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CHAPTER 1: INTRODUCTION

1. INTRODUCTION

The judgment of the Constitutional Court in Secretary of the Judicial Commission of Inquiry
into Allegations of State Capture, Corruption and Fraud in the Public Sector including Organs
of State v Zuma and Others (Zuma II),'informs this research paper. However, it is imperative
to foreshadow two other judgments that have a factual bearing on Zuma 1. These judgments
are: Secretary of the Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State v Zuma (Zuma I),> and
Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State and Others (Zuma III).?

In Zuma I, the Constitutional Court granted an order in favour of the Judicial Commission of
Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector, including
Organs of State (Commission). The order compelled the erstwhile President Jacob
Gedleyihlekisa Zuma (Mr Zuma), to comply with the summons and directives of the
Commission after his deliberate refusal and resistance to do so.* In Zuma II, the Constitutional
Court, sitting as a court of first and last instance, convicted and sentenced Mr Zuma to 15
months’ direct imprisonment for contempt of court as he failed to act in accordance with its
order in Zuma 1. This was an unprecedented event for a South African court, especially the
highest court, to impose a sentence of direct imprisonment (criminal sanction) for a civil
contempt of court without any room for appeal as envisaged in section 35(3)(0o) of the
Constitution.’> Zuma II is of significant importance because it invites an examination of the
impact of the Constitution on the principles of civil contempt of court, either substantively

and/or procedurally.

! Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18.

2 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State v Zuma [2021] ZACC 2.

3 Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption
and Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28.

* Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State v Zuma [2021] ZACC 2 para 115.

> Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 para 187.
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In Zuma III, Mr Zuma attempted to rescind his conviction and sentence in terms of Rule 42 of
the Uniform Rules of Court and alternatively, the common law.® The minority in Zuma III
raised three issues of constitutional import. First, that the procedure adopted in Zuma Il had a
cumulative effect of detaining Mr Zuma without a trial.” Secondly, that Mr Zuma was denied
the right to review or appeal Zuma II, in breach of South Africa’s obligations under Article
14(5) of the International Covenant on Civil and Political Rights (ICCPR).® Thirdly, that the
Constitutional Court overturn its order in Zuma II by either: (a) exercising its inherent power
under section 173 of the Constitution to develop the common law, in particular by relaxing the
common law rule of vres judicata (principle of finality) in line with its
‘inherent power to protect and regulate their own process, and to develop the common law,

taking into account the interests of justice’;? or (b) declaring Zuma II to be unconstitutional
under section 172(1) of the Constitution, which enjoins all higher courts to invalidate ‘any law
or conduct that is inconsistent with the Constitution and make any order that is just and

equitable’.!°

1.1 PROBLEM STATEMENT

This research paper seeks to evaluate the jurisdiction of the Constitutional Court in cases of
civil contempt of court, especially where there is a threat of imprisonment as a penalty.!! It is
submitted that a proper interpretation of section 12(1) of the Constitution in cases of civil
contempt of court is wide enough to include a right of appeal. Thus, the evaluation is founded

on the interpretation of section 12(1) of the Constitution.

The Supreme Court of Appeal in Fakie v CCII Systems (Pty) Ltd (Fakie),'> accepted that a
contemnor in civil contempt proceedings does not elegantly fit into the category of an accused

person to attract the protections under section 35 of the Constitution, but held however, that a

6 Rule 29 of the Constitutional Court Rules incorporates Rule 49 of the Uniform Rules of Court.

" Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption
and Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 paras 192-213.
8 Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption
and Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 para 246.

? Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption
and Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 para 142; s 173
of the Constitution of the Republic of South Africa, 1996.

10 Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption
and Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 paras 241-242.
"' Fakie v CCII Systems (Pty) Ltd [2006] SCA 54 (SRA) para 8. The Supreme Court of Appeal
characterised civil contempt of court proceedings as ‘a peculiar amalgam, for it is a civil proceeding
that invokes a criminal sanction or its threat’.

12 Fakie v CCII Systems (Pty) Ltd [2006] SCA 54 (SRA).
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contemnor in these instances remains entitled to the rights under section 12(1) of the

Constitution. Section 12(1) reads as follows:

[e]veryone has the right to freedom and security of the person, which includes the right —

(a) not to be deprived of freedom arbitrarily or without just cause;

(b) not to be detained without trial;

(c) to be free from all forms of violence from either public or private sources;
(d) not to be tortured in any way; and

(e) not to be treated or punished in a cruel, inhuman or degrading way.

The majority judgment in Zuma II, employs the logic that, because Mr Zuma was not an
accused person entitled to the protections under section 35, the court’s invitation for him to
make written submissions in defence of his case, did away with any issues of arbitrariness.
Thus, Mr Zuma’s insolence towards the Court granted it a just cause to deprive him his liberty

through a sentence of direct imprisonment.!?

On the right of appeal, the majority judgment does not read this right to form part of section
12(1) of the Constitution, but as a separate right that avails only accused persons under section
35(3)(0) of the Constitution. In its reasons to support this exclusive analogy on the right of
appeal, the majority makes two arguments. First, the majority argues that the court’s invitation
to encourage Mr Zuma to participate by making written submissions, was aimed at protecting
his constitutional right to a fair hearing; the only right that the court considered could be read
analogously into section 12(1) of the Constitution, and not the right to appeal.'* Secondly, the
majority argues that because the Constitution itself in section 167(6)(a) ordains a mechanism
for direct access, logic then dictates that the right of appeal does not arise where direct access

is warranted.!?

This research paper argues that the two arguments advanced by the majority on the right to
appeal are fundamentally flawed. The first argument demonstrates the majority’s reluctance to
make an in-depth interpretation of section 12(1) of the Constitution, and this reluctance offends

the pronouncement made by the Constitutional Court in De Lange v Smuts N.O (De Lange),

13 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 paras 70-77.
4 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 para 79.
15 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 para 80.
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that section 12(1) demands ‘a high standard of procedural fairness’.!® Admittedly, the
Constitution does ordain a mechanism of direct access, however, the majority overlooks the sui
generis nature of civil contempt that invokes a criminal sanction, or its threat as outlined in
Fakie.'” Thus, this research paper will demonstrate that a symbiotic reading of sections 35(3)

and 12(1) is Constitutionally compliant.

The minority judgment on the other hand, suggests that a motion court and its procedures is
unsuitable to deal with cases of civil contempt as it deprives contemnors all the rights under
section 35(3) of the Constitution. The cumulative effect of the minority judgment is that the
matter was more appropriately dealt with by the prosecuting authorities.'® It is argued, however,
that if an in-depth interpretation of section 12(1) of the Constitution is adopted to include the
right of appeal, a motion court and its procedures is suitable to deal with cases of civil contempt

where a criminal sanction may be applied.

1.2 LITERATURE REVIEW

1.2.1 Features of contempt of court

Writing in the criminal context, Snyman defines contempt of court as:

an unlawful and intentional violation of the dignity, repute, or authority of a judicial body or a
judicial officer in [his] judicial capacity; or the publishing of information or comment concerning a

pending judicial proceeding which constitutes a real risk or improperly influencing the outcome of

the proceeding or to prejudice the administration of justice in those proceedings. '

Jonathan Burchell categorises contempt of court as a crime against the administration of justice
with the following elements: unlawfulness, contempt, judicial body, and fault.?’ On this,
Burchell argues that this crime seeks to protect the citizen’s right to a fair trial, maintain the
confidence of the public in the judicial system, and vindicate the integrity of court orders by

permitting courts to resist any interference in the administration of justice.?!

Thus, contempt of court is characterised by a number of features. First, contempt of court can

take various forms of offences, each with different elements, as evidenced in the scholarly

' De Lange v Smuts N.O 1998 (3) SA 785 (CC) para 147.

7 Fakie v CCII Systems (Pty) Ltd [2006] SCA 54 (SRA) para 8.

18 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 para 268.

' Hoctor SV Snyman's Criminal Law 7 ed (2020) 281.

29 Burchell IM Principles of Criminal Law 5 ed (2016) 864-874.

2! Burchell JM Principles of Criminal Law 5 ed (2016) 864; P.J.L v R.L [2023] ZAGPJHC 1296 para 9.

4
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definitions above.?? Therefore, the concept of contempt of court can be regarded as a collective

noun for a number of different offences that have certain elements in common.

Secondly, certain cases of contempt of court are dealt with, not by the ordinary criminal
processes, but by civil law. This kind of contempt manifests where there has been non-
compliance with a court order in a civil litigation, and where the litigant in whose favour the
order was granted seeks to enforce it by imploring the court to punish the defaulting party for
contempt of court.?? This kind of contempt is dubbed as ‘civil contempt’ and it is the main

focus of this research paper.

Thirdly, contempt of court may sometimes warrant a drastic procedure where the presiding
officer may convict and punish an individual for contempt of court committed inside the court

while the court processes are in motion.?*

1.2.2 Rationale of contempt of court

Both civil and criminal contempt of court are breaches against the administration of justice.?®
In Pheko and Others v Ekurhuleni Metropolitan Municipality it was held that both civil and
criminal contempt of court can be prosecuted in criminal proceedings, which may lead to
committal.?® Therefore, both civil and criminal contempt of court seek to serve the same
purposes namely; protecting the rights of everyone to fair trials, maintaining public confidence

in the judicial arm of government, and vindicating the integrity of court orders.?’

1.2.3 Civil contempt: failure to comply with an order of court

Aravind Ganesh defines civil contempt as a wilful and mala fide refusal or failure to comply
with a court order.?® A person who disobeys a court order which has been made against [him]

may be in contempt of court.?” Not every failure to heed to a court order falls into the category

22 Hoctor SV Snyman’s Criminal Law 7 ed (2020) 281. Contempt in facie curiae; contempt ex facie
curiae with reference to pending judicial proceedings; and contempt ex facie curiae which do not refer
to pending judicial proceedings.

2 Hoctor SV Snyman’s Criminal Law 7 ed (2020) 282.

** Hoctor SV Snyman’s Criminal Law 7 ed (2020) 282.

25 Burchell JM Principles of Criminal Law 5 ed (2016) 864.

26 Pheko and Others v Ekurhuleni Metropolitan Municipality [2015] ZACC 10 para 30.

7 PJ.Lv R.L[2023] ZAGPJHC 1296 para 9.

 Ganesh A ‘Contempt and execution in vindicating the right to education’ (2014) 29 South Afiican
Public Law 25.

2 S'v Beyers 1968 (3) SA 70 (AD). Cf Cape Times Ltd v Union Trades Directories (Pty) Ltd 1956 (1)
SA 105 (N) para 121. Prior to Beyers, Cape Times was the leading case on civil contempt. Many of the
propositions advanced in Cape Times were substantially qualified in Beyers.
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of civil contempt. For civil contempt to manifest, the applicant must prove the requisites for
contempt beyond a reasonable doubt. That is, the order; service or notice of the order; non-
compliance with the order; and wilfulness and mala fides.>* Once the applicant proves that an
order was granted against the respondent, that the order was served to the respondent, and that
the respondent failed to comply with the order, a presumption then arises that the respondent
acted wilfully and mala fide.*' Thus, the respondent will bear the evidentiary burden to lead
evidence to create a reasonable doubt on the existence of wilfulness and mala fides on [his]

conduct.??

Unlike other forms of contempt of court, in civil contempt, proceedings to vindicate court
orders are usually initiated by the litigant in whose favour the civil order was made.** In order
for a court order to be enforced through a civil contempt process, the original order must be ad
factum praestandum, that is, it must require the other to do or refrain from doing a particular
act.>* Orders ad pecuniam solvenda may be monetary orders such as an order to pay damages
or make restitution, and they cannot be enforced through civil contempt processes even if the
judgment debtor has the means to pay but merely refuses to do so.*> The punishment
(imprisonment) to vindicate the disobeyed order is suspended on condition that the contemnor
corrects [his] wrongdoing by complying with the order made against [him].>¢ Fisher and
Naidoo posit that, if compliance is not forthcoming, the suspended imprisonment stands on

guard to vindicate the court’s integrity.’’

It is this combination of coercive and criminal sanctions of civil contempt, and the fact that
both of these sanctions are handed down at once that has prodded controversy over whether

civil contempt can be adjudicated subject to the fair trial protection under section 35(3), or

0 FEE.Vv LV and Another [2023] ZAGPPHC 400 para 15 citing Fakie v CCII Systems (Pty) Ltd [2006]
SCA 54 (SRA) para 42.

3! Fakie v CCII Systems (Pty) Ltd [2006] SCA 54 (SRA) para 42. Pheko and Others v Ekurhuleni
Metropolitan Municipality [2015] ZACC 10 para 36.

32 Pheko and Others v Ekurhuleni Metropolitan Municipality [2015] ZACC 10 paras 35 and 36.

33 Milton JRL South African Criminal Law and Procedure: Volume II 2 ed (1982) 205.

* Ganesh A ‘Contempt and execution in vindicating the right to education’ (2014) 29 South Afiican
Public Law 25.

3% Ganesh A ‘Contempt and execution in vindicating the right to education’ (2014) 29 South Afiican
Public Law 25. Attaching property is a much more effective way to collect money from a debtor.

3¢ Milton JRL South African Criminal Law and Procedure: Volume II 2 ed (1982) 205.

37 Fisher C & Naidoo D ‘Revisiting the imprisonment of Jacob Gedleyihlekisa Zuma for contempt of
court by the Constitutional Court’ (2023) 13 Constitutional Court Review 373.
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exclusively under the protection afforded by section 12(1).3® This was one of the diverging

views between the majority and the minority in Zuma I1.

1.2.4 The interplay between sections 12(1) and 35(3) of the constitution on civil contempt

Despite finding that Mr Zuma was not an accused person entitled to the protections under
section 35(3) of the Constitution, Khampepe ADCIJ (as she was in Zuma II) held that section
12(1)(a) grants procedural protections which entitled Mr Zuma to make representations on
affidavit about what the court should take into account during sentencing, if he is convicted.*
The Court took the extraordinary step of inviting Mr Zuma through a directive for him to make
representations.*® Given the purely punitive sanction that Mr Zuma faced, the Constitutional
Court considered this step as a necessary import from section 35(3) into section 12(1)(a) of the

Constitution.*!

Strangely, Khampepe ADCJ did not import any other ‘residual or analogous’ protections under
section 35(3) of the Constitution and provided no principled reason(s) why she merely singled
out the right to afford Mr Zuma an opportunity to say something in mitigation of sentence.
Thus, the fact that Khampepe ADCIJ did not engage into the interplay between sections 12(1)
and 35(3) of the Constitution further demonstrates the existence of the jurisprudential gap

outlined above which this paper seeks to engage.

In Fakie, when searching for constitutionally required procedural protections in civil contempt

proceedings, the majority held that courts should not follow:

[a] ‘rights-by-category’ analysis, in which the protections afforded depend on whether the
respondent is an ‘accused person’ under [section] 35; but by considering the rights in that provision
a ‘relevant background source’ that furnishes values instructive in interpreting the full range of
constitutional protections to which the alleged ‘civil contemnor’ sought to be imprisoned as a

punishment for disobeying a court order is entitled...** (Emphasis added)

3% Fisher C & Naidoo D ‘Revisiting the imprisonment of Jacob Gedleyihlekisa Zuma for contempt of
court by the Constitutional Court’ (2023) 13 Constitutional Court Review 373. Civil contempt is a crime
in South African law and imprisonment is in the offing following a conviction, even if it is suspended.
39 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 para 63.

40 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 paras 63-64.
41 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 paras 63-64.
*2 Fakie v CCII Systems (Pty) Ltd [2006] SCA 54 (SRA) para 28.
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It is argued that this approach to constitutional interpretation in the pronouncement in Fakie
above results in a harmonious reading of section 12(1) and section 35(3).** This approach
demonstrates that there is a need to expand the protection of contemnors in civil contempt cases
by granting them analogous protections which are exclusively preserved for accused persons

under section 35 of the Constitution.**

There is limited scholarly discussions on civil contempt and/or the interpretation of section
12(1) in the light of section 35(3) of the Constitution, making case law crucial, and it is for this

reason that this academic research is important.

1.3 MAIN RESEARCH QUESTION

In what way(s) can section 12(1) of the Constitution be interpreted to include a right of appeal

or review? In dealing with the question, a consideration of the following is necessary:

1. What is the proper interpretation of section 12(1) of the Constitution in civil

contempt proceedings?

ii. How have the South African courts previously dealt with civil contempt
proceedings?
iii. Could the Constitutional Court have reconsidered Zuma II in Zuma III

through other constitutional mechanisms?

3 United Democratic Movement v President of the Republic of South Africa and Others (Afiican
Christian Democratic Party and Others Intervening; Institute for Democracy in South Africa and
Another as Amici Curiae) 2003 (1) SA 495 (CC) para 12.

* Fakie v CCII Systems (Pty) Ltd [2006] SCA 54 (SRA) para 25. In interpreting the ambit of the right’s
procedural aspect, it seems to the Supreme Court of Appeal entirely appropriate to regard the position
of a respondent in punitive committal proceedings as closely analogous to that of an accused person,
and therefore, in determining whether the relief can be granted without violating section 12, to afford
the respondent such substantially similar protections as are appropriate to motion proceedings. In par.
24 the SCA held that there can be no reason why these protections should not apply also where a civil
applicant seeks an alleged contemnor’s committal to prison as punishment for non-compliance. This is
not because the respondent in such an application must inevitably be regarded as an ‘accused person’
for the purposes of s 35 of the Bill of Rights. On the contrary ... it does not seem correct to me to insist
that such a respondent falls or fits within s 35. Section 12 of the Bill of Rights grants those who are not
accused of any offence the right to freedom and security of the person, which includes the right not only
‘not to be detained without trial’, but ‘not to be deprived of freedom arbitrarily or without just cause’.
This provision affords both substantive and procedural protection, and an application for committal for
contempt must avoid infringing it.
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1.4 AIM AND SIGNIFICANCE OF THE RESEARCH

This study aims to expand the protection of contemnors in civil contempt proceedings by
granting them analogous rights under section 35(3) of the Constitution. The significance of this

study lies on the advancement of constitutional rights interpretation.

1.5 RESEARCH METHODOLOGY

This research paper will follow a desktop-based research method. A desktop research method
is a research methodology which entails the gathering of information from existing sources.*
It primarily focuses on primary and secondary sources. The primary sources include the
Constitution and relevant case law. The secondary sources consist of academic literature on the
topic. This research methodology is suitable for this study because this research paper involves
as synthetic analysis of existing academic sources and the laws of the Republic of South Africa

in order to advance the jurisprudence of the Republic in relation to civil contempt of court.

The limitation of this study is that it raises a novel issue on the interpretation of section 12(1)
of the Constitution and there are limited academic writings that directly deal with this subject
of civil contempt of court in South African law. The other limitation of this study is that it only
focuses on the reading of the right to appeal into section 12(1) of the Constitution as a ground
to debar the Constitutional Court from sitting as a court of first and last instance in civil
contempt proceedings. Thus, the discussion will be confined to section 35(3)(0) of the
Constitution, with the result that all other rights entrenched under section 35 of the Constitution

will be referenced to the extent of their relevance.

1.6 CHAPTER OUTLINE

This research paper will be structured as follows:

Chapter 1: INTRODUCTION

This chapter has adopted the contents of the research proposal.

Chapter 2: INTERPRETATION OF SECTION 12(1) OF THE CONSTITUTION

This chapter examines whether section 12(1) of the Constitution could be read to include a

right of appeal.

4 Kiely TJ ‘What Is Desk Research? Meaning, Methodology, Examples’ available at
https://www.meltwater.com/en/blog/desk-research (accessed 21 February 2026).
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Chapter 3: UNDERSTANDING CIVIL CONTEMPT OF COURT IN TERMS OF THE
COMMON LAW AND THE CONSTITUTION

The focus of this chapter examines the nature of relief that can be sought in civil contempt
proceedings. Particularly, whether a punitive order is relief attendant to civil contempt

proceedings, and if so, discuss its constitutionality.

Chapter 4: THE PRINCIPLES OF FINALITY AND LEGAL CERTAINTY IN
LITIGATION

This chapter will seek to examine the remedies available to litigants like Mr Zuma.
Chapter 5: CONCLUSION AND RECOMMENDATIONS

This chapter will draw conclusions on the principles of civil contempt and the Constitution
from the discussions in chapters 1, 2, 3, and 4, and thereafter answer the main research question

and make recommendations.
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CHAPTER 2: INTERPRETATION OF SECTION 12(1) OF THE
CONSTITUTION

2. INTRODUCTION

This chapter examines the interpretation of section 12(1) of the Constitution in civil contempt
proceedings. This interpretation of section 12(1) of the Constitution in civil contempt
proceedings will be done by examining whether section 12(1) of the Constitution could be read
to include a right of appeal or review by a higher court as contemplated in section 35(3)(0) of
the Constitution. Therefore, a discussion of the genesis of the nature of the right to freedom
and security of the person and how it has evolved in the South African jurisprudence will

follow.

2.1 THE FALL OF THE DIVIDING WALL: UNDERSTANDING THE
INTERPLAY BETWEEN SECTIONS 12(1) AND 35(3) OF THE
CONSTITUTION

2.1.1 The due process wall

For the majority in Zuma 11, section 12(1) of the Constitution does not extend all the procedural
protections which inform a fair trial as demanded under section 35(3) of the Constitution
simply because Mr Zuma was not formally an ‘accused person’.* In analysing this judgment,
Fisher and Naidoo argue that the analysis of the majority in Zuma II of the relationship between
section 12(1) and section 35(3) of the Constitution is an unrefined expression of what some
commentators have dubbed ‘the due process wall’.*’ The notion refers to a conceptual and
normative distinction that the Constitutional Court has historically drawn between the content
of the general right of freedom and security of the person and the accused right to a fair trial.*®
The effect of the due process wall is that a litigant in a civil court cannot be permitted to seek
protection of their liberty under a constitutional provision which is specifically designed for

litigants in criminal courts. In order to understand this concept of the due process wall, it is

necessary to trace its genesis as it developed under sections 11(1) and 25(3) of the Interim

6 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the
Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 paras 63-70.

47 Fisher C & Naidoo D ‘Revisiting the Imprisonment of Jacob Gedleyihlekisa Zuma for Contempt of Court by
the Constitutional Court’ (2023) 13 Constitutional Court Review 382.

48 Fisher C & Naidoo D ‘Revisiting the Imprisonment of Jacob Gedleyihlekisa Zuma for Contempt of Court by
the Constitutional Court’ (2023) 13 Constitutional Court Review 382.
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Constitution.*® This discussion demonstrates that in the context of civil contempt, the courts
have allowed the due process wall to fall in as far as the liberty interests of civil contemnors in

such proceedings are concerned.

The notion of the due process wall can be traced back to the Constitutional Court judgment of
Ferreira v Levin NO and Others, Viyenhoek and Others v Powell NO and Others (Ferreira).”
The Constitutional Court dealt with a challenge to section 417(2)(b) of the Companies Act 61
of 1973.3! The assailed provision compelled witnesses summoned to company liquidation
proceedings to answer incriminating questions and allowed their answers to be used in
subsequent criminal prosecutions against those witnesses.>? The applicant in Ferreira argued
that the section unjustifiably limited section 25(3) of the Interim Constitution and in the
alternative, also pleaded a challenge based on section 11(1) of the Interim Constitution.>
Ackermann J, in a minority judgment, found that the applicant had no standing under
section 25(3) because he was not at that stage an ‘accused person’, nor was there any suggestion

that he would imminently become one.>*

With the alternative challenge, Ackermann J found in favour of the applicant because he
interpreted section 11(1) to include a ‘residual right’ against self-incrimination that applied
even when section 25(3) did not.>> Fisher and Naidoo are of the view that this conclusion was
reached based on a broad construction of section 11(1) of the Interim Constitution as the right
against self-incrimination fell within the scope of protection of freedom.>® This research paper

agrees and is guided by Ackermann J’s construction.

49 Section 11(1) of the Interim Constitution proclaimed that ‘every person shall have the right to freedom and
security of the person, which shall include the right not to be detained without trial’. In relevant part, section
25(3)(d) of the Interim Constitution proclaimed that ‘every accused person shall have the right to a fair trial, which
shall include the right ... (d) to adduce and challenge evidence, and not to be a compellable witness against himself
or herself. ...’

30 Ferreira v Levin NO and Others; Viyenhoek and Others v Powell NO and Others 1996 (1) SA 984 (CC).

5! Ferreira v Levin NO and Others; Viyenhoek and Others v Powell NO and Others 1996 (1) SA 984 (CC) para
1.

52 Ferreira v Levin NO and Others; Viyenhoek and Others v Powell NO and Others 1996 (1) SA 984 (CC) para
23.

33 Ferreira v Levin NO and Others; Viyenhoek and Others v Powell NO and Others 1996 (1) SA 984 (CC) para
42,

4 Ferreira v Levin NO and Others; Viyenhoek and Others v Powell NO and Others 1996 (1) SA 984 (CC) para
43.

55 Ferreira v Levin NO and Others; Viyenhoek and Others v Powell NO and Others 1996 (1) SA 984 (CC) para
80.

%6 Fisher C & Naidoo D ‘Revisiting the Imprisonment of Jacob Gedleyihlekisa Zuma for Contempt of Court by
the Constitutional Court’ (2023) 13 Constitutional Court Review 382.
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Chaskalson P,°” writing for the majority, rejected this broad construction of section 11(1) and
restrictively interpreted the right to include only deprivations of physical freedom.>® In terms
of the majority judgment, section 11(1) should not be given residual content in the face of other

constitutional rights that already guarantee specific freedoms.> In Chaskalson P’s words:

[i]n the context of our [Interim] Constitution and having regard to the specific wording of the

section itself, and the fact that the right to a fair trial is dealt with specifically and in detail

under section 25(3), I cannot read section 11(1) as including a residual fair trial right. *°

This demonstrates that the fair trial right(s) is (or are) exclusively reserved for accused
persons.’! This is evident in the judgment of Nel v Le Roux NO and Others, where the
Constitutional Court unanimously held that ‘[t]he section 25(3) rights to a fair trial accrue only
to an accused person’.%? In De Lange, Ackermann J further concretised the due process wall

under the 1996 Constitution and stated:

[i]n the interests of clarity it is necessary to point out that where the 1996 Constitution has, in
relation to a specific subject matter, dealt with the procedural aspect of the right to liberty in a
particular provision [section 35], it is to such provision that one must turn in order to determine the

nature and extent of the procedural liberty right guaranteed in that particular context, and not to the

general provision of section 12(1)(b). .. .63

In the context of Zuma II, had the majority adopted the jurisprudence developed by the
Constitutional Court on the disjunctive reading of sections 12(1) and 35(3) of the Constitution,
Mr Zuma would not have been extended the generosity of being invited to give mitigating
reasons for his sentence because he was not an accused person entitled to any fair trial right
under section 35(3). Thus, on the proper application of the due process wall, Zuma II should
have been limited to the procedural aspects of section 12(1) without grafting any section 35(3)

fair trial right. It is in this respect that this chapter becomes relevant; it indicates a deviation

57 As the Chief Justice of the Constitutional Court at the time.

8 Ferreira v Levin NO and Others; Viyenhoek and Others v Powell NO and Others 1996 (1) SA 984 (CC) para
170.

% Fisher C & Naidoo D ‘Revisiting the Imprisonment of Jacob Gedleyihlekisa Zuma for Contempt of Court by
the Constitutional Court’ (2023) 13 Constitutional Court Review 383.

60 Ferreira v Levin NO and Others; Viyenhoek and Others v Powell NO and Others 1996 (1) SA 984 (CC) para
185.

8l Ferreira v Levin NO and Others; Viyenhoek and Others v Powell NO and Others 1996 (1) SA 984 (CC) para
186. Chaskalson P allowed the applicant’s challenge under section 25(3). He reasoned that any law that forced
witnesses to incriminate themselves and have their answers used at a later criminal trial was at odds with
section 25(3). One did not need to point to a live infringement of section 25(3) to invoke this protection. It was
enough that the applicants were at risk of having their answers at liquidation proceedings being used in a
subsequent criminal trial and thereby had an interest in the constitutionality of section 417(2)(b).

82 Nel v Le Roux NO and Others 1996 (4) BCLR 592 (CC) para 11.

 De Lange v Smuts N.O 1998 (3) SA 785 (CC) para 25.
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from the existing jurisprudence on the relationship between sections 12(1) and 35(3) of the

Constitution.

2.2 DEFINING THE SCOPE OF SECTION 12(1) OF THE
CONSTITUTION

The right to freedom and security of the person is guaranteed in section 12(1) of the
Constitution. This right serves a pivotal role in South African constitutional jurisprudence.®*
Currie and de Waal submit that the right to freedom and security of the person does not only
protect against physical restraint in form, however, this protection demands substantive and
procedural compliance.®® This means that section 12(1) of the Constitution guarantees both
substantive and procedural protection. In principle, the substantive component of section 12(1)
requires the State to have good reasons for depriving someone their freedom, while the

procedural component of this right requires the deprivation to be procedurally fair.%

2.2.1 The substantive and procedural components of section 12(1)

The starting point in understanding what section 12(1) of the Constitution entails is to
understand the kind of protection it guarantees. The Constitutional Court in S v Coetzee
(Coetzee),” held that section 11(1) of the Interim Constitution, which was the equivalent of
section 12(1) of the 1996 Constitution, guarantees both substantive and procedural protection.®
Accordingly, the court held that the former is concerned with the reasons for which the State
may bring as grounds to deprive someone their freedom, while the latter concerns the manner
in which an individual’s freedom is deprived.%® Therefore, the State may not deprive an
individual their freedom for unmeritorious reasons or embark on a procedure which is unfair

when depriving an individual their liberty. 7

These two components of the right to freedom and security of the person were confirmed by
Ackermann J in De Lange to form part of section 12(1) of the 1996 Constitution in that the
substantive component is entrenched in the sense that the deprivation of liberty must not occur

arbitrarily or without a just cause.”! With regards to the procedural aspect, like it was under

8 Currie 1 & de Waal J The Bill of Rights Handbook 6 ed (2013) 270.
8 Currie 1 & de Waal J The Bill of Rights Handbook 6 ed (2013) 270.
6 Currie 1 & de Waal J The Bill of Rights Handbook 6 ed (2013) 270.
67 v Coetzee 1997 (3) SA 527 (CC).

8 Sv Coetzee 1997 (3) SA 527 (CC) para 159.

8 Sv Coetzee 1997 (3) SA 527 (CC) para 159.

70 Sv Coetzee 1997 (3) SA 527 (CC) para 159.

"I The Constitution of the Republic of South Africa, 1996 sec 12(1)(a).
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section 11(1) of the Interim Constitution, it is also implicit under section 12(1) of the

Constitution. 72

In summary, the jurisprudence on the deprivation of freedom established a three-legged test
under section 12(1) of the Constitution. First, it must be established whether there has been a
deprivation of physical freedom. Secondly, it must be established whether there is a just cause
for the deprivation of freedom. Lastly, the said deprivation of freedom must occur in a

procedurally fair manner.”

Thus, the deprivation of physical freedom is the threshold enquiry under section 12(1) of the
Constitution. This means that once the applicant demonstrates that a law or conduct deprives
[him] of physical freedom, the reason for the deprivation of freedom must be acceptable
(substantive protection) and the manner in which the applicant has been deprived of [his]
freedom must be procedurally fair (procedural protection).” If either the substantive or the
procedural components of section 12(1) is not complied with, that will amount to an
infringement of any of the rights under section 12(1) which the State or the respondent will

have to justify under the section 36 limitation clause.

What remains to be considered is whether the fair trial right of appeal or review by a higher
court in section 35(3)(o) of the Constitution could be grafted as an analogous right under
section 12(1) of the Constitution. This proposition stems from what was stated in Fakie that
the position of a civil contemnor in punitive committal proceedings must be regarded as closely

analogous to that of an accused person under section 35(3) of the Constitution.”

2.2.2 Civil contempt and the application of the due process wall

In Zuma 11, the majority found that Mr Zuma does not fit into the category of an accused person
who would ordinarily benefit under the protections of section 35(3) of the Constitution,
however, he was entitled to benefit from the protections afforded to civil litigants under section
12(1) of the Constitution.”® Despite finding that Mr Zuma was not an accused person entitled
to the protections under section 35(3) of the Constitution, Khampepe ADCJ read these

protections into the ambit of section 12(1)(a) of the Constitution, with the result that Mr Zuma

2 De Lange v Smuts NO 1998 (3) SA 785 paras 22-24.

3 Currie | & de Waal J The Bill of Rights Handbook 6 ed (2013) 272.

4 Currie | & de Waal J The Bill of Rights Handbook 6 ed (2013) 272.

5 Fakie v CCII Systems (Pty) Ltd [2006] SCA 54 (SRA) para 24.

76 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the
Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 para 67.
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was entitled to make representations on affidavit about what the court should take into account
during sentencing, should he be convicted.”” Without any regard to the due process wall and
given the purely punitive sanction that Mr Zuma faced, Khampepe ADCJ described granting
Mr Zuma an opportunity to make representations as a necessary import from section 35(3) into

section 12(1)(a) of the Constitution.”® In support, Khampepe ADCJ said:

[a]fter conviction in a conventional criminal trial, it is a violation of an accused person’s right to a
fair trial under section 35 of the Constitution to proceed to impose a sentence without affording her
or him an opportunity to say something in mitigation of sentence. The right to be afforded an
opportunity to say something in mitigation of sentence flows from the residual fair trial right
contained in section 35(3) of the Constitution...So, the right to a fair trial entails more than the
rights that are specifically itemised. Under the Constitution, being afforded an opportunity to say
something on an appropriate sentence or in mitigation of sentence is a right, and not merely a

privilege extended to an accused person upon request.”

Khampepe ADCJ did not import any other ‘residual or analogous’ protections under section
35(3) of the Constitution and provided no principled reason(s) why she merely singled out the
right to afford Mr Zuma an opportunity to say something in mitigation of sentence. Nor did
Khampepe ADCIJ hinge her decision to deny Mr Zuma other fair trial rights on the Ferreira
and Nel judgments outlined above. The fact that Khampepe ADCJ did not engage into the
interplay between sections 12(1) and 35(3) of the Constitution demonstrate the fall of the due

process wall and the existence of the jurisprudential gap which this paper seeks develop.

In Fakie, when searching for constitutionally required procedural protections in civil contempt
proceedings, the majority was of the view that courts should be dissuaded from limiting
themselves to a rights-by-category analysis when interpreting the Bill of Rights, but courts
should interpret the rights in the Bill of Rights by examining the relevant background of each
constitutional provision together with the values that will give a full range of constitutional
protections. 3 Therefore, this means that civil contemnors should not be limited to the rights

under section 12(1) of the Constitution purely because they are not exclusively categorised as

7 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the
Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 para 63.

8 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the
Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 paras 63-64.

" Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the
Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 para 64.

8 Fakie v CCII Systems (Pty) Ltd [2006] SCA 54 (SRA) para 28.
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accused persons under section 35 of the Constitution in order to determine the full range of

their [civil contemnors] constitutional protections under section 12(1).

This approach results in a harmonious reading of section 12(1) and section 35(3) juxtaposed to
the disjunctive reading advanced in Ferreira and Nel. It is also in line with the Constitutional
Court’s judgment in United Democratic Movement v President of the Republic of South Africa
and Others (African Christian Democratic Party and Others Intervening; Institute for
Democracy in South Africa and Another as Amici Curiae), where the court held that the
Constitution must be read as a whole, and its provisions must be interpreted in harmony with

one another.’!

In interpreting the ambit of section 12(1) of the Constitution, it seemed entirely appropriate to
the Supreme Court of Appeal in Fakie to regard the position of a respondent in punitive
committal proceedings as closely analogous to that of an accused person under section 35(3)
of the Constitution.®? Thus, in determining whether a punitive sanction can be granted without
violating section 12(1), a civil contemnor must be afforded such substantially similar
protections under section 35(3) as are appropriate to motion proceedings. This is not to suggest
that a civil contemnor must be regarded as an ‘accused person’ in terms of section 35 of the
Constitution. However, what the Supreme Court of Appeal posited was that section 12(1) of
the Constitution grants those who are not accused of any offence the right to freedom and
security of the person, which includes the right not only ‘not to be detained without trial’, but
‘not to be deprived of freedom arbitrarily or without just cause’. Thus, this provision affords
both substantive and procedural protection which can be fully given effect to by grafting some

of the rights under section 35(3) of the Constitution onto section 12(1).%?

It is clear from the court in Fakie that there is a need to limit the exposure of contemnors in
civil contempt cases by granting them analogous protections which are exclusively preserved
for accused persons under section 35 of the Constitution.?* This is especially important where
the Constitutional Court functions as the court of first and last instance in civil contempt
proceedings, creating the further need to clearly define the jurisdictional powers of the

Constitutional Court when entertaining such cases. The right of appeal is a fair trial right under

81 United Democratic Movement v President of the Republic of South Africa and Others (African Christian
Democratic Party and Others Intervening; Institute for Democracy in South Africa and Another as Amici Curiae)
2003 (1) SA 495 (CC) para 12.

82 Fakie v CCII Systems (Pty) Ltd [2006] SCA 54 (SRA) para 24.

8 Fakie v CCII Systems (Pty) Ltd [2006] SCA 54 (SRA) para 24.

8 Fakie v CCII Systems (Pty) Ltd [2006] SCA 54 (SRA) para 25.
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section 35(3)(0) of the Constitution which ought to be read into the protections under section
12(1) which civil contemnors are entitled to, and which demonstrates the need to define the
jurisdictional powers of the Constitutional Court if the right of appeal or review is grafted into

section 12(1) of the Constitution.

2.2.3 Reading section 35(3)(0) into section 12(1) of the Constitution

In light of the above discussion, section 35(3)(0) may be read into section 12(1) of the
Constitution. Although section 12(1) entrenches specific rights, its textual formulation is such
that the protection of freedom and security is not limited to those specified rights. This is
evidenced by the use of the words ‘which includes the right...”.8% In Minister of Health v New
Clicks South Afiica (Pty) Ltd,®® the Constitutional Court held that the terms ‘including’ or
‘includes’ are not terms of exhaustive definition, but terms of extension.®” Accordingly, the
textual formulation of section 12(1) means that the specific rights through which freedom and
security of persons may be protected go beyond those itemised under the subsection. Therefore,
paragraphs (a) to (e) of section 12(1) are mere examples of specific rights through which

freedom and security of persons may be guaranteed, however, the list is not exhaustive.

In Fakie, the Supreme Court of Appeal indirectly confirmed this. The court held that when
interpreting the procedural protection guaranteed in section 12(1), the position of a respondent
in civil contempt proceedings should be regarded as closely analogous to the position of an
accused person under section 35(3) of the Constitution. The result is that to the extent it may
be required in those proceedings, such a respondent must be afforded substantially similar
protections.®® The court reasoned that this is an appropriate approach as the civil process for
civil contempt of court is a ‘sui generis amalgamation of civil and criminal elements’ and
resultantly, those rights under section 35(3) that could be grafted onto the hybrid process of
civil contempt of court should be afforded to civil contemnors.®” Thus, it is submitted that the
fair trial right of appeal or review by a higher court entrenched in 35(3)(0) of the Constitution
could be grafted onto the hybrid process of civil contempt of court and afforded to civil
contemnors through a reading of section 12(1) of the Constitution to ‘include’ the right of

appeal or review. This would strengthen the procedural aspect of section 12(1) without

85 New Nation Movement NPC and Others v President of the Republic of South Afiica and Others [2020] ZACC
11 para 17.

8 Minister of Health v New Clicks South Africa (Pty) Ltd 2006 (2) SA 311 (CC).

8 Minister of Health v New Clicks South Africa (Pty) Ltd 2006 (2) SA 311 (CC) para 455.

88 Fakie v CCII Systems (Pty) Ltd [2006] SCA 54 (SRA) para 25.

8 Fakie v CCII Systems (Pty) Ltd [2006] SCA 54 (SRA) para 26.
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truncating the full effect of any rights afforded by the relevant section. The failure to adopt this
approach would result in a diminution of the procedural aspect of the right to freedom and
security of persons. In essence, the failure would give rise to a discrimination of civil
contemnors who like Mr Zuma, litigate at the Constitutional Court as a court of first instance
against those who litigate at Magistrate’s Courts or High Courts. Van Reenen argued that the
right to equality before the law and the right to equal protection and benefit of the law, as
entrenched in section 9(1) of the Constitution, demands an equal concern and respect for every
person in the formulation and application of law.?® Therefore, civil contemnors who disobeyed
Constitutional Court orders are no exception, and they ought to be given a right of appeal or

review to a higher court as those contemnors who disobeyed Magistrates’ or High Court orders.

On the premise that the argument advanced in this chapter is correct, then it is also correct to
reason that the Constitutional Court does not have the jurisdiction to entertain an application
for contempt of court as a court of first and last instance. As held in Fakie, the right as
entrenched under section 12(1) is fully realised substantively and procedurally, and thus, an
application for civil contempt of court must avoid infringing both the substantive and
procedural aspects of section 12(1) which also includes the right of appeal or review to a higher

court.”!

In summary, it is submitted in this chapter that the jurisprudence in Ferreira and Nel which
entrenched a separate reading of the procedural protections under section 35 and section 12(1)
of the Constitution was not followed in Zuma II. This position indicates a complete break away
and therefore civil contemnors are entitled to the protections under section 35 of the
Constitution notwithstanding that they are not accused person in the strict sense. Thus, a
reading of the right of appeal or review under section 35(3)(0) into section 12(1) of the
Constitution is an advancement of constitutional rights interpretation which follows the
complete break away from the jurisprudence in Ferreira and Nel, and ultimately, this
interpretation ousts the Constitutional Court from sitting as a court of first and last instance in

civil contempt of court proceedings.

%0 van Reenen TP ‘Equality, discrimination and affirmative action: an analysis of section 9 of the Constitution of
the Republic of South Africa’ (1997) 12 South African Public Law 154-156.
oL Fakie v CCII Systems (Pty) Ltd [2006] SCA 54 (SRA) para 24.
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CHAPTER 3: UNDERSTANDING CIVIL CONTEMPT OF COURT IN
TERMS OF THE COMMON LAW AND THE CONSTITUTION

3. INTRODUCTION

This chapter examines how the South African courts previously dealt with civil contempt of
court proceedings. In addressing this question, this chapter will examine the nature of relief
that can be sought in civil contempt of court proceedings under the common law. Furthermore,
the discussions in this chapter will delve into whether a purely punitive order is a relief

attendant to civil contempt of court proceedings, and if so, discuss its constitutionality.

3.1 CONTEMPT OF COURT AS UNDERSTOOD IN COMMON LAW

Contempt of court has been divided into two categories in South African law. The nature of the
two categories of contempt of court could either be civil or criminal.”? In the foundations of
contempt of court in South African law, civil contempt of court and criminal contempt of court
were distinguished on the basis of the conduct of the contemnor.”® Civil contempt of court is
characterised by a deliberate failure to heed to a court order.”* On the other hand, criminal
contempt is characterised by conduct which has the effect of bringing the moral authority of

judicial progress into disrepute.”’

Civil contempt of court manifests from a wilful and mala fide disobedience of a civil court
order.”® The word ‘civil” signifies that the proceedings to enforce the court order are almost
invariably initiated by the litigant in whose favour the order was made.”’ The proceedings allow
a judgment-creditor in whose favour the order was granted, to approach a civil court and seek
or obtain relief for the enforcement of that order.”® In Burchell v Burchell,’® it was held that
civil contempt proceedings serve a dual purpose as they are an amalgamation of both civil and

criminal elements. The result is that a coercive sanction may be imposed to induce compliance

2 Matjhabeng Local Municipality v Eskom Holdings Limited and Others; Shadrack Shivumba Homu Mkhonto
and Others v Compensation Solutions (Pty) Limited [2017] ZACC 35 para 52.

9 Matjhabeng Local Municipality v Eskom Holdings Limited and Others; Shadrack Shivumba Homu Mkhonto
and Others v Compensation Solutions (Pty) Limited [2017] ZACC 35 para 52.

%% Matjhabeng Local Municipality v Eskom Holdings Limited and Others; Shadrack Shivumba Homu Mkhonto
and Others v Compensation Solutions (Pty) Limited [2017] ZACC 35 para 53.

9 Matjhabeng Local Municipality v Eskom Holdings Limited and Others; Shadrack Shivumba Homu Mkhonto
and Others v Compensation Solutions (Pty) Limited [2017] ZACC 35 para 52.

96 Ganesh A ‘Contempt and execution in vindicating the right to education’ (2014) 29 South African Public Law
25.

7 Milton JRL South African Criminal Law and Procedure: Volume II 2 ed (1982) 205.

B Fakie v CCII Systems (Pty) Ltd [2006] SCA 54 (SRA) para 7.

9 Burchell v Burchell [2005] ZAECHC 35.
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(civil remedy), while a punitive sanction may be imposed as a last resort and simply serves to
punish the failure to heed to the coercive sanction (criminal sanction).!®’ The latter only falls
within the jurisdictional powers of the civil court once the civil contemnor fails to obey the
coercive sanction and by doing so, brings the civil court into disrepute. Thus, absent the
precondition of a contemnor disobeying a coercive sanction (civil element), the suspended

punitive sanction (criminal element) in civil contempt of court proceedings remains ‘inactive’.

On the other hand, criminal contempt broadly encompasses instances in which an individual
unlawfully and intentionally violates the dignity, repute or authority of a judicial body, or
interferes with the administration of justice in a matter pending before a court.!°! In Matjhabeng
Local Municipality v Eskom Holdings Limited and Others,; Shadrack Shivumba Homu Mkhonto
and Others v Compensation Solutions (Pty) Limited,'*> the Constitutional Court held that
criminal contempt of court covers a multiplicity of conduct interfering in judicial matters.!%
These may include commentary on pending cases; interference with witnesses or the court;
failure to appear in court; scandalising the court; obstructing court officials; or simulating court

processes. '

Burchell argues that criminal contempt proceedings have a singular purpose. The proceedings
are aimed at punishing any conduct which interferes with the due administration of justice.!%
Unlike in civil contempt proceedings, there is no coercive sanction that precedes the punitive
sanction, and thus, the individual concerned faces the risk of a monetary fine or direct
imprisonment upon conviction. However, because the contemnors in criminal proceedings are
deemed an accused, they are entitled to all protections under section 35 of the Constitution,
which includes all fair trial rights under section 35(3) of the Constitution. Therefore, the

imposition of direct imprisonment in civil contempt proceedings by the Constitutional Court

100 Byrchell v Burchell [2005] ZAECHC 35 para 27. In Cf Cape Times Ltd v Union Trades Directories (Pty) Ltd
1956 (1) SA 105 (N) 120D-E it was stated that “[g]enerally speaking, punishment by way of fine or imprisonment
for the civil contempt of an order made in civil proceedings is only imposed where it is inherent in the order made
that compliance with it can be enforced only by means of such punishment”. In Meadow Glen Home Owners
Association v City of Tshwane Metropolitan Municipality [2014] ZASCA 209 para 16, the Supreme Court of
Appeal held that the “[a]lthough some punitive element is involved, the main objectives of [civil] contempt
proceedings are to vindicate the authority of court and coerce litigants into complying with court orders”.

101 Burchell JM Principles of Criminal Law 5 ed (2016) 864.

192 Matjhabeng Local Municipality v Eskom Holdings Limited and Others, Shadrack Shivumba Homu Mkhonto
and Others v Compensation Solutions (Pty) Limited [2017] ZACC 35.

193 Matjhabeng Local Municipality v Eskom Holdings Limited and Others, Shadrack Shivumba Homu Mkhonto
and Others v Compensation Solutions (Pty) Limited [2017] ZACC 35 para 52.

104 Hoctor SV Snyman’s Criminal Law 7 ed (2020) 283.

105 Burchell JM Principles of Criminal Law 5 ed (2016) 864. S v Mamabolo [2001] ZACC 17 paras 24-25.
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while exercising its jurisdiction as a court of first and last instance as was the case in Zuma 11,

remains a matter of concern as the orders of the Constitutional Court are immune to appeal.

3.2 CIVIL CONTEMPT OF COURT IN THE CONSTITUTIONAL
CONTEXT

As demonstrated, South African law distinguishes between civil and criminal contempt of
court. This distinction gives rise to constitutional implications that lie at the core of
constitutional liberty protections.!®® Criminal contempt of court attracts the stringent
constitutional protections in section 35(3),!” while civil contempt attracts less burdening
constitutional protections guaranteed under section 12(1) on the basis that civil contemnors are
not deemed to be accused persons for purposes of those proceedings.!?® This is despite the fact
that civil contempt may also attract a criminal sanction. The latter has driven jurisprudential
controversy over whether contemnors in civil contempt proceedings should also benefit from
the protections inherent in section 35(3) of the Constitution. The result is the proposal that a
harmonious interpretation of sections 12(1) and 35(3) should be adopted when dealing with

civil contemnors.!%?

The stringent and less stringent protections afforded to contemnors under sections 35(3) and
12(1) of the Constitution as outlined above, is not without any constitutional implications. In
this regard, the constitutional right to equality and the constitutional value of human dignity
bear relevance in this discourse.!!? The relevance of the right to equality lies on the eventuality
that if the proposal for a harmonious reading of sections 12(1) and 35(3) of the Constitution is
rejected, civil contemnors who, like Mr Zuma, litigate at the Constitutional Court as a court of
first and last instance, will be discriminated against other civil contemnors who litigate at the
lower courts. On the other hand, the relevance of the constitutional value of human dignity in
civil contempt of court proceedings is that this constitutional value informs constitutional

adjudication and interpretation of all other rights in the Bill of Rights.!!! Therefore, a discussion

106 Fisher C & Naidoo D ‘Revisiting the imprisonment of Jacob Gedleyihlekisa Zuma for contempt of court by
the Constitutional Court’ (2023) 13 Constitutional Court Review 372-374.

197 Matjhabeng Local Municipality v Eskom Holdings Limited and Others; Shadrack Shivumba Homu Mkhonto
and Others v Compensation Solutions (Pty) Limited [2017] ZACC 35 paras 52-53.

108 Fakie v CCII Systems (Pty) Ltd [2006] SCA 54 (SRA) paras 24-26.

109 Fisher C & Naidoo D ‘Revisiting the imprisonment of Jacob Gedleyihlekisa Zuma for contempt of court by
the Constitutional Court’ (2023) 13 Constitutional Court Review 373.

110 The Constitution of the Republic of South Africa, 1996 secs 1(a) & 9.

" Dawood v Minister of Home Affairs; Shalabi v Minister of Home Affairs, Thomas v Minister of Home Affairs
2000 8 BCLR 837 (CC) para 35.
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of the right to equality in order to understand civil contempt of court in the constitutional

context is pertinent.

3.2.1 The right to equal protection and benefit of the law

The right to equality contains five subsections. The first provides for the principle of equality
before the law and confers the right to equal protection and benefit of the law. The second
provides for affirmative action. The third ordains a prohibition of unfair discrimination on
specified grounds. The fourth contains a horizontal prohibition of unfair discrimination and
enjoins the legislature to enact national legislation which will prevent or prohibit
discrimination. The last subsection creates a presumption that any discrimination on the
specified grounds by the State or a private person is unfair unless it is established that the
discrimination is fair.!!> However, for the purpose of understanding civil contempt of court in
the constitutional context in this research paper, a discussion of the right to equality will only
be limited to section 9(1) of the Constitution which proclaims that ‘everyone is equal before

the law and has the right to equal protection and benefit of the law’.

Section 9(1) of the Constitution guarantees a principle of equality before the law and a right to
equal protection and benefit of the law. Van Reenen posits that while each of these two phrases
has a meaning of its own, they overlap and complement each other in entrenching a
comprehensive legal context for adjudicating the right to equality.!!3 A substantive approach to
the principle of equality before the law and a right to equal protection and benefit of the law
would avoid the two phrases being read to mean two independent and limited rights.!'* In
interpreting the content of these two phrases, van Reenen adopted a comparative study by

examining the 1982 Canadian Charter of Rights and Freedoms.!!?

Section 15(1) of the 1982 Canadian Charter of Rights and Freedoms entrenches equality
‘before and under the law’ as well as ‘equal protection and equal benefit of the law’. Van
Reenen found that the comprehensiveness of the equality clause of the 1982 Canadian Charter
of Rights and Freedoms was aimed at rectifying the narrow interpretation accorded to the ‘right

of the individual to equality before the law and the protection of the law’ enshrined in section

112 The Constitution of the Republic of South Africa, 1996 sec 9.

113 yan Reenen TP ‘Equality, discrimination and affirmative action: an analysis of section 9 of the Constitution of
the Republic of South Africa’ (1997) 12 South African Public Law 154.

114 yan Reenen TP ‘Equality, discrimination and affirmative action: an analysis of section 9 of the Constitution of
the Republic of South Africa’ (1997) 12 South African Public Law 154.

115 yan Reenen TP ‘Equality, discrimination and affirmative action: an analysis of section 9 of the Constitution of
the Republic of South Africa’ (1997) 12 South African Public Law 155-156.
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1(b) of the 1960 Canadian bill of rights by the Canadian Supreme Court.!'® Thus, when section
15(1) of the 1982 Canadian Charter of Rights and Freedoms came into force it superseded
section 1(b) of the Canadian bill of rights. This position was acknowledged by the Canadian
Supreme Court in R v Turpin,''” where the Supreme Court gave an expansive meaning to the
two phrases of equality in that, the guarantee of equality before the law is designed to advance
the value that all persons be subject to equal demands and burdens of the law and not suffer

any greater disability in the substance and application of the law than others.!!8

The two equality phrases: the principle of equality before the law and the right to equal
protection and benefit of the law, must be interpreted in the context of the constitutional value
of human dignity.!'" In the context of civil contempt of court proceedings, this requires the
equal concern and respect of civil contemnors whose matters are brought to the Constitutional
Court as a court of first and last instance. This includes instances where contemnors face the
peril of not just the possibility of imprisonment, but also the inevitability of their constitutional
right to appeal or review being completely denied juxtaposed to their counterparts whose
contempt matters are litigated at the Magistrates’ or High Courts. In the light of the
constitutional value of human dignity, an expansive reading of the two equality phrases in
section 9(1) of the Constitution demands that all civil contemnors be subjected to equal
demands, burdens, and benefits of civil contempt of court laws. Thus, civil contemnors who
litigate at the Constitutional Court as a court of first and last instance should not suffer a greater
harm in the substance and application of civil contempt of court laws than those who litigate at

lower courts.

The Constitutional Court in Harksen v Lane NO and Others'?° outlined an enquiry into a
violation of section 9(1) of the Constitution. Accordingly, it must be examined whether the
challenged law or conduct differentiates between people or categories of people. If so, it must
further be examined whether the differentiation has any rational connection to a legitimate
government purpose. If there is no rational connection to a legitimate government purpose,

then there is a violation of section 9(1) of the Constitution.'?!

116 yan Reenen TP ‘Equality, discrimination and affirmative action: an analysis of section 9 of the Constitution of
the Republic of South Africa’ (1997) 12 South African Public Law 155.

U7 R v Turpin 1989 1 SCR 1296.

18 Ry Turpin 1989 1 SCR 1296 at 1329.

9 Dawood v Minister of Home Affairs; Shalabi v Minister of Home Affairs, Thomas v Minister of Home Affairs
2000 8 BCLR 837 (CC) para 35.

120 Harksen v Lane NO and Others 1998 (1) SA 300 (CC).

12! Harksen v Lane NO and Others 1998 (1) SA 300 (CC) para 53.
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In the light of the principles in Harksen v Lane NO and Others, the judgment in Zuma II
differentiates between civil contemnors who litigate at the Constitutional Court as a court of
first and last instance, and those civil contemnors who litigate at lower courts. The former
contemnors are completely denied their constitutional right to appeal or review, while the latter
contemnors get the full benefit of this constitutional right. Furthermore, there is no rational
relation to a legitimate government purpose in this differentiation, and it therefore violates

section 9(1) of the Constitution.

3.3 CIVIL CONTEMPT OF COURT PROCEEDINGS AND THE
IMPOSITION OF A PURELY PUNITIVE SANCTION

The above discussion gives rise to a further consideration of whether the common law position
permits a civil court to grant a purely punitive sanction (criminal element) in instances where
the judgment-creditor no longer requires compliance with the original civil court order but

merely seeks the civil court to punish the contemnor.

Fisher and Naidoo submit that prior to the decision in Zuma II, South African courts had never
imposed a punitive sanction (direct imprisonment) in civil contempt proceedings.'?? Instead,
courts only employed suspended imprisonment as a means to coerce contemnors to comply
with the original court order.!?® It is submitted, however, that this is incorrect. The High Court
has previously dealt with an application for direct committal for contempt of court where a
contemnor disobeyed a court order in Uncedo Taxi Service Association v Mtwa and Others
(Uncedo Taxi Service Association).'** To examine whether a punitive order is relief attendant
to civil contempt proceedings and if so, discuss its constitutionality, a discussion of Uncedo

Taxi Service Association is necessary.

3.3.1 Uncedo Taxi Service Association v Mtwa and Others

The Eastern Cape High Court in Uncedo Taxi Service Association was seized with an
application for contempt of court which was a sequel of an application in which the applicant
was granted a rule nisi order against the respondents wherein the respondents were called upon

to show cause why:

122 Fisher C & Naidoo D ‘Revisiting the imprisonment of Jacob Gedleyihlekisa Zuma for contempt of court by
the Constitutional Court’ (2023) 13 Constitutional Court Review 376.

123 Fisher C & Naidoo D ‘Revisiting the imprisonment of Jacob Gedleyihlekisa Zuma for contempt of court by
the Constitutional Court’ (2023) 13 Constitutional Court Review 376.

124 Uncedo Taxi Service Association v Mtwa and Others 1999 (2) SA 495 (E).

25

https://uwcscholar.uwc.ac.za/home



...1.3 they should not be ordered to refrain from disrupting the running of business affairs of the
Queenstown branch of the applicant [Uncedo Taxi Service Association] at the Queenstown rank
situated in Taxi City, The Station, HEWU rank and Sparg’s rank and at the local townships, with

particular reference to the collection of stand fees at the abovementioned localities;

...1.5 they should not be ordered to refrain from in any way conducting the business of taxi or bus
operations under the name of the applicant, or from any of the ranks of the applicant
aforementioned, except in accordance with the directives and decisions of the national executive of

the applicant. ...1%

In the original application, wherein the rule nisi was granted on 31 July 1998 and returnable on
20 August 1998, the applicant prosecuted an application to interdict the respondents from
disrupting its business by evicting employees of the applicant from its premises.!?® The conduct
of the respondents seemed to have been prodded by the applicant’s decision to terminate their
membership.!?” This decision, according to the applicant, was taken on the basis of the
respondent’s refusal to pay membership fees to the applicant.!?® Thus, the continued presence
of the respondents at the Queenstown bus and taxi ranks, which are under the control of the

applicant, was a nuisance.'?

There were 14 respondents in the original application. However, in the application for civil
contempt of the 31 July 1998 order, only five respondents were cited as being in contempt of
paragraphs 1.3 and 1.5 of that court order as cited above.!*° Furthermore, the respondents were
said to have adopted a belligerent attitude toward the original order by publicly and openly
stating that they would not heed to the court order which ordained them not to conduct their

taxi business at the applicant’s premises.!3!

In the civil contempt proceedings, it was common cause that, despite the order of 31 July 1998,
the respondents have continued to operate their taxi business.!*? This continued operation of

the taxi business by the respondents was justified by seeking refuge to an alleged agreement

125 Uncedo Taxi Service Association v Mtwa and Others 1999 (2) SA 497 (E):C-D.
126 Uncedo Taxi Service Association v Mtwa and Others 1999 (2) SA 497 (E):E.
127 Uncedo Taxi Service Association v Mtwa and Others 1999 (2) SA 497 (E):F.
128 Uncedo Taxi Service Association v Mtwa and Others 1999 (2) SA 497 (E):F.
129 Uncedo Taxi Service Association v Mtwa and Others 1999 (2) SA 497 (E):F.
130 Uncedo Taxi Service Association v Mtwa and Others 1999 (2) SA 498 (E):A-C.
B Uncedo Taxi Service Association v Mtwa and Others 1999 (2) SA 498 (E):D.
132 Uncedo Taxi Service Association v Mtwa and Others 1999 (2) SA 498 (E):E.
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that the respondents said was reached between themselves and the national president of the

applicant.!>3 However, this justification was later proved to be a hoax.!**

In dealing with the legal question of whether the respondents were indeed truly in contempt of
paragraphs 1.3 and 1.5 of the original order, the court recited the trite elements of civil contempt

of court which are:

a.  an order was granted against the respondents;
b.  the respondents were served or informed of the order that was made against
them and can have no reasonable grounds to disbelieve its service; and
c.  the respondents have either disobeyed or neglected to comply with the order
made against them.!3
If these three elements are proved, wilfulness and mala fides will be inferred, thus putting an
evidentiary burden on the respondents to create a reasonable doubt that their contemptuous
conduct was not wilful and was in good faith.!3® If the respondents succeed in producing such
evidence, then the applicant will not have succeeded in proving that the respondents were in
contempt of the 31 July 1998 order beyond a reasonable doubt.!’” On the contrary, if the
respondents fail to discharge their evidentiary duty, the applicant would have been successful

in proving beyond a reasonable doubt that the respondents were in contempt of the order of 31

July 1998.

It was common cause that an order was granted against the respondents on 31 July 1998; this
order was brought to the attention of the respondents; and the respondents have disobeyed the
order made against them. At the hearing of the application for contempt of court, there was no
contention to the contrary. What was left to be decided was whether the respondents have
discharged their evidentiary burden to establish a reasonable doubt on the wilfulness and mala

fides that were presumed against them.

In dealing with the issue of the evidentiary burden resting upon the respondents, the court
examined the facts stated by the respondents in its affidavits which purported to rely on the
alleged agreement between themselves and the national president of the applicant, together

with the admitted facts in the applicant’s affidavits.!*® Since the alleged agreement between the

133 Uncedo Taxi Service Association v Mtwa and Others 1999 (2) SA 498 (E):F.
13% Uncedo Taxi Service Association v Mtwa and Others 1999 (2) SA 500 (E):D-E.
135 Uncedo Taxi Service Association v Mtwa and Others 1999 (2) SA 499 (E):H.
136 Uncedo Taxi Service Association v Mtwa and Others 1999 (2) SA 500 (E):F.
37 Uncedo Taxi Service Association v Mtwa and Others 1999 (2) SA 500 (E):F.
138 Uncedo Taxi Service Association v Mtwa and Others 1999 (2) SA 502 (E):G-1.
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respondents and the national president of the applicant was found to be a hoax; the court,
accordingly, was of the view that the respondents had failed to discharge their evidentiary
burden to establish a reasonable doubt that they wilfully and mala fide disobeyed the order of
31 July 1998.13° Thus, the respondents were found guilty of contempt of the court order made

against them on 31 July 1998.

Consequently, the court made the following order:

1. Respondents are each sentenced to pay a fine of R1 000 or, in default of payment, to undergo
two months’ imprisonment. In addition, respondents are sentenced to undergo two month’s
imprisonment, the whole of which is suspended for a period of five years on condition that
respondents are not convicted of contempt of court committed during the period of

suspension.

2. Payment of the fine referred to in para 1 above shall be made to the Registrar of this Court by 31
December 1998.

3. Respondents, jointly and severally, the one paying the other to be absolved, are directed to pay

the costs of this application on the scale as between attorney and client.!*°

It is important to stress two things from this judgment. First, the applicant had abandoned the
desire for the respondents to comply with the original order through a coercive sanction but
had opted to deal with the respondent’s non-compliance by way of a purely punitive sanction.
Secondly, the judgment emphasises the common law position in civil contempt with the only
exception being that in compliance with the Constitution, the guilt of the respondent had to be
proved beyond a reasonable doubt contrary to the common law standard of proof on a balance
of probabilities. Clear from the judgment, however, is that common law principles permit the

granting of a purely punitive order as a sanction for civil contempt of court.

Therefore, this research paper argues that a court is permitted to impose a purely punitive
sanction in civil contempt of court proceedings. This position, however, does not give
permission for civil courts to truncate the full range of constitutional rights which a contemnor
is entitled to. These full range of constitutional rights include all the fair trial rights under
section 35(3) of the Constitution that could be grafted onto section 12(1). Notwithstanding the
premise that civil courts in such proceedings are permitted to impose purely punitive sanctions,
it is important to note that the judgment of Uncedo Taxi Service Association is a High Court

judgment, which means that the contemnor’s fair trial right to appeal or review was not

139 Uncedo Taxi Service Association v Mtwa and Others 1999 (2) SA 503 (E):F.
149 Uncedo Taxi Service Association v Mtwa and Others 1999 (2) SA 504 (E):D-E.
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threatened. Thus, it is imperative for this research paper to examine the constitutionality of
purely punitive orders by the Constitutional Court in instances where it assumes jurisdiction as

first and final arbiter in civil contempt of court proceedings.

3.4 PURELY PUNITIVE ORDERS OF THE CONSTITUTIONAL
COURT AND THE CONSTITUTIONAL RIGHT OF APPEAL

In order to demonstrate how Mr Zuma’s constitutional right of appeal or review by a higher
court under section 12(1) of the Constitution was truncated by the Constitutional Court’s
decision to grant direct access in Zuma II and ultimately imposing a punitive sanction, it is
necessary to recite the three-legged test of section 12(1). Currie and de Waal summarized this
test as follows: First, it must be established whether there has been a deprivation of physical
freedom. Secondly, it must be established whether there is a just cause for the deprivation of
freedom. Lastly, the said deprivation of freedom must be examined whether it occurred in a

procedurally fair manner.!4!

The first leg of section 12(1) in Mr Zuma’s context is indisputable. The Constitutional Court’s
decision to grant direct access and ultimately impose a punitive sanction is a deprivation of
physical freedom on Mr Zuma. On the second leg, the majority in Zuma II reasoned that there
is a just cause for a deprivation of freedom in this manner as it would thwart continued defiance
by Mr Zuma and vindicate the authority of the Constitutional Court.!*? The third leg, whether
the deprivation of Mr Zuma’s freedom occurred in a procedurally fair manner, will be discussed

in the following subsection.

3.4.1 Majority in Zuma II on depriving Mr Zuma of his right to appeal

As discussed in chapter 2, the right of appeal or review by a higher court forms part of the
procedural element of section 12(1) of the Constitution. On the right to appeal, Khampepe
ADCIJ gave three reasons why Mr Zuma'’s right to appeal or review by a higher court had not
been truncated, meaning that the deprivation of Mr Zuma'’s freedom occurred in a procedurally
fair manner. First, Khampepe ADC]J held that while ‘this judgment indeed cannot be appealed,
this Court afforded Mr Zuma multiple opportunities to place relevant material before it’.!43 As

Theron J correctly pointed out in her minority judgment, this observation is barren because

141 Currie I & de Waal J The Bill of Rights Handbook 6 ed (2013) 272.

142 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in
the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 paras 48-58.

193 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in
the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 para 79.
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even if Mr Zuma had mounted an opposition in Zuma II, he would still have been met with the

same fate, which is a deprivation of his right of appeal or review by a higher court.

Secondly, Khampepe ADCJ held that ‘Mr Zuma simply does not enjoy an accused person’s
right of appeal’ as he was not formally an accused person.!* The shortcoming of this point has
already been discussed at length in chapter 2. The due process wall has fallen, and the
jurisprudence in Fakie supports the grafting of section 35(3)(0) fair trial right onto the section

12(1) rights that are extended to contemnors in civil contempt of court proceedings.

The third reason advanced by Khampepe ADCJ for denying Mr Zuma an appeal is the
constitutional mechanism of direct access under section 167(6)(a) of the Constitution. In her

words, she says that:

...the Constitution categorically allows the denial of the right of appeal by empowering this Court
to entertain matters by way of direct access. So, the Constitution itself has, in its wisdom (or rather

that of its framers), seen fit to take away the right of appeal in those instances where direct access

is warranted.!#

In her misguided reasoning, Khampepe ADCJ suggests that a provision of the Constitution can
be used to limit another provision in the very same Constitution. Not only is this reasoning
vacuous in jurisprudence, but it offends the section 36(1) limitation mechanism which
proclaims that a right in the Bill of Rights may only be limited by a law of general application.
Regrettably, section 167(6)(a) is not a law of general application but a constitutional provision.
Furthermore, this reasoning offends the jurisprudence in United Democratic Movement v
President of the Republic of South Africa and Others (African Christian Democratic Party and
Others Intervening; Institute for Democracy in South Africa and Another as Amici Curiae)
which demands the Constitution to be read as a whole and its provisions to be interpreted in

harmony with one another.!*®

In summary, to the extent that the common law allows the Constitutional Court to mete out
purely punitive committal in civil contempt of court proceedings as a court of first and last

instance constitutes a limitation of section 12(1) of the Constitution in that the deprivation of

144 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in
the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 para 80.

195 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in
the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 para 80.

146 United Democratic Movement v President of the Republic of South Africa and Others (Afiican Christian
Democratic Party and Others Intervening; Institute for Democracy in South Africa and Another as Amici Curiae)
2003 (1) SA 495 (CC) para 12.
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freedom is procedurally unfair as it denies civil contemnors the right of appeal or review by a
higher court. Thus, this limitation of section 12(1) invites the question of whether it is

reasonable and justifiable in an open and democratic society.

The question of whether the limitation of section 12(1) of the Constitution is reasonable and
justifiable in an open and democratic society was answered extensively by Theron J in her

147 In

minority judgment in Zuma II in that the limitation is unreasonable and unjustifiable.
summary, Theron J held that the nature of section 12(1) of the Constitution outweighs the extent
to which it has been limited by imposing a purely punitive sanction to Mr Zuma in order to
vindicate the authority of the court and dissuade him from further attacks to the court.!*® Theron
J further held that the relation between the imposition of a purely punitive sanction on Mr Zuma
in order to protect judicial authority in this manner is not convincing enough as there are less
restrictive measures on Mr Zuma’s rights under section 12(1) that could be adopted in order to
vindicate judicial authority and discourage Mr Zuma’s attacks on the judiciary.!*® Accordingly,
this research paper argues that Theron J’s reasoning that the common law position which allows
a motion court, particularly the Constitutional Court, to impose a purely punitive sanction in
civil contempt of court proceedings is unconstitutional in so far as it unreasonably limit a civil

contemnor’s right of appeal or review by a higher court under section 12(1) of the Constitution

without any sound justification is correct.

In conclusion, this chapter argues that a civil court is permitted to issue a purely punitive order
in civil contempt of court proceedings. However, the Constitutional Court does not have the
jurisdiction to issue a purely punitive sanction while sitting as a court of first and last instance.
This submission is made on the consideration that if the Constitutional Court was to be
permitted to issue a purely punitive sanction in civil contempt of court proceedings while
adjudicating the matter as a first and final arbiter as it did in Zuma 11, its orders would offend

sections 12(1) and 9(1) (read with section 1(a)) of the Constitution and thus be unconstitutional.

147 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in
the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 paras 217-248.
148 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in
the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 paras 197-199;215; & 217-248.
199 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in
the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 paras 217-248.
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CHAPTER 4: THE PRINCIPLES OF FINALITY AND LEGAL
CERTAINTY IN LITIGATION

4. INTRODUCTION

The well-established principles of legal certainty and finality in litigation were expressed in

Zuma 111 as follows:

[]ike all things in life, like the best of times and the worst of times, litigation must, at some point,
come to an end. The Constitutional Court, as the highest court in the Republic, is constitutionally
enjoined to act as the final arbiter in litigation. This role must not be misunderstood,

mischaracterized, nor taken lightly, for the principles of legal certainty and finality of judgments

are the oxygen without which the rule of law languishes, suffocates and perishes. '

By inference, these principles dictate that the Constitutional Court cannot overturn its decisions
without considering the implications of a reversal of that decision on the need to finalise

litigation in order to promote legal certainty, and ultimately, the rule of law.!>!

This chapter considers whether the Constitutional Court had the jurisdictional power to
reconsider its decision in Zuma II in terms of Rule 42 and the common law principles. This
consideration will be done in light of the understanding that section 12(1) of the Constitution
is capable of an interpretation inclusive of the right of appeal or review contemplated in section
35(3)(0). Furthermore, this chapter will examine whether the prejudice which befell Mr Zuma

in Zuma 1I could ever be remedied.

41 THE POWER OF THE CONSTITUTIONAL COURT TO
OVERTURN ITS OWN DECISIONS

4.1.1 Rule 42 of the Uniform Rules of Court and the common law rule of rescission

The Constitutional Court declared Mr Zuma to be in contempt of court and sentenced him to
undergo fifteen months’ imprisonment.'’> Mr Zuma, thereafter, argued before the
Constitutional Court to rescind its judgment in Zuma II in terms of Rule 42 of the Uniform

Rules of Court, alternatively, the common law rule of rescission. Rule 42 is an empowering

150 Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 para 1.

Y Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 para 2.

152 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in
the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 para 142.
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provision which grants a discretionary power to the court to set aside or rescind its decisions.!?
Rule 42, understood in the context of the common law rule of rescission, stands to protect the
interests of any party who is personally affected by an order and alleges that the court
mistakenly granted the order sought to be rescinded.!** However, an applicant for rescission
must demonstrate that the order sought to be rescinded was granted in [his] absence and that
this order was erroneously sought or granted.!>® Thus, it is only then that the court may exercise

its discretion which will be influenced by considerations of fairness and justice.!>®

Accordingly, Mr Zuma alleged that the Constitutional Court’s order in Zuma II fell to be
rescinded as it was erroneously sought in his absence and/or it was granted on the basis of a

patent error or omission. !>’

In his papers, Mr Zuma relied on a number of grounds for his rescission application, but of

those grounds, the following prove pertinent to this discussion:

1. That the Commission’s Secretary erroneously brought the case against him via motion

proceedings, where a criminal trial would have been more appropriate in safeguarding his rights.

2. That the Court incorrectly held that its integrity outweighed his right of appeal, without

embarking on a section 36 limitation analysis.

3. That the Court failed to consider his right to an appeal in terms of section 35 of the Constitution,
which operates outside of criminal contexts, and should have applied given the dual character of

civil contempt proceedings.

4. That the order in Zuma II amounted to him being detained without trial in breach of section

12(1)(b) of the Constitution.

5. That the purely punitive order sought by the Commission was based on the incorrect factual basis

that the Commission was set to end its work on 30 June 2021.1%8

Writing for the majority in Zuma I1I, Khampepe J stated that for the alleged errors to meet the
requirements of Rule 42(1)(a), Mr Zuma bore the onus to show that the errors amounted to a
fact(s) that existed at the time when the Court made its declaration of contempt and imposed

the relevant sentence. Furthermore, Mr Zuma had to show that he only became aware of these

153 De Wet v Western Bank Ltd 1979 (2) SA 1031 (A):1034F.

154 Colyn v Tiger Food Industries Ltd t/a Meadow Feed Mills (Cape) 2003 (6) SA 1 (SCA) para 5.

155 Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 para 54.

156 Chetty v Law Society, Transvaal 1985 (2) SA 756 (A):761D.

157 Rule 42(1)(a) or (b) of the of the Uniform Rules of Court.

158 Mr Zuma’s Founding Affidavit in Zuma III at para 75.
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errors subsequent to the Court’s declaration of contempt and imposition of the relevant
sentence. Accordingly, Khampepe J was of the view that Mr Zuma did not discharge this
evidentiary burden to meet the requirements of Rule 42(1)(a). Khampepe J’s reasoning for this
was that there is/are no fact(s) which existed at the time when the Constitutional Court
adjudicated Zuma 11, which the court was unaware of, and which would have precluded it from

finding Mr Zuma to be in contempt of court and ultimately sanctioning him.!*°

Further, some of the enlisted grounds of rescission involved questions of law that would have
amounted to a defence in the initial proceedings in Zuma II. Despite this, case law suggests that
Rule 42 does not afford a losing litigant the chance to introduce a defence after the fact,
particularly when such defence could have been raised in the initial proceedings.'®® According
to Fisher and Naidoo, if Rule 42 permitted this, it would incorrectly allow an opportunity to

appeal court judgments.'6!

With regards to ground five above, Mr Zuma incorrectly believed that the punitive order sought
against him was because the Commission was set to conclude its mandate, with the result that
he could no longer be forced into compliance. However, the decision to seek a punitive sanction
was based on the fact that he publicly displayed his intention to disobey the order in Zuma I,'6
amounting to a clear disregard of a court order in a mala fide and wilful manner. Thus,
impugning Zuma II on this incorrect factual basis was misplaced and accordingly failed to meet

the requirements of rescission.

Under the common law rule of rescission, Mr Zuma’s case proved insufficient and could not
succeed. The common law rule of rescission required Mr Zuma to prove that there is sufficient
or good cause to justify rescission.'®3 ‘Sufficient or good cause’ is dependent on whether the
requirements of the two-legged test for the common law rule of rescission is met. This two-
legged test for the common law rule of rescission was expressed in Government of the Republic

of Zimbabwe v Fick as follows:

[flirst, the applicant must furnish a reasonable and satisfactory explanation for the [applicant’s]

default. Second, [the applicant for rescission] must show that on the merits [he] has a bona fide

159 Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 paras 62-63.

160 [odhi 2 Properties Investments CC v Bondev Developments (Pty) Ltd 2007 (6) SA 87 (SCA) para 27.

16! Fisher C & Naidoo D ‘Revisiting the imprisonment of Jacob Gedleyihlekisa Zuma for contempt of court by
the Constitutional Court’ (2023) 13 Constitutional Court Review 405.

162 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in
the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 paras 9-11.

163 De Wet v Western Bank Ltd 1979 (2) SA 1031 (A):1042G.
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defence [to the main proceedings] which prima facie carries some prospect of success. Proof of

these requirements is taken as showing that there is sufficient cause for an order to be rescinded. A

failure to meet one of them may result in refusal of the request to rescind. 64 (Emphasis added)

Accordingly, in terms of the test for the common rule of rescission above, Mr Zuma had to
meet both requirements by establishing that he had a reasonable and satisfactory explanation

for his failure to oppose the Commission’s case in Zuma I1.

Mr Zuma deliberately chose not to participate in Zuma II and thus could not argue that the
judgment was given in his absence. In Zuma III, no reasonable and satisfactory explanation
could come out of his deliberate choice not to participate in Zuma II. Therefore, Mr Zuma’s

attempt to rescind Zuma Il under the common law rule of rescission was also correctly rejected.

Therefore, both under Rule 42 and the common law rule of rescission, Mr Zuma’s attempts to
rescind Zuma II correctly failed to swing the court’s discretionary power under these rescission

mechanisms to his favour.

4.1.2 Section 173 of the Constitution

The question to be considered in this section is whether the Constitutional Court could have
overturned its decision in Zuma II through its inherent power under section 173 of the
Constitution. With due regard to the interests of justice, section 173 grants all higher courts the

powers to regulate their own processes and to develop the common law.!%

The Constitutional Court has previously used its powers under the section to reverse its
decision in Moluadzi v S (Moluadzi II).'% In this case, the Constitutional Court dealt with an
application brought by Mr Moluadzi who, as an unrepresented litigant, previously applied
unsuccessfully to the Court for leave to appeal his conviction and sentence.'®” The
Constitutional Court dismissed his petition for leave to appeal since his case was mounted to
challenge only the factual findings of the trial court, and in turn, it excluded the Constitutional

Court’s jurisdiction.'®8

164 Government of the Republic of Zimbabwe v Fick 2013 (5) SA 325 (CC) para 85.

165 Section 173 of the Constitution.

166 Moluadzi v S 2015 (8) BCLR 904 (CC).

167 Moluadzi v S 2015 (8) BCLR 904 (CC) paras 5 & 8.

168 Moluadzi v S 2014 (7) BCLR (CC) para 2. (Moluadzi I) Section 167(3)(b) of the Constitution limits the
jurisdiction of the Constitutional Court to: ‘constitutional matters, and any other matter, if the Constitutional Court
grants leave to appeal on the grounds that the matter raises an arguable point of law of general public importance
which ought to be considered by that Court’. Thus, this prevents the Constitutional Court from entertaining matters
to resolve matters of fact.
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Subsequent to this decision, however, Mr Moluadzi’s co-accused applied to the Court for leave
to appeal his conviction and sentence based on the trial court’s decision to admit unlawfully
obtained evidence.!®® Contrary to Mr Moluadzi, his co-accused established the jurisdiction of
the Court by alleging that his right to a fair trial was violated when the trial court admitted
unlawfully obtained evidence.!’® The Constitutional Court entertained this application and
overturned the trial court’s findings in favour of the co-accused. Consequently, since Mr
Moluadzi was not a party to those proceedings, he was left imprisoned (for life) and could not

benefit from the Constitutional Court’s judgment.!'”!

To rectify this glaring injustice, and in the light of the judgment given in favour of his co-
accused, the Court mero motu issued a directive inviting Mr Moluadzi to reapply for leave to
appeal.!”? Evidently, this directive was issued in terms of section 173 of the Constitution.
However, the strict application of the common law doctrine of res judicata prevented the Court
from granting Mr Moluadzi relief in his favour. The Constitutional Court described the doctrine
of res judicata as a mechanism intended to promote the principles of finality of judgments and
legal certainty where a cause of action has been finalised between the same parties, and thus
demanding any subsequent attempt by one party to relitigate against the same party that cause

of action which had been finalised to be barred. !73

Notwithstanding this, in rectifying Mr Moluadzi’s plight, the Constitutional Court in Moluadzi
II held that it was still possible to relax the operation of the doctrine through its inherent power
under section 173 of the Constitution.!” This would permit the Court to develop the common
law where its strict application would result in a significant injustice.!”> The Constitutional
Court in Moluadzi II relaxed the common law doctrine of res judicata through section 173 read
with section 39(2) of the Constitution and set aside its previous decision as ‘exceptional

circumstances’ warranting Mr Moluadzi’s release existed.!”® Arguably, the inclusion of this

169 Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 para 164.

170 Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 para 164.

7V Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 para 165.

172 Moluadzi v S 2015 (8) BCLR 904 (CC) para 11.

173 Moluadzi v S 2015 (8) BCLR 904 (CC) para 16.

17% Moluadzi v S 2015 (8) BCLR 904 (CC) para 45.

175 Moluadzi v S 2015 (8) BCLR 904 (CC) para 45.

176 Moluadzi v S 2015 (8) BCLR 904 (CC) para 45.
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‘exceptional circumstances’ threshold safeguards the finality and legal certainty of

Constitutional Court orders.

In Zuma I1I, Khampepe J accepted this ‘exceptional circumstances’ test as akin to that
developed under section 17(2)(f) of the Superior Courts Act 10 of 2013, consistent with Theron
AJ’s (as she was in Moluadzi) approach in Moluadzi I1.""7 The section 17(2)(f) ‘exceptional
circumstances’ test for reconsideration of court orders demands an examination of the
probability of a manifestation of grave individual injustice should an order of court not be
reconsidered.!”® Furthermore, even if the probability of an individual injustice is minimal, the
court which adjudicates an application for reconsideration must also examine whether the

administration of justice might be brought into disrepute if reconsideration is not granted.!”

However, this research paper posits that the ‘exceptional circumstances’ test as developed
under section 17(2)(f) is endorsed with qualification by Khampepe J. This qualification lies in
that preserving the administration of justice from being brought into disrepute does not grant
an opportunity to a litigant to appeal the Court’s decision.!®° With that, the discussion turns on
whether the court in Zuma III ought to have invoked its powers under section 173 of the

Constitution, read with section 39(2) of the Constitution.

Accordingly, this research paper in chapter 2 argued that in Zuma II, the Constitutional Court
erred by not reading section 12(1) to include Mr Zuma’s right of appeal or review, resulting in
him being denied the exercise of this right. This means that in assessing whether the court
should have invoked section 173 of the Constitution, the argument must start on the premise
that Mr Zuma did suffer an injustice in Zuma II as he was prevented from exercising his
constitutional right to appeal or review the decision of the Court.!8! The question then turns on
whether this injustice was sufficient to constitute a ‘rare and exceptional circumstance’ and/or
a ‘grave individual injustice’ that warrants the Court to overturn its own decision.!®? In

attempting to answer this question, Fisher and Naidoo suggest that Mr Zuma’s circumstances

177 Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 para 91.

178 §'v Liesching 2019 (4) SA 219 (CC) para 138.

179 §'v Liesching 2019 (4) SA 219 (CC) para 138.

180 Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 para 91.

181 Paragraph 2.2.3 at page 18-19 of this research paper.

182 Fisher C & Naidoo D ‘Revisiting the imprisonment of Jacob Gedleyihlekisa Zuma for contempt of court by
the Constitutional Court’ (2023) 13 Constitutional Court Review 407.
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must be considered in the light of Moluadzi judgments, as the circumstances in that Court led

to this outcome.'®3 Thus, a comparative discussion must follow.

As a starting point of comparison, it must be noted that it is indisputable that Mr Moluadzi
would have completely avoided imprisonment had he mounted his case correctly and not
merely challenged the factual findings of the trial court.!®* On the other hand, Mr Zuma’s
freedom was still open to the peril of being taken away in two respects. First, even if the
Constitutional Court in Zuma II had decided to interpret section 12(1) of the Constitution to
include the right of appeal or review as advanced in chapter 2, that would not have guaranteed
Mr Zuma’s freedom as both in Zuma II and Zuma III, the judgments agree that Mr Zuma was
guilty of contempt of court for disobeying Zuma I. Secondly, there is no principle that orders
of the Constitutional Court, by extension, the authority of the judiciary as a whole can only be
vindicated by the Constitutional Court. Thus, even if the Constitutional Court had declined to
entertain the Commission’s case in Zuma II and referred the matter to the High Court, this
approach would still not have completely guaranteed Mr Zuma’s freedom at the High Court.
This submission is made on the basis that the High Court would have only needed to be
apprised with three elements to ascertain whether Mr Zuma was guilty or not of civil contempt
of court: (1) a lawful court order; (2) whether that court order was served to Mr Zuma; and (3)
whether Mr Zuma complied with the court order or not.!® If the High Court was satisfied that
there was a lawful order from the Constitutional Court; that Mr Zuma was aware of the said
court order; and that Mr Zuma disobeyed that court order, it would be presumed that Mr Zuma
mala fide and wilfully disobeyed a lawful order of a court, and Mr Zuma would most likely
have been convicted of civil contempt of court.!3¢ The Commission’s argument in Zuma I1,'8’
that a court that granted an order which has been disobeyed retains jurisdiction to ensure its
compliance, is a distortion of law as it would elevate the object of civil contempt proceedings

to an element of the crime of civil contempt of court.!®® Therefore, Mr Zuma’s plight in Zuma

183 Fisher C & Naidoo D ‘Revisiting the imprisonment of Jacob Gedleyihlekisa Zuma for contempt of court by
the Constitutional Court’ (2023) 13 Constitutional Court Review 407.

134 Fisher C & Naidoo D ‘Revisiting the imprisonment of Jacob Gedleyihlekisa Zuma for contempt of court by
the Constitutional Court’ (2023) 13 Constitutional Court Review 407.

135 Pheko and Others v Ekurhuleni Metropolitan Municipality (No 2) [2015] ZACC 10 para 32.

136 Pheko and Others v Ekurhuleni Metropolitan Municipality (No 2) [2015] ZACC 10 para 37.

187 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in
the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 para 7.

188 Pheko and Others v Ekurhuleni Metropolitan Municipality (No 2) [2015] ZACC 10 para 28. The Constitutional
Court held that ‘the object of contempt proceedings is to impose a penalty that will vindicate the court’s honour,
consequent upon the disregard of its previous order, as well as to compel performance in accordance with the
previous order’. However, this does not mean that a court that granted an order which has been disobeyed retains
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11, juxtaposed to Mr Moluadzi’s indisputable guarantee of freedom, does not amount to a ‘rare

and exceptional circumstance’ or a ‘grave individual injustice’.

On the second point of comparison, in Moluadzi II, the Constitutional Court set aside its
decision in Moluadzi I simply because Mr Moluadzi incorrectly pleaded his case as an
unrepresented litigant, not because Mr Moluadzi argued that the Constitutional Court erred in
its reasoning when deciding Moluadzi I. 1f it was the case that Mr Moluadzi had argued that
the Constitutional Court erred in its reasoning when deciding Moluadzi I, it would effectively
mean that Mr Moluadzi had appealed a judgment of the Constitutional Court. On the other
hand, Mr Zuma’s grounds for rescission are largely questions of law. Thus, if the Constitutional
Court were to relax the common law doctrine of res judicata to accommodate losing litigants
who disagree with its decisions in law like Mr Zuma, then the principle of finality of litigation

would hold no meaning, and legal certainty would languish. '8’

Therefore, the Constitutional Court could not have overturned its decision in Zuma II through
its inherent powers under section 173 of the Constitution. This is because Zuma II lacks
‘exceptional circumstances’ which warrant a relaxation of the common law doctrine of res

Jjudicata through section 173 read with section 39(2) of the Constitution.

4.1.3 Section 172(1) of the Constitution

The final avenue to be examined is whether the Constitutional Court could have employed its
powers under section 172(1) of the Constitution to overturn Zuma I1. Section 172(1) of the
Constitution enjoins higher courts when deciding constitutional matters, to declare any law or
conduct that is not in line with the Constitution as invalid.'*® Furthermore, section 172(1) gives
a discretionary power to higher courts when dealing with constitutional matters to make just

and equitable remedies.!”!

In Zuma 11, Jafta J posited that section 172(1) of the Constitution is a separate ground to
overturn Zuma II which does not require the stringent standards grounded on the interests of

justice and exceptional circumstances.!®?> The argument is that, for a court to set aside its

jurisdiction to ensure its compliance as it would burden the first element of civil contempt of court that ‘a lawful
order must exist’.

139 Fisher C & Naidoo D ‘Revisiting the imprisonment of Jacob Gedleyihlekisa Zuma for contempt of court by
the Constitutional Court’ (2023) 13 Constitutional Court Review 408.

190 The Constitution of the Republic of South Africa, 1996 sec 172(1)(a).

191 The Constitution of the Republic of South Africa, 1996 sec 172(1)(b).

92 Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 para 242.
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decision through its section 172(1) powers, it only has to satisfy itself whether the impugned
order is consistent with the Constitution or not.!>® This determination is not dependent on
whether the impugned order is immune to appeal or not.!** Thus, if the impugned order is
inconsistent with the Constitution, a court has no choice but to declare it invalid and set it

aside.!®?

Fisher and Naidoo reject Jafta J’s argument that seeks to characterise section 172(1) of the
Constitution as a ‘catch-all’ provision on two grounds.!”® First, they argue that characterising
it as merely requiring nothing more than an exercise of judicial discretion not dependent on
standards requiring stringent considerations of the interests of justice or exceptional
circumstances, risks opening the floodgates for sui generis challenges that may jeopardise the
finality of Constitutional Court orders.!®” Secondly, they argue that Jafta J’s characterisation
fails to examine what considerations would ultimately inform the Constitutional Court’s just

and equitable discretion under section 172(1)(b) of the Constitution.!*®

However, this research paper argues that there is merit in Jafta J’s characterisation of the court’s
powers under section 172(1). First, because court orders which are unreasonably and
unjustifiably inconsistent with the Bill of Rights must be declared to be invalid, this would
bring finality to litigation and promoting legal certainty. This declaration of invalidity remains
grounded on considerations that the court has satisfied itself on the constitutionality of the
impugned order and thus, the exercise of the court’s discretion under this provision will not
risk the finality of Constitutional Court orders. This militates against Fisher and Naidoo’s
conclusion that Jafta J’s characterisation fails to allude to the considerations that would inform
the Constitutional Court’s just and equitable discretion under section 172(1)(b) of the

Constitution. For instance, in Zuma II1,'”° Jafta J mentions that Mr Zuma’s detention is

193 Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 paras 241-244.

194 Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 para 242.

195 Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 para 241. Section 172(1)(a) of
the Constitution does not give a discretion to a court when a determination of inconsistency has been made but to
set aside that law or conduct which has been declared to be unconstitutional.

19 Fisher C & Naidoo D ‘Revisiting the imprisonment of Jacob Gedleyihlekisa Zuma for contempt of court by
the Constitutional Court’ (2023) 13 Constitutional Court Review 408.

197 Fisher C & Naidoo D ‘Revisiting the imprisonment of Jacob Gedleyihlekisa Zuma for contempt of court by
the Constitutional Court’ (2023) 13 Constitutional Court Review 408.

198 Fisher C & Naidoo D ‘Revisiting the imprisonment of Jacob Gedleyihlekisa Zuma for contempt of court by
the Constitutional Court’ (2023) 13 Constitutional Court Review 408.

199 Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State and Others [2021] ZACC 28 para 244.
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inconsistent with the Constitution for failing to give him a fair trial and in Zuma I1,>*° Jafta J
endorsed Theron J’s judgment which proposed that the Constitutional Court should have
refused to entertain the matter and refer it to the National Director of Public Prosecutions for a
criminal trial where Mr Zuma’s fair trial rights will be best protected. Therefore, Jafta J’s just
and equitable remedy under section 172(1)(b) of the Constitution is an order directing the
Commission’s Secretary to pursue Mr Zuma’s contempt through a prosecutorial system as the

Commission’s Secretary only sought a purely punitive sanction.

As a concluding remark on this aspect, it is submitted that Jafta J’s characterisation of section
172(1) of the Constitution is acceptable. The section could have been used to overturn Zuma
11, while ensuring legal certainty and finality of judgments. However, this support is qualified
in that a just and equitable remedy under section 172(1)(b) of the Constitution would be to
direct the Commission’s Secretary to pursue Mr Zuma’s failure to obey a court order in the
High Court. Arguably, the motion proceedings would have still proved appropriate in this
matter, particularly in light of the acceptance that section 12(1) of the Constitution may be
interpreted to include the rights under section 35(3) in instances where a purely punitive order

is sought.

In summary, this research paper argues that Zuma III was a missed opportunity for the
Constitutional Court to overturn its unconstitutional order in Zuma II through its powers under
section 172(1) of the Constitution and direct that the matter be heard at the High Court in order
for Mr Zuma’s constitutional right of appeal or review to a higher court and other analogous

rights under section 35 of the Constitution to be protected.

200 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in
the Public Sector including Organs of State v Zuma and Others [2021] ZACC 18 para 267.
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CHAPTER 5: CONCLUSION AND RECOMMENDATIONS

This research paper examines the way(s) in which section 12(1) of the Constitution could be
interpreted to include a right of appeal or review. In addressing this research question, this
research paper discussed three questions. First, this research paper sought to understand the
proper interpretation of section 12(1) of the Constitution in civil contempt proceedings. In
answering this question, it was submitted in chapter 2 that the jurisprudence in Ferreira and
Nel which entrenched a separate reading of the procedural protections under section 35 and
section 12(1) of the Constitution was not followed in Zuma II. This position indicates a
complete break away from the Ferreira and Nel jurisprudence, and therefore civil contemnors
are entitled to the protections under section 35 of the Constitution notwithstanding that they
are not accused person in the strict sense. Thus, a reading of the right of appeal or review under
section 35(3)(o) into section 12(1) of the Constitution is an advancement of constitutional rights
interpretation as this interpretation would grant full procedural protections to civil contemnors
under section 12(1) of the Constitution. This interpretation also follows the complete break
away from the jurisprudence in Ferreira and Nel, and ultimately, it is proposed that this
interpretation ousts the Constitutional Court from sitting as a court of first and last instance in
civil contempt of court proceedings. Secondly, this research paper examined how have the
South African courts previously dealt with civil contempt proceedings. In answering this
question, it was submitted in chapter 3 that a civil court is permitted to issue a purely punitive
order in civil contempt of court proceedings. However, the Constitutional Court does not have
the jurisdiction to issue a purely punitive sanction while sitting as a court of first and last
instance. This submission is made on the consideration that, if the Constitutional Court was to
be permitted to issue a purely punitive sanction in civil contempt of court proceedings while
adjudicating the matter as a first and final arbiter as it did in Zuma 11, its orders would offend
sections 12(1) and 9(1) (read with section 1(a)) of the Constitution, and thus be
unconstitutional. Lastly, this research paper examined whether the Constitutional Court could
have reconsidered Zuma II in Zuma III through other constitutional mechanisms. In answering
this question, it was submitted in chapter 4 that Zuma Il was a missed opportunity for the
Constitutional Court to overturn its unconstitutional order in Zuma II through its powers under
section 172(1) of the Constitution. It is proposed that after declaring Zuma II to be
unconstitutional and invalid in terms of section 172(1)(a), a just and equitable remedy under

section 172(1)(b) would be to direct that the matter be heard at the High Court in order to
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protect Mr Zuma’s constitutional right of appeal or review to a higher court, and other

analogous rights under section 35 of the Constitution.

Therefore, section 12(1) of the Constitution can be interpreted to include the right of appeal or
review to a higher court in civil contempt of court proceedings. This interpretation can be
achieved by interpreting section 12(1) generously in a manner that allows for section 35 (of the
Constitution) fair trial rights to be grafted onto section 12(1) in as far as those fair trial rights
would be appropriate in motion proceedings. This generous interpretation of section 12(1) of
the Constitution in civil contempt of court proceedings will oust the jurisdiction of the
Constitutional Court in entertaining civil contempt matters as a court of first and last instance.
Thus, it is submitted that this proposition of a generous reading of section 12(1) of the
Constitution will protect the freedom, dignity and equality of civil contemnors like Mr Zuma

from unconstitutional violations similar to that in Zuma I1.
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