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The right of access to information can be limited for protection of privacy and under specific

provisions of the PAIA."® These limitations will be explored later in this work.

However, it must be mentioned that, more recently on September 2011, the South African
Parliament was facing a controversial position for the adoption of a Secrecy Bill. The Secrecy
Bill is characterized by non-protection of whistle blowing of information in South Africa.'”
Moreover, the Secrecy Bill reinforces the use of secrecy within South African public services,
this by encouraging classification of information if that latter is judged secret or for protecting

national security.?”

The right of access to information as enshrined by the PAIA protects the fundamental right of
every person in South Africa. The following step describes the right of access to information

held by public bodies by the PAIA.

3.2.1.2 Access to information held by public bodies

The right of access to information held by public bodies is stated under Part 2 of PAIA. The
notion of public body can be understood to mean; any department of State or administration at
the national, provincial and local level.*®" A public body is also defined according to the
Promotion of Administrative Justice Act 3 of 2000 (PAJA) , as any institution or service which
accomplishes a public service or any service or institution which performs a public service under
legislative or Constitutional dispensation .*** The right of access to information held by the State
or public bodies can be exercised by any citizen. However the exercise of this right cannot be

exercised by citizens working for the State Department and those exercising constitutional

% Hoexter C Administrative Law in South Africa (2007) 94.

199 <Bysiness Day: ‘Secrecy bill’ shelved as ANC seeks more talks’ Available

at: http.//www.businessday.co.za/articles/Content.aspx?id=153789 (accessed on 6 November 2011).

2 IDASA: Do we Have Concerns about the Secrecy of Information and Media Freedom? Available at:
http://www.idasa.org/our_products/resources/output/do_vou have concerns_about/ (accessed on 6 November
2011).

201 Roberts B ‘Scope of the Promotion of Access to Information Act 2 of 2000: A Comparative Perspective’ (2006)
25 Unisa Press 116- 130.

202gection 1(a) of PAJA of 2000.
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powers.”” In other words the right of access to information held by public bodies can also be

exercised by visually disabled and hearing impaired persons.

In order to access records held by public bodies the requester must respect the procedural
requirement of access to information.”” Additionally as mentioned by the PAIA the request
submitted by the citizen must not target records exempt from disclosure.*” The fulfillment of the
procedural requirement, imposes the duty on the information officer to disclose information to
the requester. 2 The right of access to information held by public bodies allows citizens to be
informed about public service administration in South Africa. Although subjected to procedural
requirements for access to record, the right of access to information can be exercised by all
citizens. Following is a description of access to public records by a visually disabled or hearing

impaired person.

3.2.1.3 Access to public records by a visually disabled or hearing impaired requester

The PAIA describes in Section 18, the accessible form by which the request should be made to
the information officer.””” In regard to disability, the PAIA lay down in Section 18(3) the
prescribed form of request to be used by a disabled requester. For that the PAIA mentioned that
the requests must be made orally for disabled requesters and be answered in prescribed form to
him.*®

Furthermore, the PAIA provides for assistance from the information officer to a citizen who
wants to exercise his right of access to information.?®” In Section 19(1) the drafter of the PAIA
recognizes the duty of the information officer to assist a requester facing difficulties to exercise

his right of access to information. The PAIA affirms that such assistance from the information

2% De Waal J, Currie I & Erasmus G The Bill of Rights Handbook 4 ed (2001) 534.

204 Section 18 of PAIA of 2000.

%Currie I & Klaaren J The Promotion of Access to Information Act Commentary (2002) 61. See also Chapter 4 of
PAIA of 2000, relating to the ‘ground for refusal of access to records.’

% De Waal J, Currie I &Erasmus G The Bill of Rights Handbook 4 ed (2001) 534.

297 Currie I & Klaaren J The Promotion of Access to Information Act Commentary (2002) 61.

2%8gection 18(3) of PAIA of 2000.

2% Lor PJ & van As A (2002) ‘Work in progress: Developing policies for access to government information in the
New South Africa’ Government Information Quarterly 19(2): 101-121.
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officer must be “free” of charge and must aim to avoid the request for information to be

refused.?!?

The language and the form by which information is released also constitute an important channel
for access to information of a disabled requester. PAIA recommends that the information officer,
in the light of Section 29(5), (6) and Section 31, discloses information in an accessible language
and in a form by which the disabled requester can read or hear such information. Moreover the
respect of the timeframe for access to information also plays an important element under the

PAIA.*"

This means in the light of Section 25 of PAIA that the information officer enjoys of a period of
30 days to answer the request for information submitted by a citizen.*'> The information officer,
who fails to comply with the disclosure of information requested within the normal period of
disclosure, can extend this period by 30 additional days. Regarding such extension, Section 26(2)
of PAIA mentioned that it must be made with the written consent of the requester of the
record.””” The PAIA also allows the requester in Section 26(3)(c) to formulate an internal appeal

or “an application with a Court” if he/she judges the extension to be unlawful.*!*

The PAIA rebuilt the concept of the right of access to information held by public bodies through
the incorporation of the needs of disabled requesters in South Africa. The following section will

describe the right of access to information held by private bodies.

3.2.1.4 The access to information held by private bodies

The right of access to information held by private bodies is enshrined in Part 3 of PAIA. The
PAIA define private bodies as “a natural person who carries or has carried on any trade, business

or profession, but only in such capacity; a partnership which carries or has carried any trade,

219 Section 19(1) (b) of PAIA of 2000.

"' Darch C & Underwood P G ‘Freedom of information legislation, state compliance and the discourse of
knowledge: The South African experience’ (2005) 37 //LR 77-86

12 Devenish G E, Govender K. & Hulme D Administrative Law and Justice in South Africa (2001) 203.
1 Devenish G E, Govender K. & Hulme D Administrative Law and Justice in South Africa (2001) 203.
21 Currie I & Klaaren J The Promotion of Access to Information Act Commentary (2002) 194.
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business or profession.”*" The right of access to information held by private bodies, in contrast

to the information held by public bodies is exercised on a “need to know” basis.*'®

This means the right of access to information held by private bodies is exercised for the purpose
of protecting his rights.*'” In order to access information held by the private body, the requester
shall fulfill and respect the procedural requirement listed in Section 50(1) of PAIA.*'"® The PAIA
recognizes that a citizen who fulfills the entire procedural requirement cannot have his request

declined on grounds of the provisions of Chapter 3 part 3 of the PAIA.*"

It is also relevant to mention that according to Section 52 of PAIA, the head of a private body
can voluntarily decide to disclose and make available certain records to citizens.”*® According to
the PAIA the right of access to information held by private bodies seeks to strengthen
fundamental freedom of citizens. Thus the next step will present the equal protection of the rights
of disabled persons in South Africa as enshrined by the Promotion of Equality and Prevention of

Unfair Discrimination Act (PEPUDA).

3.2.2 The Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000

The democratic era in South Africa is characterized by the reinforcement and the protection of
human rights of disabled persons under Section 9 of the Constitution of 1996.**' The PEPUDA
gives effect to Section 9 of the Constitution, and sets up an adequate mechanism promoting the
equality of rights among citizens.” In order to fulfill its objectives, Section 9 of PEPUDA

protects disabled persons in South Africa against unfair discrimination.”” The PEPUDA seeks

?1>Section 1 of PAIA of 2000.

21%Currie I & Klaaren J The Promotion of Access to Information Act Commentary (2002) 21.

Y Moeder Leso J ‘Whose right is it anyway?’(2004) 12 JB L 164 168.

8 Moeder Leso J ‘Whose right is it anyway?’(2004) 12 JB L 164 168.

2% Moeder Leso J “Whose right is it anyway?’(2004) 12 JB L 164 168.

220 Currie I & Klaaren J The Promotion of Access to Information Act Commentary (2002) 214.

2'"Mooney Cotter A M This Ability: An International Legal Analysis of Disability Discrimination (2007) 147.
22Albertyn C, Goldblatt B & Roederer C Introduction to the Promotion of Equality and Prevention of Unfair
Discrimination Act: Act 4 of 2000 (2001) 3.

22 Albertyn C, Goldblatt B & Roederer C Introduction to the Promotion of Equality and Prevention of Unfair
Discrimination Act: Act 4 of 2000 (2001) 65.
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not only to protect disabled persons against discrimination, but moreover targets the prohibition

and prevention of unfair discrimination against disabled persons.***

The PEPUDA therefore outlaws unfair discrimination against disabled persons as elaborated in
Section 9. The PEPUDA grants an adequate protection for persons with disabilities by
addressing “issue[s] around environment accessibility as well as reasonable accommodation in
the work place” in society.”” The protection of human rights of disabled persons in the South
African sphere can be mentioned also by the adoption of the Employment Equity Act 55 of 1998

(EEA), protecting them against unfair discrimination at the workplace.**

PEPUDA underscores an explicit understanding about fair and unfair discrimination in the light
of Section 14. For Section 14(1) of PEPUDA measures of discrimination taken for the protection
of a disadvantaged class or group do not amount to unfair discrimination.”?” Additionally such
measures should not be based on the ground of Section 9(3) of the Constitution of 1996.%*
Moreover the PEPUDA guarantees equity of the courts to a person who is unfairly discriminated

against, to take legal action regarding prosecution for legal remedies.*”
The PEPUDA appears as an important legislation strengthening the mainstream of equal human

rights of disabled persons in South Africa. The limitations of the right of access to information in

South African legislation will be explored in the section below.

3.2.2.1 The limitations of the right of access to information under the PAIA

**Mubangizi ] C The Protection of Human Rights in South Africa: A Legal and Practical Guide (2004) 82.
*>Tshobotlwane D M, Haupt T C, & Chileshe N ‘An Empirical Study of the Factors Affecting the Employment of
Disabled Persons Within the South African Construction Industry’ in Fang D, Choudhry R M & Hinze J W (ed)
Proceeding of CIB W99 International Conference on Global Unity for Safety & Heath in Construction (2006) 458.
See also the Schedule 8, item 11 of the Labor Relation Act of 1995 which is addressing also an important issue
relating to unfair dismissal of employee on the ground of disability.

>®Dupper O ‘In Defense of Affirmative Action in South Africa’(2004) 121 SALJ 187- 215.

%7 Fessha Y T Ethnic Diversity and Federalism: Constitution Making in South Africa and Ethiopia (2010) 136.

28 Fessha Y T Ethnic Diversity and Federalism: Constitution Making in South Africa and Ethiopia (2010) 136.
*Bhabha F ‘Disability Equality Rights in South Africa: Concepts, Interpretation and the Transformation
Imperative’ (2009) 25 SAJHR 218- 245.
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The right of access to information constitutes a fundamental right, but not an absolute right under
the PATA.*° Tt is relevant to point out that the right of access to information is applicable to
records.”" This means only records are subjected to limitation. In other words the limitations
applicable to a non-disabled requester are also relevant to a visually disabled and hearing
impaired requester. The limitations of the right of access to information are applicable to both

public and private bodies.”*

The PAIA in Section 12(a) - (b) restricts the right of access to information regarding records held
by the Cabinet and its committees.”* Furthermore the PAIA also limits the right of access to
records held by the courts and records of members of parliament.”* The limitations of the right
of access to information by the PAIA are also applicable in criminal matters. For that Section
7(1)(a) and 40 of PAIA restricts access to information to public or to private records requested

for the purpose of criminal or civil suits.

These limitations of the right of access to information aim to guarantee and respect principles of
a democratic society.”” Regarding such purpose, Section 41 of PAIA lays down a list of
restrictions exempting the disclosure from the right of access to information. Section 41 of PAIA
restricts access to information relating to “the defense, security and international relations of the
Republic.”*¢ Furthermore, records relating to South Africa Revenue Services (SARS) and
commercial information are also exempt from disclosure by the PAIA.*?’” However it is also
relevant to mentioned that Section 33(1) of the PAIA confers a large discretionary power to the

information officer for the disclosure of information.?*

2% Michael J ‘Freedom of Information: Where We Were, Where we are (and Why), Where We Are Going (and
How)’ in Chapman R A & Hunt M (ed) Open Government in a Theoretical and Practical Context (2006) 105.
#1Qection 3 of PAIA of 2000.

22 Arko-Cobbah A ‘The Right of Access to Information: opportunities and challenges for civil society and good
governance in South Africa’ (2008) 34 IFLA Journal 180-191.

233 Roberts B ‘Scope of the Promotion of Access to Information Act 2 of 2000: A comparative perspective’ (2006)
25 Politeia Journal 116-130.

#*Section 12 of PAIA of 2000.

> Hoexter C Administrative Law in South Africa (2007) 94.

%% Hoexter C Administrative Law in South Afiica (2007) 96.

27 Devenish G E, Govender K. & Hulme D Administrative Law and Justice in South Africa (2001) 203.

%% The Sections cover by Section 33(1)(b) are listed as follows: Sections 37(1)(b); 38(b);39(1) (b); 41(1)(a) or (b);
42(1) or (3); 43(2); 44(1) or (2) or 45 of the PAIA of 2000.
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To that list of restrictions it must be noted that the Secrecy Bill Act on the Right of Access to
Information of 2011, could be also be considered as restricting access to information in South
Africa. This is justified by the promotion of classification of records as violating the rights of
access to information in South Africa.”® Thus, this led to an active opposition by the African
National Congress reinforced by civil society for the rejection of the Secrecy Bill by the

Parliament.*

The right of access to information in South Africa is subjected to various exemptions under the
PAIA framework. It is important to note that such exemptions aim to protect society. For an
effective implementation in society, the right of access to information must be reinforced by civil

)2 A description of a mechanism

society through Non-Governmental Organizations (NGO
reinforcing the right of access to information in South Africa, initiated by the Open Democratic

Advice Centre (ODAC) will be detailed in the following section.

3.3 Mechanisms strengthening the right of access to information in South Africa
3.3.1 The Open Democratic Advice Centre (ODAC) and the Protected Disclosures Act
(PDA)

Minow affirms that “the meaning of a right cannot be determined unless we know how and when

it is enforced.”** In other words the value of the right of access to information in South Africa

239 Pierre De Vos ‘Constitutionally Speaking: Why the Secrecy Bill is probably (still) unconstitutional’ Available at:

http.//constitutionallyspeaking.co.za/why-the-secrecy-bill-is-probably-still-unconstitutional/ (accessed on 14
November 2011).
240 “News 24‘Secrecy bill” a step backwards’ Available

at :  http://’www.news24.com/SouthAfrica/Politics/Protection-of-Information-Bill-a-step-backwards-20110916

(accessed on 14 November 2011).
! Dimba M ‘The Power of Information: Implementing the Rights to Information Laws’(2009) 30 SACQJ 21- 26.
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can only be recognized if it is reinforced by adequate mechanisms such as ODAC.** The ODAC
mission aims to promote transparency and democratic values in South African society. For that
ODAC promotes the right of access to information and the disclosure of information by public

and private bodies.**

The ODAC source dates from the appointment of the Task Group on Open Democracy,
instituted after the apartheid era in South Africa.*” The aim of the Task Group was targeting the
implementation of an open democracy in South Africa after the period of the interim
Constitution.**® This means a democracy which takes into consideration the respect of freedom of
information and the protection of whistleblowers.”” As a promoter of the right of access to

information, ODAC also assists citizens towards the accomplishment of this right.***

In order to strengthen the protection of citizens against whistleblowing, the legislator adopted the
Protected Disclosures Act (PDA). Known also as Act 26 of 2000, it aims to reinforce protection
of whistleblowing at the work place.* The Act 26 of 2000 is applicable to public and private
employment. The Act 26 of 2000 protects employees “who make a disclosure” of information

against his employer under the Act.**

The ODAC reinforces the respect for an applicability of the right of access to information in

South Africa. Furthermore, the PDA also plays an important role for the promotion of the right

2 Minow M ‘Instituting Universal Human Rights Law: The Invention of Tradition in the Twentieth Century’, in
Looking Back at Law's Century 58 (Austin Sarat et al. eds., 2002) cited in Klaaren J (2005) © A Second Look at the
South African Human Rights Commission, Access to Information, and the Promotion of Socioeconomic
Rights’(2005) 27 HRQ 539- 561.

*BCorrigan T & Gruzd S ‘Monitoring Ourselves- The African Peer Review Mechanism (APRM) as a Catalyst for
Accountability’ in Claasen M & Alpin-Lardies C (ed) Social Accountability in Africa: Practioners’ Experiences and
Lessons (2010) 71.

»*<Open Democracy Advice Centre’ Available at: http://www.opendemocracy.org.za/access-to-information/
(accessed on 7 July 2011).

?*> Dimba M ‘The Power of Information: Implementing the Rights to Information Laws’ (2009) 30 SACQJ 21 26.
2% Currie I & Klaaren J The Promotion of Access to Information Act Commentary (2002) 8.

* Dimba M ‘The Power of Information: Implementing the Rights to Information Laws’ (2009) 30 SACQJ 21 26.
*Global Corruption Report 2003.Calland, R. Whistle blowing in South Africa. In Pope, J. Access to information
Access to information: whose right and whose information? 17.

9 Currie I & Klaaren J The Promotion of Access to Information Act Commentary (2002) 10.

20 Currie I & Klaaren J The Promotion of Access to Information Act Commentary (2002) 10.
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of access to information. Following is the description of the framework of the South African

Human Rights Commission (SAHRC) on access to information.

3.3.2 The South African Human Rights Commission (SAHRC)

The SAHRC aims to promote and monitor socio-economic and civil rights of citizens in South
African society.”' The SAHRC mission seeks to ensure the full enjoyment of the rights and
freedom enshrined in the Bill of Rights to all, including visually disabled and hearing impaired
persons. In order to promote and guarantee human rights protection of disabled persons the
SAHRC works in collaboration with the South African Federation Council on Disability
(SAFCD).**

The SAHRC’s task according to the PAIA consists of supervising, and reporting on the respect
for the right of access to information for all South African citizens.”* For that SAHRC promotes
and monitors the right of access to information, and the implementation of the PAIA at the level
of public and private bodies.”* This initiative of the SAHRC ensures compliance relating to the
disclosure of information by these bodies, in the fulfillment of their obligations.**

In that respect the SAHRC has the responsibility to produce guides aiming to teach the citizens
how to use their right of access to information.*° In order to be accessible to every citizen, the
guides should be translated to an official language accessible to them.’ Furthermore the
SAHRC assists requesters, including visually disabled and hearing impaired requesters who may

be facing difficulties to access information. Consequently as part of its objective, the SAHRC

»! Klaaren J ‘A Second Look at the South African Human Rights Commission, Access to Information, and the
Promotion of Socio-economic Rights’ (2005) 27 HRQ 539- 561.

2 Chapter 4 of INDS (Integrated National Disability Strategy), relating to the effective monitoring of the INDS at
para 5.

23K laaren J ‘A Second Look at the South African Human Rights Commission, Access to Information, and the
Promotion of Socio-economic Rights’ (2005) 27 HRQ 539- 561.

2% Allan K ‘Applying PAIA: Legal, Political and Contextual Issues’ in Allan K (ed) Paper War: Access to
Information in South Africa (2009) 169.

»>Currie I & Klaaren J The Promotion of Access to Information Act Commentary (2002) 222.

»6Gection 10 of PAIA of 2000.

%7 Section 10 of PAIA of 2000.
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also assists a citizen who requests access to information, if this is refused by the information

officer.>*®

Furthermore the SAHRC recognizes and provides the option to a disabled person or a visually
disabled or hearing impaired person whose right under the Constitution is violated, to formulate
a complaint on its behalf.* Since the SAHRC protects the civil, political and socio-economic
rights of the complainant, it can initiate a “speedy investigation” and better take action to the
Court for the reparation of this prejudice.”® Such action of the SAHRC seeks to promote and
multiply disability jurisprudence at the national level, this in order to strengthen protection of

261

disability rights.

In respect of the equality of the right of access to information for all, the SAHRC can formulate
recommendations about any “legislation or common law” relating to the right of access to
information.?* The SAHRC also has the power to submit report on the compliance with the right
of access to information by both public and private bodies to the National Assembly.?*® The
SAHRC plays an important role for the protection of human rights and access to information for
a visually disabled and hearing impaired person in South Africa. As with the SAHRC, the South
African History Archive (SAHA) reinforces the right of access to information in South Africa.

3.3.3 The South African History Archive (SAHA)
The SAHA is “an independent human rights archive committed to recapturing lost and neglected

histories, documenting past struggles against apartheid, as well as ongoing struggles in the

making of democracy in South Africa.”*** The SAHA, similar to the ODAC and SAHRC, seeks

»%Currie I & Klaaren J The Promotion of Access to Information Act Commentary (2002) 222.

>Lorenzo T ‘Collective Action for Social Change: Disabled Women in the Western Cape’ (2001) 47 Agenda
Feminist Media 89-94.

**McClain Nhlapo C, Watermeyer B & Schneider M ‘Disability and Human Rights: The South African Human
Rights Commission’ in Watermeyer B, Swartz L, Lorenzo T, Schneider M & Priestley M (ed) Disability and Social
Challenge: a South African agenda (2006) 102.

*'McClain Nhlapo C, Watermeyer B & Schneider M ‘Disability and Human Rights: The South African Human
Rights Commission’ in Watermeyer B, Swartz L, Lorenzo T, Schneider M & Priestley M (ed) Disability and Social
Challenge: a South African agenda (2006) 102.

%62Currie I & Klaaren J (2002) The Promotion of Access to Information Act Commentary (2002) 222.

2633 AHRC Annual Report 2010 .9.

*“SAHA Audiovisual Audit Report 2010.
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to promote the right of access to information to all South African citizens including visually
disabled and hearing impaired persons. The SAHA promotes the right of access to information
under the provision of the PAIA. In so doing, it helps citizens who are willing to exercise their

right of access to information to receive such information.>®

Furthermore, the SAHA seeks to study the different grounds of refusal upon which the access to
information is commonly rejected, and to create public awareness.”® Thus the duty of the SAHA
is to seek to inform citizens about the administration of State affairs, and private sector’s
interactions.?*’ In this way the SAHA promotes the right of access to information and strengthens
the administration of justice in South African society.**® In order to fulfill his goal the SAHA can

request information held by both public and private bodies.

The SAHA, by encouraging access to information in South Africa, contributes to building and
strengthening the respect of democracy and the equal rights for all through information.>®
However media and Information Communications Technology (ICT) also represent a useful way
for access to information to occur.”’”” The next part of this research will describe the South
African legislation on access to ICT for visually disabled and hearing impaired persons in South
Africa. This description is initiated by the exploration of the South African broadcasting

legislation.

26> Harris V ‘Using the Promotion of Access to Information Act: The Case of the South African History Archive’ in
Lange C & Wessels J (ed) The Right to Know: South Africa’s Promotion of Administrative Justice and Access to
Information (2004) 180.

2°® Harris V ‘Using the Promotion of Access to Information Act: The Case of the South African History Archive’ in
Lange C & Wessels J (ed) The Right to Know: South Africa’s Promotion of Administrative Justice and Access to
Information (2004) 180.

%7 Africa S (2009) Well- Kept Secrets: The Right of Access to Information and the South Afiican Intelligence
Services (Braamfontein: IGD & Friedrich-Ebert-Stiftung publishers) 114.

%%% Harris V ‘Using the Promotion of Access to Information Act: The Case of the South African History Archive’ in
Lange C & Wessels J (ed) The Right to Know: South Africa’s Promotion of Administrative Justice and Access to
Information (2004) 180

%9 Africa S Well- Kept Secrets: The Right of Access to Information and the South African Intelligence Services
(2009) 114.

7 Lor P J & van As A “Work in progress: Developing policies for access to government information in the New
South Africa’ (2002) 19 G IQ 101-121.
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3.4 The South African legislation on media and ICT for visually disabled and hearing
impaired persons

3.4.1 The South African Broadcasting legislation

In South Africa broadcasting media is regulated by the Act 153 of 1993, relating to the
Independent Broadcasting Authority Act.””' This Act established the Independent Broadcasting
Authority (IBA).?”> The IBA Act mission consists of providing adequate broadcasting services
and information.””? This means to regulate broadcasting services and to “promote the provision
of a diverse range of sound and television services” at national and local level.”’* For that reason
the objectives of the IBA Act are to establish and develop broadcasting policy for the public

interest of all.?”®

In order to strengthen broadcasting legislation, the Broadcasting Act 4 of 1999 was adopted in
1999.77¢ The latter Act was “corporatized the SABC and restructured it into two sets of services:
public services and public commercial services.”?”’ The Preamble of Act 4 of 1999 provides
broadcasting services accessible to all and in all South African official languages. In order to
ensure equality of the broadcasting service provider, Sections 2 and 10(g) of Act 4 of 1999
ensure broadcasting services must be provided for the needs of disabled persons in South
Africa.”™

Furthermore, it is important to mentioned that Sections 30(1)(a) — (c) of Act 4 of 1999 allow
private broadcastings to broadcast in other languages “if such service can be commercially
viable.”*” Likewise the legislator, for the harmonization of broadcasting and telecommunication,

adopted the Independent Communication Authority of South Africa (ICASA).* ICASA was

! Ayogu M D & Bayat F ‘ICT Governance: South Africa’ (2010) 34 Telecommunications Policy 244- 247.
2 Buys R The Law of the Internet in South Africa (2000) 413.

273 Brand R Media Law in South Africa (2011) 98.

274 Seneviratne K ‘Definition and History of Public Service Broadcasting’ in Banerjee I & Seneviratne K (ed) Public
service broadcasting in the age of globalization (2006) 48.

7 Burns Y Communications Law (2001) 314.

%’® Fourie P J Media Studies: Policy, Management and Media Representation 2ed vol 2 (2008) 61.

*”7 Brand R Media Law in South Afiica (2011) 99.

278 Brand R Media Law in South Afiica (2011) 101.

2 Burns Y Communications Law (2001) 321.

%0 Joubert W A The Law of South Afiica: Telecommunication to Time-sharing vol 27 (2002) 4.
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adopted by the Act 13 of 2000, succeeding the IBA and the South African Telecommunication
Regulatory Authority (SATRA).” The ICASA Act 13 of 2000 was amended in 2002 by Act
64,7

It must be highlighted that the ICASA Amendment Act of 2002 aimed to make clear the
competences of the Minister of Communication, with a view to reinforcing democracy and

equality values in South African society through its broadcasting services.”

The ICASA mission seeks to monitor telecommunication and broadcasting for the public interest
of all in South Africa.”® ICASA also ensures and provides equal access to services for disabled
persons in South Africa.®® Despite the evolution of broadcasting law in South Africa, the
legislation put a specific accent on access to services for visually disabled and hearing impaired
persons. As highlighted above ICT also plays an important role for disabled persons.* The next
section describes the South African Telecommunication legislation for visually disabled and

hearing impaired persons.

3.4.2 The South African Telecommunication legislation

The South African telecommunication law is regulated by the Act 103 of 1996.%” The Act 103 of
1996 aims to promote and to develop telecommunications in South African society.”® This
means to put an accent on the development of services responding to the satisfaction and needs
of all users and consumers.”® In other words the Telecommunication Act 103 of 1996 guarantees

accessible services to disabled persons in South Africa. Act 103 of 1996 calls for public and

81 Joubert W A The Law of South Africa : Telecommunication to Time-sharing vol 27 (2002) 4.

282 Brand R Media Law in South Afiica (2011) 100.

28 ICASA: Overview/Mandate Available

at: http://www.icasa.org.za/AboutUs/OverviewMandate/tabid/5 6/Default.aspx (accessed on 16 November 2011).

%4 Fourie P J Media Studies: Policy, Management and Media Representation 2ed vol 2 (2008) 60.

285 ‘ICASA: Mission & Vision’ Available at: http.//www.icasa.org.za/AboutUs/MissionVision/tabid/57/Default.aspx
(accessed on 27 July 2011).

28 Macagnano E V ‘National Accessibility Portal for South Africa: Innovative Application of ICT for Disability in
Developing World’ in Pruski A & Knops H (ed) Assistive Technology: From Virtuality to Reality (2005) 176.

%’ Ayogu M D & Bayat F ‘ICT Governance: South Aftrica’ (2010) 34 Telecommunications Policy 244- 247.
Hadland A & Thorne K. The people's voice: the development and current state of the South African Small Media
Sector (2004) 34.

88 Burns Y Communications Law (2001) 371.

8 Burns Y Communications Law (2001) 371.
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private broadcasters in South Africa “to ensure that the needs of disabled persons are taken into

account in the provision of telecommunications services.”*”

The Act 103 of 1996 established two juridical bodies consisting of the South African
Telecommunication Regulatory Authority (SATRA) and the Universal Services Agency
(USA).”' The SATRA aims to promote and regulate universal service and access to electronic
infrastructure in South Africa.®® For that Section 2(h) of the Act ensures effective

telecommunication services for the needs of disabled persons.

In order to improve and strengthen digital communication, the South African legislator adopted
the Electronic Communication and Transactions Act (ECT) Act 25 of 2002.%* The ECT does not
aim to regulate telecommunication, but facilitates access to telecommunication for the public
interest.*** The ECT was reinforced in 2005 by Electronic Communication Act 36 of 2005
(ECA). The ECA goal is to ensure the promotion and also the improvement of inter- operable
and interconnection among electronic networks within the South African society.”* The ECA

reaffirms the equal access to telecommunication services for disabled persons in South Africa.

The ECA covers the needs of disadvantaged classes of persons in society such as youth and
mature disabled persons.”® The Telecommunication Law appears as a non-discriminatory
legislation based on the equality of service providers of ICT for disabled and non-disabled users.
The next step is therefore to describe the framework of the Integrated National Disability
Strategy (INDS) for access to ICT in South Africa.

3.4.3 The Integrated National Disability Strategy

2OChapter 1, 2(h) of Act 103 of 1996.

! Msimang M ‘Universal Service and Universal Access’ in Thornton L ,Carrim Y, Mtshaulana P & Reburn P
(ed) Telecommunication Law in South Africa (2006) 221.

*?Buys R The Law of the Internet in South Africa (2000) 31.

23 Thornton L ‘Telecommunications Law: An Overview’ in Thornton L, Carrim Y, Mtshaulana P & Reburn P
(ed) Telecommunication Law in South Africa (2006) 38.

2% Thornton L ‘Telecommunications Law: An Overview’ in Thornton L ; Carrim Y ; Mtshaulana P & Reburn P
(ed) Telecommunication Law in South Africa (2006) 38 .

*®Fourie P ] Media Studies: Policy, Management and Media Representation 2ed vol 2 (2008) 65.

2%gection 2(h) of Act 36 of 2005.
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The Integrated National Disability Strategy (INDS) was adopted in 1997 by the South African
government with the participation of Disabled Peoples Organization (DPO).*” The INDS seeks
to introduce and to take into consideration the needs of disabled persons in all facets of society.?®
In other words the INDS “provide[s] a blueprint for integration and inclusion of disability into
every aspect of governance” in South Africa.”® In order to strengthen the full enjoyment of
human rights of disabled persons in South Africa, the INDS ensures access to media for disabled

persons.

Therefore, the INDS recommends that the media “increase visibility” on matters and aspects
relating to disabled persons in society.*® Regarding to public media such as SABC, the INDS
encourages them to re-conceptualize the pejorative connotation attributed to disability in
society.’” Furthermore Chapter 3 of INDS promotes equal access to communication for a
disabled persons and the right to assistive devices or technology.

In order to strengthen the INDS and easy accessibility to ICT for disabled persons in South
Africa, the government adopted the National Accessibility Portal (NAP) as an answer to that
concern.*” The NAP project aims to give disabled South African persons easy access to ICT

through internet and adequate software accessible to their needs.’”

3.5 Conclusion

The right of access to information for visually disabled and hearing impaired persons in South

Africa is protected in the Constitution of 1996. This right is also reinforced by the PAIA and the

»” MacLachlan M & Swartz L Disability & International Development: Towards Inclusive Global Health (2009)
21.

2% MacLachlan M & Swartz L Disability & International Development: Towards Inclusive Global Health (2009)
21.

% Ngcobo J & Muthukrishna N ‘A Case Study at a Semi-rural Township School in the Province of Kwazulu —
Natal, South Africa’ in Gabel S L & Danforth S (ed) Disability & the politics of education: an international reader
(2008) 22.

3% Stadler J ‘Media and Disability’ in Watermeyer B, Swartz L, Lorenzo T, Schneider M & Priestley M (ed)
Disability and Social Challenge: a South African agenda (2006) 382.

%1 Stadler J ‘Media and Disability’ in Watermeyer B, Swartz L, Lorenzo T, Schneider M & Priestley M (ed)
Disability and Social Challenge: a South African agenda (2006) 382.

32Macagnano E V ‘National Accessibility Portal for South Africa: Innovative Application of ICT for Disability in
Developing World’ in Pruski A & Knops H (ed) Assistive Technology: From Virtuality to Reality (2005) 175.
*%Macagnano E V ‘National Accessibility Portal for South Africa: Innovative Application of ICT for Disability in
Developing World’ in Pruski A & Knops H (ed) A4ssistive Technology: From Virtuality to Reality (2005) 175.
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PEPUDA guarantying access to information and equal rights to disabled persons. Although the
right of access to information can be limited, it is also promoted by mechanisms of SAHRC,
ODAC and SAHA. The South African legislation also seeks to ensure equal access to ICT and
Media, responding to the needs of visually disabled and hearing impaired persons for the full
enjoyment of their rights. However, it is important to bear in mind that this chapter was only
focused on the description of the right of access to information for visually disabled and hearing
impaired persons on the light of South African law and policies. This leads to the next chapter
which will be a critical analysis of the international and South African framework on the right of

access to information for a visually disabled and hearing impaired person in South Africa.

Chapter four
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A Critical Analysis of the international and South African framework and policies on the
right of access to information for visually disabled and hearing impaired persons in South

Africa

4.0 Introduction

Visually disabled and hearing impaired persons represent a considerable portion of the South
African population.’® The right of access to information, as enshrined in the South African Bill
of Rights, therefore represents an important right which should also benefit disabled persons.
This chapter seeks to critically analyse the right of access to information for visually disabled
and hearing impaired persons in the light of South African law and policies, as well as the
International Human Rights Law (IHRL). This approach aims to examine the South African
legislation on the right to information and also examine the challenges faced by visually disabled
and hearing impaired persons with respect to the equal access to information in South Africa.
Additionally, this chapter analyses the accessibility to media and Information and
Communications Technologies (ICT) by visually disabled and hearing impaired persons in South
Africa. This chapter is divided into three different parts. The first part critically analyses South
Africa’s law and policies on the right of access to information for visually disabled and hearing
impaired persons. The second part deals with the implication of the ratification of the IHRL by
South Africa. This part also highlights the binding obligations resulting from the ratification of
the Convention on the Rights of Persons with Disabilities (CRPD) by South Africa. The third
part explores the legal perspective of the implementation of the CRPD in South African domestic

laws and policies.

3% The Deaf Federation of South Africa estimated in 2010 that disabled persons in South Africa represent 10% of
the population and that ‘approximately 3.5%’ are hearing impaired. See Storbeck C ‘Postgraduate Study for Deaf
South Africans’ (2010)155 American Annals of the Deaf: 502-503. This means 600,000 people in South Africa are
totally deaf. To that list another 1.4 million of South African are hard hearing persons. See ‘DEAFSA: Global Deaf
Renaissance: XVI World Congress of the World Federation of the Deaf 2011 Durban —South Africa’. Available
at:http.//www.wfd201 I.com/about/deafinsa.html(accessed on 2 October 2011).
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4.1 South African legislation and policies on the right of access to information for
visually disabled and hearing impaired persons

4.1.1 The Constitution of South Africa

As mentioned in the previous chapter, the right of access to information enshrined in Section 32
of the Constitution strengthens human rights of citizens. According to Joubert, the right to access
to information is a fundamental right recognized for democratic societies.*®” This is because this
right guarantees transparency and good governance of the State.*® An authoritarian “regime as
opposed to a democratic regimes are characterized by secrecy of information” regarding State

administration vis-a-vis their citizens.’”’

The new Constitution of the South African seeks to consider and guarantee equal rights to
disadvantaged groups of the past.’® Thus it can be understood that black, women and disabled
persons must also enjoy of the same right of access to information. According to Howell,
Chalklen and Alberts, this is justifiable by the struggle and by discrimination against disabled

persons during apartheid regime in South Africa.’”

Arko-Cobbah describes a democratic society as a society governed according to the will of its
citizens.’'® The Constitution of South Africa seeks to promote a responsible government and wise
administration. This goal can only be reached through a government working transparently
evidenced by the disclosure of information to citizens.’'' The apartheid regime on the contrary

was dominated by the recurrent use of secrecy relating to State affairs.’'> Likewise, the right of

3% Joubert WA The Law of South Africa: Constitutional Law, Culture and Cultural Rights 2edVol 5 Part 3 (2004)
159.

3%Joubert WA The Law of South Africa: Constitutional Law, Culture and Cultural Rights 2edVol 5 Part 3 (2004)
159.

397 Currie I & De Waal I The Bill of Rights Handbook 5 ed (2005) 691.

*%®Howell C, Chalklen S & Alberts T ‘A History of the Rights Movement in South Africa’ in Watermeyer B, Swartz,
L, Lorenzo T, Schneider M & Priestley M (ed) Disability and Social Challenge: a South African agenda (2006) 46.
*®Howell C, Chalklen S & Alberts T ‘A History of the Rights Movement in South Africa’ in Watermeyer B, Swartz,
L, Lorenzo T, Schneider M & Priestley M (ed) Disability and Social Challenge: a South African agenda (2006) 46.
319Arko-Cobbah A ‘The Right of Access to Information: opportunities and challenges for civil society and good
governance in South Africa’ (2008) 34 IFLA Journal 180- 191.

31 Arko-Cobbah A ‘The Right of Access to Information: opportunities and challenges for civil society and good
governance in South Africa’ (2008) 34 IFLA Journal 180- 191.

*2The following legislation constituted by the official Secrets Act (Act 2 of 1956), the Publications Act (Act 42 of
1974) and the Protection of Information Act (Act 84 of 1982), were relating with the right of access to information
during apartheid regime. However these legislations were not recognizing as Section 32 of the Constitution of 1996,
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access to information was almost non-existent for disadvantaged groups. This entailed that
access to information by visually disabled and hearing impaired persons was impossible since
they were considered ill.*"* Tt is argued that the South African legislative framework during

apartheid regime was a gross violation of disability rights.

Section 32 of the Constitution of South Africa constitutes an important step for the right of
access to information in the new South African democratic society.*'* Indeed the right of access
to information previously considered as the “need to know” can be now presented as the “right to
know.”"” Moreover it is submitted that Section 32 of the Constitution of 1996, rebuilt the right

of access to information as a “normal” and independent right for all citizens.

The Constitution of South Africa, seen from another angle, condemns unfair discrimination
based on the provisions of the Section 9(3) of the Constitution.*'® This means that Section 9(3) of

the Constitution condemns discrimination based on race, sex, religion and disability.

However Article 32 of the Constitution does not refer to visually disabled or hearing impaired
persons. Moreover the concept of “disability” is totally non-existent in Article 32 of the
Constitution. The Constitution states: “Everyone has the right of access to...any information.”?"’
It is arguable that the absence of the concept of “disability” in Section 32 of the Constitution
appears very problematic for a Constitution which is based on equal rights.

Section 32 of the Constitution structures the right of access to information in South African

society; however more still needs to be done concerning disability. The next section will analyze

the right of access to information for visually disabled and hearing impaired persons. The

the equal and adequate right to access to information for all citizens. See Roberts B ‘Scope of the Promotion of
Access to Information Act 2 of 2000: A Comparative Perspective’ (2006) 25 Unisa Press 116- 130. See also Mattes
R & Gyimah- Boadi E ‘Ghana and South Africa’ in Diamond L & Morlino L (ed) Assessing the Quality of
Democracy (2005) 259.

313 Schneider M “Disability and the environment” in Watermeyer B, Swartz L, Lorenzo T, Schneider M & Priestley
M (ed) Disability and Social Challenge: a South African agenda (2006) 8.

3% Calland R “Illuminating the Politics and the Practice of Access to Information in South Africa’ in Allan K. (ed)
Paper Wars: Access to Information in South Africa (2009) 2.

3% Davis D, Cheadle H & Haysom N Fundamental Rights in the Constitution: Commentary and Cases (1997) 153.
3%Gutto S Equality and Non-discrimination in South Africa: The political Economy of Law and Law Making (2001)
62.

317 Section 32 of the South African Constitution of 1996.
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following analysis will be based on the study of the Promotion of Access to Information Act 2 of

2000 (PAIA).

4.1.2 The Promotion of Access to Information Act 2 of 2000 (PAIA)

According to Dick, “the PAIA of 2000 is a landmark for access to information.”*'® The PAIA
appears as important legislation giving life to Section 32 of South African Constitution.*"® The
PAIA also guarantees access to information for disabled persons in South Africa under the

provisions of Section 18(3), 29(5) and 29(6).

Section 18(3)(a) of PAIA states as follow : “an individual who because of illiteracy or a
disability is unable to make a request for access to a record of a public body in accordance with
subsection (1), may make that request orally.” Section 18(3)(a) of PAIA omits therefore to
mention the South African Sign Language (SASL) for access to records held by public bodies for
a disabled person. However as mentioned by Reagan, the SASL and braille are the languages and
channels use by the Deaf community (DEAFSA) and the South African National Council for
Blind (SANCB).*® This means an equal access to information held by public body should take
into consideration the importance of the language.”’ These access and forms of access to
information for disabled persons who request access to information held by public bodies are
enshrined in Section 29(5) of PAIA. This Section appears more favorable to the right of access to
information for a disabled requester.’”> However Section 29(5) does not expressly mention the
use of SASL and braille as an adequate form of access. The author argues that Section 29(5) of
PAIA seem to be incomplete regarding to the needs of visually disabled and hearing impaired

persons.

318 Dick A L “Power Is Information: South Africa’s Promotion of Access to Information Act in Context’ in Crestani
F & Ruthven I (ed) Context: nature, impact, and role: 5th International Conference on Conceptions of Library
and Information Sciences, CoLIS 2005 Glasgow, UK, June 2005, Proceedings ( 2005) 216.

35Currie I & De Waal J The Bill of Rights Handbook 5 ed (2005) 689.

3Reagan T ‘African Sign Language and language-in-education policy in South Africa’ (2008) 38 SPL 165- 190.
31Section 30 of PAIA of 2000.

322 Section 29(5) of PAIA of 200 states: “If a requester with a disability is prevented by that disability from reading,
viewing or listening to the record concerned in the form in which it is held by the public body concerned, the
information officer of the body must, if that requester so requests, take reasonable steps to make the record available
in a form in which it is capable of being read, viewed or heard by the requester.”
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It is relevant to bear in mind that braille and SASL are not expressly mentioned as part of the
eleven languages by the South Africa Constitution of 1996.°* However the Constitution
encourages the Pan South African Language Board (PSALB) to promote and develop sign

language in South Africa society.**

The UNAIDS describes that in relation to HIV/AIDS and disability in South Africa, an important
step has been made for access to information. According to UNAIDS “In order to improve
access to information and services for deaf person[s], sign language interpreters have been
trained in matters related to HIV.”** Furthermore, the UNAIDS encourages also production of
information in braille for the needs of visually disabled. This improvement does not reflect at the

level of the right of access to records held by States.*

According to the author, visually disabled and hearing impaired person do not benefit from equal
access to records held by public bodies. In the Nomala case, relating the failure of notification of
a disabled person for the suspension of it disability grant, the High Court of Eastern Cape found
that the non- respect of the right of a disabled person, constitutes a breach to the Constitution.*’
Consequently in this constitutional matter concerning access to information, the “court may

make any order that is just and equitable” for the respect of the Bill of Rights.

In order to eliminate discrimination against disabled persons, the PAIA does not charge extra
fees for disclosing information in accessible format to a disabled requester.’® It is important to
remember that a disabled requester is a disabled person who exercises his right of access to

information held by public bodies.

Moreover, the PAIA also allows citizen to access to information held by private bodies. The

right of access to information held by private bodies creates an obligation on the head of a

33 Aaron D & Akach P ‘South African Sign Language: One Language or Many?’ in Mesthrie R (ed) Language in
South Africa (2002) 129.

3" Aaron D & Akach P ‘South African Sign Language: One Language or Many?’ in Mesthrie R (ed) Language in
South Afyica (2002) 129.

3> HIV/AIDS and Disability: Final Report of the 4™ International Policy Dialogue available at:
http.://data.unaids.org/pub/Report/2009/20091111 hiv_and_disability_en.pdfn (accessed on 4 November 2011).

36DEAFSA .Policy on the Provision and Regulation of South African Sign Language Interpreters’ Available at:
http://deafsa.co.za/resources/SASLI policy.pdf (accessed on 24 July 2011).

3’Nomala v Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government et al [2001] JOL
8445 (E) at para 2.
328Gection 29(6) of PAIA of 2000.
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private body to disclose information requested.’” Furthermore, it is important to mention that
disclosure of records held by private bodies must be motivated by the protection of his rights or
protection of public interest.**® Likewise, the request must not target records exempt from
disclosure.” For an equal access to information to all, Section 19 of the PAIA recognizes
assistance for requesters who are facing certain obstacles in making their request. Likewise, the
information must be disclosed in a normal period to a visually disabled or a hearing impaired
requester. This means, according to Devenish, Govender and Hulme, in a period of 30 days from
the formulation of the request.” It is argued that the imposition of this time frame aims to

guarantee the efficacy of the private body to give due regard to its obligations.

However, illiterate persons and disabled requesters such as visually disabled and hearing
impaired persons still face difficulties to access information.* This results in a lack of adequate
assistance to disabled persons by public bodies to formulate their request on access to
information.** For the author such difficulties faced by disabled persons rise questions about the
importance of Article 19 of PAIA. Additionally, Dimba notes that the right of access to

information held by public bodies in South Africa suffers from a lack of implementation.**

This is also justified by the fact that public bodies are dominated by a reluctance to disclose
information, especially if such information can be used to litigate against the public service.**
Consequently it is submitted that, this tardiness of the public bodies to comply with the PAIA

does not facilitate access to information by a disabled requester.

32 Currie 1 & Klaaren J The Promotion of Access to Information Act Commentary (2002) 65.

339 Currie 1 & Klaaren J The Promotion of Access to Information Act Commentary (2002) 65.

31 Currie 1 & Klaaren J The Promotion of Access to Information Act Commentary (2002) 66.

332 Devenish G E, Govender K. &Hulme D Administrative Law and Justice in South Africa (2001) 203.

33Dick A L ‘Power Is Information: South Africa’s Promotion of Access to Information Act in Context’ in Crestani
F & Ruthven I (ed) Context: nature, impact, and role: 5th International Conference on Conceptions of Library
and Information Sciences, CoLIS 2005 Glasgow, UK, June 2005, Proceedings ( 2005) 215.

3% Dick A L ‘Power Is Information: South Africa’s Promotion of Access to Information Act in Context’ in Crestani
F & Ruthven I (ed) Context: nature, impact, and role: 5th International Conference on Conceptions of Library
and Information Sciences, CoLIS 2005 Glasgow, UK, June 2005, Proceedings ( 2005) 215.

3*Dimba M ‘The Power of Information: Implementing the Rights to Information Laws’ (2009) 30 SACQ J 21- 26.
%3¢ Dimba M “The Power of Information: Implementing the Rights to Information Laws’ (2009) 30 SACQ J 21- 26.
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The PAIA apparently does not mention what the appropriate form or manner of access to
information for a disabled requester is, and it is totally silent regarding the right of access to
information held by private bodies for visually disabled and hearing impaired persons. It is
argued that this silence of the PAIA constitutes an unfair discrimination against disabled persons,

representing least 10% of the South African population.®*’

The right of access to information under the PAIA reinforces the human rights of all citizens in
South Africa. However the PAIA fails to comply fully with the requirement of equal access to
information for visually disabled and hearing impaired persons in South Africa. The next stage of
this research will analyze the Promotion of Equality and Prevention of Unfair Discrimination Act
4 of 2000 (PEPUDA). The PEPUDA is also discussed because it guarantees enjoyment to
fundamental rights to disabled persons as enshrined by the Bill of Rights.

4.1.3 The Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000

The PEPUDA aims to break the barriers of the South African society established before 1994.%%®
The PEPUDA encourages the government and authorities to prevent unfair discrimination
against disabled persons. It must be remember that the PEPUDA gives legislative form to
Section 9 of the Constitution and also sets up an adequate implementation mechanism to promote
the equality rights of citizens.” The PEPUDA contrary to the PAIA does not essentially target
equal access to information. But, the PEPUDA condemns unfair discrimination upon the rights
contained in the South African Bill of Rights.** This by implication includes unfair
discrimination making to the right of access to information help by public and private bodies.**!
It 1s submitted that the PEPUDA approach aims to rebuild equality of human rights of visually
disabled and hearing impaired persons. According to Bhabha the PEPUDA allows the

%7 Storbeck C ‘Postgraduate Study for Deaf South Africans’(2010) 155 American Annals of the Deaf :502-503.
*¥Mubangizi ] C The Protection of Human Rights in South Afica: A Legal and Practical Guide (2004) 72.

3% Albertyn C, Goldblatt B &Roederer C Introduction to the Promotion of Equality and Prevention of Unfair
Discrimination Act: Act 4 of 2000 (2001) 3.

3% Albertyn C, Goldblatt B &Roederer C Introduction to the Promotion of Equality and Prevention of Unfair
Discrimination Act: Act 4 of 2000 (2001) 127.

*1Albertyn C, Goldblatt B &Roederer C Introduction to the Promotion of Equality and Prevention of Unfair
Discrimination Act: Act 4 of 2000 (2001) 127.
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government to respect its international obligations by targeting unfair discrimination against
disability at national level.**

If the PEPUDA grants equal rights for disabled persons, its applicability with respect to the right
of access to information for visually disabled and hearing impaired persons is still subject to
discrimination.*” Such discrimination is demonstrated by DEAFSA, which confirms facing
barriers to equal access to information for the hearing impaired, due to insufficient SASL
translators in the public services.*** The author argues that the PEPUDA has a long way to go for

effective implementation by the South African government.

The PEPUDA recognizes and attributes human rights protection for disabled persons in
society.*”  Still the implementation of this legislation appears as a huge dilemma for the
government. The following part of this research is focused on the analysis of the mechanisms
reinforcing the right of access to information in South Africa. This analysis ought to be initiated
by the South African Human Rights Commission (SAHRC) as an independent body established
by Chapter 9 of the Constitution of South Africa, responsible for promoting human rights for
all.*** However, the SAHRC will be analysed latter in this work during the examination of
monitoring mechanisms of the CRPD in South Africa. This study targets the Open Democratic
Advice Center (ODAC), above other NGOs because of its aims, which consist, among others, of

protecting the right of access to information in South Africa.**’

*?Bhabha F ‘Disability Equality Rights in South Africa: Concepts, Interpretation and the Transformation
Imperative’ (2009)25 SAJHR 218- 245.

*3Howell C, Chalklen S & Alberts T ‘A History of the Disability Rights Movement in South Africa’ in Watermeyer
B, Swartz L, Lorenzo T, Schneider M & Priestley M (ed) Disability and Social Challenge: a South African agenda
(2006) 76.

3% “DEAFSA .Policy on the Provision and Regulation of South African Sign Language Interpreters’ Available at:
http://deafsa.co.za/resources/SASLI policy.pdf (accessed on 24 July 2011).

3> Mubangizi J C The Protection of Human Rights in South Afiica: A Legal and Practical Guide (2004) 72.

36 Fourie P J Media Studies: Institutions, theories, and issues Vol 2 (2001) 70.

*7 Neuman L & Calland R ‘Making the Law Work: The Challenges of Implementation’ in Florini 4 The right to
know: transparency for an open world (2007) 232.
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4.2 Mechanisms reinforcing access to information

4.2.1 The Open Democracy Advice Centre

As mentioned in the previous chapter, ODAC aims to promote the right of access to information
and protection against whistleblowing in South Africa. By promoting the right of access to
information, ODAC “foster[s] a culture of corporate and government accountability.”**
Regarding its mission, the ODAC assists citizens to accomplish and to realize their human rights
goals in society by breaking down secrecy in South Africa.’® This means the ODAC promotes
access to information for all, including visually disabled and hearing impaired persons. It is

discussed that the ODAC aims to ensure access to information for visually disabled and hearing

impaired persons in South Africa.

However, according to Darch and Underwood, public bodies prefer more often to just ignore the
request in lieu of rejecting it.>° This is demonstrated by ODAC’s analysis of access to
information at domestic level, where it describes a low participation of citizens in the exercise of
their right of access to information.**' Furthermore the latter analysis also reveals a non-follow-
up by public bodies of requests submitted.””* Additionally Seedat also notes the non-compliance
of public bodies regarding disclosure of information, and their failure to develop adequate
manuals to strengthen the right of access to information.’> It is interpreted that the lack of
adequate manuals penalizes not only the ODAC mission, but also the access to information for

visually disabled and hearing impaired persons.

**®¥Global Corruption Report 2003. Calland, R. Whistle blowing in South Africa. In Pope, J. Access to information
Access to information: whose right and whose information? 17.

**¥Global Corruption Report 2003.Calland, R. Whistle blowing in South Africa. In Pope, J. Access to information
Access to information: whose right and whose information? 17.

*% Darch C & Underwood P G ‘Freedom of information legislation, state compliance and the discourse of
knowledge: The South African experience’ (2005) 37 I1LR 77-86.

*Darch C & Underwood P G ‘Freedom of information legislation, state compliance and the discourse of
knowledge: The South African experience’ (2005) 37 I1LR 77-86.

2 In 2007 in the study lead by ODAC, 21% of peoples had made requests for exercising their right to access to
information from public bodies; however 37% affirm having not received information requested from the public
body. See Seedat S ‘Political Freedom and Democracy’ in Misra-Dexter N & February J Institute for Democracy in
South Africa (ed) Testing Democracy: Which Way is South Africa Going? (2010) 233.

33Seedat S “Political Freedom and Democracy’ in Misra-Dexter N & February J Institute for Democracy in South
Africa (ed) Testing Democracy: Which Way is South Africa Going? (2010) 233.
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The promotion of the right of access to information by the ODAC strengthens the civil and
political rights of citizens in South Africa. However, the right of access to information in South
Africa is still subject to secrecy. This is observable in the silence of public bodies with respect to
the disclosure of certain pieces of information as requested by citizens.** The analysis of the
promotion of the right of access to information by the South African History Archive (SAHA)
for visually disabled and hearing impaired persons will be discussed in the section below. As the
ODAC, the SAHA does not belong to Chapter 9 institution of the Constitution. However it also

seeks to reinforce the right of access to information in South Africa.

4.2.2 The South African History Archive (SAHA)

The SAHA also aims to promote the right of access to information in South Africa. In doing so,
the SAHA recaptures the “lost a neglected history” of South Africa dating especially to the
apartheid regime.’ The object of such recapturing seeks to make these archives available to all
South Africans. The requests formulated by the SAHA target among others, information relating
to the “policies and programmes relating to homosexual[s]” in the military apartheid regime.**
Furthermore the SAHA request targets also the records held by the Truth and Reconciliation
Commission (TRC) and those relating to “the surviving apartheid era security establishment.”?’
It is argued that SAHA allows South Africans to know more about their history and such
initiative must also benefit to visually disabled and hearing impaired persons. In order to
promote access to information in society, the SAHA lodges requests to public and private

bodies.**

4 Seedat S “‘Political Freedom and Democracy’ in Misra-Dexter N & February J Institute for Democracy in South
Africa (ed) Testing Democracy: Which Way is South Africa Going? (2010) 233.

3% Harris V ‘Using the Promotion of Access to Information Act: The Case of the South African History Archive’ in
Lange C & Wessels J (ed) The Right to Know: South Afirica’s Promotion of Administrative Justice and Access to
Information (2004) 180.

3% Harris V ‘Using the Promotion of Access to Information Act: The Case of the South African History Archive’ in
Lange C & Wessels J (ed) The Right to Know: South Afirica’s Promotion of Administrative Justice and Access to
Information (2004) 181.

%7 Harris V “Using the Promotion of Access to Information Act: The Case of the South African History Archive’ in
Lange C & Wessels J (ed) The Right to Know: South Afirica’s Promotion of Administrative Justice and Access to
Information (2004) 182.

8 Africa S Well- Kept Secrets: The Right of Access to Information and the South Afvican Intelligence
Services(2009) 115.
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The SAHA requested information from the Bosasa Operations (Pty) Ltd in 2007 about the
disclosure of records relating to the fact “that it was contracted to manage operation of the
Lindela Detention Centre for undocumented migrants.”**® In response to that request, Bosasa
Operations (Pty) Ltd refused to disclose information to the SAHA. Bosasa justified such refusal
to disclose information to SAHA on the grounds that it was a private entity.’® The information
requested by SAHA was disclosed after it attempted legal action against Bosasa Operations (Pty)
Ltd.*" Tt is noteworthy that the reluctance of the disclosure of information by private bodies is in

contradiction with the aims of PAIA.

Similarly, the SAHA was confronted with a refusal for accessing of data held by the TRC with
respect to human rights violations perpetrated during the apartheid regime. This was with respect
to a request formulated since 2001.°** As noted by Klaaren, information is disclosed to SAHA by

public or private bodies after a long waiting period of time.**

Despite efforts made to ensure transparency and the implementation of the right of access to
information in the light of the PAIA, the SAHA is still facing major difficulties from both private
and public bodies.”® Additionally the right of access to information in South Africa seems to
suffer from the lack of implementation at the level of the society. From that angle, the SAHA
notes that in South Africa an important number of the population are ignorant about the use of
PAIA.* It is debated that the lack of implementation of the PAIA, and especially ignorance by

citizens, constitutes a major root of its violation.

% Allan K ‘Applying PAIA: Legal, Political and Contextual Issues’ in Allan K. (ed) Paper Wars: Access to
Information in South Africa (2009) 148.

%0 Allan K ‘Applying PAIA: Legal, Political and Contextual Issues’ in Allan K. (ed) Paper Wars: Access to
Information in South Africa (2009) 148.

1 Allan K ‘Applying PAIA: Legal, Political and Contextual Issues’ in Allan K. (ed) Paper Wars: Access to
Information in South Africa (2009) 149.

%2¢The Archival Platform: The Truth and Reconciliation Commission (TRC) Archive: 15 years on’ Available at:
hitp://www.archivalplatform.org/news/entrv/the_truth_and / (accessed on 2™ August, 2011).

3Klaaren J ‘Three Waves of Administrative Justice in South Africa’ in Corder H (ed) Comparing Administrative
Justice Across the Commonwealth (2006) 375.

3%4 Klaaren J ‘Three Waves of Administrative Justice in South Africa’ in Corder H (ed) Comparing Administrative
Justice Across the Commonwealth (2006) 375.

3% Klaaren J (2006) ‘Three Waves of Administrative Justice in South Africa’ in Corder H (ed) Comparing
Administrative Justice Across the Commonwealth (Cape Town: Juta& Co Ltd publishers) 385.

60


http://www.archivalplatform.org/news/entry/the_truth_and_/

The SAHA plays an important role as promoter of the right of access to information in South
Africa. The SAHA in its mission is confronted by the reluctance of public and private bodies to
disclose information. This situation does not facilitate equal access to information for a visually
disabled and hearing impaired person in South Africa. The analysis of the South African
legislation on telecommunication constitutes the next step of this research. This methodological
approach seeks to explore the challenges faced by visually disabled and hearing impaired

persons with respect to access to media and ICT.

4.3 The South African legislation on Telecommunication on access of ICT and media for
visually disabled and hearing impaired persons

In South African society, telecommunication and media law are regulated by the Independent
Communication Authority of South Africa (ICASA).*®® The ICASA aims to guarantee
accessibility to different broadcasting media of South Africa, such as radio, television and
webcasting.**’ For that reason ICASA reinforces the right of access to media and ICT to disabled
persons in South Africa, including visually disabled and hearing impaired persons.**®
Furthermore the Electronic Communications Act 36 of 2005 ensures under the provision of

Section 2(h) access to equal telecommunication services for disabled persons.

Access to ICT plays an important role in society.’® According to UNESCO, access to ICT
strengthens the right of access to information and the participation of citizens in society.’™ It is
proposed that the ICT constitutes an important channel of emancipation and evolution for the
twenty first century. In order to guarantee equal access to telecommunication all, the Universal
Services Agency (USA) was instituted by the IBA, which has now been replaced by the
ICASA.’"" The task of the USA was intended to promote the adoption and the use of

3% Joubert W A The Law of South Africa vol 27 (2002) 4.

%7 Ayogu MD & Bayat F ‘ICT Governance : South Africa’ (2010) 34 Telecommunications Policy 244-247.
*¥ICASA: Mission & Vision’ Available at: http.//www.icasa.org.za/AboutUs/MissionVision/tabid/57/Default.aspx
(accessed on 27 July 2011).

%% Van Der Merwe D ‘Telecommunication Law’ in Van Der Merwe D; Roos A ; Pistorius T & Eiselen S (ed)
Information and Communications Technology Law (2008) 61.

370 UNESCO Report on Consultative Meeting on Mainstreaming Information and Communication Technologies
(ICTs) for Persons with Disabilities to Access Information and Knowledge (22 - 23 February 2010).

1 Buys R The Law of the Internet in South Afiica (2000) 31.
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telecommunication and new ICT by disadvantaged groups.’’”> The USA can formulate
recommendations on behalf of the Minister of Communication in order to describe or to present

“what will constitute universal service and what will be considered universal access.”>”

Relating to South Africa, hearing impaired persons’ access to ICT or the media can be through
SASL, or through captioning information placed on the bottom of the television screens.’”™
Furthermore, the South African television broadcasters take into consideration the needs of
hearing impaired persons by introducing educational programmes involving hearing impaired
persons.’” In the Simser case, relating to the failure of subtitling a film for the needs of hearing
impaired persons, the Human Rights Tribunal of Ontario held that such an act violated disabled

persons’ rights under the principle of non-discrimination.*”

For Stadler, despite the fact that certain broadcasting programs include the needs of hearing
impaired persons, the majority of them are still not responding to the needs of the hearing

7 Consequently, new technologies of ICT are only

impaired South African population.’’
responding to the needs of non-disabled persons, depriving the visually disabled access to
internet or adequate soft and hardware.’” It is important to mention that such discrimination may
also affect the right of the visually disabled to access government information through e-
Government web sites. The author argues that ICT ought to benefit all without disability- based

discrimination.

372 Oosthuizen M L Media Ethics in the South African Context: An Introduction and Overview (2002) 102.

373 Msimang M “Universal Service and Universal Access’ in Thornton L, Carrim Y, Mtshaulana P & Reburn P
(ed) Telecommunication Law in South Africa (2006) 221.

**Stadler J ‘Media and Disability’ in Watermeyer B, Swartz L, Lorenzo T, Schneider M & Priestley M (ed)
Disability and Social Challenge: a South African agenda (2006) 377.

*Stadler J ‘Media and Disability’ in Watermeyer B, Swartz L, Lorenzo T, Schneider M & Priestley M (ed)
Disability and Social Challenge: a South African agenda (2006) 377.

378 Simser et al v Paramount Pictures Canada (2006), Human Rights Tribunal of Ontario. However in Access Now,
Inc. v. Southwest Airlines, Co., 227 F. Supp. 2d 1312 - Dist. Court, SD Florida 2002 the court decided that the
complainant right of access to ICT has not been violated, by the failure to provide him equal access to computer in
accessible format by the Airlines company.

*’Stadler J ‘Media and Disability’ in Watermeyer B, Swartz L, Lorenzo T, Schneider M & Priestley M (ed)
Disability and Social Challenge: a South African agenda (2006) 377.

*8Stadler J ‘Media and Disability’ in Watermeyer B, Swartz L, Lorenzo T, Schneider M & Priestley M (ed)
Disability and Social Challenge: a South African agenda (2006) 383.
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The South African legislative framework sets up mechanisms on access to information and ICT
to visually disabled and hearing impaired persons in South Africa. Besides this framework, the
South African legislation remains inadequate for equal protection and promotion of access to
information and ICT for visually disabled and hearing impaired persons in South Africa.
Consequently, the next part of this work analyzes the implications of the IHRL treaties on the
access to information for visually disabled and hearing impaired person in South Africa. This
approach aims to examine the South African compliance with IHRL for equal access to

information for disabled persons.

4.4 Towards an equal right of access to information: The implications of the ratification
of the CRPD and IHRL treaties by South Africa

4.4.1 South African obligation under IHRL treaties

South Africa is party to a great number of IHRL treaties, among others the CRPD. Under the
provisions of Article 2(1)(a) of Vienna Convention on the Rights of Treaties, the treaty binds and
creates obligations upon the States parties that treaties must be respected.’” Consequently
Section 231(2) of the Constitution of South Africa encompasses that “An international agreement
binds the Republic only after it has been approved by resolution in both the National Assembly
and the National Council of Provinces.”** Moreover it is argued that in international law, an
international obligation of treaty law creates rights in domestic law which shall benefit all
citizens, include disabled persons. However, in the matter relating to the interpretation of the
law, Section 39(1) of the Constitution affirms that: “When interpreting the Bill of Rights, a court,
tribunal or forum — must considered international law; and may considered foreign law.”*®' In
other words in situations relating to the interpretation of the legislation, the court must “promote
the spirit of the Bill of Rights.”**? Thus for an interpretation of the right of access to information

for visually disabled and hearing impaired persons, South Africa must considered IHRL treaties.

379 Krishnan V Public international law: Revision workbook 2ed (2002) 207. See also Lowe V International Law
(2007) 67.

380 Church J, Schulze C & Strydom H Human Rights from a Comparative and International Law Perspective (2007)
181.

381 Dugard J International Law: A South African Perspective 3 ed (2005) 64.

382 Section 39(2) of the Constitution of South Africa.
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South African legislation sets up provisions for the interpretation and application of THRL
treaties at domestic level. This following subheading will analyse the implication of the
ratification of the CRPD for equal access to information for visually disabled and hearing

impaired persons in South Africa.

4.4.2 Implications of South Africa ratification of the CRPD

The South African government is Party to the CRPD and therefore shall guarantee the right of
access to information for visually disabled and hearing impaired persons as enshrined in Article
21 of the Convention. In other words under the provisions of Article 21 of CRPD information
shall be disclosed in accessible format. This means accessible in braille for the need of a visually

disabled and in sign language for a hearing impaired person.**

According to Dimopoulos, States have the obligation to ensure access to information for disabled
persons in adequately available in accessible format.’** In other words Article 21 of the CRPD
encourages disclosure of information. Similarly, the International Labour Organization (ILO)
provides that: “States must not withhold information and stop disabled persons from freely
expressing his/her views...States have the obligation to prevent private bodies or authorities to

restrict the right of access to information to disabled persons.”**

In the Eldridge case the Canadian Court concluded that the failure to provide sign language
translation to a deaf patient exposed him to receive inadequate medical treatment.**® Thus,
omitting to provide adequate tools of communication to a hearing impaired person, constitutes a

violation of his human rights and therefore deprives him of equal benefit of the law.”® In the

¥ Equality and Human Rights Commission Guidance: A guide for disabled people and disabled people’s
organizations: The United Nations Conventions on the Rights of People with Disabilities what does it means for
you? 27.

3% Dimopoulos A Issues in Human Rights Protection of Intellectually Disabled Persons (2010) 71.

%% Including the Rights of Persons with Disabilities in United Nations Programming at Country Level: A Guidance
Note for United Nations Country Teams and Implementing Partners: United Nations Development Group / Inter-
agency Support Group for the CRPD Task Team (UNDG/IASG/TT) July 2010. Available at:

http://www.ilo.org/public/english/bureau/program/dwcp/download/disabilitvguidancenote.pdf (accessed on 15
October 2011).

¢ Eldridge v. British Columbia (Attorney General) [1997] 3 S.C.R.
%% Eldridge v. British Columbia (Attorney General) [1997] 3 S.C.R.
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same vein, the World Federation of the Deaf (WFD) recognizes the use of sign language as an

important tool for access to information and implementation of the CRPD by members States.’™

The author argues that the right of access to information as enshrined in Article 21 of the CRPD
also allows the disabled persons to fulfill their fundamental rights. In the Jodhan case, relating
to the inaccessibility of government information to a visually disabled woman, Supreme Court of
Canada concluded that such inaccessibility constituted a discrimination against the
complainant.”® In its decision, the Supreme Court of Canada emphasized that the right of access
to information must provide to visually disabled person “independence, self-reliance, control,

ease of access, dignity and self-esteem.”*

Consequently, the UN Human Rights Committee recognized that this right ensures total and
active participation in society.™' It is argued according to the author that such participation must
reinforce the involvement of visually disabled and hearing impaired person for the good

administration of the State.

The INDS White Paper policy adopted in view to ensure equal rights and participation to
disabled persons in South Africa, including visually disabled and hearing impaired person, also
guarantees access to information for disabled persons in South Africa.** The INDS promotes
access to information for disabled persons in South Africa, through an active cooperation among
the DPOs, such as DEAFSA and SANCB, together with the government Communication and

Information System.*”?

However, beside the adoption of that policy, visually disabled and hearing impaired persons are
still subjected to barriers for access to information in South Africa.”* Such obstacles have been

generated by the lack of implementation of the INDS by the Office on the Status of Disabled

3#<World Federation of the Deaf: Sign Language gained the ground at the United Nations in New York’ Available
at:http://www.wideaf.org/news/sign-language-gained-the-ground-at-the-united-nations-in-ne  (accessed on 17
October 2011).

3 Jodhan v Attorney General of Canada (2010), FC 1197 judgment of 9 February 2011 at para 179.

3% Jodhan v Attorney General of Canada (2010), FC 1197 judgment of 9 February 2011 at para 179.

31 UN.Doc /GA Report of the Special Rapporteur on the Promotion and Protection of the Right to Freedom of
Opinion and Expression, Mr. Frank La Rue A/HRC/14/23 (20 April 2010) at para 31.

392 Recommendation 7d of the INDS.

3% Recommendation 7d of the INDS.
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Persons (OSDP), and also by a lack of collaboration with DPO of South Africa.** It is submitted
that, without adequate collaboration, the OSDP cannot be informed about obstacles faced by the
DEAFSA and SANCB in order to access information.

The ratification of the CRPD, has not yet been characterised by appropriate access to information
for visually disabled and hearing impaired persons, due to a non-effective disability policy. The
next step is to explore implication of the ratification of the CRC by South Africa. This analysis
aims to explore South Africa’s compliance with the CRC regarding equal access to information

for disabled children.

4.4.3 Implication of South Africa ratification of the CRC

The CRC recognizes important rights for all children without distinction.*® The right of access to
information for the child is enshrined in Article 13 of CRC. Article 13 of the CRC gives the
ability to the child to “seek™ “receive’” and “impart” information of all kinds at national and also
at international levels.”” According to Thorgeirsdottir, Article 13 of the CRC reinforces child
participation in social, political matters and all relevant situations in society, which affects his
person.*”® However it is relevant to recall that Section 28 of the Constitution of South Africa

enshrines a general protection of the basic human rights of the child in South Africa.*”

Beside the Constitutional framework on the protection of the rights of the child, the South
African parliament has also adopted the Children Act 38 of 2005.*° Section 11(1)(c) of the

3% Matsebula S, Schneider M & Watermeyer B ‘Integrating Disability within Government: The Office on the Status
of Disabled Persons’ in Watermeyer B, Swartz L, Lorenzo T, Schneider M & Priestley M (ed) Disability and Social
Challenge: a South African agenda (2006) 76.

3% Howell C, Chalken S & Albert T © A History of the Disability Movement in South Africa’ in Watermeyer B,
Swartz L, Lorenzo T, Schneider M & Priestley M (ed) Disability and Social Challenge: a South African agenda
(2006) 68.

3% Buck T International Child Law (2010) 89.

37 Detrick S 4 Commentary on the United Nations Convention on the Rights of the Child (1999)231.

3% Thorgeirsdottir H A Commentary on the United Nations Convention on the Rights of the Child: Article 13 the
Right to Freedom of Expression (2006) 29.

% UNICEF: The State of the World’s Children Special Edition Celebrating 20 years on the Convention on the
Rights of the Child (November 2009) 14.

%0 UNICEF: The State of the World’s Children Special Edition Celebrating 20 years on the Convention on the
Rights of the Child (November 2009) 14. South Africa has also adopted others legislation relating to the protection
of the child. See Films and Publications Act, the Basic Conditions of Employment Act, the Domestic Violence Act,
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Children Act 38 of 2005 lays down protection for the disabled child and states that: “In any
matter concerning a child with a disability due consideration must be given to providing the child
with conditions that ensure dignity, promote self-reliance and facilitate active participation in the
community.” Similarly the Act encourages South Africa to provide information in an appropriate
format for the needs of disabled child.*”! In others words the disabled child, as the non-disabled,
ought to enjoy the full socio-economic and civil rights in society to break down disability-based
discrimination in South Africa.*”> Thus, this shall also allow the visually disabled and hearing
impaired children to benefit from the same access to information. It is argued that, for such
legislation to reinforce the rights of the disabled child, its effectiveness, as mentioned by

UNICETF, requires more efforts.

Regarding to the access to information for visually disabled and hearing impaired children,
equal access requires taking into consideration the special needs of the disabled child.*” In others
words, according to Jones, a visually disabled child will require a braille, while a hearing
impaired person will require the sign language for equal access to information.*** According to
the author, it is submitted that the equal access to information for a disabled child must be

synonymous with equal needs and accessible format.

However the African Child Policy Forum (ACPF) notes that the disabled South African child is
still facing huge discrimination in society.*”® According to the ACPF these results, emanate from

an inadequate framework of the government.*® Furthermore the ACPF highlights that the

the Child Justice Act and the Sexual Offences Act. Films and Publications Amendment Act No 3 of 2009, the
Child Justice Act No 75 of 2008.

01 Section 13(2) of the Children Act 38 of 2005.

2 Guidelines for Early Childhood Development Services: Every Child Has the Right to the Best Possible Start in
Life Available at : http.//www.unicef.org/southafiica/SAF_resources_guideeced.pdf (accessed on 10 November
2011).

% Jones H ‘Disabled Children's Rights and the UN Convention on the Rights of the Child’(2000) 20 Disability
Studies Quarterly:1-12.

% Jones H ‘Disabled Children's Rights and the UN Convention on the Rights of the Child’ (2000) 20 Disability
Studies Quarterly:1-12.

%5 ACPF (2011) Children with disabilities in South Afiica: The hidden reality Addis Ababa: The African Child
Policy Forum 35.

%8 ACPF (2011) Children with disabilities in South Afiica: The hidden reality Addis Ababa: The African Child
Policy Forum 35.
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disabled child in South Africa suffers a lack of access to information regarding health care and

general information in society.*”

It is argued that the inaccessibility of information to a disabled child constitutes a violation of
human rights and therefore exposes such a child to certain pandemics such as HIV/AIDS. As
enshrined in Article 3 of the CRC, the best interest of the child shall be the primary
consideration. In Western Cape Forum for Intellectual Disability v Government of The Republic
of South Africa relating to the lack of access to government education to children with severe

intellectual disabilities, the Western Cape High Court acknowledged that:

“the respondents have failed to take reasonable measures to make provision for the educational needs of severely

and profoundly intellectually disabled children in the Western Cape, in breach of the rights of those children to: 1.1

a basic education 1.2 protection from neglect or degradation 1.3 equality 1.4 human dignity” **®

It is also relevant to highlight that the access to education represents an important channel for
access to information and knowledge for the child, to contribute to ensuring his development in
society.*” Abramson considered discrimination against a child based on impairment as a child
rights violation.*?’ In order to break down and guarantee equal access to information for a
disabled child, the CRC Committee adopted the General Comment 9 relating to the protection of
the disabled child.

The CRC Committee encourages States to disclose information to visually disabled and hearing

t.*"" Moreover it is argued that although the General

impaired child in an accessible forma
Comment 9 of the CRC does not legally bind States as does the CRC, it merely sets up an equal

access opportunity to information for visually disabled and hearing impaired children.

7 ACPF (2011) Children with disabilities in South Afiica: The hidden reality Addis Ababa: The Aftrican Child
Policy Forum 38.

‘8 Western Cape Forum for Intellectual Disability v Government of The Republic of South Afiica 2011 JDR 0375
(WCC) at para 52.

9 Boezaart T Child law in South Africa (2009) 456

0 Abramson B 4 Commentary on the United Nations Convention on the Rights of the Child Article 2: the right of
non-discrimination Vol 2(2008) 24.

1 UN.Doc/CRC General Comment No. 9.The rights of children with disabilities CRC/C/GC/9 (27 February 2007)
at para 37.
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Furthermore, Article 17 of the CRC also enshrines the rights of access to media to the child. This
means, according to the CRC Committee that the disabled child shall enjoy equal access to

media in the same way as the non-disabled child.*'?

It is relevant to remember that South Africa is party to the Optional Protocol to the Convention
on the Rights of the Child on the sale of children, child prostitution and child pornography. " It
is argued that access to media and ICT must not expose the child to pornography through
harmful information. Consequently, the Protocol on Child Pornography enjoins States to take
adequate legislative measures or cooperative efforts to protect the child, disabled or non-

414

disabled, from pornography.

The CRC and its General Comment 9 ensure the right of access to information, media and ICT
for a disabled child. Although South Africa is party to that treaty, the right of access to
information for visually disabled and hearing impaired children still faces obstacles for its
implementation. The following part of this analysis examines South Africa compliance with

regard to access to information for disabled women on the light of the CEDAW.

4.4.4 TImplication of South Africa ratification of the CEDAW

The South African government has ratified the Convention on Elimination of all forms of
Discrimination against Women (CEDAW) on 15 December 1995.*"° However, it must be
mentioned that the right of access to information as enshrined by the CEDAW relates to access
to information relating to women’s reproductive health.*'¢ In other words, this right of access to

information shall also benefit visually disabled and hearing impaired women in South Africa.

It is also relevant to acknowledge that Section 9 of the Constitution of South Africa outlaws

unfair discrimination based on gender.*” It is submitted that Section 9 of the Constitution of

2 UN.Doc/CRC General Comment No. 9.The rights of children with disabilities CRC/C/GC/9 (27 February 2007)
at para 37.See also UN.Doc/CRCGeneral Comment No. 7 Implementing child rights in early childhood
CRC/C/GC/7/Rev.1 (20 September 2006) at para 35.

3 Boezaart T Child law in South Africa (2009) 330.

14 Article 10(1) of the CRC Optional Protocol on the sale of children, child prostitution and child pornography.

*° Dugard J International Law: A South African Perspective 3ed (2005) 324.

418 Article 10(h) of the CEDAW.

7 Jagwanth S & Murray C * “No Nation Can Be Free When One Half of It Is Enslaved” Constitutional Equality for
Women in South Africa’ in Baines B & Rubio-Marin R (ed) The gender of constitutional jurisprudence (2005) 233.
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South Africa must reflect CEDAW obligations. The CEDAW guarantees the right to
reproductive health to women, and encourages States to take adequate measures and legislation
for reinforcing this right among others.*”* This means under Article 10(h) of the CEDAW, the
CEDAW Committee recognizes access to education and information for women in relation to

family planning and reproductive health.*"

This includes also her right to decide freely about her reproductive health in the same way as
non-disabled women, without discrimination.*”® The author argues that the promotion of
education and information relating to reproductive health and family planning to disabled women

by the CRPD constitutes an important step for protection of the rights of disabled women.

The South African government has adopted national policies targeting to guarantee access to
reproductive health care to disabled women in society. In order to guarantee equal rights to
disabled women, among others access to reproductive health, the South African government has

also established the Ministry for Women, Children and People with Disabilities (MWCPD).**!

However, beside this national framework targeting to ensure equal rights of disabled women,
the CEDAW Committee denounce a lack of implementation of the CEDAW protection for
disabled women in South Africa.** It is discussed that such weaknesses could affect access to
reproductive health to visually disabled and hearing impaired women. The difficulties facing the
implementation of the CEDAW are justified by the lack of awareness of the disabled women and

even South African women in general about the existence of their rights under the CEDAW.**

8 Gupta 1 S Human Rights of Minority and Women's vol 4 (2005) 209. See also Article 6 of the CRPD, relating to
the rights of disabled woman.

9 Gupta I S Human Rights of Minority and Women's vol 4 (2005) 209.

420 7zampas C & Lamackova A Ethical and legal issues in reproductive health: Forced and coerced sterilization of
women in Europe (2011) 114 International Journal of Gynecology & Obstetrics: 163-166.

1 UN.Doc/Committee on the Elimination of Discrimination against Women/Concluding observations of the
Committee on the Elimination of Discrimination against Women South Africa CEDAW/C/ZAF/CO/4 (4 February

2011) at para 18.

*22UN.Doc/Committee on the Elimination of Discrimination against Women/Concluding observations of the

Committee on the Elimination of Discrimination against Women South Africa CEDAW/C/ZAF/CO/4 (4 February
2011) at para 18. See also the South African Shadow Report on the Implementation of the Convention on
Elimination of All Forms of Discrimination Against Women Submitted to the CEDAW Committee‘s 48th Session,
17 January - 4 February 2011 15.

*3UN.Doc/Committee on the Elimination of Discrimination against Women/Concluding observations of the
Committee on the Elimination of Discrimination against Women South Africa CEDAW/C/ZAF/CO/4 (4 February
2011) at para 12.
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Furthermore, the South African Shadow report on the Implementation of the CEDAW also
reveals a lack of accountability on the part of the South African government. This is shown by
inadequate mechanisms able to hold the State accountable with compliance of the CEDAW at
provincial, local and traditional level.*** By interpretation, it is argued that the South African

legislation on the promotion of equality of disabled women remains without practical effect.

Although party to these treaties, South Africa still faces difficulties in implementation at
domestic level. The analysis of equal access of ICT resulting from the ratification of IHRL

treaties and the CRPD obligations will be explored in the section below.

4.5 Towards an equal right of access to ICT and media for visually disabled and hearing
impaired persons in South Africa

As mentioned above, the ICASA regulates media and telecommunication in South Africa. The
rights of access to ICT and media for disabled persons are enshrined in Article 9 and 21 of the
CRPD.** In regard to the provisions of the CRPD, visually disabled and hearing impaired
persons must have the equal right of access to media and ICT through the internet.**® In Maguire
v Sydney Organizing Committee for the Olympic Games (SOCOG), the complainant (a visually
disabled person) sued the SOCOG for the inaccessibility of the Olympic Games website.*” In
this matter, the Human Rights & Equal Opportunity Commission (HREOC) emphasizes that the
inaccessibility of the SOCOG website to a visually disabled person constitutes an act of
discrimination.*”® In other words on the light of HREOC, a visually disabled person must benefit

from equal access to ICT through adequate assistive technology.*?

Similarly, Article 2 of the CRPD requires that universal design and access ‘“shall not exclude
assistive devices for particular groups of persons with disabilities where this is needed.” This

means according to Dobransky and Hargittai that computer use for a visually disabled person

2% South African Shadow Report on the Implementation of the Convention on Elimination of All Forms of
Discrimination Against Women Submitted to the CEDAW Committee‘s 48th Session, 17 January - 4 February 2011
19.

% Dimopoulos A Issues in Human Rights Protection of Intellectually Disabled Persons (2010) 71.

%26 Stephanidis C Universal Access in Human-Computer Interaction: Design for All and Inclusion (2011) 481.
7 Maguire v SOCOG [2000] FCA 1112 (3 August 2000).

8 Maguire v SOCOG [2000] FCA 1112 (3 August 2000).

9 Sloan M “Web Accessibility and the DDA’

Available at: http.//www2.warwick.ac.uk/fac/soc/law/elj/jilt/2001_2/sloan/ (accessed on 10 November 2011).
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must be designed with a “screen reading programs” or be equipped of “refreshable braille
displays.”®° Tt is argued that Article 2 of CRPD aims to guarantee an appropriate access to a
visually disabled and hearing impaired person. Regarding to equal access to ICT and media for
visually disabled and hearing persons, the UN Special Rapporteur on Freedom of Expression,

states that:

“without Internet access, which facilitates economic development and the enjoyment of a range

of human rights, marginalized groups and developing States remain trapped in a disadvantaged

situation, thereby perpetuating inequality both within and between States.”*!

It is argued that equal access to ICT through internet for a visually disabled and hearing person
could allow them to achieve their equal human rights in society. This means States parties shall
ensure equal access to ICT in accessible format for visually disabled and hearing impaired
persons.** As explained earlier in the previous chapter, the National Accessibility Portal (NAP)
aims to take into consideration access to ICT and media for disabled persons in South Africa.***

This means the NAP targets also equal accessibility to visually disabled and hearing impaired
persons. In order to eliminate barriers targeting marginalization against disabled persons, the
NAP works in collaboration with the OSDP and with DPO such as DEAFSA and South African

9 Dobransky K & Hargittai E ‘The Disability Divide in Internet Access and Use’ (2006) 9 JIC S 313-334.

1 UN.Doc/GA Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion
and expression, Frank La Rue A/HRC/17/27 (16 May 2011) at para 62.

32 G3ict report 16. See also ICASA report on the National Summit for persons with disabilities: Nothing about us
without us (15-16 March 2011) 29- 31. See also ‘Information Prospectus Disabled Peoples’ International 8™ World
Assembly: Durban international convention Centre South Africa (10- 13 October 2011)’ Available at:
http://www.dpi201 I.co.za/sites/default/files/DPI1%20Prospectus%20final.pdf (accessed on 21 October 2011). See
also UN.Doc/ESC. Monitoring of the implementation of the Standard Rules on the Equalization of Opportunities for
Persons with Disabilities E/CN.5/2007/4 (16 November 2006) at para 78.See also ITU Regional Workshop
Report on ICT Accessibility for Persons with Disabilities for the Africa Region. Meeting Information and
Communications Technology Access and Service Needs for Persons with Disabilities: Major Issues for development
and Implementation of Successful Policies and Strategies Lusaka-Zambia (15 -16 July 2008) 5.

3 Macagnano E V ‘National Accessibility Portal for South Africa: Innovative Application of ICT for Disability

in Developing World’ in Pruski A & Knops H (ed) Assistive Technology: From Virtuality to Reality (2005) 175.See
also Coetzee L & Barnard E ‘Pattern Recognition in Service of Peoples with Disabilities’ Available at:
http://www.meraka.org.za/pubs/coetzeel04disabilities.pdf (accessed on 3 August 2011). It is also important to
remember that equal access to ICT for a visually disabled and hearing impaired allows them to access State
information through e-Government. In that regard the Batho Pele Principle was adopted in 1997 in order to improve
the South African government services and to ensure equal access to all citizens. This also targets e-Government
accessibility for disabled persons. See Kaisara G & Pather S ‘The e-Government evaluation challenge: A South
African Batho Pele-aligned service quality approach’ (2011) 28 Government Information Quarterly 211-221.

The AU also encourages members States to guarantee equal access to government services and ICT for disabled
persons. See ‘Paragraphs 3 & 13 of the African Platform on Access to Information of the 19 September 2011’
Available at: http.//michellehsolomon.files.wordpress.com/2011/09/apai-declaration-english.pdf (accessed on 22
October 2011).
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National Council for Blind (SANCB).** According to the author, it is suggested that, the NAP
accessibility of ICT for visually disabled and hearing impaired persons must also take into

consideration the designing of a website for equal access.

However, beside that the requirements of Articles 2 and 9 of the CRPD for accessibility to media
and ICT, visually disabled and hearing impaired persons are still facing barriers in enjoying
equal access to ICT in South Africa.”® The CRPD sets up adequate protection promoting access
to ICT and media for visually disabled and hearing impaired persons; however accessibility at
the country level is still discriminatory against disabled persons. The following section analyzes
monitoring mechanisms of the CRPD for access to information for visually disabled and hearing

impaired persons in South Africa.

4.6 Towards a perspective of implementation of the CRPD by South Africa

4.6.1 National implementation of the CRPD

The ratification of the CRPD and its Optional Protocol by South Africa generates an active
obligation to comply with the provisions of the treaty as recommended by Article 4(1) of the
CRPD.*® This goal can be achieved in South Africa through the implementation and the
monitoring mechanisms of the CRPD at domestic level.*” In the same vein Section 231(4) of the
Constitution of South Africa establishes that an international treaty became part of domestic law
in South Africa once it is endorsed by the National Assembly. Similarly in Grootboom case,
although relating to State’s obligation regarding housing for citizens, the Constitutional Court

held that:

3 Macagnano E V ‘National Accessibility Portal for South Africa: Innovative Application of ICT for Disability in
Developing World’ in Pruski A & Knops H (ed) Assistive Technology: From Virtuality to Reality (2005) 175.

35 <South Africa's portal for the disabled’ Available at: http://www.southafrica.info/about/science/nap.htm (accessed
on 13 November 2011).

**Article 4 (1) of the CRPD poses general obligations of the Convention and encourages States parties to take
adequate legislation and frameworks to guarantee full enjoyment of socio-economic, cultural and political rights to
disabled person as protected by the CRPD. See Skogly S I ‘Extraterritoriality: Universal Human Rights without
Universal Obligations?’ in Joseph S L & McBeth A (ed) Research handbook on international human rights law
(2010) 81. See also Binder C ‘The Pacta Sunt Servanda Rule in the Vienna Convention on the Law of Treaties : A
Pillar on its Safeguards’ in Buffard I, Crawford J, Pellet A & Wittich S (ed) International Law between
Universalism and Fragmentation: Festschrift in Honour of Gerhard Hafner ( 2009) 319.

7 Handicap International. Schulze M (July 2010) A4 Handbook on the Human Rights of Persons with Disabilities.
Understanding the UN Convention on the Rights of Persons with Disabilities 175.
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“The State is required to take reasonable legislative and other measures. Legislative measures by themselves are not
likely to constitute constitutional compliance. Mere legislation is not enough. The State is obliged to act to achieve
the intended result, and the legislative measures will invariably have to be supported by appropriate, well-directed

policies and programs implemented by the Executive....An otherwise reasonable program that is not implemented

reasonably will not constitute compliance with the State’s obligations”**®

In order to implement the CRPD at domestic level, Article 33 of the CRPD encourages State to
adopt a focal point[s] at governmental level.* Furthermore, this focal point must be
accompanied by monitoring mechanisms for the implementation of the CRPD.*° It is argued that
adoption of an appropriate focal point must aim to facilitate equal rights of access to information
for visually disabled and hearing impaired person by South Africa. The analysis of the South
African focal point for the national implementation of the CRPD will be discussed in the next

section.

4.6.2 Focal point and coordination mechanisms for implementation

The focal point must take into consideration legislative, executive and administrative
mechanisms undertaken by the State for the protection of human rights enshrined by the
CRPD.*!" In South Africa, the focal point for the implementation of the CRPD at domestic level
is the Ministry of Women, Children and Persons with Disabilities (MWCPD).*** However it is
necessary to remember that the MWCPD replaces the Office on the Status of Disabled Persons
(OSDP).** The author argues that measures and strategies undertaken by the MWCPD must aim

to strengthen the rights of disabled persons in society.

38 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) at para 42.

9 Flynn E From Rhetoric to Action: Implementing the UN Convention on the Rights of Person with Disabilities
(2011) 26.

#9<Convention on the Rights of Persons with Disabilities: Advocacy Toolkit> Available at:
http://www.mineaction.org/downloads/1/CPRDtoolkitEng2.pdf (accessed on 25 October 2011).

1 Kallehauge H ‘General Themes Relevant to the Implementation of the UN Disability Convention into Domestic
Law: Who is Responsible for the Implementation and How should it be Performed?’ in Arnardottir O M & Quinn G
(ed) The United Nations Convention on the Rights of Persons with Disability: European and Scandinavian
Perspectives (2009) 212.

#2<Department: Women, Children and Persons with Disabilities’ Available

at: http.//’www.wepd.gov.za/disabilities/ (accessed on 25 October 2011).

*3<Second Interactive Debate on the structure and role of national mechanisms for the implementation and
monitoring of the Convention on the Rights of Persons with Disabilities: Human Rights Council discussed the
human rights of persons with disabilities on 5 March 2010’

Available at: http://www.ohchr.org/EN/Issues/Disabilitv/Pages/SecondDebate.aspx (accessed on 25 October 2011).
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The MWCPD promotes equality and non-discrimination against disabled persons in South
Africa.*** Additionally, the MWCPD seeks to ensure South Africa respects its international
obligations as enshrined in the CRPD.** In order to achieve the full enjoyment of the right of
access to information, for visually disabled and hearing impaired person in South Africa, the

MWCPD must promote and regulate national strategy.

The focal point for the implementation of the rights of access to information for visually disabled
and hearing impaired persons represents the point of departure for domestic implementation. The
next step is to examine the national strategy to implement the CRPD through access to

information for visually disabled and hearing impaired person in South Africa.

4.6.3 National Strategy to Implement the CRPD

The National Strategy to Implement (NSI) the CRPD in South Africa was adopted in 2007 under
the National Disability Policy (NDP).* It is relevant to acknowledge that, for equal access to
information for visually disabled and hearing impaired person, the MCWPD must coordinate a
framework with the NDP and others ministries.*’ The NDP promotes human rights for disabled
person in South Africa in the light of the CRPD and it’s Optional Protocol.*** To achieve this,
the NDP aims to implement the CRPD and it Optional Protocol at national, governmental and

local level in South Africa.**’

The NDP recognizes the right of access to information as a fundamental right for visually

disabled and hearing impaired persons.”® The NDP encourages DEAFSA and the government to

% “Department: Women, Children and Persons with Disabilities’ Available

at: http://www.wepd.gov.za/disabilities/ (accessed on 25 October 2011).

#3<Department: Women, Children and Persons with Disabilities: FAQs’ Available

at: http://www.wepd.gov.za/disabilities/fags 1/ (accessed on 25 October 2011).

“& Flynn E From Rhetoric to Action: Implementing the UN Convention on the Rights of Person with Disabilities
(2011) 107.

*7“Ministry of Women, Children and Persons with Disabilities Republic of South Africa: Parliamentary Media
Briefing by the Minister for Women, Children and Persons with Disabilities Ms Lulu Xingwana’ Available at:
http://www.wepd.gov.za/resource/entry/minister_xingwana_outlines_the_mandate and_priorities_for_the departm
ent/ (accessed on 27 October 2011).

“% Flynn E From Rhetoric to Action: Implementing the UN Convention on the Rights of Person with Disabilities
(2011) 107.

*SChapter 1 Paragraph 1.5 of the NDP of 2007.

% Chapter 4 Paragraph 4.1.1 of the NDP of 2007.
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reinforce the use of SASL at the level of public and private services.*' This should be facilitated
with the SASL interpreters at public service level.** It is argued that such measures required a
concrete and strict implementation to achieve equal access to information for visually disabled

and hearing impaired persons.

In order to respect the principle of non-discrimination as promoted by the Preamble of the
CRPD, Lulu Xingwana, the minister of MWCPD, also targets the implementation of the SASL
and captioning for the needs of hearing impaired persons located in rural areas.*> The MWCPD
works in collaboration with others ministries or State departments to reinforce the policy of the
NDP. For the instance the South African Department of Public Works (DPW) undertakes to
make available accessible information to disabled persons in compliance with the CRPD.** In
that regard the DPW seeks to guarantee accessible information to visually disabled and hearing
impaired persons in adequate format.*” It is argued that this important step taken by the DPW
must aim, for example, to facilitate equal access to an elevator for a visually disabled person
through the use of braille for elevator controls. Additionally the MWCPD meet with ICASA with
a view to amending the ECA legislation in favor of the needs of disabled person for equal access

to media.**

It is relevant to mention that the Constitution of South Africa, legislation and policies such as the
PAIA, the PEPUDA, the INDS and the NAP also target equal access to information for disabled

person, as discussed.”” However, the lack of effective coherence between ministries, NDP and

1 Chapter 4 Paragraph 4.1.1 of the NDP of 2007.

2 Heap M & Morgans H ‘Language Policy and SASL: Interpreters in the Public Service’ in Watermeyer B, Swartz

L, Lorenzo T, Schneider M & Priestley M (ed) Disability and Social Challenge: a South African agenda (2006) 136.

3 <General Assembly HR/5068: When We Respect the Inherent Dignity of Persons with Disabilities, We Enrich

Our Human Family, Says Deputy Secretary General, as Headquarters Meeting Opens’ Available at:

http://www.un.org/News/Press/docs/2011/hr5068.doc.htm (accessed on 27 October 2011).

% ‘Department of Public Works Republic of South Africa: Disability Policy Guidelines: Our Commitment Towards

a Society for all, Will Become a Reality’ Available at:
http://www.publicworks.gov.za/PDFs/documents/WhitePapers/Disability_Policv_Guideline.pdf (accessed on 28

October 2011).

3 “Department of Public Works Republic of South Africa: Disability Policy Guidelines: Our Commitment Towards

a Society for all, Will Become a Reality’ Available at:
http://www.publicworks.gov.za/PDFs/documents/WhitePapers/Disability_Policy_Guideline.pdf (accessed on 28

October 2011).

% JCASA ‘Report on the National Summit on Persons with Disabilities’ (15 March 2011) 6.

7 ACPF (2011) Children with disabilities in South Africa: The hidden reality Addis Ababa: The African Child

Policy Forum 18-19.
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the CRPD generates inaccessibility of information for visually disabled and hearing impaired

persons in South Africa.*®

Moreover, the South African government has not yet adopted
adequate mechanisms to inform visually disabled and hearing impaired person about their

protection and the existence of the CRPD.**

It is argued that the lack of information about the CRPD creates a barrier to the exercise of the
right to “know.” The South African NSI, although subject to certain obstacles for its
implementation, strengthens access to information to visually disabled and hearing impaired
person as enshrined by the CRPD. The exploration of monitoring mechanisms of the CRPD for

equal access to information will be discussed in the following paragraph.
4.6.4 Monitoring of the CRPD

4.6.5 Framework, including independent mechanisms, involvement of the DPO

According to Schulze, Article 33(2) of the CRPD requires the involvement of national
independent mechanisms for monitoring the CRPD at domestic level.*® This means that
monitoring mechanisms of the CRPD, for equal access to information of visually disabled and
hearing impaired persons in South Africa, must take into consideration the Paris Principles.*®' It
is argued that the respect of Paris Principles must aim to promote equal access to information for

all without State interference.

8 ACPF (2011) Children with disabilities in South Afiica: The hidden reality Addis Ababa: The African Child
Policy Forum 38.

% UN.Doc/Committee on the Elimination of Discrimination against Women/Concluding Observations of the
Committee on the Elimination of Discrimination against Women South Africa CEDAW/C/ZAF/CO/4 (4 February
2011) at para 12.

*% Handicap International. Schulze M (July 2010). 4 Handbook on the Human Rights of Persons with Disabilities.
Understanding the UN Convention on the Rights of Persons with Disabilities 176.

! Murray R, Steinerte E, Evans M & Hallo de Wolf A The Optional Protocol to the UN Convention Against
Torture (2011) 158. The Paris Principles represent international human rights principles which encourage every
States to have a NHRI responsible to monitor and implement human rights at domestic level. See Handicap
International. Schulze M (July 2010) 4 Handbook on the Human Rights of Persons with Disabilities. Understanding
the UN Convention on the Rights of Persons with Disabilities 176. See also UN.Doc/GA.National institutions for the
promotion and protection of human rights Report of the Secretary-General A/HRC/16/76 (7 February 2011) at para
97.
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Lord and Stein highlight that National Human Rights Institutions (NHRI) play an important role
for the implementation of monitoring mechanisms of the CRPD at domestic level.*** This can be
justified by the crucial role played by these NHRI for the adoption of new legislation at
parliamentary level.*® As mentioned by the Special Rapporteur on Disability of the Commission
on Social Development, Shuaib Chalklen, the South African Human Rights Commission

(SAHRC) is the organ in charge of monitoring the CRPD.***

As already mentioned in the previous chapter, the SAHRC protect human rights violations
against disabled persons, and in that regard the SAHRC can formulate recommendations to
government and to parliament.*” In order to monitor the equal access to information for visually
disabled and hearing impaired persons under the provisions of Article 33 of the CRPD, the
SAHRC has established Commissioner on Disability.**

The Commissioner on Disability of the SAHRC aims to develop strategy and guidance with a
view to ensuring State compliance with the protection and equal rights of disabled persons.*®” It
is submitted that the Commissioner on Disability must target the basics needs of the visually

disabled and hearing impaired persons in order to respect the principle of non-discrimination.

*? Lord J E & Stein M A ‘The Domestic Incorporation of Human Rights Law and the United Nations Convention
on the Rights of Persons with Disabilities’ (2008) 83 WLR 449- 479. See also Alizadeh H ‘A Proposal for How to
Realize Human Rights at the National and Regional Level: A Three-pillar Strategy’ (2011) 33 HRQ 826-855. 1t is
crucial to remind that international monitoring of the CRPD is assumed by the CRPD Committee. The Committee
task is enshrined in Article 39 of the CRPD and Article 1(1) of the Optional Protocol of the CRPD. This task
consists of monitoring report of States parties to the CRPD, with a view to ensure their compliance with the CRPD
obligations. Moreover, the Committee also recognizes the ability to receive individual and collective complaints
alleging violation of human rights as consecrated by the CRPD. See Lord J E & Stein M A ‘Monitoring the
Convention on the Rights of Persons with Disabilities: Innovations, Lost Opportunities, and Future Potential’ (2010)
32 HRQ 689-728. In order to reinforce the respect of the CRPD, the Committee on the CRPD can also formulate
recommendations to States parties to the CRPD. See Perlin M L International Human Rights and Mental Disability
Law: When the Silenced Are Heard (2011) 151.

%3 Lord J E & Stein M A ‘The Domestic Incorporation of Human Rights Law and the United Nations Convention
on the Rights of Persons with Disabilities’ (2008) 83 WLR 449- 479.

*%<Second Interactive Debate on the structure and role of national mechanisms for the implementation and
monitoring of the Convention on the Rights of Persons with Disabilities: Human Rights Council discussed the
human rights of persons with disabilities on 5 March 2010’

Available at: http.//www.ohchr.org/EN/Issues/Disability/Pages/SecondDebate.aspx (accessed on 25 October 2011).
> Lansdowne G See Me, Hear Me: Guide to Using UN Convention on the Rights of Persons with Disabilities to
Promote the Rights of the Children (2009) 47.

¢ SAHRC Annual Report 2011 13.

%7 Lansdowne G See Me, Hear Me: Guide to Using UN Convention on the Rights of Persons with Disabilities to
Promote the Rights of the Children (2009) 47.
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Furthermore, the SAHRC also assists visually disabled and hearing impaired persons to access
information as promoted by the PAIA.** However, the lack of physical and material resources at
the public body level does not facilitate government compliance with the PAIA, and therefore
equal access to information.*® It is discussed that State non-compliance with the PAIA
obligation, handicaps equal access to information for visually disabled and hearing impaired

persons.

Additionally, the involvement of the DPO plays a crucial role in the implementation of
monitoring mechanisms of the CRPD at domestic level.*”” In South Africa, SADA represents the
main DPO of the civil society responsible for the monitoring mechanisms of the CRPD.*”" In that
regard the SADA works in exchange with the South African government. This collaboration
between both entities seeks to expose challenges faced by visually disabled and hearing impaired
person for access to information.*”? It is suggested that monitoring measures without follow-up
are ineffective. However, the South African government has not yet complied with its
obligations regarding the implementation of the CRPD. This is justifiable in view of the fact that
South Africa has not yet submitted a report to the CRPD Committee since it ratification in
2007.*” It is important to remember that the first report was supposed to be submitted two years

after the ratification of the CRPD and its Optional Protocol.*™

8% Currie I & Klaaren J The Promotion of Access to Information Act Commentary (2002) 222.

9 Peekhaus W ‘Biowatch South Africa and the challenges in enforcing its constitutional right to access to
information.” (2011) 28GIQ 542-552.

7% Kallehauge H ‘General Themes Relevant to the Implementation of the UN Disability Convention into Domestic
Law: Who is Responsible for the Implementation and How Should it be Performed?’ in Arnardottir O M & Quinn G
(ed) The United Nations Convention on the Rights of Persons with Disability: European and Scandinavian
Perspectives (2009) 201.

' ACPF (2011) Children with disabilities in South Africa: The hidden reality Addis Ababa: The African Child
Policy Forum 31.

“2ACPF (2011) Children with disabilities in South Africa: The hidden reality Addis Ababa: The African Child
Policy Forum 31.

3<outh Africa: State of State Reporting under International Human Rights Law Research Paper Presented at the
Seminar on Promoting Constitutional Rights through International Human Rights Law: The State of South Africa’
State Reporting Held in Cape Town on 22 September 2010 Available
at:http.//www.communitylawcentre.org.za/clc-projects/childrens-rights/research-reports/Research%20paper%20on

%20the%20state%200f%20South%20Africa%20state%20reporting%20under%20IHRL
%2023%2009%202010.PDF (accessed on 29 October 2011).

#7*UN.Doc/ Convention on the Rights of Persons with Disabilities. Summary record of the second part (public) of
the 9th meeting Held at the Palais des Nations, Geneva.CRPD/C/3/SR.9/Add.1 at para 1.
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Likewise, as noted by Flynn, the South African government often fails to consult with SADA
concerning decisions involving disabled persons.”” For the instance it is demonstrated that in
South African universities, SASL is not identified as “a school subject.”*® Tt is argued that such
non-compliance with Articles 33 and 35 of the CRPD does not really reflect the respect for South
Africa obligations under the CRPD. Consequently, this violates at the same time disabled

persons’ slogan “Nothing about us without us.”

Moreover, it must be highlighted that the collection of statistic and data on disability are also
recommended by the CRPD as an important point for an adequate implementation of the
CRPD.”” Dube mentions that data and statistic on disability in South Africa “are neither
comprehensive nor accurate.”® The author argued that unclear statistics might wrongly
influence implementation and monitoring measures or policies undertaken by the government.
The South African government has put into place some measures and mechanisms targeting at
implementing and monitoring the CRPD to ensure equal access to information, media and ICT.
However, although measures have been officially taken, their full implementation still requires
concrete achievement. This leads the next section to conclude this chapter in the paragraph

below.

4.7 Conclusion

The right of access to information for visually disabled and hearing impaired person is protected
by the Constitution, the PAIA and the PEPUDA. Although the mechanisms and IHRL reinforce
this right in South Africa, disabled persons are still discriminated against as regards equal access
to information. This conclusion is justified by State non-compliance with the PAIA and its

international obligations under the CRPD. Efforts have been made to guarantee access to media

> Flynn E From Rhetoric to Action: Implementing the UN Convention on the Rights of Person with Disabilities
(2011) 107.

“®Flynn E From Rhetoric to Action: Implementing the UN Convention on the Rights of Person with Disabilities
(2011) 110.

*7‘Piau-Lynch A S Senior Advocator Disability Promotion and Advocacy Association Port Vila, Vanuatu’
Available at:http://www.unescap.org/sdd/issues/disabilitv/crpd/files/Paper-XI-Vanuatu-20110121.pdf (accessed on
29 October 2011).

“8Dube A K The role and effectiveness of disability legislation in South Africa’ Available at:
http://www.healthlink.org.uk/PDFs/Small-scale-research_SouthAfrica.pdf (accessed on 30 October 2011).
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and ICT for visually disabled and hearing impaired person in South Africa. However more still
needs to be done for an appropriate implementation of the CRPD at domestic level. The next step
of this research consists of conclusions and proposal solutions relating to that issue in the

following chapter.
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Chapter five

Conclusion and Recommendations

5.0 Introduction

This study has explored the right of access to information and the challenges faced by visually
disabled and hearing impaired person in South Africa. This chapter is divided in two different
parts. The first part concludes this research and challenges faced by visually disabled and hearing
impaired persons in exercising their right to access to information, media and ICT in South
Africa. The second and the last part of this research highlight certain perspectives and solutions

to those issues.

5.1 Conclusion

The right of access to information is presented as fundamental human right by Article 19 of the
Universal Declaration of Human Rights (UDHR) and Article 19 of the International Covenant on
Civil and Political Rights (ICCPR). The right of access to information is recognized as a
cornerstone of democratic society and therefore it must benefit all without discrimination.*” This
includes also visually disabled and hearing impaired persons. For Jorgensen, the right of access

to information as enshrined in the UDHR and the ICCPR allows citizen to “receive”, “seek” and

“impart” information.**

The ICCPR encourages States to adopt legislation in order to guarantee access to information to
all. This means, according to Nowak, that the State must implement the right of access to
information without government interference.*®' In this view, the United Nations (UN) Special
Rapporteur on freedom of expression encourages States to ensure access to records held by

public bodies and their departments.*** The adoption of the Convention on the Rights of Persons

% Lor P J & Britz J J ‘Is a knowledge society possible without freedom of access to information?” ( 2007) 33
J15387-397.

0 Jorgensen R K Human Rights in the Global Information Society (2006) 55.

! Nowak M U.N. Covenant on Civil and Political Rights: CCPR Commentary 2 ed (2005) 447.

8 Shrivastava K M The Right to Information: A Global Perspective (2009) 31.
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with Disabilities (CRPD) constituted the first international human rights treaty promoting the

right of access to information for disabled persons.**’

Article 21 of the CRPD guarantees the right of access to information for visually disabled and
hearing impaired persons. With this aim, Article 21 of the CRPD recommends States parties to
make information available to visually disabled and hearing impaired person in accessible
format.*** This means equal access to information must be made through the usage of braille,
sign language and “all other accessible format[s].”** Furthermore, the CRPD aims also to
guarantee equal access to Information and Communications Technology (ICT) to visually

disabled and hearing impaired persons under the provision of Article 9 of the CRPD.

The right of access to information for a disabled woman it not expressly mentioned in the
Convention on Elimination of All form of Discrimination Against Women (CEDAW). However
the CEDAW and the General Comment 18 guarantee the right of access to information to
disabled women relating to reproductive health. Consequently General Comment 9 also
guarantees access to information as important source of emancipation for the disabled child.
Moreover, this research has demonstrated that the right of access to information is also protected

at regional level in the European, Inter-American and African system of human rights.

The right of access to information in South Africa is guaranteed in Section 32 of the
Constitution.”® The Constitution of South Africa recognizes the right of access to information
held by both public and private bodies.*” Section 9 of the Constitution of South Africa prohibits

unfair discrimination based on disability.**® However the Constitution of South Africa does not

* Koch 1 E ‘From Invisibility to Indivisibility: The International Convention on the Rights of Persons with
Disabilities’ in Arnardottir O M & Quinn G (ed) The United Nations Convention on the Rights of Persons with
Disability: European and Scandinavian Perspectives (2009)72.
4 ‘Information Prospectus Disabled Peoples’ International 8" World Assembly: Durban International Convention
Centre South Africa (10- 13 October 2011)’ Available
at: http://’www.dpi201 1.co.za/sites/default/files/DPI%20Prospectus %20final.pdf (accessed on 21 October 2011).
* Dimopoulos A Issues in Human Rights Protection of Intellectually Disabled Persons (2010) 71.
¢ Joubert WA The Law of South Afiica: Constitutional Law, Culture and Cultural Rights 2 ed Vol 5 Part 3 (2004)
160.
%7 Joubert WA The Law of South Afiica: Constitutional Law, Culture and Cultural Rights 2 ed Vol 5 Part 3 (2004)
159.
*8<Situation Analysis of Disability Integration in 18 National Government Departments’ Available at:
http://www.info.gov.za/view/DownloadFileAction?id=70323 (accessed 11 June 2011).

McGregor M ‘Affirmative Action and Non-discrimination: South African Law Evaluated against International
Law’ (2006) 39 CILJ SA 385- 404.
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specifically refer to the right of access to information for visually disabled and hearing impaired

persons.

In order to give life to Section 32 of the Constitution of South Africa in legislative form,
Parliament adopted the Promotion of Access to Information Act 2 of 2000 (PAIA).** The PAIA
allows citizens to access to record held by public and private bodies.*® Moreover, the PAIA
guarantees access to information to disabled person in Section 18(3), Section 29(5) and Section
29(6) of the PAIA. The right of access to information in South Africa strengthens the principles
of democratic society.*! It is relevant to mention that, as with Article 19 of the ICCPR, the right
of access to information can be also limited in South Africa.*”> The PAIA recognizes limitations
to access to certain records held by the Cabinet and its committees.”” To that list it must be
added limitations on records requested for the purpose of criminal or civil suits.*** Furthermore,

records held by the courts and members of the parliament are also exempt from disclosure.*”

Likewise the South African legislation under the PAIA also restricts access to records relating to
commercial information and records relating to the South Africa Revenue Services (SARS).*° It
must be mentioned that the restriction applicable to non-disabled citizens are also applicable to
visually disabled and hearing impaired persons in South Africa. In order to strengthen equal
rights for disabled person in South Africa, the legislator has also adopted the Promotion of
Equality and Prevention of Unfair Discrimination Act (PEPUDA).

The PEPUDA does not directly deal with the right of access to information for visually disabled
and hearing impaired persons in South Africa. However it seeks to eradicate disability based

stereotypes in South Africa.*”” For that reason, the PEPUDA guarantee full enjoyment of the

*Shrivastava K M The Right to Information: A Global Perspective (2009) 23.

0 Burns Y Administrative law under the 1996 constitution (2006) 85.

1 Calland R ‘Illuminating the Politics and the Practice of Access to Information in South Africa’ in Allan K (ed)
Paper Wars: Access to Information in South Africa (2009) 2.

2 Michael J ‘Freedom of Information: Where We Were, Where we are (and Why), Where We Are Going (and
How)’ in Chapman R A & Hunt M (ed) Open Government in a Theoretical and Practical Context (2006) 105.

3 Roberts B ‘Scope of the Promotion of Access to Information Act 2 of 2000: A comparative perspective’ (2006)
25 Politeia Journal 116-130.

9% Section 7(1) (a) and 40 of PAIA of 2000.

% Section 12 of PAIA of 2000.

¢ Devenish G E, Govender K. & Hulme D Administrative Law and Justice in South Africa (2001) 203.

%7 Mubangizi J C The Protection of Human Rights in South Africa: A Legal and Practical Guide (2004) 82.
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rights enshrined in by the Bill of Rights to visually disabled and hearing impaired person.*®

These rights include the right of access to information.

The right of access to information in South Africa is also reinforced by the active contribution of
the Non-Governmental Organizations (NGOs) of civil society.*”” These NGOs are represented in
this thesis by the Open Democratic Advice Centre (ODAC), and the South African History
Archive (SAHA). To that list must also be mentioned the contribution of independent bodies
such as the South African Human Rights Commission (SAHRC).® On the one hand, these
mechanisms facilitate the right of access to information to all, including visually disabled and
hearing impaired persons. On the other hand these mechanisms examine compliance with public

bodies regarding their obligations under the PAIA.>"

ICT and media are becoming valuable channels to reinforce knowledge for visually disabled and
hearing impaired persons, through TV and also the internet. In that regard, the South African
legislation guarantees access to ICT and media to visually disabled and hearing impaired persons

through the Independent Communication Authority of South Africa (ICASA).>*

Moreover, the Electronic Communication Act 36 of 2005 (ECA) also reaffirms equal access to
telecommunication services to disabled persons in South Africa.’”® Besides this
telecommunications legislation, South Africa has also adopted policies targeting access to media

and ICT to visually disabled and hearing impaired persons.

The Integrated National Disability Strategy (INDS) was adopted as a White paper in 1997 by the
South African government with the participation of Disabled Peoples Organization (DPO).>* In
addition to that policy the National Accessibility Portal (NAP) which improves access to ICT for

visually disabled and hearing impaired persons in South Africa must be mentioned.””

% Mubangizi J C The Protection of Human Rights in South Africa: A Legal and Practical Guide (2004) 82.

* Dimba M ‘The Power of Information: Implementing the Rights to Information Laws’ (2009) 30 SACQJ 21- 26.
% Klaaren J ‘A Second Look at the South African Human Rights Commission, Access to Information, and the
Promotion of Socio-economic Rights’ (2005) 27 HRQ 539- 561.

**'Dimba M ‘The Power of Information: Implementing the Rights to Information Laws’(2009) 30 SACQJ 21- 26.
%2 ‘ICASA: Mission & Vision® Available at: http://www.icasa.org.za/AboutUs/MissionVision/tabid/57/Default.aspx
(accessed on 27 July 2011).

> Section 2(h) of Act 36 of 2005.

*% MacLachlan M & Swartz L Disability & International Development: Towards Inclusive Global Health (2009)
21.

*%Macagnano E V ‘National Accessibility Portal for South Africa: Innovative Application of ICT for Disability in
Developing World’ in Pruski A & Knops H (ed) Assistive Technology: From Virtuality to Reality (2005) 175.
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Although McCallum recognizes the right of access to information as an important civil and
political right for disabled persons, its fulfillment still a paradox in South Africa.’®® This can be
justified by the fact that the Constitution of South Africa does not expressly enshrine the right of
access to information for disabled persons. Additionally, public bodies do not comply with the
PAIA relating to the right of access to information for visually disabled and hearing impaired

persons.

This situation results in discrimination against visually disabled and hearing impaired persons as
regards equal access to information in South Africa. Furthermore, the South African Sign
Language (SASL) and the braille use by DEAFSA and SANCB are not implemented by public
bodies to ensure equal access to information.””” Besides the ratification of IHRL and the CRPD,
the South African government has failed to guarantee the equal right of access to information,
media and ICT to visually disabled and hearing impaired persons.”® The adoption of the CRPD
was supposed to ensure equal rights for disabled persons, but the monitoring mechanisms and the
implementation of the CRPD still have a long way to go. This led this research to suggest

recommendations to these issues in the section below.

5.2 Recommendations

5.2.1 Recommendation: At South African Constitutional level

Language represents an important channel for proper access to information in society. South
African society is composed of various groups of race and different populations, which gave rise
to the recognition of 11 official languages.’” In other words, visually disabled and hearing
impaired persons also constitute an important group of South African society. This means they
are supposed also to be able to use their languages everywhere, in the public, and in private

spheres of society. The South African Constitution should therefore recognise SASL as one the

>% “United Nations Office at Geneva. News & Media: Committee on Rights of Persons With Disabilities Hold Day
of General Discussion on Accessibility’ Available at:

http://www.unog.ch/80256 EDDO06BIC2E/%28httpNewsByYear_en
%29/FFA34C28994145B7C12577B5005C34F8?OpenDocument (accessed on 9 October 2011).

7 Reagan T ‘African Sign Language and language-in-education policy in South Afiica’ (2008) 38 SPL 165- 190.

% Stadler J ‘Media and Disability’ in Watermeyer B, Swartz L, Lorenzo T, Schneider M & Priestley M (ed)
Disability and Social Challenge: a South African agenda (2006) 383.

> Barry B Schools and the law: A participant's guide (2006) 47.
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official languages in South Africa.’'® This aims to reinforce equality between disabled and non-

disabled person through an active participation.

5.2.2 Recommendation: At legislative and parliamentary level

The PAIA was adopted with a view to guaranteeing equal access to information to all, including
visually disabled and hearing impaired persons in South Africa. With that aim, the South African
parliament must adapt and reinforce legislation on the right of access to information. This must
target especially an amendment of the PAIA Act 2 of 2000, which can take better consideration
of the needs of disabled requesters for access to information held by both public and privates
bodies. Moreover, such an amendment of the PAIA shall be accompanied by specific legislation
promoting more training to SASL interpreters at the level of public bodies for the needs of
hearing impaired persons.”'' This could be very important due to the fact that an important

majority of deaf people are not able to express themselves in another language.

5.2.3 Recommendation: At access to media and ICT level

Access to the media and ICT represent an important tool for visually disabled and hearing
impaired persons for achieving the Millennium Development Goals.’’? The South African
Government must implement equal access to ICT to visually disabled and hearing impaired
persons. Such initiative requires the South African State to use the provision of Article 32 of
CRPD. Article 32 of the CRPD encourages State Parties to the CRPD to initiate cooperation with
another State or organization. In other words South Africa must review and reinforce its
cooperation with UNESCO, the International Telecommunication Union (ITU), and the World
Intellectual Property Organization (WIPO).’"® This concrete collaboration can establish equal

access to ICT for visually disabled and hearing impaired persons in South Africa.

> T ule D & Wallin L ‘Transmission of Sign Languages in Africa’ in Brentari D Sign Languages (2010) 113.
>"Heap M & Morgans H ‘Language Policy and SASL: Interpreters in the Public Service’ in Watermeyer B, Swartz
L, Lorenzo T, Schneider M & Priestley M (ed) Disability and Social Challenge: a South African agenda (2006) 144.
>12 Consultative Meeting on Mainstreaming Information and Communication Technologies (ICTs) for Persons with
Disabilities to Access Information and Knowledge

Available at: http.//unesdoc.unesco.org/images/0018/001892/189237e.pdf (accessed on 1 November 2011).

>3 Consultative Meeting on Mainstreaming Information and Communication Technologies (ICTs) for Persons with

Disabilities to Access Information and Knowledge
Available at: http.//unesdoc.unesco.org/images/0018/001892/189237e.pdf (accessed on 1 November 2011).
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5.2.4 Recommendation: implementation of the CRPD at domestic level

The ratification of an international treaty generates international and domestic obligations
binding State parties for its implementation at national levels.”"* In other words, South Africa
must observe and respect international obligations for the ratification of the CRPD and its
Optional Protocol. In order to implement the right of access to information for disabled persons,
the government must be mindful of the fact that “equal accessibility” is useful in breaking down
discrimination based stereotypes in South Africa.’’> Moreover, the South African government
must respect and ensure an effective collaboration and consultation with DPO with a view to
developing adequate legislation, policies and measures which respond to the exact needs for
equal access to information. This real and effective collaboration between the government and
the DPO will aim to promote matters of “equal accessibility.” Finally this symbiosis will serve to

strengthen the disabled persons slogan “Nothing about us without us.”

*“Binder C ‘The PactaSuntServanda Rule in the Vienna Convention on the Law of Treaties : A Pillar on its
Safeguards’ in Buffard I, Crawford J, Pellet A &Wittich S (ed) International Law between Universalism and
Fragmentation: Festschrift in Honour of Gerhard Hafner(2009) 319.

*Preamble of the CRPD.
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