L))

Check for
updates

Journal of African Law (2026), 70, 253-269
doi:10.1017/S0021855326101016 SOAS
University of London

RESEARCH ARTICLE

Public Participation in the Law-Making Process in
Uganda and the Enactment of the Uganda Peoples’
Defence Forces (Amendment) Act (2025)

Jamil Ddamulira Mujuzi*

Faculty of Law, University of the Western Cape, Cape Town, South Africa
Email: jdmujuzi@uwc.ac.za

(Accepted 12 February 2026)

Abstract

The Constitution of Uganda does not expressly provide for citizens’ right to participate in law-making
processes. However, it can be inferred from the National Objectives and Directive Principles of State Policy
and Article 38(1) of the Constitution. The drafting history of Article 38 shows that Ugandans are expected
to participate in all affairs of government. In Male Mabirizi and Others v Attorney-General and Others,
Supreme Court judges invoked foreign case law to interpret Article 38 as requiring meaningful public
participation in the law-making process; however, in Hon. Fox Odoi and Others v Attorney-General and
Others, it was held that those criteria were not applicable. I argue that the Constitutional Court erred in this,
and that the process followed to pass the Uganda Peoples’ Defence Forces (Amendment) Act (2025) did
not meet the criteria of meaningful participation. It was also contrary to the practice adopted by Parliament
in processing other bills.
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Introduction

Public participation in the law-making process is essential because, as the South African
Constitutional Court has held, it “afford[s] people the opportunity to express their views” on the
laws that will govern them." The Office for Democratic Institutions and Human Rights of the
Organization for Security and Co-operation in Europe deals in its brief with, inter alia, the impor-
tance of a democratic law-making process and elements of it; it states that a “democratic lawmaking
process not only leads to better laws but usually improves the implementation of the adopted laws,
ultimately enhancing public trust in democratic institutions and processes”.* The Constitution of

* LLB (Hons) Makerere, LLM (Pretoria), LLM (Free State), LLD (Western Cape). Professor of Law, Faculty of Law,
University of the Western Cape, Cape Town, South Africa. I am grateful to the National Research Foundation (South
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1 Fuel Retailers Association of Southern Africa v Director-General: Environmental Management, Department of Agriculture,
Conservation and Environment, Mpumalanga Province and Others [2007] (10) BCLR 1059 (CC), para 76. A similar view
has been expressed by the Ugandan High Court in Center for Public Interest Law Limited v Attorney-General [2020]
UGHCCD 202 (25 September 2020) at 21.

2 ODIHR ODIHR Brief: Guiding Principles of Democratic Lawmaking and Better Laws (2023) at 1; available at: <https://
www.osce.org/sites/default/files/f/documents/c/a/552682.pdf> (last accessed 25 January 2026).

© The Author(s), 2026. Published by Cambridge University Press on behalf of SOAS University of London. This is an Open Access article,
distributed under the terms of the Creative Commons Attribution licence (http://creativecommons.org/licenses/by/4.0), which permits
unrestricted re-use, distribution and reproduction, provided the original article is properly cited.

https://doi.org/10.1017/50021855326101016 Published online by Cambridge University Press


https://orcid.org/0000-0003-1370-6718
mailto:jdmujuzi@uwc.ac.za
https://www.osce.org/sites/default/files/f/documents/c/a/552682.pdf
https://www.osce.org/sites/default/files/f/documents/c/a/552682.pdf
http://creativecommons.org/licenses/by/4.0
http://crossmark.crossref.org/dialog?doi=https://doi.org/10.1017/S0021855326101016&domain=pdf
https://doi.org/10.1017/S0021855326101016

254 Jamil Ddamulira Mujuzi

Uganda (1995), though, is silent on the right of citizens to participate in the law-making process,
although it does include provisions which, if interpreted broadly, allow for public participation. For
example, Objective Principle II(i) of the National Objectives and Directive Principles of State Policy
provides that “[t]he State shall be based on democratic principles which empower and encourage
the active participation of all citizens at all levels in their own governance”.’ Likewise, Article 38 of
the Constitution provides that “(1) Every Uganda citizen has the right to participate in the affairs of
government, individually or through his or her representatives in accordance with law. (2) Every
Ugandan has a right to participate in peaceful activities to influence the policies of government
through civic organisations.” The drafting history of Article 38 shows that the drafters expected
Ugandans to meaningfully participate in all the affairs of government, including the law-making pro-
cess. To achieve this objective, they expected the government to ensure, inter alia, that a conducive
environment for such participation was established. There are cases in which the Supreme Court, the
highest court in Uganda, and the Constitutional Court have interpreted Article 38 in the context of
citizen participation in the law-making process. The leading Supreme Court decision on this issue is
Male Mabirizi and Others v Attorney-General and Others.* Since the Constitution does not provide
for the criteria that have to be invoked in assessing the extent to which Parliament has complied with
Article 38, the Supreme Court judges were divided on whether the criteria established by the consti-
tutional courts of South Africa and Kenya were applicable in Uganda.® One judge, Justice Katureebe,
held that those criteria were not applicable to Uganda while three held that those cases were persua-
sive; of these three, two judges held expressly that the criteria were applicable to Uganda. The other
three judges remained neutral on this question. Almost five years after the Supreme Court’s deci-
sion, the Constitutional Court, in Hon. Fox Odoi and Others v Attorney-General and Others, relied on
Justice Katureebe’s decision in Male Mabirizi as the basis for reasoning that the criteria established by
the Kenyan and South African constitutional courts were not applicable in Uganda.® In other words,
without any motivation, it ignored the decisions of the three justices who held that those decisions
were applicable. I argue that this approach is contrary to Article 134(2) of the Constitution, which
provides, inter alia, that all other courts, including the Constitutional Court, “shall be bound to follow
the decisions of the Supreme Court on questions of law”. I also argue that the drafting history of the
Constitution shows that the drafters expected public participation in governance to be meaningful.
I have studied the approaches that were followed by different committees in processing bills between
February 2024 and May 2025 to demonstrate the extent to which Parliament has enabled the pub-
lic to participate in the law-making process. Using the criteria established by the Supreme Court in
Male Mabirizi, I argue that the process followed by Parliament to enact the Uganda Peoples’ Defence
Forces (Amendment) Act did not meet the threshold set by the Supreme Court and the expectations
of the drafters of Article 38 of the Constitution.” I will start with discussing the drafting history of
Article 38 before illustrating cases in which courts have interpreted it and how different committees
have dealt with the issue of public participation. Based on case law and practice, I argue that the
process that was followed to pass the Uganda Peoples’ Defence Forces (Amendment) Act (2025) fell
far below the criteria established by the Supreme Court.

3 Article 8A of the Constitution provides that “(1) Uganda shall be governed based on principles of national interest and
common good enshrined in the national objectives and directive principles of state policy. (2) Parliament shall make
relevant laws for purposes of giving full effect to clause (1) of this article.”

4 Male H Mabirizi v Attorney-General and Karuhanga and Five Others v Attorney-General & Uganda Law Society v
Attorney-General [2019] UGSC 102.

5 1In cases such as Doctors for Life International v Speaker of the National Assembly and Others [2006] (6) SA 416 (CC)
(South Africa) and Law Society of Kenya v Attorney-General (Constitutional Petition No 3 0f2016) [2016] eKLR (Kenya).

6 Hon. Fox Odoi and Others v Attorney-General and Others [2024] UGCC 10.

7 Uganda Peoples’ Defence Forces (Amendment) Act, No 8 of 2025.
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In 1988, the government of Uganda embarked on the process of enacting a new constitution.
It established the Constitutional Commission, also known as the Odoki Commission because it was
chaired by Mr Benjamin Odoki, to collect submissions from Ugandans on the issues they wanted
to be addressed in the new Constitution. In its report, the Odoki Commission did not discuss the
issue of public participation in the law-making process specifically. However, it recommended that
the new Constitution should include rights and freedoms such as the “right to participate in gover-
nance”.® The Commission also emphasized the issue of participatory democracy and in particular the
right of people to vote for their members of Parliament, and opposed the approach of the executive
nominating individuals to represent some professions in Parliament.” Ugandans who made submis-
sions to the Commission expected members of Parliament to be accountable to voters; some of them
argued that the Constitution should allow for legislators who had failed to serve voters’ interests to be
recalled.'” The report also indicated that some people argued that legislators should be given enough
time and opportunities to participate in debates in Parliament."!

The submissions to the Odoki Commission show that Ugandans focused on two elements of par-
ticipatory democracy: first, for citizens to elect their representatives, and second, for representatives
to have the right to participate equally in parliamentary debates. Thus the Commission’s report is
silent on the right of citizens to make submissions to Parliament for the purpose of influencing the
legislative process. However, this silence is not a basis for the argument that citizens do not have a
right to make submissions. It has been mentioned above that citizens expected their legislators to
be accountable to voters, that is, to represent their interests in Parliament and to be recalled if they
failed to do so. The Odoki Commission wrote that:

“Members of the legislature should seek to represent the full range of views and interests of the
people they represent in their constituencies. Members must not be permitted to concentrate
on their own interests or those of narrow interest groups. They must, therefore, be encouraged
to consult often with their constituencies and even be open to recall by their constituencies if
their people are not happy with their performance as members.”*?

This means, amongst other things, that citizens were expected to inform their representatives of the
interests they wanted them to protect. One of the ways through which citizens can inform their legis-
lators of these interests is by making submissions on bills; legislation must then serve these interests.
Hence Parliament must ensure that it has mechanisms in place to enable citizens to submit their
views with the objective of influencing legislation.

The Odoki Commission prepared the Draft Constitution, which was to be debated by the
Constituent Assembly before the promulgation of the new Constitution. Clause 65 of the Draft
Constitution provided that “[e]very Ugandan citizen has the right to participate in the affairs of
government, either directly or through representatives elected by the people in accordance with
law”. During the Constituent Assembly debates, the Legal and Drafting Committee suggested that
Clause 65 should be amended to “delete ‘either directly or through representatives elected by the
people’ and insert instead ‘individually or through his or her representatives’ so that the Clause
will read as follows: ‘Every Ugandan citizen has a right to participate in the affairs of the gov-
ernment individually or through his or her representatives in accordance with the law’.”"* It was
clarified that these changes were just “editorial”.!* The right under Clause 65 was to be applicable

8 Report of the Uganda Constitutional Commission: Analysis and Recommendations (1992) para 7.104(d)(iv).
9 Id, paras 11.36, 11.51, 11.63 and 11.66.

10 Id, paras 11.86-11.91.

11 Id, para 11.100.

12 Id, para 11.37.

13 Proceedings of the Constituent Assembly (1994-95) at 5841 (Prof Kanyeihamba).

14 Ibid.
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to every citizen, including minority groups.”” The Draft Constitution did not include a provision
that dealt with every citizen’s “right to participate in peaceful activities to influence the policies
of government through civic organisations”. This provision was added by the Legal and Drafting
Committee, pursuant to a recommendation by some delegates to cater for “pressure groups”.'® It
is meant to ensure that citizens have “the wide latitude to exercise [their] rights”, and was adopted
without debate.'” It was explained that “the import of this provision is to influence government poli-
cies peacefully”.'® During the Constituent Assembly debates, while discussing other clauses, many
delegates argued that the new Constitution should provide for circumstances in which Ugandans
will “participate in their governance”, so that people would “meaningfully participate in or influ-
enc[e] the political, social, economic and cultural decision-making process”."” As one delegate put
it, Ugandans should “have a right to lawfully participate in any activity” intended at influenc-
ing government policies.” Participation could take various forms, such as electing representatives,
holding legislators accountable (through being able to recall them) and ensuring that state institu-
tions, including Parliament, comply with the Constitution when executing their mandates.*! Systems
and policies had to be put in place to ensure that Ugandans of all backgrounds are empowered
to participate in their governance, including increasing the literacy rate in the country and civic
education.”

Although the drafting history of Article 38 does not expressly state that citizens have a right to
make submissions to Parliament for the purpose of influencing the law-making process, there is no
doubt that the drafters of the Constitution understood democratic governance to mean, amongst
other things, the right of citizens to influence government policies, including the legislative agenda.
The drafters anticipated that participation be meaningful and expected public submissions to have
an impact on policies in the same way submissions influenced the making of the Constitution. This
is why some argued that civic education was necessary to enable citizens to influence government
policy. Participation can be by individuals or groups of individuals. Those in Parliament are expected
to be accountable to the citizens, meaning, amongst other things, that when citizens make submis-
sions with the aim of influencing policies, parliamentarians have three obligations. First, they must
receive the submissions and acknowledge them formally. Second, they must read and study the sub-
missions carefully for the purpose of exploring the possibility of relying on them to make legislation;
it is not enough to receive them and then just discard them. Third, where legislators do not find
the submissions relevant in enacting legislation, they must expressly explain that in a report, which
should respond to each of the submissions and explain why it was not relied on to make the law.
Thus for citizens to meaningfully participate in the law-making process, Parliament has to give them
reasonable time to study and analyse draft legislation; public participation should not be a cosmetic
exercise.

15 1Id at 2088-90.

16 Idat2112-13 (amendment proposed by Prof Nabudere and Ms Cecilia Ogwal) and 3213 (Prof Kanyeihamba). However,
Clause 97(9) provided that “[s]ubject to the provisions of this Constitution, every citizen of voting age has the right to
participate in political activity intended to influence the composition and policies of the Government”.

17 Idat 2112 (Ms Cecilia Ogwal) and 3432-33.

18 Id at 4376 (Prof Kanyeihamba).

19 Id at 1447 (Mr Wamulongo) and 1431 (Mrs Rwabyomere). See also 1468 (Mr Mulenga Joseph), 1478 (Mr Zimula
Mugwanya), 491-1376 and 2290, where several delegates emphasized the issue of participatory democracy, and 4793
and 4942, where it was argued that participatory democracy had to take place at all levels of governance.

20 Idat 5018 (Mr Pulkol). The same argument was repeated by various delegates; see 5019-71.

21 Idat 1456 (Mr Tigwezire), 1483 (Ms Byanyima), 3058 (Mr Katenta Apuuli), 781 and 4701 (Prof Nsibambi).

22 Idat 1461 (Mr Mulenga Joseph), 5312 (Mr Babu) and 5428 (Mr Migade).
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It is the government, through Parliament, which has the power to make laws, under Article 79 of
the Constitution. However, citizens have a right to participate in the process. There are two ways to
approach the nature of this right. The first, as mentioned above, is that this right is indirectly pro-
tected under Article 38 of the Constitution. As is the case with most rights, the right under Article 38
is subject to limitations under Article 43 of the Constitution, which provides that “any limitation of
the enjoyment of the rights and freedoms” under the Bill of Rights has to be “acceptable and demon-
strably justifiable in a free and democratic society, or what is provided in this Constitution”.”> The
second approach is that since this right is not expressly mentioned in Article 38, it should not be taken
as implied there. Thus it is one of the rights contemplated under Article 45, which states that “[t]he
rights, duties, declarations and guarantees relating to the fundamental and other human rights and
freedoms specifically mentioned in this Chapter shall not be regarded as excluding others not specif-
ically mentioned”.* In this case, the right to participation is not subject to Article 43, because this is
only applicable to the rights expressly mentioned in the Bill of Rights. Courts will have to develop the
grounds on which this right could be limited. In doing so, nothing prevents them from “adapting”
the limitations under Article 43. Irrespective of which of the two approaches is adopted, this right
is operationalized by Rule 135 of the Rules of Procedure of Parliament.”” Rule 135(1) provides that
after a bill has been read the first time, it is referred to the appropriate parliamentary committee.
Clauses 2-4 of Rule 135 state that:

“(2) The Committee shall examine the bill in detail and make all such inquiries in relation to
the bill as the Committee considers expedient or necessary and report to the House within
forty-five working days from the date the bill is referred to the Committee.

(3) Except in cases of very minor amendments, and subject to rule 138, all proposed amend-
ments to a bill referred to a Committee shall be presented to the Committee by the person

proposing the amendment and the Committee shall scrutinize the amendment together with
the bill.

(4) The Committee may propose and accept proposed amendments in the bill as the committee
considers necessary, if the amendments, including new clauses and new schedules, are relevant
to the subject matter of the bill.”

Before April 2025, this issue was governed by Rule 129 of the 2021 Rules; it was renamed Rule 135
in the April 2025 version. Rules 129(1), (3) and (4) of the 2021 Rules were identical to Rules 135(1),
(3) and (4) of the later version. However, there is a difference between Rule 129(2) and Rule 135(2);
while the former provided that the Committee shall report to the House “within forty-five days”,
the amendment introduced by Rule 135(2) in April 2025 changes the duration to “within forty-five
working days” - thus weekends and public holidays are excluded, and the committees have been
given more time. However, this procedure does not apply to urgent bills.”® Rule 135(2) obligates the
Committee to “make all such inquiries” relating to the bill; these could be made to stakeholders,

23 For a detailed discussion of the drafting history of Article 43 and how it has been invoked, see JD Mujuzi “Freedom of
the press in Uganda in the light of the drafting history of Articles 29(1)(A), 43 and 41 of the Constitution” (2022) 28/2
Fundamina 1.

24 Cases in which Article 45 has been invoked include Muslim Centre for Justice and Law and Another v Attorney-General
[2023] UGCC 13 (2 March 2023), paras 43-47; Sanywa Twaha v Attorney-General [2025] UGCC 16 (26 September
2025), paras 31-33.

25 Rules of Procedure of Parliament of Uganda, Statutory Instrument No 17, The Uganda Gazette no 33, vol 118 (25 April
2025).

26 Rule 125 provides that “(1) Where the House determines that a bill is of an urgent nature, the bill may be introduced
without publication in the Gazette (2) Copies of a bill referred to in subrule (1) shall be distributed to Members, and the
bill may be taken through all its stages in a day, notwithstanding any provision in these Rules to the contrary.”
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including members of the public. Rule 135(3) enables the public to propose amendments to the bill,
and the Committee is obliged to scrutinize those amendments. If implemented correctly, Rule 135(2)
enables Ugandans to participate in the law-making process meaningfully.

There are cases in which the Constitutional Court and the Supreme Court have dealt with the
issue of public participation in the law-making process. The leading Supreme Court decision on this
issue is Male Mabirizi, where one of the issues was whether Parliament had sufficiently consulted
with Ugandans in the process of enacting legislation that amended the Constitution to remove the
minimum and maximum age limit for the president. The justices expressed different views on the cri-
teria that have to be used to assess whether Parliament enabled the public to participate sufficiently.
The petitioners argued that since Ugandan law does not provide for the methods that Parliament
should use to enable public participation, the Court should use the criteria set by the South African
and Kenyan courts on the issue. However, the respondents argued that those foreign judgments
were distinguishable and the principles therein were not applicable to Uganda, because unlike the
legislation in those countries, Ugandan law is silent on the approaches that Parliament should use
when consulting citizens in the law-making process. In his judgment, Justice Katureebe held that
“[t]he basis for the requirement for consultation of and participation of the public in the conduct
of legislation is based on recognition of the sovereignty of the people as enshrined in article 1 of the
Constitution. The people have the sovereign right to choose who governs them and how they should
be governed.”” He referred to Article 1 of the Constitution and held that Ugandans can participate in
the law-making process directly or through their elected representatives, adding that “it is expected
that when making a law that is so fundamental to the people’s existence and well-being, they [the leg-
islators] must consult their electorate. It is however important to note that, in Uganda, the manner
and form of public consultation is not set out either under the Constitution or any enabling law.”?
He disagreed with the Kenyan Constitutional Court’s decision that public consultation “has to be
a fully quantitative exercise” involving legislators arranging consultative meetings in different parts
of the country and using other forums such as radio and television stations.?’ He also emphasized
that there is a difference between participating in the law-making process and in a referendum; the
former does not have to be as intensive as the latter. He referred to Articles 1(4), 38, 63(1) and 78 of
the Constitution and held that:

“[W]hen the Constitution gives Parliament the power to make law or to amend the
Constitution, that power is being given to the representatives of the people. To me therefore,
the primary responsibility to consult the people of Uganda on any proposed legislation, and
more particularly on a Constitutional amendment, must fall squarely first and foremost on
the elected representatives of the people. There is nobody in Uganda who does not belong to
a Constituency, including the Special Constituencies, so as to be able to access a Member of
Parliament to give them their views.”*

He emphasized that legislators have the discretion to determine the methods used in consulting with
their voters, and added that it is unconstitutional for security agencies to prevent legislators from
consulting with their electorate.’

In her judgment, Justice Arach-Amoko agreed with Justice Katureebe that unlike the constitu-
tions or legislation in some countries, such as Kenya and South Africa, the Constitution of Uganda
provides for citizen participation in the law-making process in general terms. She added that the
Constitution “does not provide a mode of consultation and participation neither does it provide a

27 Male Mabirizi, above at note 4 at 37.

28 Idat38.

29 Ibid. The Kenyan Court decision was Law Society of Kenya v Attorney-General, above at note 5, in which the Court
explained the features of public participation in the law-making process.

30 Idat40-41.

31 Idat41-46.
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yard stick for setting standard measures for consultation”, and that “there is no law that lays down
a structural modus operandi for public consultation”.*? Relying on South African case law, she held
that what is required of the legislature is to give Ugandans a “reasonable opportunity” to participate
in the legislative process, and that “what amounts to a reasonable opportunity will depend on the
circumstances of each case”.* She added that Parliament has to provide meaningful opportunities
and put in place measures for the people to participate in the law-making process. She referred to
South African case law to explain the meaning of reasonableness in this context.** Unlike Justice
Katureebe, Justice Arach-Amoko agreed with the Kenyan Constitutional Court decision that pub-
lic participation has to be both qualitative and quantitative, adding that South African and Kenyan
case law on public participation was “persuasive”.’® She also agreed with Justice Katureebe that it
was unconstitutional for the security agencies to prevent some legislators from consulting with their
electorate, and said that there was evidence that the “committee met and even received comments
and views from the public and institutions” on the issue of the age limit.*® She stated that the evi-
dence showed that “the Committee had extended invitations to identified stake holders and other
interested parties to appear before it and submit their views on the Bill”, concluding that there was
sufficient consultation in the process of enacting the Act.”

Justice Mwangusya also held that it was unconstitutional for the security agencies to prevent
some legislators from consulting with their electorate.’® Although he reproduced the parties’ sub-
missions relying on South African and Kenyan case law on the issue of public participation in the
law-making process, he did not express an opinion on whether these cases were persuasive.* Justice
Opio-Aweri, meanwhile, referred to Article 1(1) of the Constitution and held that “public partici-
pation is an essential and integral [part] of our Constitution”.** However, unlike Justices Katureebe
and Arach-Amoko, his decision is silent on the issue of public participation; thus he does not dis-
cuss the Kenyan and South African cases at all. Justice Tibatemwa-Ekirikubinza also reproduced
the parties’ submissions on the Kenyan and South African case law and indicated that the respon-
dent’s evidence showed, inter alia, that “the report of the Parliamentary and Legal Affairs Committee
included a list of 53 stakeholders from Civil Society organizations, prominent Constitutional law
scholars and other interest groups who submitted their views on the Bill to the Committee”.*' She
explained the importance of public participation in the constitution-making process and referred to
Objective Principle II(i) and to international human rights instruments to emphasize the importance
of the right of citizens to participate in governance.*? She held that there are different ways in which
public participation in the constitution-making process can take place, and that since the legislation
does not prescribe any particular form, “one can come to the conclusion that this Court would not
be in [a] position to question the modes of consultation adopted by Parliament”.* She held further

32 Idat266.

33 Id at 267. The South African case she relied on was Doctors for Life International, above at note 5, in which the South
African Constitutional Court held that “what is ultimately important is that the legislature has taken steps to afford the
public a reasonable opportunity to participate effectively in the law-making process. Thus construed, there are at least
two aspects of the duty to facilitate public involvement. The first is the duty to provide meaningful opportunities for
public participation in the law-making process. The second is the duty to take measures to ensure that people have the
ability to take advantage of the opportunities provided. In this sense, public involvement may be seen as ‘a continuum
that ranges from providing information and building awareness, to partnering in decision-making’.”

34 1dat268.

35 Idat269.

36 Idat270.

37 Idat271.

38 Idat403.

39 Id at 391-400 and 460.

40 Idat605.

41 Idat791-92.

42 1dat 793-94.

43 Id at 795.
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that had not there been evidence to prove that the police had prevented some legislators from con-
sulting with their electorate, she would have been prepared to find that “the body to determine the
requisite standard of public consultation should be Parliament”, concluding that preventing legisla-
tors from consulting with their electorates was contrary to Objective Principle I1(i).** She explained
how the security agencies prevented some legislators from consulting with their voters;** she added
that “when Parliament chose to invoke consultations on ... the impugned Act, it brought itself under
Articles 38 of the Constitution” and concluded that “[t]he right to participate in the affairs of govern-
ment no doubt accrues to each and every citizen and its violation cannot, on the basis of numbers,
be deemed ‘inconsequential’.*®

Justice Mugamba also referred to the parties’ submissions referring to Kenyan case law on public
participation in the law-making process and observed that these cases were “persuasive”.”” However,
he did not refer to these cases in his finding. He held that some legislators were prevented from
consulting with the electorate but he was unable to pronounce himself “on the extent of public
participation countrywide”.*® However, he stated that “the unlawful and unconstitutional actions
of the police force rendered the attempts at public participation and consultation futile”.*’ Justice
Tumwesigye likewise referred to the parties’ submissions on the Kenyan and South African cases
on public participation.”® He reproduced the respondents’ submissions that after the first reading of
the bill, “notices of invitation ... were published in the print media inviting all persons who wished
to participate in the process to do so ... [F]ifty four groups of persons, legal and natural, heeded
the invitation, including the President of Uganda and registered political parties.”*! Referring to the
Kenyan and South African cases, he held that:

“There is no doubt that the authorities cited by the appellants properly illustrate the concept of
public participation and the yardstick for determining whether public participation has been
achieved in respect of a proposed enactment of Parliament. However, it is worthwhile noting
that these authorities are from countries which have in their Constitutions and Statutes elab-
orate provisions guiding on public consultation. This is not the case with Uganda. Be that as
it may, since the people of Uganda are the source of all power under our Constitution, it is
very important that they should be consulted whenever there is a proposed amendment to the
Constitution or any law proposed to be enacted by Parliament. Public participation is therefore
of paramount importance in this respect.”*

He referred to international human rights instruments which provide for citizens’ right to participate
in governance.”® He also quoted the relevant paragraphs of the Kenyan and South African cases
requiring that public participation should be both quantitative and qualitative, and held that on the
evidence before the Court, public consultation had been adequate.>

The above decisions show that Justice Katureebe disagreed with the criteria for public participa-
tion set by the Kenyan Constitutional Court and did not express his opinion on the criteria set by the
South African Constitutional Court. Justice Arach-Amoko agreed with the criteria set by both the
South African and Kenyan constitutional courts on the modes and quality of participation and found

44 1d at 795-96.

45 1d at 819-29.

46 1d at 829.

47 1d at 908 and 912.
48 1dat 926.

49 1d at 936.

50 Idat 1041 and 1045-46.
51 Idat 1046.

52 1Idat 1048.

53 1Idat 1048-49.

54 Idat 1050 and 1058.
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these decisions persuasive. Justices Mwangusya and Opio-Aweri did not express their opinions on
whether or not the South African and Kenyan cases were persuasive, and in fact did not reproduce
these cases in the operative parts of their decisions. Justice Tibatemwa-Ekirikubinza referred to the
South African and Kenyan cases but did not rely on them in explaining the importance and forms
of public participation in the constitution-making process. Although Justice Mugamba referred to
the South African and Kenyan cases and observed that the Kenyan cases were “persuasive”, he did
not rely on them in resolving the issue of public participation. Finally, Justice Tumwesigye found the
Kenyan and South African cases persuasive.

Thus, out of the seven justices, only Justice Katureebe cast doubt on the criteria set by the Kenyan
cases; three justices found these decisions persuasive and two of these three relied on them. The other
three justices did not criticize these decisions. One, Justice Tibatemwa-Ekirikubinza, did not discuss
the issue of public participation in the law-making process generally; her discussion was limited to the
specific issue of public participation in the constitution-making process. This creates room for two
potentially irreconcilable arguments: first, that the three justices who did not criticize the Kenyan
and South African decisions did not find the criteria for public participation therein problematic,
as otherwise they would have taken the same approach as Justice Katureebe and held expressly that
those criteria were not applicable to Uganda. The second argument is that the silence of three justices
on this issue implied that they did not find those decisions persuasive. This is strengthened by the
fact that they did not rely on them in deciding the issue on public participation.

In my view, neither of the above two sides can confidently claim that the three “neutral” judges
belong to it. The preferable approach is to treat their decisions on whether or not the Kenyan and
South African decisions were persuasive as being neutral. This means that the position of the three
justices Arach-Amoko, Mugamba and Tumwesigye should be taken as the decision of the Court
on this issue, that is, that public consultation must be as rigorous as is stipulated in the Kenyan
and South African decisions. Even if we exclude the decision of Justice Mugamba, on the ground
that he referred to the Kenyan and South African decisions as being persuasive but did not rely on
them in deciding the issue of public participation, the two decisions of Justices Arach-Amoko and
Tumwesigye still outweigh that of Justice Katureebe. Thus it is safe to say that according to most of the
justices of the Supreme Court in this case, public participation in the law-making process must be as
rigorous as stipulated in the Kenyan and South African decisions. This conclusion is supported by the
fact that all the justices found that there was indeed sufficient public participation at the committee
level, and all agreed with the respondent’s argument that Parliament had published notices in the
print media inviting persons who wished to participate to do so and that as a result, the committee
received stakeholder submissions from civil society organizations, scholars of constitutional law and
other interest groups. This indicates that there was sufficient time and opportunities for citizens to
make their submissions. Therefore the Court agreed unanimously that there was sufficient public
participation at the committee level.

Since the Supreme Court’s decision, the Constitutional Court has handed down three judgments
on public participation in the law-making process. Unlike in the case of the Supreme Court decision,
where the Act in question was meant to amend the Constitution and public consultations had to take
place at the committee level and in different parts of the country, these decisions dealt with instances
in which public consultation was limited at the committee level. The first decision was that on Centre
for Health, Human Rights and Development and Other v Attorney-General and Another, in which
the Court relied on Justice Katureebe’s decision in Male Mabirizi to hold that the South African and
Kenyan cases referred to by the Supreme Court were not applicable to Uganda and that Parliament
did not have to consult with the people who were to be affected by legislation in the process of enact-
ing it.>* Since the Court’s conclusion in this case is similar to its conclusion in the third case discussed
below, there is no need to discuss it in detail here. The second decision was that of Wakiso Miraa

55 Centre for Health, Human Rights and Development and Other v Attorney-General and Another [2022] UGCC 14.
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Growers and Dealers Association Limited v Attorney-General, in which the petitioners argued, inter
alia, that the impugned legislation was unconstitutional because “there was no public participation
in the process of the formulation and enactment” of the same.*® However, the Court did not resolve
the issue, which could be explained by the fact that it found the legislation unconstitutional on the
ground that there was no quorum in Parliament when it was passed. The third and most recent
Constitutional Court decision on public participation in the law-making process is that of Hon. Fox
Odoi. Since this decision is detailed and was handed down almost five years after the Supreme Court’s
decision in Male Mabirizi, it is important to assess the extent to which the Constitutional Court fol-
lowed the Supreme Court’s decision as it is required to under Article 132(4), which provides, inter
alia, that “all other courts shall be bound to follow the decisions of the Supreme Court on questions
of law”. In Hon. Fox Odoi, one of the issues before the Court was whether Parliament afforded the
public sufficient time to participate in making the Anti-Homosexuality Act (2023). The petitioners
argued that:

“[T]he Anti-Homosexuality Bill was introduced to Parliament on 9 March 2023, referred to
the Committee on Legal and Parliamentary Affairs on the same day and as at 22 March 2023
when the Bill was returned to the House, the Committee stage of the Bill had taken only six
days rather than the forty-five days allotted by the parliamentary rules of procedure ... [T]he
Ugandan people were not extensively consulted at any stage of the legislative process; and
the hasty passing of the Bill denied them the opportunity to exercise the power conferred
upon them under Article 1 of the Constitution, or participate in the legislative process in
contravention of Article 38(2) of the Constitution.”’

Relying on cases in South Africa and the United Kingdom, they argued that the approach adopted
by Parliament in enacting the legislation did “not meet the qualitative and quantitative test” con-
templated in Article 38(2), amongst other provisions, and in the relevant foreign case law. This was
because there was no adequate time for Ugandans to participate in the process.”® They also argued
that the committee allocated only three days to the consultation process and that some of the peti-
tioners and “several individuals and organizations that were invited to interact with the Committee
were given notice of less than 24 hours to prepare and in some instances were accorded only 15
minutes to present their submissions”.® They argued that this approach did not meet the thresh-
old of meaningful public participation as contemplated in the relevant South African case law, and
added that of the 30 submissions received by the committee, most of them were made by people who
supported the bill and that the committee’s approach was contrary to Rule 129(2) and Article 38(2)
and to the criteria of meaningful public participation as set in the Kenyan and South African case
law.%°

In reply, the respondents submitted that “the public did participate in the enactment of the Act by
representation through their MPs, as well as through views expressed in the media and presentations”
made to the relevant parliamentary committee; they added that this approach complied, inter alia,
with Article 38 and the Supreme Court’s decision in Male Mabirizi.' They stated that the debates
in Parliament during the second reading of the bill referred to many of the views that members
of the public had expressed in the media on the issue of homosexuality, and argued further that
under Rule 129(2) (now Rule 135(2)), Parliament has discretion to determine what it considers to be
“expedient or necessary” and that the petitioners’ understanding of “public participation would have

56 Wakiso Miraa Growers and Dealers Association Limited v Attorney-General [2023] UGCC 100 at 7.

57 Hon. Fox Odoi, above at note 6, para 55.

58 Id, para 57. At para 56, they referred to the South African case of Doctors for Life International, above at note 5.
59 1Id, para 59.

60 Id, paras 59-62.

61 Id, paras 63-65.
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the effect of establishing a non-existent rule about meaningful participation”.®* They added that in
drafting the bill, public consultations took place because the Committee “solicited written and oral
submissions from various stakeholders ... undertook a meticulous examination of the Bill, and made
such inquiries as it considered expedient and / or necessary”.®® It was also argued that none of the
petitioners was denied an opportunity to make oral or written submissions to the committee, and
that the “45-day rule ... is a maximum period to cover public consultation, examination of the Bill
and reporting back to the House, and [is] not solely restricted to public inquiries”.** They added
that Parliament had to pass the bill “urgently” because most Ugandans wanted the government to
protect children against homosexuality. They also argued that there was “country-wide consultation”
on the bill as evidenced by the various oral and written submissions, and that the legislators who
“participated in the enactment of the impugned Act provided nation-wide representation within the
confines of Articles 1, 38 and 79 of the Constitution”.®® They emphasized that public consultations
on the bill indeed took place.*

Before resolving the issue of whether Parliament upheld citizens’ right to participate in the law-
making process, the Court first reproduced, inter alia, National Objective II(i) and Article 38, adding
that it agreed with its previous case law in which these were interpreted literally.”” The Court added
that the petitioners’ understanding of public participation was based on the criteria set by the South
African Constitutional Court in the Doctors for Life International case. It held that it was “unable to
abide the petitioners’ propositions” that the criteria of what amounts to meaningful public participa-
tion were established in the case of Doctors for Life International because “they would not be tenable
in a modern democracy that derives its legitimacy from the broad concepts of political participa-
tion and representation”.®® It stated that in Male Mabirizi, Justices Arach-Amoko and Katureebe
held that what amounts to adequate public participation in the law-making process will depend
on the unique circumstances of each case.” It added that in that case, Justice Katureebe expressly
held that the criteria stipulated by the Kenyan court were not applicable to Uganda. It also held that
unlike the South African legislation, which specifically provides the modes of public participation in
the law-making process, Ugandan legislation is silent on that issue, and thus the criteria set by the
South African Constitutional Court are not applicable to Uganda.” Its understanding of the Supreme
Court’s decision in Male Mabirizi was that:

“[T]he duty to facilitate public participation so as to afford citizens the opportunity to be
heard neither has universal application nor would it necessarily apply with equal force in
Uganda given the absence in the Ugandan Constitution of the unequivocal duty found in
section 72(1)(a) of the South African Constitution.””!

It emphasized that its understanding of the Supreme Court’s decision was that the criteria developed
by the South African and Kenyan constitutional courts were “inapplicable to Uganda’s constitutional
dispensation”.”* It also held that Objective Principle II(i) and Article 38 do not “oblige the Ugandan
Parliament to facilitate Ugandans’ participation in the public consultation process”.”* It added that

62 1d, para 66.
63 Id, para 67.
64 1d, para 68.
65 Id, para 69.
66 1d, para 70.
67 1d, paras 71-73.
68 1d, para 76.
69 1d, para77.
70 1d, para78.
71 1d, para 79.
72 1d, para 80.
73 1d, para 81.
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there is a difference between political participation, which deals with the right to take part in pub-
lic affairs and to vote, and the right to participate in the law-making process.”* Relying on Justice
Katureebe’s decision in Male Mabirizi, it added that under Article 38(1), Ugandans can participate
in the governance of the country through their representatives unless the law specifically requires
otherwise, for example in the case of a referendum.” Rule 129(2) did not “impose a constitutional
obligation upon the Committee to undertake the extensive and protracted consultations” as pro-
vided for in the Kenyan and South African cases.”® It held further that there was evidence that the
committee received and considered the views of the sexual minorities, and outlined the names of all
the entities (private and public) and individuals that made oral and written submissions to the com-
mittee.”” However, the Court rebuked the committee for its failure to give two individuals “audience
before it upon their request”.”® The Court concluded that:

“[Gliven the evidence on record, which depicts the majority view in the House to have been
manifestly in support of the Bill, we do not think that more extensive consultations with sexual
minorities would have led to a different legislative result, neither has any evidence to that effect
been furnished before the Court. In those circumstances, the Committee cannot be faulted for
considering it neither expedient nor necessary to engage in further inquiries on the Bill, as it is
well entitled to do under rule 129(2) [now Rule 135(2)] of the House’s Rules of Procedure.””

Against that background, the Court held that Article 38, amongst other provisions, had not been
violated.

Four observations should be made about the Constitutional Court’s reliance on the Supreme
Court’s decision to conclude that the petitioners’” right to participate in the law-making process
was not violated. First, it is true, as the Constitutional Court observed and as illustrated above, that
Justice Arach-Amoko held that “what amounts to a reasonable opportunity will depend on the cir-
cumstances of each case”.® However, for reasons better known to itself, the Constitutional Court
ignored the fact that Justice Arach-Amoko’s conclusion was reached after quoting heavily, and with
approval, the Kenyan and South African cases which, surprisingly, the Constitutional Court found
to be inapplicable to Uganda. In other words, the Constitutional Court cherry-picked a sentence
from Justice Arach-Amoko’s decision which served its interest. Had it understood that sentence in
the context in which it was made, it would have held, as Justice Arach-Amoko did, that the crite-
ria set by the Kenyan and South African constitutional courts are applicable to Uganda. Second,
the Court for unclear reasons also chose to ignore the fact that three justices of the Supreme Court
found the Kenyan and South African cases persuasive and that two of them expressly adopted the
criteria set in those cases and held that the Ugandan Parliament should have followed them to ensure
meaningful participation. Hence the Constitutional Court should have compellingly explained why
it went against the clear position of these Supreme Court justices. Third, and related to the above,
the Constitutional Court relied heavily on Justice Katureebe’s view that the criteria set in the Kenyan
and South African cases were not applicable to Uganda. However, as explained above, this was the
only decision in which it was expressly held that those cases were not applicable to Uganda. The
Constitutional Court should have explained why it relied on a single decision which was contrary
to the view held by the other justices. Fourth, the facts before the Supreme Court in Male Mabirizi
were different from those in Hon. Fox Odoi in one important way: in the former case, the commit-
tee received over 50 submissions from different individuals and the consultation period took several

74 1d, paras 82-85.

75 1d, para 86.

76 1d, para 87.

77 1d, paras 88-89.

78 1d, para 90.

79 1d, para 91.

80 Id, para 267. The South African case she relied on was Doctors for Life International, above at note 5.
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days. Thus whoever wanted to make submissions was able to do so. Hence there was a reasonable
opportunity for people to make submissions. However, in Hon. Fox Odoi, the consultation took a few
days, some people were not allowed to make their submissions and many of those who made sub-
missions were given only a few minutes to do so. The whole process fell far below what the Supreme
Court considered to be meaningful participation, and far below what the drafters of the Constitution
contemplated when they enacted Article 38. Against that background, it is important to demonstrate
how the different parliamentary committees enable citizens to participate in the law-making process.

The consultation process in the making of legislation

As mentioned above, Rule 135(2) requires the Committee to “examine the bill in detail and make all
such inquiries in relation” to it as it “considers expedient or necessary and report to the House within
forty-five working days”. A study of the bills enacted between February 2024 and May 2025 shows
that different committees were inconsistent in the manner in which they conducted public consul-
tations, the number of meetings held with stakeholders or the number of submissions received from
them.®! For example, different committees held meetings or received submissions from one,*? two,*
three,* four,® five,* eight,*” ten,® fourteen,” sixteen,” twenty-two®' and over thirty stakeholders.”
In some cases, some of the stakeholders were based abroad.”® Although in most cases the stakeholders

81 On 28 May 2025, when this research was completed, there were 63 bills from 2024 and 10 bills from 2025 on the website
of Parliament Watch, an organization that observes all the developments in Parliament. Of these, only 34 bills from
2024 and four from 2025 had their committee reports uploaded. Therefore this analysis is based on the study of these
38 bills, which had been read a second time (second reading), and the reports on those bills, available at: <https://
parliamentwatch.ug/bills-2/> (last accessed 28 May 2025).

82 Report of the Committee on Finance, Planning and Economic Development on the Non-Performing Assets Recovery Trust
(Amendment) Bill, 2024 (23 April 2024); Report of the Committee on Public Service and Local Government on the National
Records and Archives (Amendment) Bill, 2024 (26 February 2025).

83  Report of the Committee on Education and Sports on the Uganda National Commission for UNESCO (Amendment) Bill,
2024 (17 April 2024); Report of the Committee on Education and Sports on the National Library (Amendment) Bill, 2024
(19 April 2024), para 5.

84 Report of the Committee on Agriculture, Animal Industry and Fisheries on the National Coffee (Amendment) Bill, 2024
(22 October 2024), para 5; Report of the Committee on Defence and Internal Affairs on the Registration of Persons
(Amendment) Bill, 2024 (18 April 2024), para 5.

85 Report of the Committee on Agriculture, Animal Industry and Fisheries on the National Agricultural Advisory Services
(Amendment) Bill, 2024; Report of the Committee on Agriculture, Animal Industry and Fisheries on the Cotton
Development (Amendment) Bill, 2024 (19 April 2024); Report of the Committee on Agriculture, Animal Industry and
Fisheries on the Uganda Trypanosomiasis (Repeal) Bill, 2024 (19 April 2024); Report of the Sectoral Committee on
Tourism, Trade and Industry on the Uganda Wildlife Conservation Education Centre Act (Repeal) Bill, 2024 (17 April
2024); Report of the Committee on Agriculture, Animal Industry and Fisheries on the Dairy Development (Amendment)
Bill, 2024.

86 Report of the Committee of Physical Infrastructure on the Uganda Road Fund (Amendment) Bill, 2024 (4 November 2024);
Report of the Committee on Physical Infrastructure on the Uganda National Roads Authority Act (Repeal) Bill, 2024 (24
October 2024).

87 Report of the Committee on Education and Sports on the Technical and Vocational Education and Training Bill, 2024 (2
December 2024).

88  Report of the Committee on Physical Infrastructure on the Engineering Professionals Bill, 2024 (6 March 2025).

89 Report of the Committee on Finance, Planning and Economic Development on the Tax Procedures Code (Amendment)
Bill, 2025 (13 May 2025); Report of the Committee on Finance, Planning and Economic Development on the Value Added
Tax (Amendment) Bill, 2025 (13 May 2025).

90 Report of the Committee on Finance, Planning and Economic Development on the Excise Duty (Amendment) Act, 2025
(13 May 2025).

91 Report of the Committee on Education and Sports on the National Teachers’ Bill, 2024 (26 November 2024).

92 Report of the Committee on Agriculture, Animal Industry and Fisheries on the Contract Farming Bill, 2023 (7 October
2024).

93 Report of the Committee on Finance, Planning and Economic Development on the Tax Procedures Code (Amendment)
Bill, 2025, above at note 89; Report of the Committee on Finance, Planning and Economic Development on the Excise Duty
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were both from government and from private bodies or individuals, there are instances in which all
the stakeholders were from government (different government ministries or bodies).”* Some of the
committees submitted their reports several weeks or months after the first reading of the bills, includ-
ing cases where they were submitted almost two,” three,” five’” or six months later.”® However, other
committees submitted their reports shortly after the first reading, for example five,” six,'® seven,'™
eight,'”” nine,'” fourteen,'™ nineteen,'”® twenty-eight'® or thirty days later.'”” The practice shows

(Amendment) Act, 2025, above at note 90. Those who made submissions to the Committee included American, French
and British Chambers of Commerce and the Netherlands Trade and Industrial Platform.

94 See for example Report of the Committee on Agriculture, Animal Industry and Fisheries on the Cotton Development
(Amendment) Bill, 2024, above at note 85 at 6; Report of the Committee on Physical Infrastructure on the Uganda National
Roads Authority Act (Repeal) Bill, 2024, above at note 86, para 6; Report of the Committee on Education and Sports
on the National Library (Amendment) Bill, 2024, above at note 83, para 5; Report of the Committee on Agriculture,
Animal Industry and Fisheries on the Uganda Trypanosomiasis (Repeal) Bill, 2024, above at note 85; Report of the
Sectoral Committee on Tourism, Trade and Industry on the Uganda Wildlife Conservation Education Centre Act (Repeal)
Bill, 2024, above at note 85; Report of the Committee on Defence and Internal Affairs on the Registration of Persons
(Amendment) Bill, 2024, above at note 84.

95 Report of the Committee on Finance, Planning and Economic Development on the Tax Procedures Code (Amendment)
Bill, 2025, above at note 89; Report of the Committee on Finance, Planning and Economic Development on the Excise Duty
(Amendment) Act, 2025, above at note 90. The first reading of these bills took place on 27 March 2025 and the committee
submitted its reports on 13 May 2025.

96 Report of the Committee on Education and Sports on the National Teachers’ Bill, 2024, above at note 91. The first reading
of the bill took place on 6 August 2024 and the report was submitted on 26 November 2024.

97 Report of the Committee on Agriculture, Animal Industry and Fisheries on the Contract Farming Bill, 2023, above at note
92. The first reading of the bill took place on 31 April 2024 and the report was submitted on 7 October 2024.

98 Report of the Committee on Physical Infrastructure on the Engineering Professionals Bill, 2024, above at note 88. The first
reading of the bill took place on 28 August 2024 and the report was submitted on 6 March 2025.

99 Report of the Committee on Public Service and Local Government on the National Records and Archives (Amendment)
Bill, 2024, above at note 82. The first reading of the bill took place on 20 February 2024 and the report was submitted on
26 February 2024.

100 Report of the Sectoral Committee on Tourism, Trade and Industry on the Uganda Wildlife Conservation Education Centre
Act (Repeal) Bill, 2024, above at note 85. The first reading of the bill took place on 9 April 2024 and the report was
submitted on 19 April 2024.

101 Report of the Committee on Education and Sports on the Technical and Vocational Education and Training Bill, 2024,
above at note 87 (the first reading of the bill took place on 27 November 2024 and the report was submitted on 2
December 2024); Report of the Committee on Education and Sports on the Uganda National Commission for UNESCO
(Amendment) Bill, 2024, above at note 83 (the first reading of the bill took place on 9 April 2024 and the report was
submitted on 17 April 2024).

102 Report of the Committee on Defence and Internal Affairs on the Registration of Persons (Amendment) Bill, 2024, above at
note 84. The first reading of the bill took place on 9 April 2024 and the report was submitted on 18 April 2024.

103 Report of the Committee on Education and Sports on the National Library (Amendment) Bill, 2024, above at note 83;
Report of the Committee on Agriculture, Animal Industry and Fisheries on the Uganda Trypanosomiasis (Repeal) Bill,
2024, above at note 85. In both these cases, the first reading of the bill took place on 9 April 2024 and the report was
submitted on 19 April 2024.

104 Report of the Committee on Agriculture, Animal Industry and Fisheries on the Cotton Development (Amendment) Bill,
2024, above at note 85. The first reading of the bill took place on 4 April 2024 and the report was submitted on 19 April
2024.

105 Report of the Committee on Finance, Planning and Economic Development on the Non-Performing Assets Recovery Trust
(Amendment) Bill, 2024, above at note 82. The first reading of the bill took place on 4 April 2024 and the report was
submitted on 23 April 2024.

106 Report of the Committee on Agriculture, Animal Industry and Fisheries on the Cotton Development (Amendment)
Bill, 2024, above at note 85; Report of the Committee on Agriculture, Animal Industry and Fisheries on the National
Agricultural Advisory Services (Amendment) Bill, 2024, above at note 85; Report of the Committee on Agriculture, Animal
Industry and Fisheries on the Dairy Development (Amendment) Bill, 2024, above at note 85; Report of the Committee on
Agriculture, Animal Industry and Fisheries on the National Coffee (Amendment) Bill, 2024, above at note 84.

107 Report of the Committee on Physical Infrastructure on the Uganda National Roads Authority Act (Repeal) Bill, 2024, above
at note 86. The first reading of the bill took place on 24 September 2024 and the report was submitted on 24 October
2024.
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that in almost all the instances where the committees consulted few stakeholders or submitted their
reports shortly after the first reading, the bills were not controversial and did not attract public inter-
est. This is evident from, for example, the fact that there were no minority reports.'"”® However, one
bill, the Uganda Peoples’ Defence Forces (Amendment) Bill, was controversial. Because of the fact
that it was the most controversial bill during the period of study, it is important to discuss the extent
to which the public participated in its enactment and to compare and contrast it with the approaches
taken by different committees when processing other bills, as illustrated above.

The 2005 Uganda Peoples’ Defence Forces (UPDF) Act provided for, inter alia, the circumstances
in which civilians may be tried before courts martial; on the basis of these provisions, many civilians
were court-martialled. On 31 January 2025, the Supreme Court held that the trial of civilians before
courts martial was unconstitutional, because, inter alia, such courts lacked the necessary indepen-
dence and impartiality to guarantee a fair trial.'® The president of Uganda argued that the Supreme
Court’s decision was wrong and vowed to have the UPDF Act amended to reintroduce the trial of
civilians before courts martial, amongst other things."'® On 2 May 2025, the Uganda Peoples’ Defence
Forces (Amendment) Bill was published in the government gazette; it had 84 clauses, including some
on the trial of civilians before courts martial.'"! The first reading of the bill took place on 13 May
2025, amid protests from the Leader of the Opposition that he had not received the official copy
of the bill and that the unofficial draft bill he had seen was unconstitutional as its objective was
to alter or change the decision of the Supreme Court prohibiting the trial of civilians before courts
martial.'"? However, the Speaker dismissed those objections and referred the bill to the relevant com-
mittees under Rule 135. She added that since the bill was “straightforward”, she expected the Joint
Committee on Defence and Internal Affairs and Legal and Parliamentary Affairs to handle it as soon
as possible and present it for the second reading “soon”.'"®

The Joint Committee studied the bill and invited a few individuals to make submissions on
it. The Uganda Law Society declined the committee’s invitation to make submissions because it
received the invitation ten minutes before the commencement of the scheduled session.!* The Joint
Committee members wrote two reports: the majority report (signed by 27 members) and the minor-
ity report (signed by 14 members).'”” The majority report stated that the Joint Committee met with
and received written memoranda from the Ministry of Defence and Veteran Affairs, the Attorney
General, the Office of the Director of Public Prosecutions, Jude Byamukama (the Advocate of the
High Court), and the organization Kampala Reduction in Force UPDF Veterans.'*® On the issue of
the trial of civilians before military courts, which was the most contentious issue in the bill, the major-
ity report also showed that “[sJome witnesses objected to trying civilians in military courts, arguing
that the Supreme Court’s interpretation prohibits such actions. In contrast, other Committee mem-
bers and stakeholders, including the Attorney General and the Minister of Defence, contend that the

108 Report of the Committee on Education and Sports on the Technical and Vocational Education and Training Bill, 2024,
above at note 87; Report of the Committee of Physical Infrastructure on the Uganda Road Fund (Amendment) Bill, 2024,
above at note 86; Report of the Committee on Education and Sports on the Uganda National Commission for UNESCO
(Amendment) Bill, 2024, above at note 83.

109 Attorney General v Kabaziguruka [2025] UGSC 1.

110 Reuters “Ugandan leader pledges to continue using military courts despite ban” (1 February 2025) Reuters, available
at: <https://www.reuters.com/world/africa/ugandan-leader-pledges-continue-using-military-courts-despite-ban-2025-
02-01/> (last accessed 25 May 2025).

111 Bill 15 (2025).

112 Parliamentary Debates (Hansard), Official Report of the 11th Parliament, Fourth Session, Third Meeting (13 May 2025)
at 17241-42 (Mr Ssenyonyi). Article 92 of the Constitution provides that “Parliament shall not pass any law to alter the
decision or judgement of any court as between the parties to the decision or judgement”.

113 Id at 17243 (Speaker Anita Among).

114 Id at 17368 (20 May 2025).

115 Id at 17406. It is recorded that there were two minority reports; however, only one was tabled before Parliament.

116 Report of the Joint Committee on Defence and Internal Affairs and Legal and Parliamentary Affairs on the Uganda Peoples’
Defence Forces (Amendment) Bill, 2025 (20 May 2025), para 5.

https://doi.org/10.1017/50021855326101016 Published online by Cambridge University Press


https://www.reuters.com/world/africa/ugandan-leader-pledges-continue-using-military-courts-despite-ban-2025-02-01/
https://www.reuters.com/world/africa/ugandan-leader-pledges-continue-using-military-courts-despite-ban-2025-02-01/
https://doi.org/10.1017/S0021855326101016

268 Jamil Ddamulira Mujuzi

Supreme Court did not fully ban civilian trials in military courts, suggesting instead that such trials
could occur under exceptional circumstances.”"'” On the issue of public consultation, the minority
report stated that:

“On the Tuesday the 13 May 2025 the Clerk to Parliament issued a notice inviting the Public to
submit their views to Parliament by or before the 14th day of May 2025. It is clear that by the
time of issuing the notice the Bill had not been presented to Parliament in the plenary which
started at 2:00PM. The requirement for public participation is rooted and entrenched in our
constitutional framework and must not be [for] cosmetic reasons ... Various stakeholders were
therefore locked out of the process due to this clearly cosmetic semblance ... In the view of the
minority this didn’t meet the required standard of public participation[,] indeed apart from the
Attorney General and the sponsoring Minister, the Committee interacted with only two other
stakeholders that is DPP and Counsel Jude Byamukama. One would wonder why a matter of
great National importance of this magnitude would only attract two external stakeholders, this
is unprecedented in matters of this nature.”!®

The second reading of the bill took place in Parliament on 20 May 2025. Most opposition legislators
walked out during the second reading as they were opposed to, inter alia, the clauses authorizing the
trial of civilians before courts martial and the “sham process” that the committee followed to prepare
the bill.'*® Nevertheless, the bill was passed the same day.'?® The president assented to the Act on 12
June 2025 and it commenced on 27 June 2025.

The approach taken by the Joint Committee when dealing with public consultation raises two
important issues: the number of stakeholders who made submissions to the committee and the time
allocated for such submissions. As the discussion above has shown, there were instances in which
very few people made submissions to the committees and where very little time was allocated to
processing some bills. However, these were cases where the bills were not controversial and did not
attract much public interest. The discussion above shows that in cases of controversial bills, such
as those dealing with the presidential age limit and with homosexuality, the relevant committees
received several submissions. Thus the more controversial the bill, the more time should be allo-
cated to public participation to enable as many people as possible to make submissions. As has been
illustrated above, the Joint Committee processing the UPDF (Amendment) Bill received submissions
from five stakeholders; two, the Attorney General and the Minister of Defence, supported the trial
of civilians before military courts in exceptional circumstances. The submission by the Office of the
Director of Public Prosecutions opposed the clauses that gave the courts martial jurisdiction over
many offences and over civilians. In his submission, Advocate Jude Byamukama opposed the trial of
civilians before courts martial, and the submission by Kampala Reduction in Force UPDF Veterans
focused on the issue of pensions.'*! The minority report also opposed the trial of civilians before
courts martial. This suggests that if the committee had allowed more time for consultation, there was
a very high possibility that many more people would have made submissions objecting to such trials,
since many citizens were interested in interacting. This would not have been the first occasion such
time was extended: as the discussion above has shown, there were instances in which the committees
took between two and six months to submit their reports. This was the case even when the bills were
not controversial. The committee’s decision to recommend the trial of civilians before courts mar-
tial despite the strong opposition from some committee members, legislators, stakeholders and most
Ugandans (as could be gathered from the media) suggests that the decision did not serve the interests

117 1d, para 6.1.1. The report is also summarized in the Hansard of 20 May 2025 at 17391-400.

118 Dissent from the Decision of the Majority of the Joint Committee on Legal & Parliamentary Affairs and Defence & Internal
Affairs on the Uganda Peoples’ Defence Forces (Amendment) Bill, 2025 (20 May 2025), para 4.

119 Hansard of 20 May 2025 at 17317. See also at 17407.

120 Id at 17451.

121 Both submissions are on file with the author.
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of the majority. In other words, the committee misrepresented Ugandans, as opposed to represent-
ing them, contrary to the spirit of Article 38. Thus there is room for the argument that citizens did
not get a meaningful opportunity to participate in the making of the UPDF (Amendment) Bill.

In this article, I have dealt with the issue of public participation in the law-making process in Uganda.
The discussion has illustrated that courts have interpreted Objective Principle I1(i) and Article 38 as
providing for the right of citizens to participate in the law-making process. This is the case although
these provisions do not expressly provide for this right. Likewise, the drafting history of these pro-
visions does not expressly mention the right of citizens to participate in the law-making process.
However, this history creates room for the argument that the drafters of the Constitution expected
citizens to invoke these provisions to participate in the law-making process. In order to substanti-
ate this argument, I have referred to the drafting of Article 38 and other relevant provisions of the
Constitution, and have argued that only one Supreme Court judge opposed the view that the crite-
ria for public participation in the law-making process set by the South African and Kenyan courts
were applicable to Uganda, while three judges held that those decisions were persuasive. Thus the
Constitutional Court erred in its two decisions when it purportedly relied on the Supreme Court’s
decision as the basis for the argument that those criteria were not applicable to Uganda.

I have also demonstrated how Parliament dealt with public participation in the law-making pro-
cess between February 2024 and May 2025, and have illustrated that the nature of the bill determined
the approach that Parliament took. Some bills attracted many submissions, compared to others. In
some cases, committee reports were submitted to Parliament within a few days after the first reading,
while in others, they were submitted several months later. I have also argued that since the UPDF
(Amendment) Bill was controversial, more time should have been allocated to public participation.
Since many Ugandans opposed the trial of civilians before courts martial, the Joint Committee’s
decision to go against this showed that they did not represent the interests of citizens but passed the
bill to serve their own interests. This was misrepresentation, not representation. Since judges agree
that citizens have a right to participate in the law-making process but sometimes disagree on the
strategies that Parliament has to adopt for such a right to be exercised meaningfully, there is a need
for legislation to be amended or enacted to expressly provide for the right to public participation
in law-making, the manner in which it should be exercised and its limitations. This will be in line
with the approach taken in some commonwealth countries such as South Africa and Kenya, and will
guide different stakeholders on this issue.

None
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