
































CHAPTER THREE

THE RTGHT TO STRIKE: THE SOUTH AFRICAN LANDSCAPE

This chapter discusses a number of events that had a profound impact on the development of the

'right to strike' within South African labour law.

The Importance of 'Trade Union-Made' Law

It is a well-known fact that unions used their bargaining skills to engage both the business

community and the state in negotiations, not only over labour law and industrial relations, but

also on the restruchring of the economy as wells3. The events described below undoubtedly

influenced the right to strike as codified in the Act.

The signing of the South African Employers Consultative Committee on Labour Affairs

(SACCOLA), COSATU and NACTU accord was where employers and unions agreed to

negotiate major changes to the LRA in May 1990. This was followed by the sit-in by COSATU

representatives in Pretoria, which culminated in the signing of the Laboria Minute. The Laboria

Minute called on the government, business and labour to find ways of implementing the

SACCOLA Accord in September 1990. On the 3'd and 4s of August 1992, COSATU and its

allies embarked on a general strike demanding a worker friendly LRA and a say in the

restructuring of the economic and social order in South Africa. This action resulted in the

adoption of the COSATU Platform of Worker Rights held at its Special Congress on 10-12

September 1993, and called for the following organisational rightssa:

(1) Basic organisational rights, which acknowledges that all workers have the right to

join trade unions and organise, bargain collectively and strike and picket on all social

and economic matters;

(2) Collective bargaining rights, whereby a new framework should include centralised

bargaining through industry forums; and

53 Tho*pton C. Stategy and oppornrnism: trade unions as agents for change in South Africa.
International Industrial Relations Association Ninth World Congress, Sydney 3l August - 4 September

1992.
5o SRCTWU Shop Stewards Bulletin no. 10. April200l - May Day Special (at 59-61). Full text of the

Resolution.
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(3) International Law applicable to the South African labour market calling on the new

government to sign Intemational Labour Law Conventions of the ILO concerning

Freedom of Association, Collective Bargaining, and any other Conventions dealing

with fundamental worker rights.

The COSATU Platform for Workers Rights laid the foundation for the right to strike in South

Africa. This platform of workers rights formed part of the policy formation for a new South

Africa in the Tripartite Alliance Reconstruction and Development Programme (RDP). When the

new government came into power in 1994, the RDP formed the base document for the

amendments of the new LRA. The brief given to the Ministerial Legal Task Teamss "was to draft

a Labour Relations Bill, which would -
o give effect to government policy as reflected in the RDP

o give effect to the ILO Conventions 87, 98 and 111 and the findings of the ILO's Fact

Finding and Conciliation Commission;

. comply with the Constitution;

o entrench the constitutional right to strike subject to the limitations which are

reasonable and justifiable in an open and democratic society based on values of

freedom and equality, and regulate lock-outs in a similar manner; and

o provide for the decriminalisation of labour legislation"s6.

The Bill further noted the high level of unprocedural stikes and called for effective mediation to

resolve disputessT.

International Conventions and Recommendations as a source of law in promoting

the rieht to strike in South Africa

The International Covenant on Economic, Social and Cultural Rights (ICESCR) in Article 8(d)

explicitly recognises the right to strike. The ICESCR formed part of the Universal Declaration of

Human Rights (UDHR) and is elevated to the status of an 'International Bill of Rights'. Human

Rights Treaties and Resolutions of the United Nations play an important role in the promotion of

55 Th" Mrnisterial Task Team was lead by Professor H Cheadle and other experts notably the ILO's
Professor B Hepple and Professor M Weiss.
56 Explanatory Memorandum Government Gazette l0 February 1995 (no. 16259)
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social, cultural and economic rights internationally. In May 2002, 752 countries ratified this

Conventionss.

The right to strike is also found in the European Social Charter (article 6(a)) and the Additional

Protocol to the American Convention on Human Rights in the Area of Economic, Social and

Cultural Rights (article 8(2)). The right to strike is also entrenched in various present-day

constitutions, for example Brazil, Italy, France and Namibiase.

However, Hodges-Aeberhard et al (1987)60 argue that there is no guaranteed right to strike

outlined in any ILO Conventions or Recommendations. Despite the failure of ILO Conventions

and Recommendations to explicitly deal with the right to strike, they argue that:

(l). Article 3 of the Freedom of Association and Protection of the Right to Organise

Convention, 1948 (no. 87), allows for the general and unreshicted right of workers'

organisations "to organise their administration and activities and to formulate their

programmes". It is found that strikes are an integral part of the functions of workers'

organisations.

(2). The ILO's Committee of Experts, which monitors the Application of Conventions

and Recommendations, and the Governing Body Committee on the Freedom of

Association, in assessing the application of various countries of Article 3 of Convention

No. 87, have supported the principle of the right to strike, subject to any reasonable

restrictions imposed by law, and have defined the limits within which the right to strike

may be exercised.6r

From the above, it is apparent that International Conventions recognise the right to strike, whether

or not this right is explicitly stated within each of the Conventions

57 Ibid. at I 15
58 Association for Women's Rights in Development. Women's Rights and Economic Change. No 3 August

2002 (at l)
5e Davis et al. Fundamental rights in the Constitution: Commentary and Cases, Juta. 1997 (at227)

60 Hodges-Aeberhard, J and Odero de Dios, A. Principles of the Committee on Freedom of Association

"orr."tiitg 
strikes. Intemational Labour Review, vol. 126 no. 5. September-October 1987'

tl lbid.
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Leeal Framework

The 1994 elections ushered in a new government, which adopted a new constitution and passed

several pieces of legislation. As the Constitution is the supreme law of the land, any

interpretation of law is therefore governed by the principles that are enshrined in the Constitution.

In giving effect to the Constitution, the Constitutional Court plays an important role in providing

clarity when adjudicating these disputes.

The Constitution of South Africa62 in section 23(2)(c) states that every worker has the right to

strike. The LRA of 1995 provides both for the right to strike and for the recourse to lock-out,

'Every employee has the right to strike and every employer has the right to lock-out'u'. The LRA

of 1995 regulates strikes and lock-outs in Chapter IV of the Act. The right to strike and recourse

to lock-out is not an unlimited right. The Constitutional Court ruled that the right to strike in the

Constitution is not the equivalent of the right to a lock-out in the LRA. In its ruling, the Court

found,

"The importance of the right to strike for workers has led to it being far more frequently

entrenched in constitutions as a fundamental right than is the right to lock-out. The

argument that it is necessary in order to maintain equality to entrench the right to lock-out

once the right to strike has been included, cannot be sustained, because the right to strike

and the right to a lock-out are not always and necessarily equivalent" (at 841)e.

The provisions in section 23 and 36 of the Constitution of 1996 and in sections 64, 189A and

schedule 8 of the LRA of 1995 places a limitation on these rights. The LRA further distinguishes

between protected strikes and lock-outs and unprotected strikes and lock-outs. A strike or lock-

out will usually only be protected if it complies with the procedures in the Act'

Chapter VIII of the Act, in line with the guarantee in the Constitution of the right to fair labour

practices65, proclaims,

"Every employee has the right not to be unfairly dismissed"66.

62 Act l08 of 1996
63 LRA s6l(l)
5a Ex parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the

Republic of South Africa, 1996 (1996) l7 ILJ 821 (CC)
65 Constitution of South Africa 1996, section 23(l)
65 LRA s185

,
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The new LRA regulates unfair dismissals more precisely than did its predecessor.

"The Labour Courts are bound by the statute and may no longer develop rules under the

umbrella of an amorphous definition of unfair labour practice. The Courts are required to

determine the faimess of a dismissal within the boundaries of a more prescriptive statute,

and the parameters that interpretation of the statute afford"67.

In 1994, South Africa rejoined the ILO and adopted its recommendations and conventions. South

Africa gives expression to these ILO Recommendations and Conventions in the LRA of 1995,

This is evidenced in Chapter I of the LRA of 1995 in the following sections:

r section l(b) 'to give effect to the obligations incurred by the Republic as a member state

of the ILO';

o section 3(a) 'to give effect to its (ILO's) primary objectives; and

o section 3(c) 'to comply with the public intemational law obligations of the Republic'.

Article 214(4) of the 1996 Constitution of the Republic of South Africa further provides,

"Any international agreement becomes law in the Republic where it is enacted into law

by national legislation; but a self-executing provision of an agreement that has been

approved by Parliament is law in the Republic unless it is inconsistent with the

Constitution or Act of Parliament. The ILO's Recommendations and Conventions are

binding on South Africa as a member state"68.

57 van Niekerk A et al. Contemporary Labour Law vol. 6 no 6. January 1997
68 Rrbin N. International Labour Law and the Law of the new South Africa. 25 March 1998. UCT
publication (at 2)
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CHAPTER FOUR

THE ROLE OF THE JIJDICIARY IN GIVING EFF'ECT TO TITE

RIGHT TO STRIKE AS PROVIDED IN OUR CONSTITUTION

The judiciary, in an industrialised country, is in the forefront in deciding whether or not it grants

the necessary relief when adjudicating strikes. In this chapter, we will analyse the Labour Court's

decisions pertaining to the right to strike and the right to fair labour practice as provided for in the

Constitution.

The Definition of a Strike

In the LRA of 1995,

"A strike is defined as...the partial or complete concerted refusal to work, or the

retardation or obstruction of work, by persons who are or have been employed by the

same or similar employers, for the purpose of remedying a grievance or resolving a

dispute in respect of any matter of mutual interest between employer and employee, and

every reference to work in this definition includes overtime 'work', whether it is

voluntary or compulsory" u' 
.

Basson et al'o suggest that a strike is defined when it meets the following elements:

. an action or an omission of a prescribed nature

o the action or omission must be concerted

o the action or omission must have a prescribed purpose

In addition, they advocate that these three elements, only when present simultaneously, would

conshtute a strike as defined in section 213 of the LRA.

In giving effect to the definition of the right to strike, the Labour Court found, in both Nlatha and

Others v Fuel Gas Installations (Pty) LtdTt and WM and Others v Yia Dora Manufacturing

Ltd72, that a work stoppage in response to an employer's breach of contract is not a strike as

6e LRA 1995 section 213

'o Burson et al. Essential Labour Law 1998. Vol. 2 (99-100)

'1 Nkutha and Others v Fuel Gas Installations (Pty) Ltd (2000) 2 BLLR 178 (LC)
72 NUM and Others v Via Dora Manufacturing Ltd (2000) 7 BLLR 827 (LC)
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contemplated by the LRA. In FAWU and Others v Rainbow Chicken Farms'3,the Labour Court

found that where employees make no demand on their employer and simply stay away from work

on principle, their collective action does not constitute a strike. It was found that what the

employees did in this case was to stay away from work for religious reasons.

The Rieht to Fair Labour Practice in Collective Bareainine

ln FAWU and Others v Pets Products (Pty) Ltd74, the employer gave a R200.00 Pick'n Pay

voucher to those employees who had worked during a protected strike by their colleagues. The

court found that the allocafion of the vouchers was not for extra work and would affect or

influence a union member's decision to strike in future. Such conduct infringed section 5(l) and

(3) of the LRA (discrimination for exercising a right/advantage for non-participation) and

undermined collective bargaining, and should be strictly prohibited.

In effecting the right to strike, it was found in CIYIU v Plascon Decorative (Inland) (Pty) Ltd1s,

following failed wage negofiations, that the employer sought an interdict preventing union

members who were not part of the relevant bargaining unit from participating in a protected

strike. The Labour Appeal Court (LAC) found that constitutional rights conferred without

expressed limitations cannot be restricted by reading implicit limitations into them. Employees

may therefore take part in protected strike action called by their union even if they have no

material interest in the outcome, provided it complies with the provisions of the Act76.

Status of Collective Aereements and the Termination of Strikes

With regard to the status of a collective agreementin Country Fair Foods (Pty) Ltd v FAWU and

Others11, the LAC confirmed that employers and employees are not required to comply with the

pre-strike provisions of a collective agreement if they have complied with provisions of the Act.

73 FAWU and Others v Rainbow Chicken Farms (2000) 2l ILJ 6 15 (LC)

'a FAWU and Others v Pets Products (Pty) Ltd (2000) 2l ILJ ll00 (LC)

'5 CWIU v Plascon Decorative (Inland) (Pty) Ltd (1998) 12 BLLR l19l (LAC)
76 par 29. See also "issue in dispute" s.v. s213
77 Country Fair Foods (Pty) Ltd v FAWU and Others (2001) 5 BLLR 494 (LAC)
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In relation to the termination of a strike, in Afrox Ltd v SACWU and Others; SACWU and Others

v Afrox Ltd78, it was found that a strike can terminate in various ways. One possible way is by the

disappearance of the reason for the strike. When it is found, for example, that the employer

concedes to the demands of the strikers, then the strike has no further purpose and it terminates.

When the strike ceases to exist, so does its protectionTe. It was further found where strikers

adopted a new demand after the employer had complied with the original demand, then the

continued strike was unprotected.

The Effect of sCurrent' Collective Aereements

Can a stnke take place during the currency of a collective agreement? It was found in Sortft

African National Security Employers Association v TGWU and Othersto, that a strike is not

prohibited during the currency of a collective agreement if the issue in dispute relates to terms

and conditions applicable after its expiry. It was further found that where the issue was related to

a wage demand in respect of the following year, a collective agreement regulating wages for the

current year did not regulate that issue, and employees were not prohibited in terms of section

65(3)(a)(i) of the Act from striking in support of their demands.

Are Emploved Workers the onlv Guarantors of the Risht to Strike?

Case law has provided that people who have resigned or have been dismissed from employment

are entitled to participate in a strike against their former employer. In the definition of the LRA

section 213, 'employee' for the purpose of the Act include 'employed'. This extension to ex-

employees takes into account of the concept that the employment relationship extends beyond the

termination of the employment confiact. This was upheld in the case of National Automobile and

Allied Workers (Jnion v Borg Warner SA (Ptfl Ldt .

" Afrox Ltd v SACWU and Others; SACWU and Others v Afrox Ltd (1997) 4 BLLR 382 (LC)
7e at 386
80 South African National Security Employers Association v TGWU and Others (1998) 4 BLLR 364

(LAC)
dr National Automobile and Allied Workers Union v Borg Warner SA (Pty) Ltd (1994) 15 ILJ 509 (A)
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Secondary Strikes

What is the dominant view of the Labour Court on secondary strikes? In Samancor Ltd and

Another v NUMSA\2, it was confirmed that the mere existence of a nexus between the business of
the primary and secondary employers is not enough to establish the reasonableness of a secondary

strike but that, in addition, it is necessary to consider whether the nexus was of such a nature that

it could influence the business of the primary employer. In SACTWU v Free State & Northern

Cape Clothing Manufacturers Associations3, the Labour Court found where the union had served

a dispute on the relevant bargaining council, it did not need to re-apply to another bargaining

council if its members were covered in another magisterial district. The court clarified that the

union only needed to apply the procedures necessary in the union affecting a protected strike. The

court based its findings on Afrox Limited v SACWTI and Otherssa and Chemical Workers (Jnion v

Plascon Decorative Inland (Ptfl Lds.

Benefits of Compliance with the Act

In compliance with section 67 of the Act, the LAC held in Ceramic Industries Ltd t/a

Betta Sanitaryware and Another v NCBAIVTJ and Others86,

"The rewards for compliance with the requirements of a protected strike are found

in section 67. ...Non-compliance, however, leads to forfeiture of these

benefits....Broadly speaking, therefore, the Act seeks to give effect to the

fundamental right to strike by insulating participation in a protected strike from

the legal consequences that might otherwise have followed in its wake"

In Marapula and Others v Consteen (Pty) Ltd1, it was held that the dismissal of

employees who had embarked on an unprotected strike action was fair when they were

advised of the consequences of their action and had been afforded adequate time to

reconsider their position.

t' Samancor Ltd and Another v NUMSA (1999) I I BLLR l2O2 (LC)
t' SACTWU v Frees State & Northern Cape Clothing Manufacturers Association (2002) I BLLR 27 (LAC)
tn Afro* Limited v SACWU and Others (1997) 20 ILJ 321(LAC)
8s Chemical Workers Union v Plascon Decorative Inland (Pty) Ltd (1999) 20ILJ 321 (LAC)
86 Ceramic Industries LtdtJaBetta Sanitaryward and Another v NCBAWU and Others (1997) 6 BLLR 697
(LAC)
87 Marapula and Others v Consteen (Pty) Ltd (1999) 8 BLLR 829 (LC)

24

https://etd.uwc.ac.za/



Can Retrenchments take place during a Lock-Out?

Are employers allowed to dismiss employees during a lock-out? In NUM and Others v Via Doro

Manufacturing Ltd\, dismissal for operational requirements during a lock-out is not permissible

since any operational rcquirements leading to the need for dismissal wouid be of the employer's

own making. "If it were the intention of the legislature to give employers the weapon of

retrenchment in addition to the lock-out, it would have said so expressly,8e. 2{n employer may

only resort to retrenchment after conclusion of a lock-out.

"A Fair Hearing Drior to Dismissal"

Dismissals for participating in an unprotected industrial action are regulated under item 6 of

schedule 8 of the LRA. Item 6 confirms that participation in an unprotected strike is misconduct.

It goes on to say, however, that participating in an unprotected strike will not always warrant

dismissal. Factors that must be taken into account include:

o the seriousness of the contravention of the Act;

o attempts made to comply with the Act; and

r whether or not the strike was in response to unjustified conduct by the employer.

ltem 6 also requires an employer to issue an ultimatum and allow the employees sufficient time to

reflect on the ultimatum and to respond to it.

The provisions of item 6 are largely a codification of the jurisprudence of the Industrial Court

goveming dismissal for participating in an unprotected strike. This provision is likely to exert its

influence on the Labour Court when it is called upon to adjudicate dismissals for participating in

unprotected strikes under the new Act.

The Labour Court, in applying the old law, provided useful points as to how the Court is likely to

interpret and apply the provisions of item 6 of schedule 8 of the Act. Workers who participate in

an unprocedural strike commit an act of misconduct, and the normal disciplinary procedures

should be applied, just as in any other case of misconducteo. There had been some confusion

whether an employer who issued an ultimatum to workers on an unprocedural strike ('that they

88 
see rupra note 71

89 ,". rrptu note 7l at par l0
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return to work by a certain time or else...') complied with the requirements of fair procedures.

This question was clarified in the Modise and Others v Steve's Spar Blackheathel judgement in

which the court held that striking workers (on an unprocedural strike) are entitled to a heanng

before being dismissed. The reference to the 'audi alterem partem' rule in the judgement refers to

the widely accepted legal principle that fairness requires that the other side be heard.

The Relevance of the ILO Conventions

In Karras t/a Floraline v SASTAIVU and Othersel tt e teC reaffirmed the correctness of its

position regarding the requirement for a hearing prior to the dismissal of striking employees, as

stated in Steve's Spar Blackheath (supra).

It was argued that the employees had been dismissed because they had repudiated their contracts

of employment. The majority of the court (Zondo JP and Nicholson JA) noted that in Modise and

others v Steve's Spar Blackheathe'the court had held that when an employer contemplates that an

employee's job may be in jeopardy because the employee may have committed misconduct, the

employer must observe the 'audi alterem partem' rule. The court opined that s188 (l)(b) of the

LRA 1995, which required that the dismissal be in accordance with a fair procedure, supported

this view. The section was, in accordance with s3 (2) of the LRA 1995, to be interpreted in

compliance with public intemational obligations of the Republic of South Africa, which in turn

brought article 7 of the ILO Convention on Termination of Employment 158 of 1982 into play.

The court also relied on item 6(2) of the Code of Good Practice: Regulating Dismissals. The

court found that there were no circumstances, which relieved the employer from the obligation to

comply with the 'audi'ruIe.

The court also noted that no ultimatum had been given. An ultimatum is required to give the

strikers a sufficient opportunity to consider the matter and the consequences of non-compliance

with the ultimatum as well as to seek advice before taking the decision to comply or not to

comply with the ultimatum.

e0 See item 6 of the Code of Good Practice. Labour Relations Act 66 of 1995
el Modise and Others v Steve's Spar Blackheath (2000) 2l ILJ 519 (LAC)
e2 Kunas t/a Floraline v SASTAWU and Others (2000) 2l ILJ 21612 (LAC)
93 ,upm note 67
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Uniformitv with ILO Conventions

The Labour Court found harmony in interpreting the application on South African Labour Law of

Article 7 of the ILO. Article 7 of ILO Convention on Termination of Employment 158 of 1982

provides as follows:

'The employment of a worker shall not be terminated for reasons related to the worker's

conduct or performance before he is provided an opportunity to defend himself against

the allegations made, unless the employer cannot reasonably be expected to provide this

opportunity'.

It is clear from the provisions of Article 7 of the ILO, that international standards are such, that

the only basis on which an employer can escape the obligation to give a hearing where the reason

for dismissal is based on the employee's conduct or performance, is if he cannot reasonably be

expected to give such a hearing in a particular case. There is no provision for another exception,

in the form of a dismissal, for participating in a strike. It was found binding in both Steve's Spar

Blackheathel and in Karras t/a Floralinees.

In the above cases, the court has signalled its intention of a fairly strict approach to the dismissal

of unprotected strikers. Thqre is a clear indication that the courts will, in most instances, require

something more than mere want of compliance with the Act where the unprotected strike is of a

short duration and the non-compliance of a somewhat technical nature. In order to ensure that

dismissal is held to be fair, the employer should attempt to address the grievances of the strikers,

and not resort to a knee-jerk dismissal every time there is an unprotected strike.

Unilateral Chanee in Conditions of Employment: Is Strike Action Permissible?

With regard to unilateral change in conditions of employment, the court held in SZR Mill Services

(Pty) Ltd v NIIMSA and Otherse6, that the union had the right to strike in a dispute involving an

alleged unilateral change to terms and conditions of employment, and the provisions of s 64 of

the Act have been complied with, it is not for the court to determine whether or not there has been

94 r." sup.a note 67 par. 30
95 ,"" ,upru note 68 par.26

'u SVR Mill Services (Pty) Ltd v NUMSA and others (2001) 22lLJ 1408 (LC)
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a unilateral change to the terms and conditions of employment, as the Act defines as dispute to

include an 'alleged dispute'.

Claritv on Essential Service Dispute

The LRA places a limitation on the right to sfiike on essential service. In Natal Sharl<s Board v

SACCAWU and Otherse?, the employer sought to interdict a strike on the basis that it was an

essential service. The court held that the employer did not qualiff as an essential service since it

did not fall within the class of employers classified as such under the 1956 Act, which was

deemed to be essential services for a period of six months following the promulgation of the 1995

Act. It was found that,

"The Essential Services Committee must designate a service as an essential service by

publishing a notice to that effect in the Government Gazette and only after an

investigation has been done. These requirements are found in section 70 and 7l of the

Act, and have not been complied with. The applicant has not gone through this

process...Ifthe applicant feels that it ought to be an essential service it should go through

the procedures laid down in section 70 of the Act".

Liability for an Unprotected Strike

Is an employer entitled to compensation from a trade union/employees for loss suffered as a result

of an unprotected strike? Employers may sue for compensation for losses occasioned by an

unprotected strike and approach a Labour Court for a 'just and equitable' amount as provided for

in section 68 (1Xb) of the Act. ln Rustenburg Platinum Mines Limited v Mouthpeace W'orkers

(Jnionet, the court found that the strike was unprotected and it was instigated by the union and no

attempts were made by the union to resolve the strike. The court ordered the union to pay

compensation to the amount of Rl00 000.00 in instalments.

In Manguang Municipatity v SAMWUe, the merits was similar to the above and compensation to

the amount of R25 000.00 was also granted to the employer for the loss suffered as a result of the

e7 Nutul Sharks Board v SACCAWU and Others (1997) 8 BLLR 1032 (LC) at 1039
e8 Rustenburg Platinum Mines Limited v Mouthpeace Workers Union (2001) 22lLJ 2035 (LC)
ee Manguang Municipality v SAMWU (2002) J586

28

https://etd.uwc.ac.za/



strike. Here the court refused to grant the amount of R272 541.84 that was allegedly suffered by

the employer.

The new Amendments in the LRA Section 189A: Giving Further Effect to the Rieht

to Strike

This section allows the unions, when faced with the prospect of more than fifty members

earmarked for retrenchment, to embark on legal sfike action. A limitation will be placed on this

action if the union opts to refer the matter to the Labour Court for adjudication. It was decided on

the advice of the social parhrers, government, labow and employers to incorporate this provision

into the LRA after it was felt that unions should be granted a right to strike in order to influence

the outcome of an operational requirement dispute. This new innovation had its origins in the

difficulties that the court found in developing appropriate relief to workers faced with

retrenchments. The Labour Court, in Van Rensburg v Austin Safe CotN, found that,

"an employee is entitled to fair labour procedures. This right is protected by the

Constitution as well. Unfortunately, this does not mean that an employee has the right to

permanent and indefinite employment with a particular employer or in a particular

position. An employer is entitled to look for new areas to better himself...A court should

be mindful not to interfere with the legitimate business decisions taken by the employers

who are entitled to make profits and even better profits if this can be achieved".

The judgements that followed the Labour Court decisions were as such that the Labour Court was

not prepared to second-guess the management's reasons for operational dismissals.

ln South African Mutual Life Assurance Society v Insurance Banking Staffand Association and

Otherstot, the court held that the alleged restructuring/reorganisation by the employer of a

particular department was really nothing more than 'a means of dismissal of the individual

respondents based upon their incapacity and work performance'. The decision to dismiss thus did

not pass muster, but was found to be 'neither commercially, nor operationally justifiable on

rational grounds based on fairness'. In this decision, it became clear that the courts were

prepared to analyse the substantive nature of dismissals based on operational requirements. This

r00 Van Rensburg v Austin Safe Co (1998) I BLLR 86 (IC)

'or South African Mutual Life Assurance Society v Insurance Banking Staff and Association and Others,

case number CA 10/00, dated29 June 2001
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signalled a major shift from previous case law where the court moved from caution to a more

interventionist approach.

This new procedure, section 189A allows for a facilitator to be appointed by the CCMA in

assisting the parties in arriving at an agreement as to avert possible strikes or litigation in the

Labour Court. Employees affected by a proposed retrenchment will have a 60-day period in

order to try to resolve any possible disputes. The labour court will no longer rely on the

precedent setin SACWU v Affroxto2 instead it will have a more proactive approach in determining

relief sought by these dismissals. It is clear that the labour court armed with the new amendments

would conduct a more interventionist approach in determining operations requirements disputes

in the Labour Court when called upon to adjudicate these disputes.

Can Minoritv Unions Strike?

The Constitutional Court in a landmark decision in National Union of Metalworkers and Others v

Bader Bop (Pty) Ltdto3, was called upon to determine whether a minority union is afforded the

right to strike as provided for in the Constitution. ln a previous judgement, it was ruled in the

LAC in three separate but concurring judgements, with judge Davis writing a separate dissenting

judgement. The court found that the strike by a minority union would be unprotected based on

the following:

r that the Act only confers organisational rights on majority unions and where the issue

is in dispute, it should be refened to arbitation;

o the Act further promotes collective bargaining through 'majoritarianism' and that only

majority unions have the right afforded in section 65 of the Act;

r that strike action by an unrepresentative trade union demanding organisational rights

confered by part A of Chapter ttr of the LRA is not a strike as defined in section 2 13

of the LRA and is therefore prohibited.

Judge Davis, in dissenting judgement held that a strike was protected for the following reasons:

o there is no express prohibition in the LRA against the right to strike in support of a

demand for organisational rights included in section 14 of the Act;

'o' SACWU v Affrox (1999) 20ILJ l7l8 (LAC)
r03 National Union of Metalworkers and Others v Bader Bop (Pty) Ltd (2003) 24ILJ 305 (CC)
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a an unrepresentative trade union can strike in support of a demand to be allowed to

exercise rights that is provided for in Chapter III of the LRA, including those in

section 14 of the Act.

The Constitutional Court, in its judgement, was unanimous that minority unions have the right to

strike, in giving effect to the Constitution and the ILO's Recommendations and Conventions

applicable.

"This case concerns the right to strike. That right is both of historical and

contemporaneous significance. In the first place, it is of importance for the dignity of

workers who in our constitutional order may not be fteated as coerced employees.

Secondly, it s through industrial action that workers are able to assert bargaining power in

industrial relations. The right to strike is an important component of a successful

collective bargaining system. In interpreting the rights in s 23 [of the Constitution],

therefore, the importance of those rights in promoting a fair working environment must

be understood. It is also important to comprehend the dynamic nature of the wage-work

bargain and the context within which it takes place. Care must be taken to avoid sefting

in constitutional concrete, principles governing that bargain which may become obsolete

or inappropriate as social and economic conditions change."ru

This is a clear signal from the Constitutional Court that workers have the right to strike.

'* Ibid.
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CHAPTER FIVE

CONCLTIDING COMMENTS

The right to strike as entrenched in the Constitution stimulated a number of debates in whether

this right will lead to labour unrest or chaos in the field of labour relations. Various quarters in

our society advocated that the right to strike is not conducive to growth and job creation. This

debate is far from over as the recent constitutional judgement of the National Union of
Metalworkers and Others v Bader Bop (Pty) Ltdtq'. Questions will be asked whether this

decision will hold on challenge in a Constitutional Court appeal and, if successful, if we can

afford a new wave of strikes by minority unions.

It is clear that the South African government's commitment in transforming the South African

labour market has fully embraced the international arena in giving effect to the right to strike as

found in a significant number of countries in the world. Empirical research has shown that the

right to strike is a basic right in the regulation of power between employers and employees and

that strike action does not necessarily lead to job losses and chaos in the economy. The strategy

that the government has adopted in the Department of Labour's l5-point programme is one that

addresses the whole labour market, not only in providing for the right to strike but also it is

backed up by providing an infrastructure for growth and job creation. It is shown that in the

1980s, during the days of the apartheid government when there was no right to strike, the number

of work days lost to strike action amounted to six million and that there was a gradual decline in

strikes during the 1995 and 1996 periodr06. The South African Reserve Bank Survey further

found that there was a decline in strike action. In 1999, 3.1 million man-days were lost to strike

action and in 2000, the number fell to 0.5 million (almost 84%). This indicates the lowest level

of strike action in almost two decades'o'. The statistics revealed that labour relations in South

Africa have shifted from an adversarial approach to a more harmonious interaction between

labour and business. The CCMA has undoubtedly played an important role in providing support

and expertise in the settling of disputes.

lo5 s". s,rpra note 100
105 Finnemo.e M. Introduction to Labour Relations in South Africa. Sixth Edition. Durban: Butterworths
November 1998 (at257)
107 South African Reserve Bank. Labour Markets and South Frontiers: Reflections on current issues no l,
March 2002.
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The South African government's commitment to construct a legislative framework, which not

only, promotes collective bargaining and the right to strike, but also, provides support in the

development of skills and the restructuring of industry, is an important component in positioning

itself in dealing with the ever-changing demands brought about by globalisation in the world of

work. In embracing the framework provided by the ILO Recommendations and Conventions in

promoting collective bargaining, it can be argued that the minimum standards provided by the

ILO is a realistic benchmark in determining South Africa's own labour standards to the rest of the

world. The survival of the labour market will, however, depend on the compromises and

sacrifices the parties are prepared to make in terms of developing a realistic framework which

will be flexible enough to accommodate the concerns of both organised labour and industry,

coupled with the strong legislative and supportive framework provided by the government and in

such forums such as the National Economic Development and Labour Council (NEDLAC)Io8,

and the Millennium Labour Council.

The South African experiment in promoting the right to strike will undoubtedly be challenged on

all fronts in the labour market. But, the current set of strike law can serve as a model for other

countries, which are interested implementing the South African experience into their strike law.

108 NEDLaC is a statutory council governed by Act 35 of 1994. lt consists oforganised labour, organised business and govemment

where all legislation relating to labour, economic and development policy is considered in order to reach consensus before it is sent to

Parliament in order for it to be written into statute. See duToit et al labour Relations Law: A comprehensive guide. 3d edition.

Butterworths 2000 (l 8-l 9)
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