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The Arabic Alphabet & Transliteration

Arabic Name of Letter | Transliterati | Arabic English
Letter on Symbol Example Equivalents

As in;
i ‘Alif/Hamzah ¢ ‘Asad (lion) Apple, in, etc.
<@ Ba’ B Bustan (garden) Bat, bee, etc.
& T2 T Tin (fig) Tea, take, etc.
< Tha’ TH Thallajah (fridge) Think, thank, etc.
z Jim J Jamal (camel) Jack, joke, etc.
z Ha’ H Himar (donkey) None
¢ Kha’ KH Khabbaz (baker) None
3 Dal D Dunya (earth) Did, do, etc.
3 Dhal DH Dhikr (remember) The, they, etc.
B} Ra’ R Rajul (man) Ride, rope, etc.
J Zay 4 Zaytiin (olive) Zebra, zone, etc.
o Sin S Samak (fish) See, sack, song,

etc.
o Shin SH Shaukah (fork) Ship, shin, etc.
) Sad S Sadr (chest) None
U Dad D Dayf (guest) None
L T T Talib (student) None
L 7 Z Zahr (back) None
& ‘Ayn ‘Ilm (knowledge) None
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¢ Ghayn GH Ghada’ (lunch) None

- Fa’ F Fal-1ah (farmer) Fish, fat, food, etc.

3 Qaf Q Qalb (heart) None

&l Kaf K Kitab (book) Cat, kettle, camp,
etc.

J Lam L Laban (milk) Lick, lap, etc.

e Mim M Ma’ (water) Met, mass, etc.

O Niin N Najm (star) Knee, nay, etc.

9 Waw AW Walad (boy) Win, watch, etc.

o Ha’ H Hawa’ (air) Has, him, here,
etc.

¢ Ya’ Y Yad (hand) Yet, you, yes, etc.

Arabic Vowels

Short Vowels Long Vowels

- Fathah A 15 Fathah + madd (‘alif) a

-=- Kasrah I (st Kasrah + madd (ya’) 1

- Dammah U 50 Dammah + madd (waw) i
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Table of Foreign words used in this thesis

Arabic English

Al-Albait The family of Prophet Mohammed PBUH and their
descendants.

Ad-duhuur The plural of Thahr.

Awlad Al-butuun

The cognate grandchildren.

Awlad Ad-duhuur The agnate grandchildren and their descendants.

Al-butuun The plural of Batn.

Awsa He bequeathed.

Batn The antonym of the Thahr. A branch of a tribe (from a
female).

Bayt al-Mal The public treasury.

Bin The son of...

Bint The daughter of...

Da’if Weak.

Dayn Debt.

Eid al-Adha An Islamic festival on the 10th day of the month of Dhul
Hijjah of the Islamic lunar calendar.

Faraid The shares according to the Islamic rules of inheritance.

It is the plural of faridat.

Fatwa A ruling or opinion issued by an Islamic scholar/s.

Fidyah A charitable payment or food donation which is due because
of unfulfilled religious duties or committing sins, such as
missed obligatory fasts.

Hadith/ahadith Talks, actions, or reports of Prophet Mohammed (PBUH).
Ahadith is the plural of hadith.
Hajb hirmaan The total blocking of inheritance due to the presence of a

closer heir.
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Hajb nugsaan

The partial blocking of inheritance due to the presence of a
closer heir.

Hajj The Muslim pilgrimage to Mecca in the last month of the
Islamic, Hijri year.

Hanaft An Islamic school/ that originated in the 8th century in Iraq
by Imam Abi Hanifa.

Hanbalt An Islamic school that was established by Imam Ahmad Ibn
Hanbal in Baghdad.

Hanabilah Followers or scholars of the Hanbalr school.

Hiba Gift.

Hijri Islamic year.

Imamiyyah A school of Shi’i madhhab/ Shia Islam/ Shia Muslims.

Injil Gospel.

Janazah Burial preparations.

Kafaltu almaala bil

maali

Securing money with money.

Kafaltu ar-rajula

Securing a man.

Malikt An Islamic school that was established by Imam Malik Ibn
Anas in Medina.

Madhhab Doctrine or school.

Magqasid Purposes.

Meerath The deceased’s estate’s shares which are distributed among

the legal heirs.

La darar wa-la dirar

Nor harm or damages should be caused to anyone.

QOyas

Analogy.

Quraan/ Al Quran/

Qur’an

The Holy Qur’an book which is the word of Allah.

Shafi 't

An Islamic school that was established by Imam Muhammad

Ibn Idris al-Shafi‘1, a student of Imam Malik.
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Shart ‘ah

The entire body of Islamic religious law from Allah.

Shia/ Shi’i madhhab

Islamic doctrine based on the thought that Ali Ibn Abi Talib,
Prophet Mohammed’s cousin and son-in-law, was the
rightful successor to the Prophet (PBUH), divinely
appointed.

Sunnah/ madhhab

Sunni

Islamic doctrine based on the thought that no one has been

divinely appointed as a successor to the Prophet Mohammed

(PBUH).

Sunnah Mu’akkadah

Talks, actions, or reports of Prophet Mohammed (PBUH)

which were approved.

Tabi’iin Muslim people who lived after the era of Prophet (PBUH).
Taraka The past tense of ‘leave’.

Tarikat/ Tarikaat/ Estate/s

Tawrah Torah.

Ulama/ ulama Scholars.

Wajibah Obligatory.

Wassa The past tens of ‘bequeath’.

Wasiyyah/ wasiat Bequest.

Wasiat wajibah Obligatory bequest.

Zahirt school

An Islamic school that was established by Ibn Hazm al-
ZahirT.

Zakat

Yearly percentages on all forms of wealth.
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Table of Glossary

The following table provides a list of technical terms used in this thesis.

Term Definition

Agnate A person descended from the same male ancestor as another
specified or implied person, primarily through the male
line.

Bequest A property that is given through a will to a beneficiary to
be entitled on the testator’s death.

Block/bar from | Exclusion in inheritance due to the presence of a closer heir.

inheritance

Cognate A person descended from a female ancestor.

Companions Muslim people who lived in the era of the Prophet (PBUH)
and met him.

Direct descendants Children.

Distant kindred

A relative who is neither a fixed sharer nor a residuary and

inherits only from the residue of the intestate estate.

Gross estate

The whole estate owned by a deceased person at the time

of their death before any deductions.

Heir/ inheritor

A person who is legally entitled to the estate or part thereof

of another on that person’s death.

Indirect descendants

Grandchildren

Inheritance An estate that is inherited.
Inheritance by | The situation where an heir inherits only the remainder of
agnation the deceased’s net estate, if any, after the distribution of the

prescribed shares.

Intestate estate

Net estate less testate succession claims.

Legatee A person who receives assets as a legacy or bequest on the
death of another person.
Net estate The estate of a deceased person that remains after the

deduction of estate liability claims.
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Obligatory bequest

The mandated bequest for grandchildren whose parent died

during the life of the testator.

Quranic imperatives

The directives, commands, or requests under the Quran.

Religious debts

A debt owed to Allah (such as zakat).

Ruler

The ruler, in this study, means the president or king, as
applicable, or their representatives, including judges of a

Muslim country.

Testate estate

The property of a deceased person that is distributed to a

legatee as laid out in the deceased’s bequest.

Testator A person who makes a bequest or a legacy (the grandfather
i this study, unless it is provided otherwise or the text
indicates differently).

Testatrix A woman who makes a bequest or a legacy (the

grandmother in this thesis, unless it is provided otherwise

or the text indicates differently).
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ABSTRACT

The topic of obligatory bequests is one that has sparked much debate. In recent years, some
contemporary scholars have supported obligatory bequests because they considered it a fair
solution to the problem of non-inheritance by orphaned grandchildren whose parents have died
during the testator’s lifetime. However, other scholars disagree on the grounds that the
provisions of the Egyptian Act of Wills No. 71 of 1946 (EAW 71) conflict with the inheritance
system in Islamic Shari ‘ah (the entire body of Muslim’s law from Allah). The application of
obligatory bequests in Egyptian law may be seen to violate the inheritance system and its rules.
Law scholars disagree with the method of calculating the obligatory bequest in EAW 71
because of a lack of clarity in the provision in Article 76 that imposes it. The thesis investigates
the rules of EAW 71 regarding the obligatory bequest and whether there is a conflict of
provisions between the obligatory bequest law, enacted by the legislature, and the inheritance
system, which is considered a basic system in Islamic Shari ‘ah that does not accept prejudice
to its provisions. In addition, several gaps in EAW 71 have been identified and addressed. Thus,
this thesis aims to clarify the current law of the obligatory bequest within Muslim countries,
namely Egypt, Jordan and Malaysia with a specific focus on EAW 71. It examines
shortcomings and seeks to address them. It further, provides recommendations regarding
obligatory bequests within EAW 71. This study also aims to stimulate debate on the provisions
of obligatory bequests in the countries of Egypt, Jordan and Malaysia to present a comparative
examination toward addressing the aims of this thesis. Therefore, the thesis provides a set of
recommendations to address the gaps in Egyptian law revealed through examining and

comparing the obligatory bequest in Egypt, Jordan and Malaysia.
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Chapter One

Introduction

1.1 Introduction

All praise is due to Allah, the Mighty, the Wise. May there be salutations and peace upon the
Chosen Prophet, who was sent as a mercy to all the worlds, and upon his family and
companions.' One of Allah’s favours over His servants is that He has guided them to the truth.
We beseech Allah to make us amongst those servants. Henceforth, Allah guided us regarding
bequests. Therefore, one may be aware of the good deeds and social bonds that one should not
neglect during life in this world. Following the guidance of Allah regarding bequests will result

in an amassment of good actions in the Hereafter.>

A bequest is a voluntary or obligatory disposal of ownership taking effect after death as defined
by some law.® This means the bequest can be made by a person’s will or by law.* Inheritance
refers to the share a person is entitled to by law from the deceased’s net estate regardless the
deceased’s will. In other words, inheritance is a general legal concept referring to a benefit left
by a deceased person to a beneficiary, whereas a bequest refers to a specific amount or item.
Inheritance is governed by fixed (forced) shares, while bequests are limited to one-third of the
estate. In addition, Islamic law recognises a statutory (or obligatory) bequest. This means the
inheritance is governed by fixed (forced) shares and the deceased person’s will does not play a
role in inheritance.’ Obligatory bequest is a concept in the Egyptian Act of Wills No. 71 of
1946 (EAW 71). Some Muslim academic writers define obligatory bequests as a bequest to

parents and close relatives who do not inherit due to the existence of a closer relative who may

! The term companions means in this study the Muslim people who lived in the era of prophet PBUH and met
him.

2Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (4) 11-12. The
terms ‘Al Quran,” ‘the Quran,” ‘4/-Qur’an,” and Holy Qur’an are used interchangeably in this thesis. In Islam,
the Quran was revealed to the Prophet (PBUH) and is the word of Allah. Allah says in Al Quran ‘we reveal the
Reminder, and we verily are its Guardian.” Al Quran 4 11. The word ‘Reminder’ means the Quran. Halim AH,
Noor NAM & Salim WNM 2020 ‘The Execution of Muslim’s Will (Wasiyyah) in Malaysia: A Way to Evade
Islamic Inheritance (Faraid) (Pelaksanaan Wasiat di Malaysia: Satu Cara Pembahagian Harta Pu-saka (Faraid)’
(2020) 17 Journal of Islam in Asia 187.

3 Article 266 of the Jordanian Personal Status Law No 15 of 2019. See Chapter 4 section 4.2 for more details;
Kamarudin MK & Muhamad NHN ‘Islamic estate planning and management: Malaysian experience’
(2018) International Journal of Management Applications 11.

4 See Chapter 2 section 2.4 for more details. Obligatory bequest in this study refers to the mandated bequest for
grandchildren whose parent died during the life of the grandparent unless it is provided, or the context indicates
otherwise.

> Dawoud AMA Alhugoq Almutalika Bi Altarikat Byn Alfigh Walganon (2006) 25.

1
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be more entitled to inherit the deceased’s estate and block those other relatives.® This concept
was developed by Egyptian legislature in trying to address the existing problem of the rights
of orphaned grandchildren.” Orphans (including orphaned grandchildren), under Islamic
Shari ‘ah,® means children whose father, mother or both parents have died before such children
have reached puberty.’ The four schools of Islamic jurisprudence!® agree that the a person is
no longer an orphan when they reach the age of majority, according to the sadith of the Prophet
(PBUH) which states that ‘there is no orphan after attaining puberty...’!!

The four schools agree that the age of majority is when a person reaches puberty, according to
the verse, ‘and when the children among you come to puberty, then let them (also) ask for
permission, as those senior to them (in age).’'? The four schools provide physical signs that
indicate that a person has reached puberty, such as emission of body hair in boys, growth of
coarse pubic hair (for boys and girls) and menstruation or pregnancy in girls. In the absence of
physical signs appearing, then it is defined as the age of 15 years according to Hanbali, Maliki
and Shafi 7 schools, or 17 years for girls and 18 years for boys according to the Hanafi school.'?
Thus, children who have reached puberty are not considered orphans. Therefore, orphans are

defined as those children whose father or mother or both parents died before such children have

reached puberty.'* Nonetheless, under Islamic Shari ‘ah, the term is mostly used to refer to

¢ See Albandari AS (ed) Almuhalah Bilathar (1405h) 8 353.

7 Adel AA ‘The Obligatory Bequest in Egyptian Law’ (2020) The Journal of Legal Studies 67, Ahmed F,
Mohamed K “The inheritance system and wills’ (1999) Legal House. Alexandria, Egypt.

8 The terms ‘Islamic Shari ‘ah law, Islamic law and Islamic Shari ‘ah are used interchangeably in this thesis.

° Eskander N Majam Almaany (2001) 403.

10 These four schools are the Hanafi, Maliki, Shafi i, and Hanbali.'° Each school emerged from distinct historical
and intellectual contexts, shaping its interpretations of Islamic Shari ‘ah, including bequest regulations. Firs, the
Hanafi School originated in the 8th century in Iraq under Imam Abiu Hanifa. This school reflects the juridical
traditions of Kufa. Secondly, the Maliki School was founded by Imam Malik Ibn Anas in Medina. Thirdly, the
Shafi T School was developed by Imam Muhammad Ibn Idris al-Shafi‘T, a student of Imam Malik. Fourthly, the
Hanbali School was established by Imam Ahmad Ibn Hanbal in Baghdad. These are the four dominant schools
with a large following in the Islamic context on which the study focuses.

1 Bin Ash’ath IHADS Sunan Abu Dawud (2873); Altermidhi MASM Sunan Altermidhi 2 (1713); AlKasani A
Bada-i’ as-Sana-i’ fi Tartib ash-Shara-i (1327H) 7 100; Aldasoqi SMAA Hashiyat Aldasoqi Ala Alsharh
Alkabiyer (1230H) 1 96; Ibn Qudamah A/ Mughni 9 99; An-Nawawi Al-Majmu’ Sharh al-Muhaddhab (676H) 3
149.

12 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (24) 59.

13 AlKasani A Bada-i’ as-Sana-i’ fi Tartib ash-Shara-i (1327H) 7 100; Aldasoqi SMAA Hashiyat Aldasoqi Ala
Alsharh Al- Kabir (1230H) 1 96; Ibn Qudamah Al Mughni 9 99; An-Nawawi Al-Majmu’ Sharh al-Muhaddhab
(676H) 3 149.

4 The thesis uses the same terms as in the example to refer to the people involved. The deceased
grandparent/testator is referred to as the deceased testator, grandparent, grandfather or grandmother of the
orphaned grandchildren. The dead son/daughter/child of the deceased grandparent/testator refers to the parent of
the orphaned grandchildren of the deceased grandparent/testator, and so on. Therefore, the term ‘dead’ usually
refers to or is usually used with the child of the deceased grandparent and such dead child is the parent of the
orphaned grandchildren at the same time, unless the text indicates otherwise. The term ‘deceased’ usually refers
to or is usually used with the deceased grandparent.
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children only when their father or both parents have died, until such children reach the age of
majority according to the four schools.!> This means a person is not an orphan if only their
mother has died or if they have reached puberty. The first meaning is used in this study
regardless of which parent has died and the age of the orphaned grandchildren. Consider the
following scenario under the rules of inheritance of Islamic Shari‘ah: Ahmed (deceased
grandparent/testator) died leaving a father (Ali), a mother (Khadija), a wife (Hind), a full
brother (Mohammed), a full sister (Aisha), a son (Qasim), a daughter (Fatimah) and orphaned
grandchildren (Hassan and Zainab) from a dead son (Omar). In this example, the father (Ali)
inherits one-sixth and the mother (Khadija) inherits one-sixth of the deceased’s net estate; the
wife inherits one-eighth of the deceased’s net estate, The full brother (Mohammed) and the full
sister (Aisha) do not inherit anything of the deceased’s estate; The son (Qasim) and the
daughter (Fatimah) inherit the remainder of the deceased’s net estate, the male double the share
of the female; and the orphaned grandchildren (Hassan and Zainab) do not inherit any of the
grandparent’s estate. The orhaned grandchildren here do not inherit because, under Islamic law,
there is no representation per stirpes. This means orphaned grandchildren sometimes do not
inherit under the rules of inheritance. However, they may get a portion from the deceased’s
estate through a bequest.'® Their portion of the deceased’s estate is therefore not an inheritance

but a bequest.

To deal with the above situation, the Egyptian legislature enacted EAW 71 which was a good
attempt to address the issue of non-inheritance by orphaned grandchildren. However, many
gaps appear in this Egyptian legislation that have led to controversy and disagreement between
writers and legal jurisprudence in Egypt. There seem to be inconsistencies between the
provisions of EAW 71 and the rules of the inheritance system within Islamic Shart ‘ah.'” These
inconsistencies have, further, led to the ineffectiveness of this law, which hampers the
resolution of problematic cases in Egypt. Likewise, there is ambiguity surrounding the

provisions of EAW 71.

Furthermore, there have been no amendments attached since the issuance of this law in 1946.
This, in turn, has led to the courts being inundated with disputes as children accuse the orphaned

grandchildren of claiming a right not recognised by Islamic Shari ‘ah. This is because the share

15 AlKasani A Bada-i’ as-Sana-i’ fi Tartib ash-Shara-i (1327H) 6 186; Ibn Qudamah A/ Mughni 6 341, An-
Nawawi Al-Majmu’ Sharh al-Muhaddhab (676H) 3 149; Aldasoqi SMAA Hashiyat Aldasoqi Ala Alsharh Al-
Kabir (1230H).

16 Ahmed F, Mohamed K ‘The inheritance system and wills’ (1999) Legal House. Alexandria, Egypt.

17 See chapter 3 section 3.4 for more details.
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of the orphaned grandchildren in the deceased’s estate in the presence of the children is not
regulated by the inheritance system in Islamic Shari‘ah. On the other hand, the orphaned
grandchildren would defend and uphold their rights as defined by the legislation that applies to
their case. For this study, two other Muslim countries have been chosen in order to conduct a
comparative study with Egyptian law. Malaysia was chosen due to the existence of a modern
law governing obligatory bequests, the Muslim Wills Act of 1999 in Selangor (MWAS 1999).'8
It has proved immensely successful, as demonstrated by the existence of five famous cases
related to a will for a duty that the judiciary has dealt with successfully under the later
amendment of 2016.'° Noteably, there is no uniformity regarding the provisions of obligatory
bequest in Malaysia. Only six states instead of 14 in Malaysia have enactments concerning
obligatory bequest in Muslim Wills Enactments issued at state level. These six states are
Selangor, Kelantan, Pahang, Negeri Sembilan, Melaka, and Sabah.?° However, this study deals
only with MWAS 1999.

Similarly, Jordan is chosen for this comparative study because it employs Islamic Shari ‘ah as
the main source of law.?! It is considered one of the leading Arab countries in the field of law.?
It regulates obligatory bequests within its Jordanian Personal Status Law No. 15 of 2019 (JPSL
15). However, this law is not the first version to deal with obligatory bequest in Jordan. The

obligatory bequest provisions were provided earlier.??

There are common ties between Egyptian and Malaysian laws which this study aims to make
explicit. These common ties deal with the obligatory bequest law in a way that may demonstrate
the differences with Egyptian law which will be of a helpful comparison. These comparisons
may give rise to suggestions for addressing the issue of obligatory bequests and the rights of
the orphaned grandchildren. This chapter provides the background, problem statement and the

aims of the study. It also presents the research questions, significance, rationale, literature

18 The Muslim Wills Act of 1999 in Selangor (amendment of 2016). The Jordanian law is discussed in Chapter 4
while the Malaysian law is discussed in Chapter 5.

19 Fatima K The Obligatory bequest Law in the State of Selangor: an analytical descriptive study (LLM thesis,
International Islamic University Malaysia, 2015) 55.

20 Alma’amun S, Kamarudin MK & Wan Mohd Nasir WN et al ‘Legislative Provisions for Wasiyyah Wajibah in
Malaysia and Indonesia: To What Extent Do They Differ in Practice?’ (2022) 14 ISRA International Journal of
Islamic Financel 60-7.

21 Abo Al-Basal AN ‘The obligatory bequest between jurisprudence and Jordanian personal status law’ (2012)
The Journal of Legal Studies.

22 This means the Jordanian law inspired many Arab countries law, such as Yemeni law.

23 See Chapter 4 for more details.
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review, research methodology, limitation of the study and the structure of the thesis (chapter

outline).

1.2 Background

Generally, bequests are not obligatory. In other words, they are determined by and subject to
the testator’s will, consent, and choice.?* Bequests are not obligatory on the person unless it is
the right of Allah Almighty, such as the bequest to perform Hajj (the Muslim pilgrimage to
Mecca in the last month of the Islamic, Hijri, year) or to pay zakat (a mandatory percentage
which is a yearly taking from Muslims’ wealth and given to poor Muslim), an expiation, or it
is the right of worshipers to pay off debt, return deposits, and trusts by agreement.”> However,
the obligation to make a bequest regarding the claims of the right of Allah is not of the same
nature under all Islamic schools of law. For example, on the one hand, the Hanafi school state
that religious debts constitute an obligatory bequest, but it is not executed from the deceased’s
estate if the deceased did not make a bequest during his life unless it is executed optionally by
the heirs.?® One the other hand, Hanbali school states that religious debts constitute an

obligatory bequest and it must be executed from the deceased’s estate.?’

The obligatory bequest of this study, however, means that which is imposed by law to the
orphaned grandchildren. In order to avoid the controversy and the differences in judgments
regarding bequest, the EAW 71, was enacted on 24 June 1946 to regulate the obligatory bequest
in articles 76, 77, 78 and 79. The law became enforceable on 1 September 1946. The study
choses Egyptian law because it is one of the first Islamic countries’ laws which regulate
obligatory bequests. In addition, it inspired many countries in the Islamic world to regulate
obligatory bequest. Furthermore, there are some gaps and ambiguities that need to be clarified
regarding the provisions of obligatory bequest in this law. However, conflicts arise as a result
of the obligatory bequest issued by EAW 71. This law imposed as an obligation the bequest
for a certain class of relatives, which subject to certain conditions and certain amounts, are
governed by these articles.?® A bequest is made obligatory for orphaned grandchildren whose

parent died during the life of his/her grandfather or grandmother. This means the obligatory

24 Basma Z R The obligatory bequest and its contemporary applications (LLD thesis, Mohamed Boudiaf
University, 2016). The testator is a person who makes a bequest or a legacy.

25 Badr AA Sharh al-Hidayah (2000) 13 288.

26 Nujim Almasry ZIM Albahr Alraiyq SharhKanz Aldagiq (970H) 8 250.

27 Albahuti MY Kashshaf al-gina’ ‘an Matn al-Igna (1051H) 6 459.

28 Larum M ‘The Will between Shari ‘ah and law’ (1998) The Journal of Legal Studies 26.
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bequest is carried out if the heir executes it voluntary. If they do not, it is executed obligatory

by the rules of law.?

Omar defines obligatory bequests as the amount bequeathed for orphaned grandchildren who
do not inherit anything after the death of their grandfather or grandmother due to the presence
of those who block them from inheriting (the partial or total blocking in inheritance due to the
presence of a closer heir).?° In other words, the offspring of an individual who died while
his/her deceased father or mother is alive sometimes do not inherit due to the presence of other
family members who block them from inheriting.?! These family members include, but are not
limited to, the children, brothers and sisters of the deceased. Thus, the orphaned grandchildren
may become poor and destitute, while other living children and grandchildren become rich and
enjoy life.3? This is a result of disparity in the distribution of the deceased’s estate.’® As a
consequence of this imbalance and deprivation, hostility and enmity develop between orphaned
grandchildren, children and other relatives, which consequently is passed down from one
generation to another.>* This hostility may be considered one of the causes of family

disintegration and social turmoil.*

Therefore, it is necessary for the legislature of a country to intervene in order to legally address
such recurrent issues.*® To deal with the exclusion that grandchildren face, the Egyptian
legislature thus mandates an obligatory bequest under specific conditions, and renders a share
of the grandfather or grandmother’s estate to the orphaned grandchildren.?” This is on the
condition that their share does not exceed one-third of the deceased’s net estate, as
compensation for inheritance they have lost.>® Moreover, this share (obligatory bequest) may

have priority over other bequests.’* However, critics of the obligatory bequests state that even

2 Essawi AE Ahkam Almauarith Fi Alshria Aleslamiat 6 ed (1966) 263.

30 Omar A Ahkam Almauarith Fi Alshria Aleslamiat 4 ed (1966) 331. The total blocking in inheritance due to the
presence of a closer heir is called in Arabic hajb hirmaan. Hajb hirmaan happens where the relative does not
inherit anything due to a closer heir, such as the grandfather where the father of deceased person is alive. The
partial blocking in inheritance due to the presence of a closer heir is called in Arabic sajb nugsaan which happens
where the relative inherits, but a lesser amount due to the presence of another closer heir relative, such as the
deceased’s wife in the presence of the children.

31 Atiah AS Ahkam Almauarith Fi Alshria Aleslamiat (2008) 25; Omar A Ahkam Almauarith Fi Alshria Aleslamiat
4 ed (1966) 331.

32 AbdulRahman MA Mukhtaser fi Ahkam Alwasiya (2012) 158-60.

33 AbdulRahman MA Mukhtaser fi Ahkam Alwasiya (2012) 158-60.

34 Ahmed F, Mohamed K ‘The inheritance system and wills’ (1999) Legal House. Alexandria, Egypt.

35 Ahmed F, Mohamed K The inheritance system and wills’ (1999) Legal House. Alexandria, Egypt.

36 Articles 76, 77, 78 & 79 of the Egyptian Act of Wills No. 71 of 1946.

37 Articles 76, 77, 78 & 79 of the Egyptian Act of Wills No. 71 of 1946.

38 Articles 76, 77, 78 & 79 of the Egyptian Act of Wills No. 71 of 1946.

39 Articles 76, 77, 78 & 79 of the Egyptian Act of Wills No. 71 of 1946.
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though it is legally obligatory, it is not part of Islamic Shari‘ah.** Nowadays, it has been

repeatedly argued that Islamic Shar ‘ah has no legal basis for people’s love of money.*!

Nonetheless, article 76 of EAW 71 determines who is entitled to the obligatory bequest of the
deceased’s estate.*? The explanatory memorandum® shows the motive, the jurisprudential, and

fundamental evidence of these rules. It further states that,

‘Article 76, and the articles after it, were drawn up to avoid a situation of abounding
complaint, such as the case of the orphaned grandchildren whose parents died during the

life of the grandparents or died with them’.**

Due to the presence of the deceased’s heirs of such as sons who block orphaned grandchildren
from inheriting from the deceased grandfather or grandmother, these orphaned grandchildren
rarely inherit.*> The non-heirs relatives who are entitled to an obligatory bequest under this
article are limited to the orphaned grandchildren. Such provisions are partially based on the
doctrine of Ibn Hazm Al-Zahir1,*® and the legal rule mentioned in the second article of the
EAW 71, which states that the ruler has the authority to order what is permissible for what the

ruler considers to be in the public interest.*’

Thus, the legislature gave article 76 special attention in its report which states that the
legislature prioritised the prevention of abounding complaints, which is the case of orphaned

grandchildren. Regardless of the attempts of these articles to address the issue of the obligatory

40 Ahmed FH ‘The Provisions of Wills and Endowments in Islamic Sharia’ (2000) Faculty of Law, University of
Alexandria 67.

41 Ahmed FH “The Provisions of Wills and Endowments in Islamic Sharia’ (2000) Faculty of Law, University of
Alexandria 67.

42 The article provides that (1) If the deceased person, even if declared dead by a court of law, did not bequeath to
the orphaned grandchildren from the son or daughter who died with or before this deceased person, the orphaned
grandchildren entitle an obligatory bequest which is equal to his/her parent provided that it does not exceed one-
third of the net estate, the orphaned grandchildren must not be an heir and they were not given assets from the
deceased person in his/her life. If they get less than their parent’s share, the share must be completed by an
obligatory bequest. (2) The obligatory bequest is for the male and female cognate grandchildren, it should be
limited to them and not their descendants. However, the obligatory bequest applies to the male agnate
grandchildren and their agnate descendants unless there is a closer male or female who blocks his/her descendant.
(3) Every ascendant blocks only his/her descendant but not the other’s descendant. If the obligatory bequest
applies to multiple orphan grandchildren, the amount of the obligatory bequest should be divided among them per
the rules of inheritance.” Syed AH Almuthakira Altafsiria Ma Sharh Alganon Aljadid Ragm 71 (1946) (2003)137-
138.

4 The explanatory memorandum is the regulation which was issued by the Egyptian ministry of justice to
elaborate the purpose and reasons of enacting the Egyptian Act of Wills No. 71 of 1946.

4 Syed AH Almuthakira Altafsiria Ma Sharh Alganon Aljadid Ragm 71 (1946) (2003)137-138.

4 Syed AH Almuthakira Altafsiria Ma Sharh Alganon Aljadid Ragm 71 (1946) (2003)137-138.

46 Omar A ‘The Provisions of Inheritance in the Islamic Law’ (2007) The Journal of Law. 216

47 Syed AH Almuthakira Altafsiria Ma Sharh Alganon Aljadid Ragm 71 (1946) (2003)137-138; Adel AA ‘The
Obligatory Bequest in Egyptian Law’ (2020) The Journal of Legal Studies 67.
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bequest, there are still gaps regarding regulating the obligatory bequest for orphaned

grandchildren

This research study, therefore, aims to illustrate the legal basis for articles 76, 77, 78 and 79
which deal with the obligatory bequest under EAW 71. The study also aims to provide
suggestions to bridge the gap in the provisions of obligatory bequest under EAW 71. This, in
turn, will reduce the number of cases in courts and assists the judges to properly apply the

obligatory bequest.

1.3 Problem statement

This study focuses on cases in which the deaths of parents and grandparents occur, leaving
orphaned grandchildren behind. Sometimes a child dies during the life of their parents (the
testator). In this case, the testator’s surviving children inherit their estate, blocking the orphaned
grandchildren from inheritance. Inheritance is based on specific rules in which further degrees
are blocked out by the closer degrees. In another way, in inheritance, the son blocks the brother,
and the brother is considered as blocked due to the presence of the son, who is considered
closer to the deceased in relationship. Egyptian law attempts to fix the problem through EAW
71, but there are shortcomings, for example, lack of clarity in calculating the obligatory
bequest.*® In addition, Egyptian legislature was not often successful when restricting the
obligatory bequest to the orphaned grandchildren because other relatives may need help as
well. These relatives cannot inherit because of the presence of those family members who block

other relatives from inheriting.
The following two problems are key issues that this study aims to investigate:

1. The provisions of the obligatory bequest in Egyptian law and whether or not it
contradicts the inheritance system (the Islamic rules which govern the heirs’ shares of

the deceased’s estate)

2. Limiting the obligatory bequest only to orphaned grandchildren, and the gap regarding
the method of calculating the obligatory bequest in Egyptian law for lack of clarity of
the legal text of Article 76 of the EAW 71 that imposed it.

48 Adel AA ‘The obligatory bequest in Egyptian law’ (2020) The Journal of Legal Studies.
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This study suggests that any decisions that conflict with the provisions of inheritance in Islamic
Shari ‘ah should be avoided. It aims to raise concern for the Egyptian legislature to reconsider
EAW 71 regarding obligatory bequests in order to avoid inconsistencies and ambiguity in the

legislative texts related to the obligatory bequest.

1.4 Aims of the study

This study aims to clarify the current law of obligatory bequests within Muslim countries with
a specific focus on the EAW 71. The EAW 71 has numerous shortcomings which this study
aims to address (Chapter Three). It further attempts to provide suggestions to address the
difficulties which might arise from the application of laws governing obligatory bequests under
Egyptian law (Chapter Six). In addition, this study aims to stimulate debate on the rules
ofobligatory bequest in Muslim countries such as Jordan and Malaysia to achieve these aims

(this is a general aim of this study).
In order to achieve these aims, this study seeks to:

1. Investigate the obligatory bequest in EAW 71 to address shortcomings in Egyptian law
(Chapter Three is dedicated to addressing the obligatory bequest under the EAW 71

and Chapter Six provides the conclusion and recommendations).

2. Conduct a comparative analysis study to obtain guidance from other legal systems such
as Jordan and Malaysia (Chapters Four and Chapter Five examine the legal system of

Jordan and Malaysia respectively to obtain guidance for the EAW 71).

3. Identify the best rules among jurisdictions in which obligatory bequests are applied, in

order to learn from them (Chapter Six).

1.5 Research questions
In the light of the aim, the study focuses on investigating the following questions:

What are the legislative gaps in EAW 71 regarding obligatory bequests? (Chapter Three and
clarified in Chapter Six).

How might these gaps be resolved? (Chapter Six).
The study also endeavours to answer the following sub-questions:
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- What is the intention of the Egyptian legislature in legalising the obligatory bequest
in EAW 71? (Chapter Two and Chapter Three).

- What is the relationship between an obligatory bequest, an optional bequest and

inheritance? (Chapters Two, Chapter Three and Chapter Four)

- What evidence is there for obligatory bequests in Islamic jurisprudence? (Chapter

two)

1.6 Research significance and rationale

The issue of obligatory bequest and its validity is still being debated. In other words, some
studies argue that the obligatory bequest is legitimate, while other scholars question its

t.* Moreover, it considers such

legitimacy and the sanctity of money received through i1
bequests as being against Islamic Shari ‘ah.>® This disparity of viewpoints has led to obligatory
bequests being both permissible and impermissable. Furthermore, the decision of who is
entitled to an obligatory bequest, and whether to accept it or not, has generally been based on
the deceased’s religious affiliation. Today, judges award obligatory bequests according to the
legislation they follow, even though some judges are sometimes not convinced about their
judgment in imposing an obligatory bequest. These complexities make the topic of obligatory
bequest worth reviewing and re-examining, using contemporary jurisprudence. There is a

compelling need to review the principles of Islamic Shari‘ah to reach a jurisprudential and

judicial understanding of obligatory bequests that this study may contribute toward.

To provide a better understanding of the gaps in the Egyptian law regarding the obligatory

bequest, a review of previous studies will be provided in the following section.

1.7 Literature review

Obligatory bequests are regarded as a significant issue in Egyptian law. However, this legal

text is flawed due to much ambiguity regarding the interpretation of the legal articles that

4 Ahmed FH ‘The Provisions of Wills and Endowments in Islamic Sharia’ (2000) Faculty of Law, University of
Alexandria 67.
30 Ahmed FH “The Provisions of Wills and Endowments in Islamic Sharia’ (2000) Faculty of Law, University of
Alexandria 67.

10

https://uwcscholar.uwc.ac.za/home



governs the obligatory bequest and its conditions. It is therefore considered an important issue

for further investigation. Numerous studies provide insight into these ambiguities.

The following literature review mentions a few examples and highlights the key debates around
these cases. This literature review presents key sources that provides a critique and
underpinning of the issues raised in this study. These sources were selected because they
discussed the obligatory bequest. In the study of the Muslim Law of Inheritance (1934)! by
Jung, the author spoke about obligatory bequest and its application in the court of law in general
as it was published before the Egyptian Legislation of Inheritance No.71 of 1946. This means

that there was no discussion of the new provisions of the EAW 71.

Dawood in his book of Alhugog Almutalika Bi Altarikat Byn Alfigh Walganon (2006) sets
forth inheritance including preparation of the funeral of the deceased, debt, and the will. In the
chapter of the will, Dawood mentions the definition of inheritance, legality, the wisdom of
legality, the amount of inheritance, and the law of acceptance of legality with regard to
reversion and nullity.”> The author includes a section wherein a discussion of obligatory
bequests reveals appropriate amounts and legal age requirements. Similarities and differences
between obligatory bequests, optional bequests and inheritance are further discussed. However,
he does not address the analyses of legal texts and gaps in these legislations which are
significant. Hence, the current thesis is addressing the gap in obligatory bequest under Egyptian

law.

Shamsudeen, in Will and its Rulings in Islamic Jurisprudence (1985),>* presents the issue of
bequests in terms of methods of expressing both the format and conditions of wills.
Shamsudeen mentions in detail the divisions, rulings, invalidations, and pillars of wills.
However, the author does not mention the obligatory bequest nor legal texts regarding it. The
literature review of the current study aims to both analyse and reveal the gaps within this legal

text pertaining to obligatory bequests in the legislation of EAW 71.

In his book, The Mandatory Will in Islam (1985),%° Hisham, addresses the opinions of scholars
on the legality of obligatory bequests. Hisham focuses on obligatory bequests in Syrian,

Moroccan, Kuwaiti and Lebanese laws. The author does not, however, address Egyptian law.

3! Jung MUS The Muslim Law of Inheritance (1934).

52 Dawoud AMA Alhuqoq Almutalika Bi Altarikat Byn Alfigh Walganon (2006) 56.
3 Dawoud AMA Alhuqoq Almutalika Bi Altarikat Byn Alfigh Walganon (2006) 56.
34 Mohamad JS Will and Its Rulings in Islamic Jurisprudence 2ed (1985).
SHisham Q The Mandatory Will in Islam 4ed (1985).
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Moosa N stated, in A Comparative Study of the South African and Islamic Law of Succession
and Matrimonial Property with Especial Attention to the Implications for the Muslim Woman,>®
that the Egyptian legislature, more juristically inclined, protected the rights of orphaned
grandchildren through the obligatory bequests in the EAW 71. The legislature would provide
a Quranic justification. In addition, there is some juristic basis among traditional authorities.>’
Moosa N found that the ‘Shari'rah after all imposes this obligation on the uncles and aunts of

such children.”>®

Haroon, in his book, The Issue of the Will and Fixed Shares (1994),>° explains bequests and
their pillars, inheritance and the wisdom of legality. Haroon does not, however, discuss the
issue of the law of inheritance nor the issue of obligatory bequests, which differentiates the
book from this research which aims to address legal texts pertaining to obligatory bequests in
detail. This source is significant as it was also a comparative study between Syrian, Moroccan,

Kuwaiti and Lebanese laws in terms of the obligatory bequest.

In his book, Wills, Endowments and Inheritance in Islamic Jurisprudence (1997),%° Abdul
Wadud divides his book into two main parts. In the first part he explains the laws of inheritance
and endowment in Islamic Jurisprudence. In the second part, he details the controls of
inheritance in Islamic Jurisprudence. Furthermore, the author briefly discusses the increase in
several obligatory bequests while explaining the method of calculating the amounts. However,
he does not mention the legal text pertaining to obligatory bequests. This constitutes a gap in

the literature which this research aims to address in detail.

Imam, in Wills and Endowments in Islamic Jurisprudence (1998),%! discusses wills and
endowments only but does not discuss the rights of inheritance. In his first chapter he writes
about bequests and legalities, followed by a discussion about the pillars of bequests in the
second chapter. Imam further discusses obligatory bequests in his third chapter as an overview,

while focusing on the fundamentals of the obligatory bequest and all its branches in detail, as

% Moosa N 4 Comparative Study of the South African and Islamic Law of Succession and Matrimonial Property
with Especial Attention to the Implications for the Muslim Woman (LLM, University of the Western Cape,
1991).

57 Moosa N A Comparative Study of the South African and Islamic Law of Succession and Matrimonial Property
with Especial Attention to the Implications for the Muslim Woman (LLM, University of the Western Cape,
1991) 116.

%8 Moosa N 4 Comparative Study of the South African and Islamic Law of Succession and Matrimonial Property
with Especial Attention to the Implications for the Muslim Woman (LLM, University of the Western Cape,
1991) 124.

¥ Haroon MF The Issue of the Will and Fixed Shares (1994).

0 Abdul Wadud MA Wills, Endowments and Inheritance in Islamic Jurisprudence (1997).

! Imam MK Wills and Endowments in Islamic Jurisprudence (1998).
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well as the rules pertaining to increased number of bequests. However, Imam does not include
the historical background nor the application in courts of law. Through this literature review, I
aim to focus on clarifying obligatory bequests in detail, including their historical background.
My clarification is based on my analysis of the articles related to the obligatory bequest in

EAW 71.

Zuhayli, in his book titled Wills and Endowments in Islamic Jurisprudence (1998),%* mentions
that obligatory bequests precede other optional bequests in fulfilling a third of inheritance.
Zuhayli presents the differences between Syrian Laws with regards to calculating percentages
of the obligatory bequest. The present literature review offers this research the opportunity to

clarify the issue of percentages required in obligatory bequests based on EAW 71.

The Alfra’ad wa Almouwarith wa Alwasayaa (2001)% by Mohamad Alzohilee, deals with the
law of inheritance in general. It mentions obligatory bequests only briefly. This differs from
that of Alzohilee in that it provides insight into legal texts pertaining to obligatory bequests
while focusing in detail on the difficulties which might arise out of its application under

Egyptian law.

Rahaal divides the contents of the book, Clear in Inheritance (2003),%* into four chapters. In
the first chapter he discusses the rights pertaining to the estate and components of bequests. In
his second chapter, the author discusses the types of heirs, residuaries and others. The third
chapter discusses the rule of issues of inheritance, such as dependency, withholding of
restitution, and the obscured. In the fourth chapter Rahaal focuses on the measures to resolve
obligatory bequests. This literature review aims to clarify the legality of obligatory bequests
and the opinions of scholars on the topic of heirs pertaining to obligatory bequests under EAW
71.

Beltagy explains, in Inheritance and the Will (2007),%° the laws of bequests, the divisions
thereof, the rulings regarding increased number of bequests, and an overview of the laws and
bequests in addition to adding a few models for application. The author, however, does not

mention the legal texts pertaining to the topic nor the historical backgrounds. This literature

62 Zuhayli W Wills and Endowments in Islamic Jurisprudence (1998).
8 Alzohilee M Alfra’ad wa Almouwarith wa Alwasayaa (2001).

%4 Rahaal AA Clear in Inheritance (2003).

% Beltagy M Inheritance and the Will (2007).
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review provides the basis for this research to focus on the legal texts and historical background

of Egyptian law.

AlJaboori, in The Ruling of Inheritance, (2008),%° discusses wills and endowments in Islamic
Jurisprudence, further discussing the history of wills, the definitions, conditions and some of
the rulings pertaining to bequests. The author also mentions the essence of obligatory bequests

in detail.

Finally, tracking and research around the issues of inheritance have been covered by many
ancient scholars. Law books are seldom devoid of the topic. However, the topic of obligatory
bequests is not generally dealt with by ancient scholars because it is an emerging contemporary
issue. Contemporary scholars have dealt with obligatory bequests within the issues of
inheritance and provisions thereof. However, these scholars neither explain nor analyse the
legal texts pertaining to the topic. This literature review attempts to collate and analyse the
above legal texts regarding obligatory bequests using sources like the books mentioned above.
In analysing cases regarding obligatory bequests in Egyptian law this study attempts an all-
encompassing approach in the field, both to simplify referencing obligatory bequests and to
contribute towards including and extending the issues around this topic. This study aims to
clarify the current law of obligatory bequests within Muslim countries with a specific focus on
its application within the EAW 71. In addition, this study aims to stimulate debate on the
application of the obligatory bequest in Muslim countries, such as Jordan and Malaysia, in
order to achieve the aims of this thesis. In the following section, the methodology used to

collect and analyse the data are discussed.

1.8 Research methodology

This study relies on primary sources, including case laws, agreements, codifications,
conventions and Acts. It also relies on secondary sources, including journal articles, books,
electronic and internet references, and discussion papers relevant to the research area to give a
clear understanding of the obligatory bequest within Muslim countries as stated above. Some
primary and secondary sources are found in Arabic literature. Some of these sources have been
translated into English. My mother tongue is Arabic. I interact with material found in both the

Arabic as well as English texts. Thus, many Arabic sources are based on my translation. This

% AlJaboori AM The Ruling of Inheritance (2008).
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study uses two research methodologies; content analysis to examine and evaluate the selected
jurisdictions’ legal frameworks, and a comparative approach to encapsulate what Egypt could
glean from other jurisdictions on the topic. The study discusses the obligatory bequest and the
relevant issues in Islamic Shari ‘ah through the four dominant Islamic schools of law in the
Sunni® madhhabs, namely the Hanafi, Maliki, Shafi T, and Hanbali.®® The discussion covers
the opinions of the four schools only when there is an essential difference between these
schools of law. If there is no essential difference between the four schools of law, the study
only provides one of the schools’ opinions as appropriate. This means the other three schools
hold a similar opinion. As regards other opinions within other schools, such as the Zahiri school
and the Twelver Shia school,” the study only discusses any of these schools’ opinions when
there is a strong link to the issue under discussion. For example, where such opinions are
relevant to a contemporary law under investigation.”” The opinions of companions or tabi iin

are also only provided when necessary.”!

The study selected three Islamic countries’ jurisdictions, specifically comparing Egyptian law
with Jordanian and Malaysian laws. Presenting successful cases in Malaysian and Jordanian
laws will assist in providing recommendations to address the gaps in the Egyptian law. The
study selected Egyptian law because it is the first Arab country which enacted a law regarding
bequests. In addition, there has been a debate about the consistency of obligatory bequests

within Islamic Shari ‘ah, which the study seeks to clarify. Jordanian law is selected in order to

%7 Islamic doctrine which is based on the thought that no one has been divinely appointed as a successor to the
Prophet Mohammed PBUH.

% However, there are other schools as well such as Zahiri and Sufism/ Sufiat schools in the Sunni madhhabs. In
addition, there are the Twelver Shia and Zaidi and others schools in the Shi’i madhhabs. Zahirt schools follows
the Qur’an, Sunnah. It does not adopt the reason or other sources of Islamic Shar? ‘ah. The most famous scholar
in this school is Ibn Hazm al-Zahiri. Sufism/Sufiat schools focus on the purification of the soul. Aljunaid
Albaghdadi is one of the famous scholars in this school. The Islamic Shi’i madhhab is generally based on the
thought that Ali Ibn Abi Talib, Prophet Mohammed’s cousin and son-in-law, was the rightful successor to the
Prophet, divinely appointed. It is argued, therefore, that all the schools of law in Islam are mostly classified under
either the Sunni madhhabs or the Shi’i madhhabs. The main difference is attributed to the differentiation in the
belief that there was or was not a divine successor to the Prophet PBUH, as mentioned above. Polka S ‘Taqrib
al-Madhahib—Qaradawi’s Declaration of Principles Regarding Sunni—Shi® i Ecumenism’ (2013) 49 Middle
Eastern Studies.

8 The Shi’i madhhabs are of the opinion that there are 12 Imams (successors) after the death of the Prophet
PBUH, each one is the successor of the previous. In addition, they believe that each Imam is sinless. In contrast
the Sunni madhhabs do not believe this narration. Another difference is that the Shi’i madhhabs adopt Qur’an
and only ahadith of Al-Albait (the family of the Prophet (PBUH) and their descendant). In contrast, the Sunni
madhhabs adopt Qur’an and all correct ahadith regardless of the narrator if the requirements are met in this
regard. There are also some unessential differences. Amin HA ‘The origins of the Sunni/Shia split in Islam’
(2001) Islam for Today; Ismail F ‘Muslim are divided into two groups, Sunnis and Shi’is. Shi’i Muslims form’
(2008) Perpustakaan Digital UIN Sunan Kalijaga Yogyakarta 34;

70 See Chapter 3 Section 3.4 for more details.

"I The term tabiiin means the Muslim people who did not meet Prophet (PBUH) or lived after the era of the
Prophet (BPUH).
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compare the rules with another country with a Muslim majority, and because it is considered
one of the leading Arabic countries in the field of law. The Malaysian law, MWAS 1999, is
selected because the country has multiple religions. In addition, the enactment of obligatory
bequests under MWAS 1999 was inspired, among others, by Egyptian law in this regard.
Further, the rules of obligatory bequests under MWAS 1999 constitute a modern law governing
obligatory bequest, which has been amended to resolve the inconsistencies between judgments,
as is shown in this study. As a result, this may inspire the Egyptian legislature to develop the
rules of obligatory bequest as well. The study’s intention was to select different countries’ laws,
ranging from a majority Muslim country (Egypt) to a minority Muslim country (Malaysia), to
provide a comprehensive vision of the application of Islamic rules regarding obligatory

bequests.

1.9 Limitations of study

Since Egypt’s legislature is the first Islamic legislature which enacted the obligatory bequest,
this study focuses on dealing with the issue of obligatory bequests in EAW 71. It examines
Jordanian and Malaysian laws on obligatory bequests to orphaned grandchildren to provide a
comparison on how Egyptian law may seek to learn from these. The study, therefore, does not
look at compulsory bequests to adopted children and children conceived out of wedlock, as has

been done in countries like Indonesia.”?

1.10 Structure of study

This study consists of the following chapters:
Chapter One:

Chapter One presents the background, problem statement, aims, objectives and research
questions of the study. This is followed by the research significance, a brief literature review,

the study’s limitations and study methodology.

2 Alma’amun S, Kamarudin MK & Wan Mohd Nasir WN et al ‘Legislative Provisions for Wasiyyah Wajibah in
Malaysia and Indonesia: To What Extent Do They Differ in Practice?’ (2022) 14 ISRA International Journal of
Islamic Financel60.
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Chapter Two

Chapter Two deals with the deceased’s estate and the claims related to it in Islamic Shari ‘ah
throughout the four schools of law. It also explains and expands on obligatory bequests, its

rule, elements, conditions, amounts related to the obligatory bequest.
Chapter Three

Chapter Three discusses the legislative framework of the obligatory bequest in the Egyptian

law.
Chapter Four

Chapter Four is devoted to discussing the legislative framework of the obligatory bequest in

Jordanian law.
Chapter Five

The chapter aims to discuss the legislative framework of the obligatory bequest in Malaysian

law.
Chapter Six

Chapter Six presents the findings of the study along with conclusions and recommendations.
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Chapter Two

Deceased’s Estate and Bequests in Islamic Shar? ‘ah

2.1 Introduction

Building upon the foundational concepts established in the first chapter, this chapter explores
the rulings governing bequests in Islamic Shari ‘ah. It situates the discussion within the broader
framework of Islamic succession law, which prescribes a structured order for the deceased’s
estate distribution. For instance, if a deceased person leaves an estate, the estate must first cover
burial expenses, followed by religious debts claims,”® personal debts,”* valid bequests
(wasiyyah)” (if any), and finally, inheritance (meerdth)’® shares for legal heirs. This chapter
begins by examining key aspects of succession, including burial claims, religious and personal
claims, before delving into the concept of bequests. It defines bequest both linguistically and
juristically, categorising it into five types: obligatory, recommended, permissible, disliked, and
unlawful. The analysis then focuses on obligatory bequests which is the topic of this study,
grounding their legitimacy in the Qur’an, Sunnah, scholarly consensus, and reasoning, while

also outlining their essential conditions and underlying wisdom. By synthesising these

3 Religious right is a debt owed to Allah, such as unpaid zakdt, which may be given as a charitable payment or
food donation. Zakat means a mandatory percentage which is yearly taken from Muslims’ wealth and is given to
poor Muslims as required. It is the third pillar in Islamic Shari ‘ah (the entire body of Muslim’s law from Allah)
as was narrated in the Aadith from Ibn Umer in Sahih Muslim. Al-hajjaj IAHM Sahih Muslim (16). The number
in brackets after the title of the book refers to the number of the hadith in the book. The year of publication is
omitted because there is no consensus on the year of the book. See Al Khattab N English Translation of Sahih
Muslim (2007) 1 (16). The number after the volume’s number refers to the number of the hadith in the book.
Notably, in Islamic Shari ‘ah there are da’if (weak) and strong hadiths. There are many differences between weak
and strong hadith. Here are some differences: First, the reputation of one of the narrators in the chain of narration
of a specific hadith. In other words, if one of the narrators is a liar, the narrated Aadith can be described as weak.
Secondly, the chain of narrators. The chain of narrators must reach until the Prophet PBUH. If the chain of
narrators is not connected to the Prophet PBUH, the hadith can be described as weak (and vice versa). The strong
hadith or Sahih (authentic) hadith meets all conditions for sahih hadith to be relied upon for Islamic rules. In
contrast, the weak hadith fails to meet one or more of the conditions of the sahih hadith. See Saidani A Tagwiyat
Al-Hdith Al-da’if Aind Alalama Abi Alali AI-Mubarakfuri (LLD thesis, University of Batna, 2020) 156; Al-hajjaj
IAHM Sahih Muslim (16). See Al Khattab N English Translation of Sahih Muslim (2007) 1 (2); El Khayat MHM,
Ibrahim AQB & Mansor NSBA ‘Theory of Religious Right and its Role in the Industry of Tyranny and the
Position of the Islamic Dawabh to it’ (2022) 12 International Journal of Academic Research in Business and Social
Sciences 1701.

4 Personal debt means any financial obligations the deceased person owes to another, such as medical bills.
Hossain B, Hossain A & Hossain et al ‘Islamic perspective of household debt management: an in-depth study’
(2024) 31 International Journal of Science and Business 106.

5 Wasiyyah is the action through which a property is given to a beneficiary to be entitled on the testator’s death.

76 Meerath is the estate left behind by a deceased person after the deduction of estate liability claims. The term
‘inheritance’ is used in this thesis to refer to meerath.
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elements, this chapter provides a comprehensive understanding of bequests, including optional

bequests, within Islamic succession law.

2.2 Deceased’s estate in Islamic Shari ‘ah of succession

In Islamic Shari ‘ah, wealth in a deceased’s estate is distributed through three systems that work
together. First, funeral expenses and debts (liabilities). Secondly, bequests which also allow a
person to voluntarily give up to one-third of their estate to people who wouldn’t normally
inherit (like close friends or charities). Thirdly, after these debts and bequests are settled, the
remainder of the estate is distributed according to fixed inheritance rules to specific family
members like children, spouses and parents. This three-part system creates balance after the
payment of the funeral expenses and debts, the inheritance rules provide stability by
guaranteeing shares to certain relatives, while the bequest portion offers flexibility to address

special cases and obligations that fall outside the standard inheritance framework.”’

The termination of ownership upon death necessitates careful consideration of three key
aspects. First, outstanding claims and obligations tied to the deceased’s estate must be settled.
Secondly, the proper distribution of assets as regards inheritance and bequests must be
considered. Thirdly, the timeline for their fulfilment must be established. Recognising this
universal need, all legal systems establish regulations governing inheritance and the deceased’s

estate disposition.

The deceased’s estate constitutes the property to which burial expenses, bequests, debt
settlements, and meerdth are applied. It determines each claim and enables the distribution
process. For example, without the inheritance rules, inheritance cannot be executed. Its analysis

requires three definitions: linguistic, terminological, and legal.

The term ‘deceased’s estate’ (farikat) linguistically derives from the Arabic root ‘taraka’
meaning ‘to leave behind,’”® referring comprehensively to all assets a deceased person leaves,

with its plural form being ‘tarikdat.’ Jurisprudentially, ulama (scholars)” hold four main views

77 Dawoud AMA Alhugoq Almutalika Bi Altarikat Byn Alfigh Walganon (2006) 30.

8 Muhammad YA (ed) Mukhtar as-Sihah 5 ed (1420H) 46.

7 Scholars refer to individuals who have deep figh or religious knowledge of Islamic Shari ‘ah including the
Qur’an, and Sunnah. The term figh means the understanding of all aspects of life including religious, political,
social or economics etc. Shari ‘ah means the entire body of Muslim’s law from Allah. The word Madhhab means
doctrine or school. Alma’Amun S Islamic estate planning: Analysing the Malaysian perceptions on wasiyyah
(will) and bequest practices (LLD thesis, Durham University, 2010); Ghazzal Z ‘The ‘ulama’: Status and
function’ in Choueiri YM A Companion to the History of the Middle East (2005) 74.
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on its scope under the four schools of law. First, the Hanafi school % restricts the deceased’s
estate to assets that are fully owned by the deceased, excluding property subject to others’
claims like mortgages or pending transactions. For example, when a deceased person’s sole
asset is a mortgaged property with debt equal to its full value, no estate exists because the
creditor retains complete ownership. Another example is when an individual purchased an item
but passed away before completing payment while the seller still physically possessed it, legal
ownership remains with the seller, excluding the item from the deceased’s estate. The four
schools of law agree that the seller has the right to reserve the item until the payment is done
or to cancel the contract.®' Secondly, the Shafi 7 position®? encompasses all possessions
including money, claims and jurisdiction owned at death, even extending to acquired assets
after his demise resulting from prior actions. For example, consider an animal that is caught in
a hunting net that was set before death. Since the act of setting the net established the means of
possession, any game subsequently caught in it becomes part of the estate, even if the actual
capture occurred after death. Thirdly, the Maliki®* defines the estate as a divisible posthumous
right covering five categories of claims (real debt, the deceased, liability, others, and heirs)
including debts and liabilities. Fourthly, Hanbali®* views it as the remaining property and assets

left by a deceased person, which are then distributed according to Islamic inheritance laws.

The core disagreement lies in whether non-monetary claims and benefits are included. The
Maliki and Shafi 7 schools adopt an expansive definition of the estate, encompassing all
tangible or intangible assets left by the deceased — including physical property, financial
claims like contractual options and easements, and personal claims such as pre-emption or legal
claims. Conversely, the Hanafi school maintains a narrower interpretation, limiting the
deceased’s estate solely to liquid assets and monetary claims while explicitly excluding non-
financial entitlements like contractual options and pre-emption claims.® It is submitted that the
opinion of the Maliki and Shafi 7 is preferred. Therefore, whatever belongs to the deceased

should constitute the estate provided that it is transferable.

80 Al-Zayla’i OA Tabyeen Alhaqaiq Washarh kanz Aldgiq Wahashiat Alshalabi (1314 H) 6 2209.

81 Tbn Abidin Hashiya Rad al-Muhtar (1252H) 4; An-Nawawi Al-Majmu’ Sharh al-Muhaddhab (676H) volume
9.

82 Dawoud AMA Alhugoq Almutalika Bi Altarikat Byn Alfigh Walganon (2006) 30.

83 Aldasoqi SMAA Hashiyat Aldasoqi Ala Alsharh Al- Kabir (1230H) 4 457.

8 Albahuti MY Kashshaf al-qina’ ‘an Matn al-Igna (1051H) 10 326.

8 In this regard, article 2/4 of Egypt’s Personal Status Law No. 77 (1943) adopts the majority juristic opinion,
defining the estate broadly as all assets—tangible or intangible—left by the deceased.
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2.3 Deceased’s estate and the claims related to it

The deceased’s estate constitutes a foundational pillar of the estate distribution.®® There are
three interdependent elements which form the core of distribution. First, the testator whose
death triggers distribution. Secondly, the beneficiary qualified to receive assets. Thirdly,
the estate comprising all transferable assets.?” Crucially, the estate’s existence is a
prerequisite—without assets to distribute, neither the deceased’s obligations nor the heir’s
claims materialise. Within Islamic inheritance law, the deceased’s estate is classified into two
distinct categories for bequest fulfilment. First, gross estate which is the totality of assets left
by the deceased before any deductions, encompassing all movable and immovable properties.®®
Secondly, the net estate which is the residual estate remaining after the settlement of
outstanding financial obligations, including debts, funeral expenses, and other lawful claims

against the estate.®’

The estate involves multiple categories of claims against the deceased’s estate that serve
different purposes. First, primary claims belong to the deceased, such as the basic entitlement
to proper funeral arrangements. Secondly, claims which are related to obligations upon the
deceased, like unpaid debts that must be settled. Thirdly, the claims which are owed neither by
nor to the deceased but are nonetheless attached to the estate — these may be voluntary (like
bequests) or compulsory (like inheritance distributions).”® These categories are discussed

below.

2.3.1 The claims to proper burial preparation

From the moment of death until burial, every deceased Muslim has the right to dignified
preparation, including washing, shrouding, transportation, and interment.”' These necessities
are financially prioritised in the following order. First, the costs are covered by the deceased’s

estate if funds exist. Secondly, if the estate is insufficient, the responsibility falls to relatives

8 Alkushki MA Altarikat Wama Yatalaq Biha Min Hugoq (1968) 44.

87 See for example Article 4/2 (Article 86 the draft New Personal Status Law) of the Egyptian Personal Status
Law No. 77 of 1943 AD.

88 Abduroaf M The Impact of South African Law on the Islamic Law of Succession (LLD thesis, University of the
Western Cape, 2018) 18.

8 Abduroaf M The Impact of South African Law on the Islamic Law of Succession (LLD thesis, University of the
Western Cape, 2018) 18.

% Al-Bardisi MZ, Almeerath (1971) 30.

1 Abu Minshar FMH Ahkam Aldyuon Almutalikat Bi Altarikat (LLM, Hebron University, 2019) 53.
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who are legally obliged to provide support. Thirdly, should no such relatives exist or are unable
afford it, the public treasury assumes the burden. Notably, the Hanbali school (as articulated
by Ibn Qudamah in al-Mughn1) emphasises that burial expenses take precedence over all other
debts—whether financial or personal—mirroring the ethical priority of clothing the living.”
This principle extends after death: just as a basic need like clothing supercedes debts in life,
funeral rites (washing, shrouding, land burial) have the first claim on any available resources,
ensuring the deceased’s dignity is upheld as a sacred obligation. The other three schools of law

agree to this order.”

2.3.2 Debt repayment

Linguistically, the term ‘dayn’ (debt)** derives from the verb ‘to owe’ (ddna), referring to any
outstanding obligation. In Islamic Shari ah, debt is formally defined as a financial liability®
arising from three primary sources. First, contracts: Legally binding agreements such as loans
(where the principal is owed), sales (outstanding payment); rentals (unpaid rent); guarantees
(assumed liabilities); marriage (unpaid dowry); and divorce (pending compensation).
Secondly, legal obligations: Financial responsibilities imposed by Islamic Shari ‘ah (the entire
body of Muslim law from Allah), including maintenance costs for family members or other
legally prescribed expenditures. Thirdly, unlawful actions causing property damage, such as
usurpation of others’ assets; destruction of property (intentional or negligent); and liability for

dependents or damage caused by animals.

Debts’® in Islamic Shari ‘ah are fundamentally categorised into the following two types based

on the nature of the claim:

92 Makhlouf HM Inheritances in Islamic Sharia (1951) 13.

9 Aldasoqi SMAA Hashiyat Aldasoqi Ala Alsharh Al- Kabir (1230H); Ibn Abidin Hashiya Rad al-Muhtar
(1252H) 4; An-Nawawi Al-Majmu’ Sharh al-Muhaddhab (676H) volume 9.

%% Abu Minshar FMH Ahkam Aldyuon Almutalikat Bi Altarikat (LLM, Hebron University, 2019) 52.

%5 Makhlouf HM Inheritances in Islamic Sharia (1951) 31.

% Muslih AM & Al-Ahmad ‘Paying off Debts as a Right Related to Inheritance in Islamic Jurisprudence and Law’
(2022) International Journal of Legal Interpretative Judgement 227.
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2.3.2.1 Claims of Allah (religious obligations)

The Hanafi school maintains that these are not technically debts, but rather spiritual obligations
owed to Allah, such as unperformed acts of worship. Their reasoning is threefold. First, these
obligations cease with death, as they require the living human subject to fulfil them. Secondly,
unlike financial debts, they do not carry over to the deceased’s estate. Thirdly, they lack

material compensation, existing purely as spiritual duties. *’

However, a special provision applies: If the deceased voluntarily bequeaths up to one-third of
their estate for such purposes (e.g., unpaid zakdat or missed fasts), it becomes valid, similar to
charitable donations. This exception treats spiritual obligations as voluntary acts of piety rather

than enforceable claims.”®

2.3.2.2 Claims of individuals

All scholars agree that financial obligations owed to individuals should be settled from the
deceased’s estate. The Hanafi school prioritises these personal debts over outstanding religious
obligations. Further, they distinguish between debts incurred during health (which take
precedence) and those from illness. They maintain that no debt should completely exhaust the

estate, as this would nullify residual property claims.

When settling a deceased person’s financial obligations, most Islamic scholars, except for the
Hanbalr school, follow a clear priority system: secured debts like mortgages come first,
ensuring creditors recover what they are owed; next, funeral expenses are covered to honour
the deceased with a dignified burial; finally, any remaining personal debts are paid. In contrast,
the Hanbali takes a distinct approach, putting funeral costs at the very top of the list as a sacred
duty to the departed. Only after these immediate needs are met are other debts (whether owed
)

to individuals or as spiritual obligations)”” addressed. It is argued that the opinion that the right

of the individual is prioritised upon funeral costs is correct. This is because, according to

97 Alzarkashi SMA Sharh Alzarkashi (1413H) 110.

% Alsmerqandi A Tuhfat Alfugha (1414H) 427.

9 Muslih AM & Al-Ahmad ‘Paying off Debts as a Right Related to Inheritance in Islamic Jurisprudence and Law’
(2022) International Journal of Legal Interpretative Judgement 229.

23

https://uwcscholar.uwc.ac.za/home



narrated hadith,'® Prophet Mohammed (PBUH) asked people at a funeral whether or not

anyone was owed by the deceased.

2.3.3 The bequest in the deceased’s estate

The statement of the Quranic verse that ‘it is prescribed for you, when death approaches any
of you and they leave wealth, to make a bequest for parents and close relatives in a fair

manner—this is an obligation upon the righteous,”!"!

establishes the ethical basis for bequests.
However, this verse was abrogated and Quran 4:11 and 12 now states the bequest and from
what part of the deceased’s estate it is taken.!*? This religious injunction places a posthumous

responsibility on the deceased’s estate, distinct from immediate inheritance claims.

Crucially, a bequest takes legal effect only after fulfilling the deceased’s primary obligations -
funeral arrangements and debt settlements— as these necessities take precedence. The estate
addresses these immediate responsibilities before executing any bequests, ensuring that moral
and compulsory financial obligations precede voluntarily acts. The schools unanimously affirm
that the transfer of ownership occurs only at death, not during the testator’s lifetime, as bequests
constitute deferred rather than immediate dispositions.'”> While all schools agree that the
testator’s declaration forms an essential pillar of bequest validity, they diverge regarding
beneficiary acceptance requirements. The majority position (shared by all four schools)
mandates acceptance for specified beneficiaries,!* but not for general categories like the poor,

whereas a minority Hanafi view considers acceptance unnecessary in all cases.'%

Payments of funeral expenses and debts take precedence over bequests. Debts represent
binding legal obligations that the deceased was compelled to fulfil during their lifetime,

whereas bequests are voluntary charitable acts. This order reflects the Prophetic injunction:

100 Al-hajjaj TAHM Sahih Muslim (1619); Al Khattab N English Translation of Sahih Muslim (2007) volume 4
(1619).

101 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (2) 180. The
publication year is according to the Islamic Calendar. The number in brackets after publication year refers to the
chapter number of the Quraan. The number outside these brackets refers to the verse in the chapter.

102 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (4) 11-12;
Halim AH, Noor NAM & Salim WNM 2020 ‘The Execution of Muslim’s Will (Wasiyyah) in Malaysia: A Way
to Evade Islamic Inheritance (Faraid) (Pelaksanaan Wasiat di Malaysia: Satu Cara Pembahagian Harta Pu-saka
(Faraid)’ (2020) 17 Journal of Islam in Asia 187.

103 This is evident through the definition of the terms of the will in this research.

104 AlKasani A Bada-i’ as-Sana-i’ fi Tartib ash-Shara-i (1327H) 7 230.

105 AlKasani A Bada-i’ as-Sana-i’ fi Tartib ash-Shara-i (1327H) 7 230.
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>106

‘Debts come before bequests, emphasising that mandatory responsibilities supercede

107

discretionary giving. Ibn ‘Abbas’”’ stated that even slaves’ bequest claims were restricted to

prevent misuse of others’ property. The Prophet (PBUH) said: ‘The slave is a shepherd of his
master’s wealth.”!% The Quranic verse *...after any bequest he may have made or debt,”!?®
structurally mentions debts before bequests, reinforcing this ethical-legal priority. The Quran’s
placement of bequests before debts in this verse serves to emphasise the moral urgency of
bequests as voluntary, that might otherwise be neglected, unlike debts which carry inherent
incentives for enforcement due to their compensatory nature. Additionally, the grammatical

conjunction (or linguistically) establishes an ordered sequence where both bequests and debts

collectively precede inheritance distribution.!!°

2.3.4 Inheritance (meerath) claims in Islamic Shart ‘ah

Inheritance represents the final stage in the deceased’s estate distribution, occurring only after
three key obligations are fulfilled. First, the obligation of covering funeral expenses. Secondly,
the obligation of settling outstanding debts. Thirdly, the obligation of executing valid bequests
and distributing the remaining assets to the heirs according to their shares under Islamic
Shart ‘ah.""! This sequential process ensures ethical and financial responsibilities are honoured
before inheritance claims are applied. When no heirs exist, assets pass to acknowledged

relatives. If there are no acknowledged relatives, it passes to beneficiaries named in bequests.

196 Hadith of Ali bin Abi Talib, may Allah be pleased with him. It was narrated on the authority of Ali, may Allah
be pleased with him, through two paths: The first path: It was narrated by Malik in Alhashimi AAAA Almudawana
Alkubra (2017) 57 6 on the authority of Yahya bin Anisa Al-Jazari, on the authority of Abu Ishaq Al-Hamdani,
on the authority of Asim bin Damrah. On the authority of Ali bin Abi Talib, he said: The Messenger of Allah,
peace be upon him, said: Debt comes before a bequest, and an heir does not have a bequest. This is very weak. Its
reason is Yahya bin Abi Anisa al-Jazari, and he abandoned the second path: It was narrated by Al-Harith Al-
A’war on the authority of Ali, may Allah be pleased with him, and Al-Harith is very weak: It was narrated by Al-
San’ani AHN Musannaf Abd al-Razzaq (211H) (19003), Ibn Abi Shaybah Musannaf Ibn Abi Shaybah (235H)
(29054) and (31556), Naysaburi 1J Almuntaga Min Alsunan Almusnadat (307H) (950).

197 This companion is called Abd Allah Ibn Abbas Ibn Abd al-Muttalib, the prophet Muhammad’s cousin and
companion. He is one of the greatest interpreters of Qur’an and Sunnah. Al-Dhahab SD siyar a’lam al nubala
(748 H) 334.

108 Albagha MD (ed) Sahih-Al-bukhari 5 ed (1414H) 3 1010.

199 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (4) 11.

110 Al-Bardisi MZ, Almeerath (1971) 34.

I There are many verses in Al Qur’an which deal with the succession in Islam. Abduroaf M The Impact of South
African Law on the Islamic Law of Succession (LLD thesis, University of the Western Cape, 2018) 15.
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However, if there are also no such beneficiaries, assets pass, as a last resort, to the public

treasury (Bayt al-Mal).'?

2.4 Definition, primary sources, objectives and types of bequests

2.4.1 Definition and primary sources of bequests

The term wasiyyah (bequest) may be linguistically defined as originating from the verb wassa
(he bequeathed). Someone who makes a bequest would, therefore, be forming a contract with
the other person. The term wasiyyah refers to a bequest, which is named as such because the

bequest is connected to the matters of a deceased person.!!

The term ‘bequest’ is defined consistently across the four Islamic schools of law. While all
schools agree on the core concept of bequest as posthumous asset distribution, their definitions
reveal subtle doctrinal emphases as follows. First, Hanafi treats it as a voluntary transfer of
ownership taking effect after death. Secondly, Maliki treats it as a binding contract applicable
to one-third of the deceased’s net estate, enforceable after the death of the testator. Thirdly,
Shafi T describes it as a voluntary giving of an additional right, even if estimated, after death,
which is not done by planning or by adding a clause. Fourthly, Hanbali simplify it to ‘the
gifting of wealth in a deceased’s net estate’. These variations reflect each school’s broader legal
philosophy. The definition of Hanafi, for example, means that a person who makes a bequest
or his/her heir can cancel the bequest. In contrast, the core of Maliki’s definition is that a person

who makes a bequest or his/her heir cannot cancel the bequest because it is binding.

The primary sources of bequests are the Qur’an, the Sunnah, the unanimous consensus and
reason of scholars.''* Allah also states, after stating the distribution of meerdath, in the Holy

Quran that:

‘The distribution in all cases is) after the payment of bequest he may have bequeathed or

debts. You know not which of them, whether your parents or your children, are nearest

112 Al-Bardisi MZ, Almeerath (1971) 43.

113 Tbn Manzur MMALJ Lisan Alarab 3 ed (1414) 9 423; Alarqasusi MN (ed) dlgamus Almuheet 8 ed (1426H) 4
104.

114 Mujuzi JD ‘The Islamic Law of Marriage and Inheritance in Kenya’ (2021) Journal of African Law 379.
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to you in benefit; (these fixed shares) are ordained by Allah. And Allah is Ever All-

Knower, All-Wise.’'!®

This verse establishes the rule that a bequest must be delivered or paid before the inheritance
is distributed. The Prophet (PBUH) confirmed the bequest, and its amount should not exceed

one-third of the deceased’s net estate.!'®

The bequest is due from the net estate. Sa’d Ibn Abii Waqqgas (RA) reported that:

‘The Prophet (PBUH) visited me while [ was ill in Mecca, and I enquired: “Oh Messenger
of Allah! Should I make a bequest for all my wealth?” The Prophet replied: “No.” I then
queried: “Should I then bequeath half of my wealth?”” The Prophet responded: “No.” |
then asked: “Should I bequeath one-third of my wealth?”” The Prophet said: “Yes, one-
third, which is certainly much. It is better for you to leave rich heirs than to leave your
heirs in need, begging from others. Besides, anything that you spend on your family is
an act of charity, even the morsel of food that you place in your wife’s mouth. It may be

that Allah will elevate you and benefit others by your means.’!'!”

This hadith states the limitation of a bequest, that it must not exceed one-third of the wealth.
Imam Ibn Hanbal, in his Musnad, also mentioned the narration of Abii al-Darda (may Allah be
pleased with him) reporting that the Messenger of Allah (PBUH) stated, ‘Allah has certainly
given charity to you with regards to one-third of your wealth, which applies at the end of your
lives, as a way of increasing your good deeds, and which you may distribute as you wish.’!!8

This hadith supports the limitation of the bequest to one-third of the wealth.

The Qur’an and Sunnah provide clear evidence emphasising the significance of bequests in
Islamic society. The above ahadith establish that a bequest must not exceed one-third of the
net estate, setting a legal maximum for testamentary dispositions. However, Islamic teachings
encourage moderation in bequests, favouring amounts less than this upper limit. This principle
derives from another hadith, in which the Prophet (PBUH), when he was asked about bequests,

replied: ‘Yes, one-third, which is certainly much.’!"

Muslim scholars have always agreed that bequests are permissible in Islam. This has been the

115 The phrase ‘The distribution in all cases’ in the quotation refers the distribution of Meerdth. Khan MM The
Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (4) 11.

116 Al-hajjaj IAHM Sahih Muslim (4214). See Al Khattab N English Translation of Sahih Muslim (2007) 4 (4214).
17 Al-Bukhari MI Sahih al-Bukhari (1952); Bin Ash’ath IHADS Sunan Abu Dawud (2870); see Al-Khattab N
English Translation of Sunan Abu Dawud (2008) Volume 3 (2870).

18 Ibn Hanbal A Musnad Ahmad Ibn Hanbal 6 (22572).

119 Al-Bukhari MI Sahih al-Bukhart (1952).
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case since the time of the Prophet (PBUH) and remains the practice today. Muslims can leave
part of their estate to whoever they choose through bequests, and this has never been questioned
in Islamic tradition.'?® As the eminent scholar Ibn Qudamah pointed out, there is complete
agreement among Muslim scholars across different times and places that making bequests is

perfectly permissible.!?!

In terms of reason, there is an understanding that people need bequests so that additional acts
of gaining closeness to Allah and further good deeds may be conducted.'?? The importance of
bequests becomes evident when one considers the time that one has wasted throughout one’s
life in observing beneficial practices.!?* The eminent Hanafi jurist al-Kasani articulates that in
the final phase of one’s worldly life, a believer must consciously strive for religious proximity
through righteous actions.'?* This closeness may also lead to an awareness of the time that
he/she has wasted throughout life. The purpose of awareness can be reached by making a

bequest.

2.4.2 Objective of the bequests

The underlying objective behind the Islamic legislation of bequests serves multiple religious
and social purposes. Primarily, it establishes a perpetual mechanism for ongoing charity,
enabling believers to accumulate rewards in the afterlife while benefiting society.'?> Allah has
established this bequest to promote righteous acts that extend beyond one’s earthly life,
particularly through benevolent provisions for others.!?® Furthermore, the bequest system
functions as an essential instrument for strengthening kinship bonds, to provide shares for
relatives blocked from compulsory inheritance, and for maintaining social solidarity beyond

the limitations of fixed inheritance laws.'?’

Bequests are also a means of alleviating the hardship of those in need, drawing attention to the

plight of the downtrodden living in adverse conditions. The condition for this objective to be

120 Al-Haskafi MBAD Al-durr Al-mukhtar Sharh Tanwir Al-absar 2 (247); Aldasoqi SMAA Hashiyat Aldasoqi
Ala Alsharh Al- Kabir (1230H) 4 324; Taqi al-’Amili ZAAA Al-Rawdah al-Bahiyyah Sharh al-Lum’ah al-
Dimashgiyyah (965H) 2 55.

121 Tbn Qudamah 4! Mughni 6 414. Al-Kubayst A Al-Ahwal al-Shakhsiyyah F al-Figh Wa al-Qada Wa al-Qaniin
(1976) 2 51.

122 Al-Zuhayli W Al-Wasaya Wa al-Waqf FT al-Figh al-Islami (2015) 61.

123 Al-Zuhayli W Al-Wasaya Wa al-Waqf Fi al-Figh al-Islami (2015) 61.

124 AlKasani A Bada-i’ as-Sana-i’ fi Tartib ash-Shara-i (1327H) 6 186.

125 Aldasoqi SMAA Hashiyat Aldasoqi Ala Alsharh Al- Kabir (1230H) 4 324,

126 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (4) 11-12.

127 Abdulsatar M Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 27.
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met is adherence to kindness and justice by restricting it to one-third of the deceased’s net
estate, which is outlined in the Qur’an: ‘[a]fter a bequest has been enacted, or a debt, without
causing any harm. This law is a stipulation from Allah. Allah is All-Knowing, Most
Forbearing’. This means that the distribution of the inheritance comes after the performance of
bequests or debt. Allah repeats in this verse the duty of bequest and debt three times before
distributing the inheritance. This repetition of the duties of bequest and debt before the
inheritance emphasises the importance of bequests. Allah also states that he is the only one

who knows best for people.'?®

In addition, a bequest assures the testator a way to return the favour of someone who has
conducted an act of kindness towards him/her. At a time when the testator is concerned about
distributing part of the estate voluntarily and effectively, they may need the assistance of the
beneficiary one day. It is, therefore, possible for the testator to retract the bequest, but he/she
cannot do so with regard to wealth that is given voluntarily in an effective manner. This means
that a person may voluntarily transfer assets during their lifetime to someone else, and the
transfer becomes effective before they die, either as a donation, a charitable contribution, or
hiba (gift).!”® For example, if someone during his life gives another a car for free, this can be
classified as a gift. The Prophetic tradition encourages prompt execution of such benevolent
acts during one’s lifetime rather than postponing them.!** This approach ensures immediate
benefit to recipients, allows donors to witness the fruits of their generosity; and aligns with the

Prophetic emphasis on timely charity.
Regarding this recommendation, Abii Hurayrah (may Allah be pleased with him) narrated that:

‘A man came to the Prophet (PBUH) and said, “O Messenger of Allah! Which kind of
charity is the most excellent?”” The Prophet (PBUH) responded: “When you give charity
at a time when you are healthy and wealthy, and you fear poverty and hope to live longer,
then do not delay the giving of charity until death approaches you, causing you to

stipulate a certain portion for someone, which is then given to someone else.’!*!

128 7aidan A Al-Mufassal fi ‘Ahkam al-Mar’ah wa Bayt al-Muslim fi al-Shari’at al-Islamiyyah (1997) 10 748.

129 Kamarudin MK & Muhamad NHN ‘Islamic estate planning and management: Malaysian experience’
(2018) International Journal of Management Applications 10.

130 Al-Bukhari MI Sahih al-Bukhari (2738), the statement of the Prophet PBUH that the will of a man should be
written down with him. Abdulsatar M Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 24.

131 Al-Bukhari M1 Sahih al-Bukhari (1952); Bin Ash’ath IHADS Sunan Abu Dawud (2870).
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This means that charitable acts performed during one’s lifetime are considered superior to
posthumous bequests, as the giver receives an immediate religious reward for their

benevolence—a principle explicitly affirmed in the hadith mentioned above.

2.4.3 Types of bequests

The concept of bequests finds its legal foundation within Islamic Shari ‘ah, though scholars’
opinions vary considerably regarding its precise legal classification. Scholars have articulated
divergent positions on the normative status of bequests, reflecting nuanced interpretations of
primary legal sources. While some scholars such as Ibn Hazm and Al-Tabari, maintain that

bequests constitute a religious obligation, %2

others, such as Abu Hanifa and Imam Malik, argue
for their recommended status, with further distinctions emerging from detailed examinations

of Islamic Shari ‘ah.'*3

Despite these juristic divergences, Islamic scholars nevertheless achieve consensus regarding
the classification of bequests within the five legal categories. They uniformly affirm that
bequest rulings — whether obligatory, recommended, unlawful, disliked, or permissible —
must be determined according to both the endowment’s characteristics and the beneficiary’s
circumstances. This systematic categorisation demonstrates how Islamic jurisprudence
accommodates nuanced applications of bequests while maintaining structured legal

parameters. The following analysis elaborates on each distinct classification.

2.4.3.1 Obligatory bequest

This study distinguishes between two distinct concepts of obligatory bequests. The first type,
which constitutes the core of this study, refers specifically to bequests mandated for orphaned
grandchildren. The second type pertains to the testator’s outstanding financial obligations that

must be settled before the inheritance is distributed and other bequests are made.!** The first

132 Albandari AS (ed) Almuhalah Bilathar (1405h) 9 213.

133 Albandari AS (ed) Almuhalah Bilathar (1405h) 9 213.

134 See Albandari AS (ed) Almuhalah Bilathar (1405h) 8 353; Kamarudin MK & Muhamad NHN ‘Islamic estate
planning and management: Malaysian experience’ (2018) International Journal of Management Applications 9.
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type is not recognised under the four schools of law. This means that the only obligatory
bequests considered under the four schools are those regarding outstanding financial

obligations.

The Hanafi scholars state that bequests are obligatory in payments of zakat and when
expiations are necessary. This obligation similarly applies to compensatory payments
(fidyah)'** for unfulfilled religious duties, such as missed obligatory fasts or improperly
performed prayers.'*® Within this framework, the Maliki school maintains that establishing a
bequest becomes compulsory where an individual bears outstanding obligations toward others
and where legitimate concerns exist that these claims may remain unfulfilled without a
bequest,'3” whether or not it exceeds the one-third limit of the deceased’s estate. This means
that obligatory bequests concern the returning of trusts to their owners and the settling of
unknown debts for which no documentation exists. The Shafi 7 position further specifies three
scenarios that make bequests obligatory. First, trusteeship of others’ property. Secondly,
unsettled religious claims. Thirdly, outstanding interpersonal obligations, notably when the
testator lacks credible witnesses to verify these claims posthumously.'*® Like the Maliki view,
these obligatory bequests are to be executed whether exceeding one-third of the deceased’s net
estate or not. However, this is a religious obligation, and if the deceased did not make these

bequests, they are not extracted from the estate.'*

The Hanbali school of law posits that bequests only attain obligatory status under three specific
circumstances. First, outstanding financial liabilities. Secondly, held property trusts. Thirdly,
unfulfilled religious obligations that may be discharged through posthumous arrangements.'*’
By contrast, the Zahiri school advances a more comprehensive obligation, mandating bequests
for all testators possessing estate assets, with particular emphasis on provision for non-
inheriting relatives. This obligation applies specifically when kinship claims are obstructed by
either enslaved status or the existence of a legal heir whose inheritance share blocks other

relatives.'#!

135 A charitable payment or food donation which is due because of unfulfilled religious duties or committing sins,
such as missed obligatory fasts.

136 Ibn Abidin Hashiya Rad al-Muhtar (1252H) 6 846.

137 Al-Qayrawani A Z Al-Fawakih al-Dawant ‘Ala Risalah (386H) 3 121.

138 Ghazzi MQ Fath Al-qarib Al-mujib fi Sharh Alfaz Al-taqrib (1042H) 2 2.

139 Al-Shafi‘1 MA Al-Umm 4 60-1.

140Tbn Qudamah AI Mughni 6 414.

141 Tbn Qudamah 4! Mughni 9 213.

31

https://uwcscholar.uwc.ac.za/home



2.4.3.1.1 The obligatory bequest across some Islamic schools of law
This section examines the classical Islamic jurisprudential positions on bequests through the
lens of some Islamic schools, demonstrating their fundamental agreement on core principles

while identifying nuanced divergences.

In Islamic jurisprudence, there are three scholarly positions on obligatory bequests.'#? First, the
majority view (non-obligatory bequests) advocates the position that bequests remain
recommendatory but not obligatory, particularly for non-inheriting parents/relatives. This
stance, attributed to scholars of the generations after the companions (7abi "in), like Sa‘id Ibn
al-Musayyib and al-Hasan al-Basri, treats such bequests as moral compensations for barriers
to inheritance. As regards Sa’id Ibn al-Musayyib, it was narrated from Ibn Hazm through al-
Hajjaj Ibn al-Minhal, who said, ‘Abii Hilal narrated to us from Qatadah that Sa’id Ibn al-
Musayyib said, regarding someone who makes a bequest to other than his three relatives, ‘give
two-thirds to the relatives and one-third to the person for whom he made the bequest.’!** Al-
Hasan al-Basri, as narrated by Abu ‘Ubayd-Allah Al-Qasim Ibn Salam, said with his chain of
narrators, ‘Yiinus informed us, on the authority of al-Hasan, that the bequest was initially for
parents and close relatives, but it was abrogated from them, and it became a bequest for close

non-heirs relatives. And every heir was abrogated from it>.!4*

Secondly, obligatory bequests: Some scholars deem failure to bequeath to eligible relatives as
sinful neglect of a religious duty. However, they deny imposing posthumous bequests,
maintaining personal responsibility. Thirdly, the judicial enforcement position: Advocated by
Ibn Hazm al-Zahir,'* this view obligates judges to allocate up to one-third of the deceased’s
net estate to blocked parents/relatives,'*® citing Quranic imperatives.'*’ It rectifies perceived
systemic inequities in inheritance distribution. The Zahiri School holds the view that bequests
to non-inheriting relatives are obligatory.!*® This view derives from some of the companions

and those who followed them. Prominent scholars, such as Ibn al-Uthaymin, Badran Abu al-

192 See Albandari AS (ed) Almuhalah Bilathar (1405h) 8 353.

143 Tbn Hazm, Al-Muhalla Bi al-Athar 8 353.

144 Alturki AA Jami’ al-Bayan FT Ta 'wil al-Qur’an (2000) 3 386.

195 Albandari AS (ed) Almuhalah Bilathar (1405h) 8 353; Jayyash A Ahkam Al-mirath wa Al- wasiyyah (2009)
127.

146 Albandari AS (ed) Almuhalah Bilathar (1405h) 8 353; Jayyash A Ahkam Al-mirath wa Al- wasiyyah (2009)132.
147 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (4) 11-12.

148 Al-Uthaymin MSM Al-Sharh al-Mumti Ala Zad al-Mustangi (2007) 11 134-135; Al-Zuhayli W Al-Wasaya
Wa al-Waqf FT al-Figh al-Islami (2015) 86.
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Aynayn, Yiisuf al-Qardawi, among others, have supported this view.'* Many prominent

scholars have emphasised the obligation of bequests to non-inheriting relatives.!'*

Al-Dahhak reported that Ibn Jarir al-Tabari, narrated to him by his chain of narrators, used to
say, ‘whoever dies without making a bequest to his relatives, he has sealed his deeds with
disobedience’.!*! He also stated that it is not permissible to make a bequest to an heir; it should
only be made to non-inheriting relatives. If someone makes a bequest to someone other than a
relative, they have acted disobediently. However, if there are no relatives, it is permissible to

make a bequest to the poor and the needy.!>?

The analysis establishes that bequests hold a non-obligatory status in Islamic Shari‘ah,
following the Qur’anic abrogation that instituted fixed inheritance shares. Ibn Abbas

maintained that the Qur ‘anic verse which provides that it is prescribed for you, when death

5153 >154

approaches one of you...”">> was subsequently abrogated by the verse ‘for men is a share...
This juristic position finds further support in the well-established hadith, transmitted through
multiple authentic chains of narration: ‘There is no bequest for an heir’. This definitive
statement reinforces the Qur’anic abrogation by explicitly prohibiting bequest dispositions to
legal heirs.!>® This interpretation is further substantiated by the hadith narrated by Ibn Umar
and recorded in Sahth Muslim with the wording: A bequest that he wishes to make.” Scholars
derived from this narration an important legal principle: had bequests been categorically
obligatory, the Prophet (PBUH) would have mandated them universally. Rather, the
discretionary phrasing indicates their non-compulsory nature in Islamic Shari ‘ah, while still

affirming their validity as voluntary acts.!*¢

The obligatory bequest, as outlined in the four schools, ensures the rightful delivery of dues to
their owners or peers. This includes bequests to return unknown deposits or unsubstantiated
debts, as the testator is obliged to direct their repayment. If they fail to do so and pass away,
these claims are lost, rendering them sinful for neglecting this duty. Some scholars argue that

a bequest concerning the claims of Allah — such as expiations, zakat, fasting ransoms, prayer

149 Al-Uthaymin MSM A[-Sharh al-Mumti Ald Zad al-Mustangi (2007) 11 134-135; Al-Zuhayli W Al-Wasdya
Wa al-Waqf FT1 al-Figh al-Islami (2015) 86.

150 Al-Uthaymin MSM Al-Sharh al-Mumti Ald Zad al-Mustangi (2007) 11 134-135.

S Alturki AA Jami’ al-Bayan FT Ta wil al-Qur’an (2000) 3 385; Abdulsatar M Al-wassiyyah Al-wajjiba in
Egyptian Law (2020) 24.

152 Alturki AA Jami’ al-Bayan FT Ta wil al-Qur’an (2000) 3 386.

133 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (2) 180.

154 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (4) 7.

155 Aldasoqi SMAA Hashiyat Aldasoqi Ala Alsharh Al- Kabir (1230H) 422.

156 Albardouni A & Atfayyesh [ Jami’ Ahkaam Al Quran 2 ed (1384 AH) 260.
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compensations, or other acts of devotion — falls under the same obligation, akin to a religious

commandment under Islamic principles.'®’

2.4.3.1.2 The obligatory bequest under contemporary laws and the wisdom of enacting
it

Consider the following scenario: A grandparent (A) died leaving behind a child (B) and two
grandchildren (C and D). In this case, B could inherit all of the A’s estate blocking C and D
from inheritance because B is a closer relative to A than C and D. To reduce the hardship C
and D might encounter, the obligatory bequest was enacted by laws in many Islamic countries,
such as Egypt and Malaysia, to give orphaned grandchildren a portion of their grandparent’s
estate.!>® This is to assist orphaned grandchildren and to prevent poverty and homelessness.'>
Therefore, the concept of an obligatory bequest addresses a specific scenario in Islamic
countries’ contemporary laws,'®® that is when orphaned grandchildren are blocked from
inheriting due to the presence of a closer heir. Usually, orphaned grandchildren are blocked
from inheritance by the deceased’s children because direct descendants (children) take priority
over indirect ones (grandchildren).'®' For example, if Abdullah passes away leaving behind a
son, Saeed, and orphaned grandchildren from another dead son, Ahmed, Islamic inheritance
law prioritises Saeed as the immediate heir, blocking Ahmed’s children.!6? This blocking effect

stems from the principle that a closer relative in degree blocks those further removed.

Some might view this as unfair, particularly when the orphaned grandchildren would be left
without inheritance. However, critics of this perspective note that the same logic applies in
reverse: just as Saeed cannot inherit from his late full brother Ahmed (because Ahmed’s
children are closer in lineage), the orphaned grandchildren cannot inherit from their deceased
grandparent when the other son of the deceased grandparent is alive. Nonetheless, Islamic

Shari ‘ah encourages people to give to the non-heirs from the deceased’s estate.'®

157 Aljaziri A Kitab Alfiq Ala Almadaheb Alarbat 3 ed (1424H) 288.

158 Saikhu HF ‘A Critical Appraisal of Obligatory Bequest as Prevalent in Muslim Countries’ (2023) SSRN 215;
Arthos S, Igbal M & Sukri S ‘Analytical Study on Egyptian Inheritance Law Reform (Faraid)’ (2021) 8 Jurnal
Akta 210.

159 Ismail A ‘Perancangan dan Pengurusan Perwarisan Islam’ (2007) Kuala Lumpur: Amanah Raya Berhad 92.
160 Egyptian Act of Wills No 71 of 1946; Jordanian Personal Status Law No 15 of 2019.

161 Abdulsatar M Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 17, Mohammed AAA Al-wassiyyah Al-wajjiba
in Egyptian Law (2020) 9.

162 The orphaned grandchildren may inherit in some case.

163 See Section 2.4.3.2 below and Chapter 3.4 for more details.
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This can mean that grandchildren of such a deceased person may live in poverty and experience
hardship where there is no explicit rule, while other family members, like the children, may
become wealthy and enjoy a comfortable life. In addition, this situation may also lead to a
disruption of the family’s balance of wealth distribution. Hence, some may become wealthy
through inheritance, while relatives who are blocked from inheriting, for whatever reason, may
be left in extreme poverty and need. Consequently, this could generate hatred and enmity
among orphaned grandchildren, children and other grandchildren (whose parents are alive).

This can lead to the breakup of some families and community turmoil.!*

To mitigate potential hardship, Islamic Shari‘ah encourages individuals to make bequests in
favour of blocked heirs before their death — a practice rooted in the Qur’an and Sunnah. Many
scholars, including Imam Ibn Hazm, argue that such bequests are not merely recommended but
compulsory, citing the Qur ‘anic verse: ‘Bequest is prescribed for you when death approaches
one of you, if he leaves behind wealth for parents and near relatives, according to usage, a duty
upon those who guard against evil’.'® ITbn Hazm draws a parallel between the term ‘prescribed’
in this verse and its use in the command to fast ‘fasting is prescribed to you’, interpreting it as

an obligation rather than a mere suggestion. !¢

As stated above, Ibn Hazm is of the view that it is obligatory for every Muslim to bequeath to
his relatives who do not inherit, for reasons either of slavery or the presence of someone who
blocks them from inheriting. In addition, a person may bequeath to the relatives as he/she
wishes to.'%” If the deceased person did not make provision, they should nonetheless be given
to from the deceased’s estate. However, this should be done in consultation with the heirs or
the guardian.'®® The expression ‘as he/she wishes to’ means that this is not limited to the
amount of the share of the dead child. It could be more or less than that share. However, the
amount is determined by the testator or the heirs. This opinion was adopted by many countries’

laws such as the Egyptian law as discussed in Chapter Three.

However, the obligatory bequest as a formal legal mechanism is a modern development, neither

explicitly outlined in classical Islamic jurisprudence nor traditionally recognised within the

164 Zaidan A Al-Mufassal fi ‘Ahkam al-Mar’ah wa Bayt al-Muslim fi al-Shari’at al-Islamiyyah (1997) 10 745.

165 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (2) 181.

166 Albandari AS (ed) Almuhalah Bilathar (1405h) 9 314.

197 Hafid Anwar Hafid v President of the Republic and others (8/5/2021) Egyptian Cassation Court 216;
Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 53-4.

168 Albandari AS (ed) Almuhalah Bilathar (1405h) 9 314.
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four Sunni schools of law.'® Instead, it has been introduced through contemporary legislation
to ensure fairness for blocked heirs by assigning a share of the testator’s estate to them that is
not meant to exceed one-third of the net estate.!”® This solution is deemed as compensation for
the descendants for what they may have missed from the inheritance.!”! This bequest generally
has priority over other bequests. In addition, it also aims to avoid grievances when a child
predeceases the testator or testatrix leaving children (grandchildren of the testator) who do not

inherit any of the testator’s or testatrix’s estate due to an existing closer relative.

Therefore, the obligatory bequest, as defined in this context — the core focus of this research
— will be explored in the following three chapters through examination of its legal foundations
and implementation in three modern legal contexts: Egyptian law, Jordanian law, and

Malaysian law.

2.4.3.2 Recommended bequests

The Hanafi scholars express the view that bequests are obligatory with regard to zakat. Such a
bequest constitutes emancipatory payments made when an obligatory act has been missed, such
as the fidyah payments made for missing any of the obligatory days of fasting, or for any form
of obligatory prayers that one has not conducted correctly. Such bequests would be considered
as recommended.!”? The Malikt scholars are of the opinion that bequests are based on the actual
ruling of the concept of bequests as a whole. They affirm that bequests are recommended for
the purpose of gaining closeness to Allah, in all cases except when obligatory.!”® The Shafi T
scholars state that bequests were obligatory at the beginning of the advent of Islam. Thereafter,
this ruling has been abrogated with the Qur ‘anic verse on the laws of inheritance. The Prophet
(PBUH) said, ‘[no] bequest may be made to an heir. Allah has undoubtedly granted claims to

those who are deserving of those claims.’!’* Thereafter, the Islamic Shari‘ah of bequests

199 See Section 2.4.3.1.1 above for more details.

170 Articles 76-79 of the Egyptian Act of Wills No 71 of 1946; Article 279 of the Jordanian Personal Status Law
No 15 0of 2019; Section 27 of the Muslim Wills Act of 1999 in Selangor (MWAS 1999).

171 Aljabory AM Ahkam Almouwarith wa Alwasayaa wa Alwaqf fi Alshria Alislamiah (2011) 165; Alma’ Amun S
Islamic Estate Planning: Analysing the Malaysian Perceptions on Wasiyyah (Will) and Bequest Practices (LLD
thesis, Durham University, 2010) 200-5.

172 Al-Haskaft MBAD Al-durr Al-mukhtar Sharh Tanwir Al-absar 2 147.

173 Aldasoqi SMAA Hashiyat Aldasoqi Ala Alsharh Al- Kabir (1230H) 2 92.

174 Bayjuri IM Hashiyat al-Shaykh Ibrahim al-Bayjirt ‘alé Sharh al-’Allamah Ibn al-Qasim al-Ghazzi ‘alé Mam
al-Shaykh Abt Shuja (2017) 2 48; Bin Ash’ath IHADS Sunan Abu Dawud (2870); see Al-Khattab English
Translation of Sunan Abu Dawud (2008) 3 (2870).
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remains as recommended, and hence, the practice is a verified part of the Sunnah (Sunnah

Mu’akkadah) based on the unanimous consensus of Muslim scholars.!”®

According to the Hanbali scholars, bequests are recommended from a portion of the estate of
one who has left wealth behind. This view is based on the Qur’anic verse, ‘[i]t is prescribed
for you, when death approaches you, that the dying person should bequeath to the parents and
the close relatives, in a kind manner. This law is a right upon those who are conscious of
Allah,”!76

Nonetheless, the Imamiyyah scholars!”’ maintains that bequests carry a recommended status
when made to one’s immediate kin who are non-inheriting. This view is also based on the
previous Qur anic verse.!”® The reason for this opinion is that bequests are viewed as a means

of maintaining family ties.!”

2.4.3.3 Permissible bequests

Bequests are deemed permissible, provided no additional factors render them recommended,
obligatory, disliked, or unlawful. This neutral legal status applies even to an endowment to
affluent beneficiaries, whether they are relatives or non-relatives.'%® Notably, the Shdfi 7 and
Hanaffi scholars affirm the validity of bequests to wealthy recipients, as financial need is not a

prerequisite for eligibility for a bequest.

2. 4.3.4 Disliked bequests

In Islamic Shari‘ah, specific bequests are classified as disliked based on the recipient’s moral
standing or the testator’s circumstances. Bequests to habitual sinners or those who persistently
transgress Islamic boundaries are disliked, a position particularly emphasised by Hanafi
scholars, as such gifts may enable further wrongdoing. Similarly, bequests to external poor

individuals are considered disliked if the testator has impoverished orphaned grandchildren

175 Bayjuri IM Hashiyat al-Shaykh Ibrahim al-BayjirT ‘alé Sharh al-’Allamah Ibn al-Qdsim al-Ghazzi ‘ald Matn
al-Shaykh AbT Shuja (2017) 2 48.

176 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (2) 181.

177 A school of Shi’i madhhab/ Shia Islam Shia Muslims.

178 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (2) 181.

179 aqi al->’ Amili ZAAA Al-Rawdah al-Bahiyyah Sharh al-Lum’ah al-Dimashqiyyah (965H) 2 55.

180 7aidan A Al-Mufassal fi ‘Ahkam al-Mar’ah wa Bayt al-Muslim fi al-Shari’at al-Islamiyyah (1997) 10 783.
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unless those grandchildren are financially secure.'®! Maliki scholars further identify two
additional scenarios where bequests become objectionable. First, where the bequest is
motivated by improper intentions that contradict social welfare. Secondly, where a bequest is
taken from someone in poverty, thereby worsening their hardship.'®? These rulings demonstrate
how Islamic Shari‘ah carefully balances individual bequest freedom with broader ethical
considerations and communal responsibilities, ensuring bequests align with the higher
objectives while maintaining flexibility for permissible cases. The nuanced approach reflects
the scholars’ attention to both moral and socioeconomic factors in regulating the distribution

of wealth in a deceased’s estate.

According to Shdafi’i scholars, bequests are disliked if the allocated share exceeds one-third or
if the bequest is granted to an heir.'®® The majority of Shafi 7 and Hanabilah, scholars are of
the opinion that if a person bequeaths more than one-third, then his bequest cannot be executed
unless the heirs consent to it. In other words, such a bequest is valid only if what exceeds one-
third is approved by the remaining heirs.'®* Two conditions should be met for such a bequest
to be enforced. First, a bequest only takes effect after the testator’s demise. That is because
while they are still alive, their heirs do not have any claims over what is being bequeathed —
so their permission is not required during that time. The testator can change or withdraw the
bequest at any time while they are alive. However, upon the testator’s demise, the bequest
becomes binding if ratified by the heirs. This position finds notable dissent in the views of early
scholars like al-Zuhri and Rabi’ah, who maintained the irrevocability of bequests even during

the testator’s lifetime, arguing for their immediate binding nature.!'®®

Secondly, in Islamic Shari ‘ah, an heir’s consent to bequests exceeding the one-third deceased’s
estate limit is only legally valid if the heir possesses full legal capacity. This requires
intellectual maturity to comprehend financial consequences and freedom from legal
impediments, such as prodigality or incompetence that would affect judgment. The restriction
safeguards against the imprudent dissipation of inheritance claims, as individuals who are
foolish or negligent may not be able to make informed decisions about such consequential
financial matters. Classical scholars derived these conditions from Quranic principles that

protect property claims and hadith that prohibit financial harm (/@ darar wa-la dirar). The

181 Al-Haskaft MBAD Al-durr Al-mukhtar Sharh Tanwir Al-absar 2, 147.

182 See Al-Qayrawani A Z Al-Fawdkih al-Dawani ‘Ala Risalah (386H) 3 121.

183 Bayjuri IM Hashiyat al-Shaykh Ibrahim al-Bayjirt ‘alé Sharh al-’Allamah Ibn al-Qasim al-Ghazzi ‘alé Mam
al-Shaykh Abt Shuja (2017) 2 48.

184 Wasil NFM Figh ul-Mawarith wa Al-Wasiyah fi Ash-shari’ah Al-Islamia (2000) 116.

185 Wasil NFM Figh ul-Mawarith wa Al-Wasiyah fi Ash-shari’ah Al-Islamia (2000) 112.
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Hanbali scholars state that the allocated portion for bequests must be less than one-third of the

deceased’s net estate, even if one is wealthy, based on the hadith, ‘[o]ne-third is too much’.!%

2.4.3.5 Unlawful bequests

Examples of unlawful bequests would include bequests for the construction or revamping of a
church, the writing of the Tawrah (Torah) and the Injil (Gospel), the writing of books
containing misguidance and unlawful sciences, funding relating to intoxicants, or the funding
of harmful acts of legislation by means of general conduct. Bequests are also unlawful in cases
where more than one-third is given to someone that is not a relative,'®” or to an heir,'® under
all circumstances. The Hanbali School of law considers bequests exceeding one-third to be

unfavourable or unlawful when given to an heir.'’

According to the Shafi 7 school, bequests may be rendered unlawful in circumstances where
they result in inequitable distribution or financial harm. This prohibition is particularly
applicable when a beneficiary is legally entitled to an inheritance share, and the bequest
disposition would result in the squandering of assets.!”® A typical example involves a testator
who unjustly favours one heir over others through disproportionate bequests, thereby infringing
upon the rightful claims of remaining beneficiaries. Such preferential treatment constitutes an
unlawful bequest under the Shafi 7 school of law, as it violates the fundamental Islamic legal
principles of equitable distribution of wealth in a deceased’s estate and protection against

financial injury.

136 Tbn Qudamah A/ Mughni 6, 714.

137 This due to the hadith of the Prophet (PBUH) that one-third as a bequest is too much.

138 The Prophet (PBUH) says ‘Allah give each one his rights, so there is no bequest for an heir.” Altermidhi MASM
Sunan Altermidhi 2 (2120). The number before brackets refers to the volume. The number in brackets refers to
the number of the Aadith. There is no year for publication. Bin Ash’ath IHADS Sunan Abu Dawud 3 (2870).

189 Al-Zuhayli W Al-Wasaya Wa al-Waqf Fi al-Figh al-Islami (2015) 61.

190 Bayjuri IM Hashiyat al-Shaykh Ibrahim al-Bayjirt ‘alé Sharh al-’Allamah Ibn al-Qasim al-Ghazzi ‘alé Mam
al-Shaykh Abt Shuja (2017) 2 48.
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2.5 Essential components and conditions of bequests

2.5.1 Essential components of bequests

By analogy, acceptance and a positive response are the essential components of bequests, and
thus the status of bequests is equivalent to that of other forms of contractual agreements. Most
scholars consider acceptance as the only requirement for bequests. They define such acceptance
as a statement made by the person making the bequest verbally, by means of a document, or
some other acceptable form of communication. Moreover, the acceptance of the legatee (a
person who receives assets as a legacy or bequest due the death of another person) is also a
requirement for the fulfilment of the bequest, because it is improper to take from the testator’s

estate without the legatee’s consent. '

The Hanafi scholars, Abii Hanifah, Abii Yusuf, and Muhammad have differed with regard to
the conditions of bequests. Those conditions are the confirmation and the acceptance of the
contract. If both conditions are not met, then the bequest is invalid. If the testator bequeaths to
someone, the legatees must consent to it for it to be valid. If they do not, the bequest is invalid

as one condition was not met.'%?

The Hanbali scholars, for example, advise that the acceptance of the bequest is necessary
because the legatee is receiving ownership of assets from the testator.!”> Exceptions can be
made if there is a valid reason, such as in cases where the legatee has not been specified.
Examples of such cases include bequests granted to the poor, or to a mosque, for which the

only conditions would be the affirmation of the testator.
Ibn Qudamah stated in Al-Mughn that:

‘The legatee does not own the bequest without the acceptance being made, according to
most scholars. If the bequest was formed without any specification made of the legatee,
such as the poor and the needy, or for a mosque, then there would be no need for the
acceptance to be considered. The bequest then becomes binding as soon as the testator
dies, and the legatees’ consent is not required. This consideration would, therefore, not

apply based on the bequest being enacted for all those people.’!**

191 See Al-Kubaysi A Al-Ahwal al-Shakhsiyyah Fi al-Figh Wa al-Qada Wa al-Qanin (1976) 2 61.
192 AlKasani A Bada-i’ as-Sana-i’ fi Tartib ash-Shara-i (1327H) 7 133.

193 Alkhattib SMAA Mughni al-Muhtaj (977 H) 3, 93.

194 See Alkhattib SMAA Mughni al-Muhtaj (977 H) 3, 93.
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It can be deduced from this statement that the reason for ignoring the acceptance requirement
is there is no specific person from whom to obtain acceptance. Regarding endowment funds
granted to educational institutions, religious institutions, welfare organisations, and hospitals,
such bequests are acknowledged in the presence of a person who can authorise the bequest,
either through Islamic legislation or the law of the country. In addition, the affirmation of
beneficiaries, such as school pupils, those residing in welfare organisations, or those in
hospitals, is not a requirement.'*> The Shafi T scholars identify the four essential components
of bequests as follows: the testator, the beneficiary, the bequeathed portion, and the statement

of the contract.!®®

2.5.2 Conditions of bequests

There are certain conditions for bequests to be valid. It should be noted that these conditions
apply to the optional bequest. The obligatory bequest does not require these, as the law provides
that the obligatory bequest applies in the event where the testator did not bequeath to the
orphaned grandchildren through optional bequests. It is important to have a background about
optional bequest in contrast to obligatory bequests, which are discussed in the following
chapters. This is because the optional bequest is the basic bequest under Islamic Shari ah, as
is seen in this chapter. To fully understand the obligatory bequest requires understanding of the
optional bequest. In other words, the discussion of optional bequests shows whether or not the
obligatory bequest is consistent with Islamic Shari‘ah. Furthermore, such discussion
demonstrates the development in this area and how Islamic countries’ laws adopt the Islamic

Shari‘ah. The following section explores these conditions.

2.5.2.1 Conditions of the testator

Insofar as the conditions for correctness is concerned, the testator should meet all the
requirements of being capable of giving their consent voluntarily. This means that he/she
should have attained the age of puberty and must also be of sound mind and possess free will
(not a slave). These conditions apply regardless of whether the testator is male or female and

whether or not they are Muslim.'”” Furthermore, the Hanafi scholars stipulate that the testator

195 Al-Zuhayli W Al-Wasaya Wa al-Waqf FT al-Figh al-Islami (2015) 81.
196 Alkhattib SMAA Mughni al-Muhtaj (977 H) 3 93.
197 Al-Zuhayli W Al-Wasaya Wa al-Waqf FT al-Figh al-Islami (2015) 81.
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should be capable of voluntarily giving away wealth and other related possessions. A bequest
is, thus, invalid if it is made by a child who has not attained the age of puberty. It is also invalid
if it is made by a mentally ill person. Both these categories of persons do not have the legal

capacity to make bequests or give gifts.!*8

Secondly, in respect of the Maliki scholars’ views on the conditions of the testator, the literature
stipulates that, in order to be a testator, a child must have reached the age of ten years or must
be close to that age.!®® This is further elaborated upon by the Shdfi ' scholars, who specify that
the bequest of a child who has reached the age of reason, that is, seven years, is deemed valid
since the bequest does not contradict the child’s ownership in such a case. Here, the bequest
would be made to the close relatives of the child.?’® Both the Hanbali scholars and the
Imamiyyah scholars specify that the child must have reached the age of ten years for the bequest

to be valid.?"!

Thirdly, and importantly, the testator must have ownership of the wealth bequeathed.???

Nonetheless, the testator should be satistfied with the bequest and do so willingly. In other
words, bequests of those who are coerced or those who have erred from these conditions are

regarded as incorrect.

Fourthly, the condition of the testator to execute the bequest is that he or she should not have
any debt that exceeds the value of the estate. This condition has the unanimous consensus of
Muslim scholars. The payment of debts precedes the extraction of bequests.?®> However, there
may be claims associated with wealth belonging to another person, such as a creditor. In such
cases, the bequest is confined to the consent of those who hold such claims. If the extraction of

the bequest is permitted, then the bequest would be voided as it is deemed invalid.

2.5.2.2 Conditions for bequest beneficiaries
With respect to the beneficiary, certain conditions for the correctness and the execution of the
bequest must be met. As an obligation, the beneficiary should be in existence at the time of the

formulation of the bequest, even if such existence is assumed, such as a foetus. A bequest in

198 AlKasani A Bada-i’ as-Sana-i’ fi Tartib ash-Shara-i (1327H) 7 433.

199 Al-Qayrawani A Z Al-Fawdkih al-Dawant ‘Ald Risalah (386H) 3 1121.

200 A lkhattib SMAA Mughni al-Muhtaj (977 H) 3 9.

20! Ibn Qudamah Al Mughnt 6 515; Muhaqqiq al-Hilli JA Sharda’i‘ al-Islam fi masa’il al-halal wa-al-haram
(1072H) 1 952.

202 Article 76 of Traqi personal Status law of 1959.

203 See Al-Durr al-Mukhtar, Volume 2, 247; Almuraitani MMAM Al-Kafi Fi al-Figh ‘Ala Madhab Ahl al-
Madinah (1400H) 2 134.
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the case of a pregnant woman also bears certain conditions.?** Below is a brief description of

the conditions that must be met in relation to the beneficiary for bequests to be valid.

The beneficiary should be known, as a bequest is a form of additional ownership that takes
place after death. The beneficiary should be known to the testator so that they can grant
ownership of the bequest.?®> Importantly, the beneficiary should not have been the testator’s
killer. However, differing opinions exist among Muslim scholars concerning the murderer of
the testator. The al-Mughni presents three views of the Hanbali School on this matter.2® The
first view is that a bequest made to a killer is permissible, as worded by the Hanbali scholar,
Ibn Hamid. Imam Malik, Abii Thawr, and Ibn al-Mundhir also support this view. This view is
supported by that of the granting of wealth or bequest as a gift, which is deemed to be valid.?"’
The second view is that a bequest made to a killer is considered invalid, as worded by the

Hanbalr scholar Abti Bakr.

The above view is also stated by Al-Thawrt and the Hanafi scholars, who established that
murder prevents the murderer from inheriting, and inheritance is more important than bequests.
Thus, a bequest falls under the same ruling, as it was enacted in the place of inheritance. In
other words, it would need to convey the same meaning. Hence, a murderer may not receive a

bequest.

The third view is that if the testator makes a bequest to the beneficiary after being injured by
the latter in the event of an attack on the testator, the bequest is considered valid even if the
testator dies because of the injury. However, if the bequest was made before the injury and the
testator was injured and died because of the harm caused, then the bequest is regarded as
invalid. This is the stance of Hanbali jurists, Abi al-Khattab and Al-Hasan Ibn Salih. Ibn
Qudamah al-Hanbalr asserts that the above statement is correct, as the act of murder forbids
one from receiving an inheritance. This is because it is assumed that the murderer wished to
hasten gaining the benefit of the inheritance, if it is determined that the injury led to the
testator’s death. The objection to the validity of the bequest would, therefore, frustrate the
intention of the murderer. However, the inheritance is blocked here so that the immoral act of
murdering the testator in order to swiftly receive the inheritance, can be addressed. A sudden

murder may result in a re-evaluation regarding the inheritance, if the murderer sought to receive

204 Zaidan A Al-Mufassal fi ‘Ahkam al-Mar’ah wa Bayt al-Muslim fi al-Shari’at al-Islamiyyah (1997) 11 193.
205 Zaidan A Al-Mufassal fi ‘Ahkam al-Mar’ah wa Bayt al-Muslim fi al-Shari’at al-Islamiyyah (1997) 11 193.
206 Tbn Qudamah A/ Mughni 6 525; and Al-Bada’i’, Volume 7, 933.

207 Ibn Qudamah Al Mughni 6 914; and Mughni al-Muhtaj, Volume 3, 14; Al-Bada’i’, Volume 4993/7.
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the inheritance by murdering the testator.?%

Arguably, the view that the killer of a testator is prevented from the bequest, held by Al-ThawrT,
is consistent with the Islamic rule that a murderer does not inherit.?*” The beneficiary to whom
the bequest is made should aim to obey Allah. As a principle for the enacting of bequests, there
should be a means therein to gain closeness to Allah or to maintain good relations with others.
Hence, if the bequest is made and the beneficiary intends to do something illegal or immoral,
then the bequest is deemed invalid. Examples of such wrongful acts, according to Islamic
principles, include attending establishments where immorality and sin occur, places where

unlawful activity takes place, and atheist organisations.>!

Similarly, if there is an intention to commit an act that Islam regards as wrong, even if, at the
same time, the act is viewed as a means of gaining closeness to Allah in another religion, then
the bequest would be invalid. Examples of these bequests include bequests made for the

construction or adornment of churches.?!!

208 Ahmed F, Mohamed K ‘The inheritance system and wills’ (1999) Legal House. Alexandria, Egypt.

209 Bin Ash’ath IHADS Sunan Abu Dawud 5 (4564); The number in brackets after the title of the book refers to
the number of the hadith in the book. The year of publication is omitted because there is no consensus on the year
of the book. See Al-Khattab English Translation of Sunan Abu Dawud (2008) Volume 5 (4564); The number after
the volume’s number refers to the number of the hadith in the book. See also Abduroaf M The Impact of South
African Law on the Islamic Law of Succession (LLD thesis University of the Western Cape 2018) 28-29.

210 1bn Qudamah A/ Mughni 6 914; and Mughni al-Muhtaj, Volume 3, 14.

211 Tbn Qudamah Al Mughni 6 914; and Mughni al-Muhtaj, Volume 3, 14.
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2.5.2.3 Conditions for distributing bequests to beneficiaries

The beneficiary of a bequest should not be one of the heirs of the testator at the time of death
if there are any other heirs who may not consent to the bequest. The bequest could be distributed
if the rest of the heirs consent to the bequest being made to an heir. In other words, a bequest
made to an heir is effective only with the consent of the other heirs, as explained by Shurahbil
Ibn Muslim, who said, ‘I heard the Messenger of Allah (PBUH) stating, indeed, Allah has
granted each person the right that he/she is deserving of.” No bequest can thus be made to an
heir.’?!? Amr Ibn Shu’ayb further reports, on the authority of his father concerning his

grandfather, that ‘the Prophet (PBUH) remarked in his sermon on Eid al-Adha (Day of

) 213 « ’214
b

Sacrifice no bequest can be made to an heir except if permitted by the rest of heirs.

These ahadith imply that a bequest cannot be fulfilled to an heir at all, irrespective of the value
of the bequeathed portion, except if permitted by the rest of heirs. If the heirs allow for that
bequest to be affected, only then would the contract be considered valid. However, if the
bequest is approved by some of the heirs and not by the others, then the bequest could be valid
in respect of the portions of those who approve it and invalid in respect of the portions of those

who do not approve it. This view appears to be shared by most Muslim scholars.

The following elucidation provides further details on the opinions of scholars regarding
bequests made to an heir. While the Maliki scholars and the Hanbali school endorse the view
that a bequest made to an heir is valid without the consent of the rest of heirs, the Hanafi and
Shafi’t scholars seem to hold a clearer perspective on the matter.!> Their assessment is
established on a hadith reported by ‘Amr Ibn Shu’ayb who stated that the Prophet (PBUH)
declared during the sermon on the Day of Sacrifice that, ‘no bequest may be made to an heir
without the permission of the heirs.’!® These scholars have also taken this Qur ‘anic verse into
consideration, which the Ja fart scholars utilise as proof of abrogation. The verse states that
‘there is a share for men and a share for women from what is left by parents and those nearest

related, whether the property be small or large — a legal share.”?!”

212 Bin Ash’ath IHADS Sunan Abu Dawud (2870); see Al-Khattab English Translation of Sunan Abu Dawud
(2008) Volume 3 (2870).

213 An Islamic festival on the 10th day of the month of Dhul Hijjah of the Islamic lunar calendar.

214 <AlT Ibn ‘Amr Abii al-Hasan al-Daraqutni, Sunan al-Daraquini (Beirut: Dar el-Ma’rifah), Volume 4, 89.

215 See Al-Bada’i’, Volume 7, 803; Ibn Qudamah Al Mughni 6 124.

216 <Alf Ibn ‘Amr Abi al-Hasan al-Daraqutni, Sunan al-Daraquini, Volume 4, 89; An-Nasa’i IHAASA Sunan
An-Nasa’i Volume 4 (3641) Al-Khattab N English Translation of Sunan An-Nasa’i (2007) Volume 4 (3641).

217 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (4) 7.
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The following hadith of Jabir further emphasises this concept, where the Messenger of Allah
(PBUH) remarked that, ‘[n]o bequest may be made to an inheritor’.>'® In this light, the Maliki
scholars state that a bequest made to an inheritor is invalid based on this hadith. Thus, if the
inheritors consent to a bequest offered to one of the heirs, then that bequest could be deemed
as an initiation of a gift from the others, and not as a fulfilment of the testator’s bequest.?!”
However, according to the most famous view among the Zahirt, Shafi T and Maliki scholars,??°

the bequest made to an heir is not allowed even if approved by the other heirs.?!

Nonetheless, the Ja fari scholars deem that a bequest offered to an heir is valid and does not
require the consent of the inheritor, based on the Qur’anic verse, ‘[i]t has been prescribed for
you when death approaches one of you, and he has left wealth behind, that a bequest is made
to the parents and the closest relatives in kindness. This right is a duty for those who are
conscious of Allah’.??* This means that whoever is about to die and has wealth is bound by a

duty to make a bequest to their relatives who do not inherit from them.

2.5.3 Conditions of the bequeathed share

Bequests should be in the form of wealth or related to wealth. Bequests of dead animals or
blood are considered incorrect since these things are not wealth in the possession of anyone. In
addition, wealth should have value and be permissible. Hence, bequests in the form of
intoxicants, pigs, dogs, as well as wild beasts, which Muslims are not allowed to hunt, are
prohibited as these do not hold any benefit and are impermissible in Islam. Bequests are also
permitted in the form of beneficial items, according to most scholars.??®> In addition, as a
condition, bequests cannot exceed one-third of the deceased’s net estate, as mentioned in the
hadith that states that ‘one-third would be regarded as much.??* However, monetary bequests

are permissible as they hold value and are considered wealth.

218 <AlT Ibn ‘Amr Abii al-Hasan al-Daraqutni, Sunan al-Daraquini, Volume 4, 79.

219 See Hashiyah al-Dasiigi, Volume 91, 193.

220 See Al-Kubaysi A Al-Ahwal al-Shakhsiyyah FT al-Figh Wa al-Qada Wa al-Qaniin (1976) 2 43.

221 See Al-Kubaysi A Al-Ahwal al-Shakhsiyyah FT al-Figh Wa al-Qada Wa al-Qaniin (1976) 2 43.

222 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (2) 181.
223 Ibn Qudamah 4! Mughni 6 174.

224 Al-Haskaft MBAD Al-durr Al-mukhtar Sharh Tanwir Al-absar 2 947.
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2.5.4 The formula of the bequest

The formula of a bequest refers to the statement expressed by the testator presenting the bequest
either verbally, in a document, or by other indication. The formula is affirmed by the testator,
for example, in the following words, ‘I have bequeathed for such a portion... or pay it to him...
or give it to him after my death.” However, a statement by the beneficiary, if specified, whether
he/she accepts it or not, while the testator is alive, would be ignored. Immediate acceptance of
the bequest is not stipulated as a condition.?>> Moreover, if a bequest is made to a public benefit
organisation, such as a mosque, or to unspecified persons, such as the poor, then the bequest

becomes binding after death and does not require acceptance.??

2.5.5 Contflict of bequests

Conflicting bequests arise when optional bequests are fulfilled based on an insufficient one-
third of the deceased’s net estate. Problems arise concerning the way those bequests are to be
distributed among those who should receive the shares specified. Scholars offer the following

solutions for this problem.

Some scholars, such as Ibn Qudamah, propose that one-third of the deceased’s net estate be
divided equally among the optional bequests, with each share being allocated according to the
percentage of wealth.??” This solution is illustrated, for example, if a testator bequeaths one-
third of the wealth to one person and one-quarter of the wealth to another person: the bequests
are then to be divided into seven shares — four shares to be given to the first beneficiary and

three shares to the second beneficiary.?*3

By contrast, the Ja 'fari scholars propose that, in the example above, the latter bequest is invalid
when heirs disapprove of such bequests. This means, if one bequeaths one-third of the wealth
to a beneficiary and one-quarter of the wealth to another beneficiary, then the latter bequest is

deemed invalid. The one-third is not to be divided according to the shares.??’

225 Al-Zuhayli W Al-Wasayda Wa al-Waqf F7 al-Figh al-Islami (2015) 81.

226 Al-Zuhayli W Al-Wasayd Wa al-Waqf FT al-Figh al-Islami (2015) 81.

227 Ibn Qudamah A4/ Mughnt 6 754; Al-Haskafi MBAD Al-durr Al-mukhtar Sharh Tanwir Al-absar 2 257; Bayjuri
IM Hashiyat al-Shaykh Ibrahim al-Bayjirt ‘ala Sharh al-’Allamah Ibn al-Qdsim al-Ghazzi ‘ala Matn al-Shaykh
Abt Shuja (2017) 2 68; Al-Kubayst A Al-Ahwal al-Shakhsiyyah F1 al-Figh Wa al-Qada Wa al-Qaniin (1976) 73;
Al-Kulayni MY A4/-Kafi 2, 652.

228 Al-Kubayst A Al-Ahwal al-Shakhsiyyah FT al-Figh Wa al-Qada Wa al-Qaniin (1976) 73; Al-Kulayni MY AI-
Kafi 2, 652.

229 Al-Haskaft MBAD Al-durr Al-mukhtar Sharh Tanwir Al-absar 2, 652.
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2.5.6 Invalidation and refusal of bequests

For a bequest to be legally valid, it must fulfil all essential pillars and conditions as stipulated
in Islamic Shari ‘ah. Once properly established, a bequest may nevertheless become invalid due
to one of the following factors: First, Islamic Shari‘ah maintains a unanimous consensus
regarding the revocable nature of bequests during the testator’s lifetime. Scholars across all
schools of law agree that although the bequest contract becomes binding upon death, it remains
fully revocable at the testator’s discretion during their lifetime.?** This irrevocable right of
retraction applies irrespective of the testator’s physical condition, encompassing both periods
of health and illness, ! as it constitutes a fundamental principle of testamentary freedom in

Islamic Shart ‘ah.

Secondly, a bequest exceeding one-third of the deceased’s net estate constitutes a legally
invalid disposition, subject to acceptance through the testator’s heirs. This annulment is
particularly applicable in cases where disputation arises concerning the testator’s cognisance
of having surpassed the prescribed one-third limitation. The rationale stems from the principle
that bequest authority is circumscribed by this quantitative boundary, with any transgression

— whether intentional or arising from deficient awareness — rendering the excess portion null

and void.??

Thirdly, according to the Hanafi school of law, the validity of a bequest depends on the
testator’s legal capacity both at the time of creating the bequest and throughout its continuation.
The school maintains that if the testator was mentally competent when establishing the bequest,
its validity persists. However, if the testator becomes insane thereafter, the bequest is
invalidated.?>® This position contrasts with earlier scholars’ opinions that do not invalidate
bequests upon the onset of insanity if the testator was capable at the time of the conclusion of
the bequest.?** Their rationale emphasises that since the testator possessed full mental faculties
when making the bequest, subsequent incapacity should not nullify it. Consequently, such

bequests remain legally valid and executable upon the testator’s death.

230 Al-Haskaft MBAD Al-durr Al-mukhtar Sharh Tanwir Al-absar 2 564, Alkhattib SMAA Mughni al-Muhtaj
(977 H) 3 17; Ibn Qudamah Al Mughni 6 354.

231 Abu Daqiqat M (ed) Al-ekhtiar lta’lil al-mukhtar 5 ed (1937) 183.

222 Alkhattib SMAA Mughni al-Muhtaj (977 H) 6 734,

233 Al-Haskafi MBAD Al-durr Al-mukhtdr Sharh Tanwir Al-absar 7 964.

234 Alkhattib SMAA Mughni al-Muhtaj (977 H) 3 93; AlKasani A Bada-i’ as-Sana-i’ fi Tartib ash-Shara-i 7 49;
Albahuti MY Kashshaf al-qina’ ‘an Matn al-Igna (1051H) 10 326.
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Fourthly, debt exceeding the deceased’s estate at the time of death: If at the time of death, the
testator’s debt exceeds the estate and has not been cleared or paid, the bequest is invalidated

due to non-existence of the subject matter of the bequest.?*

Fifthly, the death of the beneficiary while the testator is alive: If the beneficiary predeceases
the testator, the bequest is invalidated. However, in the majority opinion of scholars, including
the Hanbalis, the Hanafis, the Shafis, the Malikis and Al-Hasan, it is stated that the bequest is
for the son of the beneficiary. In addition, beneficiary’s refusal of bequest after the testator’s
death is a factor: The bequest is invalidated if the beneficiary refuses the bequest after the
testator died. Nonetheless, according to most scholars, refusal during the lifetime of the testator

is of no consequence.?*

Sixthly, perishing of the subject matter of the bequest: If the bequest is a certain amount of
money from the deceased’s estate, the bequest is invalidated by its perishing. The source or
cause of the perishing does not affect this rule if the subject matter of the bequest is no longer

available.?’

Seventhly, if the subject matter of the bequest is repossessed by another before the death of the
testator: If the testator bequeathed a house, for example, and at a later stage ownership of the
house is transferred before their death to someone else, this may lead to invalidating the bequest
even if the property returns to the testator once again. However, the testator may renew the

bequest again after the possession has returned to them.?*®

Eighthly, if the beneficiary kills the testator: If the beneficiary intentionally kills the testator,
the bequest is invalidated.?* This is because the killer must not get benefit from his crime and
to prevent the spread of crimes in the community. In addition, this is a sanction from Allah to

the killer.

235 Shahein MA (ed) Hashiyat Albagorry Ala Sharh Alalama Ibn Qasim Ala Mitn Abi Shuga (1420H) 2 68;
Aldasoqi SMAA Hashiyat Aldasoqi Ala Alsharh Al- Kabir (1230H) 6 344.

236 Al-Haskaft MBAD Al-durr Al-mukhtar Sharh Tanwir Al-absar 7 964; Alshihri HA (ED) al-sharh al-sagheir
(1446H) 4 485; AlKasani A Bada-i’ as-Sana-i’ fi Tartib ash-Shara-i 7/493.

237 Almuraitani MMAM AI-Kafi Fi al-Figh ‘Ala Madhab Ahl al-Madinah (1400H) 2/634.

238 See Abii Abd-Allah Muhammad al-khurashy sharh al-khrashy volume 8/371.

23 Jayyash A Ahkam Al-mirath wa Al- wasiyyah (2009) 133; Bin Ash’ath IHADS Sunan Abu Dawud volume 5
(4564); Al-Khattab English Translation of Sunan Abu Dawud (2008) Volume 5 (4564).
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2.5.7 Retraction of bequests

Scholars unanimously uphold the principle that a testator retains the right to retract a bequest
— either wholly or partially, through explicit or implicit means — before their demise.?*° This
legal position derives from two foundational rationales rooted in Islamic transactional law.
First, bequests fundamentally constitute non-binding promises during the testator’s lifetime,
analogous to revocable gifts that only become irrevocable upon death; just as donors may
retract gifts, testators may withdraw unexecuted bequests.”*' Secondly, the validity of a bequest
remains contingent upon posthumous acceptance by the beneficiary, mirroring the contractual

principle that unaccepted offers in consensual agreements remain subject to withdrawal.>*?

2.5.8 Kinds of renunciation of bequests

The legal procedure for the renunciation of a bequest by either the designated beneficiary or
his/her lawful representative is governed by the following parameters: First, in Islamic
Shari‘ah, the renunciation of a bequest before the testator’s death is considered legally
ineffective, as the beneficiary acquires no substantive claims to the bequeathed property during
the testator’s lifetime. Since the bequest transfer remains inchoate during the testator’s life, the
return of the bequest by the beneficiary constitutes a legal nullity, as one cannot relinquish

claims that have not yet been vested.

Secondly, the renunciation of a bequest after the testator’s death but before the beneficiary’s
acceptance is deemed legally invalid. This ruling arises from the transitional nature of the
posthumous period before acceptance, during which the transfer of ownership remains
incomplete. This is because the beneficiary’s acceptance serves as an essential precondition for
the transfer of ownership, marking the critical threshold after which renunciation procedures

would apply.

Thirdly, the renunciation of a bequest after the beneficiary’s acceptance but before taking
possession is generally deemed invalid, with the notable exception of measurable or weighable
commodities. This legal position is based on the principle that acceptance establishes the

beneficiary’s complete ownership claims, creating binding obligations that cannot be

240 Al-Haskaft MBAD Al-durr Al-mukhtar Sharh Tanwir Al-absar 5 564; Ibn Qudamah 4l Mughni 6 354,
Alkhattib SMAA Mughni al-Muhtaj (977 H) 3 17; Shahein MA (ed) Hashiyat Albagorry Ala Sharh Alalama Ibn
Qasim Ala Mitn Abi Shuga (1420H) 2 58.

241 Shahein MA (ed) Hashiyat Albagorry Ala Sharh Alalama Ibn Qasim Ala Mitn Abi Shuga (1420H) 2 58.

242 Shahein MA (ed) Hashiyat Albagorry Ala Sharh Alalama Ibn Qasim Ala Mitm Abi Shuga (1420H) 2 58.
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unilaterally dissolved. The restriction serves to protect the integrity of bequest transfers by
requiring the resolution of any outstanding property claims and preventing disputes over

possession and value.

Fourthly, the legal validity of bequest renunciation following both beneficiary acceptance and
physical receipt is contingent upon the nature of the bequeathed property. In cases involving
weighed or measured commodities, such revocation is deemed legally effective, as ownership
claims for these specific categories are fully transferred upon acceptance rather than physical

possession.

Fifthly, the renunciation of unassigned bequests — such as those designated for general

charitable purposes like poverty alleviation — is deemed invalid.

Sixthly, Islamic Shari‘ah permits partial renunciation of a bequest when the subject matter
constitutes divisible property. This legal provision allows for proportional renunciation by one

or more beneficiaries without invalidating the entire bequest disposition.

Seventhly, Islamic Shari‘ah validates the renunciation of a bequest by a designated natural
beneficiary when they possess full legal capacity to execute such renunciation. This principle
applies specifically to cases where the beneficiary has attained legal majority and mental

competence, and the act of renunciation is undertaken voluntarily without coercion.

Eighthly, in Islamic Shari ‘ah, mere silence does not constitute legal renunciation of a bequest.
However, silence may be interpreted as implicit acceptance when three cumulative conditions
are met. These are where sufficient time has elapsed for the beneficiary’s awareness of the
bequest; the beneficiary possesses the full legal capacity to effect renunciation; and the

testator’s death has occurred, rendering the bequest actionable.

2.6 Conclusion

This chapter has explored the deceased’s estate and the complex role of bequests within Islamic
succession law, with particular attention to the juristic debate concerning obligatory provisions
for grandchildren. The analysis clarified the procedural relationship between bequests and
deceased’s estate distribution, establishing that the bequests are deducted prior to the allocation
of inheritance shares. While the majority classical position maintains the voluntary nature of
bequests (except for specific financial obligations), this chapter revealed Ibn Hazm al-Zahir’s

distinctive perspective. His argument for obligatory bequests to deprived grandchildren
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presents a compelling alignment with the maqasid al-Shari ‘ah (purposes of Islamic Shari ‘ah),
particularly the preservation of family welfare and distributive justice. This position gains
urgency when considering contemporary social realities where traditional family support
structures often fail — for example, as seen when people neglect their expected care for

orphaned nieces and nephews.

This chapter shows the divergence in the position among Islamic scholars regarding obligatory
bequests. This divergence demonstrates the need for contemporary legal systems to enact
specific rules to deal with the issue of obligatory bequests. The adoption of specific rules or
the merging of collections of rules from the Islamic Shari‘ah will prevent finding different
solutions for the same issue. The institutionalisation of obligatory bequests emerges as a
pragmatic solution that respects testamentary freedom while ensuring intergenerational justice.
By encouraging testators to voluntarily provide for descendants whose immediate parents have
predeceased them, Islamic Shari ‘ah demonstrates its capacity to balance individual claims with
communal responsibilities. These theoretical foundations prepare the ground for our
subsequent examination of how Egyptian law has operationalised these principles, as explored

in the following chapter’s analysis of contemporary laws.
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Chapter Three
Obligatory Bequests in Egyptian Law

3.1 Introduction

The previous chapter dealt with the Islamic Shari‘ah of succession, which prescribes a
structured order for the distribution of the deceased’s estate. It discussed the deceased’s estate,
and the claims related to it in Islamic Shari ‘ah, specifically the bequests. This chapter expounds
on the rulings of obligatory bequests in Egyptian law. The chapter starts by distinguishing
between obligatory bequests in terms of Egyptian law and obligatory bequests under Islamic
Shari ‘ah. It also provides the definition of the obligatory bequest in terms of Egyptian law. In
addition, the chapter discusses the Egyptian jurisprudential and legal basis for the obligation
that justifies the obligatory bequest to orphaned grandchildren. The chapter moves to deal with
the conditions of the obligatory bequest in Egyptian law. It deals with these conditions in regard
to the orphaned grandchildren who are entitled to the obligatory bequest, and in regard to the
child who predeceased the testator. Thereafter, the chapter addresses the amount of the
obligatory bequest and the method of calculating it. Further, it addresses the co-existence of
the obligatory bequest and other bequests — optional bequests were discussed in Chapter Two.
Furthermore, the nature of the obligatory bequest under Egyptian law is discussed in this
chapter. Moreover, since the obligatory bequest is made in proportion to the share of the dead
child’s share, the chapter goes on to address the similarities and differences between obligatory
bequests and inheritance. This is in order to demonstrate that such bequests differ from
inheritance. The similarities and differences between obligatory and optional bequests in Egypt
are also discussed, as such bequests are different to bequests under Islamic Shari ‘ah. This is

followed by the conclusion of the chapter.

3.2 Obligatory bequests in Egyptian law

As stated in the previous chapter, the fundamental principle regarding bequests in Islamic
Shari ‘ah is that they are optional, arising from the will and desire of the testator. On the one
hand, they are not obligatory under Islamic Shari ‘ah unless there are reasons, such as the rights
granted by Allah. As stated in the previous chapter, for example, the Hanafi scholars are of the
view that bequests are obligatory in payments of zakat and when expiations are necessary or

for outstanding financial liabilities.>*’ This means an obligatory bequest is imposed for

243 See Chapter 2 Section 2.4.3.1 for more details.
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unfulfilled religious duties and for the outstanding financial liabilities of individuals. By mutual
agreement, rights can also be granted to other individuals, such as bequests for debt settlement,
the return of deposits, and entrusted properties.?** On the other hand, bequests are also optional
under Egyptian law, except in the specific case of the law regarding orphaned grandchildren.
This means that the only obligatory bequest under Egyptian law is the one for orphaned

grandchildren, as is seen below.

There is a debate concerning the obligatory bequest under the Egyptian Act of Wills No. 71 of
1946 (EAW 71), which regulates the provisions of obligatory bequests in Articles 76, 77, 78
and 79.2* This law imposes an obligatory bequest for a specific category of relatives under
certain conditions, and prescribes a specific amount. It obliges the testator or testatrix to
bequeath to the orphaned grandchildren. This bequest is enforceable by law. It will be executed
whether the testator performs and fulfils the bequest willingly and voluntarily, or not. If they
neglect to perform or fulfil it, it nonetheless becomes obligatory by law.2*¢ As stated in Article
76 of the EAW 71, the entitlement of the orphaned grandchildren to the obligatory bequest is

as follows:

‘(1) If the deceased person, even if declared dead by a court of law, did not bequeath to
the orphaned grandchildren from the son or daughter who died with or before this
deceased person, the orphaned grandchildren are entitled to an obligatory bequest which
is equal to the dead child’s share, provided that it does not exceed one-third of the net
estate. The orphaned grandchildren must not be heirs and they must not have been given
assets by the deceased person (the grandparent) during his/her life. If orphaned
grandchildren get less than the dead child’s share, the share must be completed by an
obligatory bequest. (2) The obligatory bequest is for the male and female orphan cognate
grandchildren only, it should be limited to them (orphan cognate grandchildren) and not
their descendants. However, the obligatory bequest also applies to the male agnate
grandchildren and their agnate descendants, unless there is a closer male or female
relative who blocks such descendants. (3) Every ascendant blocks only his/her

descendant but not the other’s descendant. If the obligatory bequest applies to multiple

244 Shaban AS (ed) Al-Binayah Sharh al-Hidayah (2000) 1 388; Ibn Abidin Hashiya Rad al-Muhtar (1252H) 6
663; Haji M, Arab S & Bu Khabzat Al-Dhakhirah (1994) 7 7.

285 Abdulsatar M Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 123; Mohammed AAA Al-wassiyyvah Al-
wajjiba in Egyptian Law (2020) 4.

246 Al-Khafif A Ahkam al-Wasiyyah Buhiith Mugaranah Tadammanat Sharh Qaniin al-Wasiyyah (2010) 263.
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orphan grandchildren, the amount of the obligatory bequest should be divided among

them per the rules of inheritance.’**’

The explanatory memorandum of EAW 71 clarifies the reasons for these legal justifications. It
addresses the issue of orphan grandchildren whose parents predeceased the grandparents or
died with them. These orphaned grandchildren rarely inherit after the death of their
grandparents due to the existence of closer heirs who block them from inheritance.>*
Therefore, the obligatory bequest under Islamic Shari‘ah is regulated by the rules under
Qur’an, Sunnah, the unanimous consensus of scholars, and reason.?** By contrast, the
obligatory bequest under Egyptian law is regulated by the rules EAW 71 as is seen in this
chapter.

3.3 Definition of bequest in Egyptian law

Article 76 of the EAW 71 states that the obligatory bequest is considered part of the estate,
extracted from what remains after death.”>® The obligatory bequest is deducted from the
deceased’s net estate up to the prescribed limitation of one-third. This means that the obligatory
bequest cannot exceed one-third of the deceased’s net estate. However, it can be less than one-
third of the deceased’s net estate, but it cannot be more. Therefore, the obligatory bequest under
EAW 71 is an amount limited to one-third of the deceased’s net estate, which is imposed by
the law for the orphaned grandchildren who do not otherwise inherit from their deceased

grandparent under the rules of inheritance.?’"

The EAW 71 was the first Arabic law to apply obligatory bequest.?*? It addresses the eligibility
of the orphaned grandchildren for an obligatory bequest, the share of the obligatory bequest

and other rules. It is worth noting that the Egyptian legal definition is clearer than the definition

247 Egyptian Act of Wills No 71 of 1946. Article 77 of the EAW 71 stipulates that if the deceased bequeathed to
those who are entitled to a bequest more than their share, the additional amount becomes an optional bequest. If
he bequeathed them less than their share, they should receive by an obligatory bequest what they are entitled to.
Furthermore, if he bequeathed some of them, those who were not bequeathed should get their specified share.

248 Abt Zahrah M, Sharh Qaniin al-Wasiyyah (1950) 288.

249 See Chapter 2 Section 2.4 for more details.

250 Abu Eied A ‘Al-wassiyya Lilwarith Byn Al-hader Walebaha’ (2007) Majalat Quliat Alshari ‘ahWlderasat
Aleslamia 332.

23! Abdulsatar M Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 20.

232 Abdulsatar M Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 122; Alma’amun S, Kamarudin MK & Wan
Mohd Nasir WN et al ‘Legislative Provisions for Wasiyyah Wajibah in Malaysia and Indonesia: To What Extent
Do They Differ in Practice?’ (2022) 14 ISRA International Journal of Islamic Financel58; Saikhu HF ‘A Critical
Appraisal of Obligatory Bequest as Prevalent in Muslim Countries’ (2023) SSRN 222.
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provided by the ancient Muslim scholars.?>® It is more suitable and more comprehensive
because it covers all obligatory bequests; the determination of allowances; and the division of

the estate among the deceased heirs and the beneficiaries of obligatory bequests.

3.4 Egyptian legal and jurisprudential basis for the obligation of the obligatory bequest
to orphaned grandchildren

One of the fundamental pillars for the obligation of a bequest to non-inheriting relatives is
based on the opinions of Islamic scholars of the generations after the companions (7abi ’iin), as
stated in Chapter Two.2>* Among these scholars are Sa’id Ibn al-Musayyib, al-Hasan al-BasrT,

al-Tabar1, Ibn Hazm, and some scholars of Qur ‘anic exegesis.

The Egyptian legal basis for the obligatory bequest is based on the opinions and narrations of
the following Muslim scholars, such as those of Ibn Hazm al-ZahirT who stated, ‘We have
narrated the affirmation of bequest through the chain of Ibn Mubarak from ‘Abd-Allah Ibn
‘Awn from Nafi’ from Ibn ‘Umar.’?*® In addition, Imran Ibn Hadir said, ‘I asked Abii Majlaz,
is the bequest obligatory for every Muslim? He replied, it is obligatory on the one who leaves
something good behind.’**® Similarly, the EAW 71 regarding obligatory bequests was also

guided by the opinions and narrations of amongst others Al-Hasan al-BasrT and Ibn Hazm.?’

The explanatory memorandum of the EAW 71 regarding obligatory bequests also states that

the obligatory bequest to relatives is defined in terms of money.

The above scholars’ opinions are some of those mentioned as a guide for the obligation of
obligatory bequests in the explanatory memorandum of the EAW 71. Ibn Hazm also stated
that every Muslim must make a bequest to his non-inheriting relatives, whether due to their

being blocked from inheritance, or where they are not entitled to inherit at all.>>® Therefore, he

253 See Chapter 2 Section 2.4 for more details.

254 See Chapter 2 Section 2.2 for more details.

255 The essence of this report is what was narrated by ‘Abd-Allah Ibn ‘Umar (may Allah be pleased with them
both). He reported that the Messenger of Allah (peace and blessings of Allah be upon him) said, “It is not
permissible for a Muslim who has something to bequeath to spend two nights without having his will written
down with him.” See Al-Bukhari M1 Sahih al-Bukhart (2738), the statement of the Prophet (PBUH) that the will
of a man should be written down with him. Abdulsatar M A/l-wassiyyah Al-wajjiba in Egyptian Law (2020) 24.
236 Alturki AA Jami’ al-Bayan Fi Ta 'wil al-Qur’an (2000) 3 385.

257 Abdulsatar M Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 24.

258 Tbn Hazm Al-Muhalla Bi al-Athar 8 353.
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should make a bequest to them of what he deems to be suitable, without limitation. If he fails

to do so, the obligatory bequest should be enforceable, subject to the consent of the heirs.?’

The foundational principle in this regard is the obligation of a bequest to parents and near
relatives who are not eligible for inheritance. This abrogation only applies partially to parents
and close relatives who are eligible for inheritance. On the one hand, according to the scholars
who argue for complete abrogation, the foundational principle is that the ruling of the ruler is
to command what is permissible, and obeying this command becomes obligatory.>* On the
other hand, those who argue for partial abrogation believe their view supports the above-
mentioned foundational principle.?®! Some contemporary scholars have also advocated this
opinion, particularly concerning the obligation of bequests to blocked orphaned grandchildren,

as stipulated in Article 76 of the EAW 71, mentioned above, on bequests.

In summary, as mentioned in the explanatory memorandum, the preceding discussion serves
as the jurisprudential foundation for the obligation of bequests in Egyptian law. Consideration
of the obligation of bequests to non-heirs is discussed by a large number of scholars, both those
who followed the companions and subsequent Muslim scholars, including Sa’id Ibn al-
Musayyib, al-Hasan al-BasrT, al-Tabart and Ibn Hazm. The EAW 71 does not follow a specific
opinion regarding the obligatory bequest. In respect of a legal basis, Article 76 of EAW 71
specifies that the beneficiaries of the obligatory bequest are the orphaned grandchildren. This
means that the EAW 71 considers all opinions and advocates the obligatory bequest only for

orphaned grandchildren.

Article 76 of the EAW 71 implies that this bequest is intended for the orphaned agnate
grandchildren and their descendants and the orphaned cognate grandchildren but not their
descendants. Each legatee blocks their own children, but not the children of the other legatees.
The share of each dead child (of the grandparent), in the case of an obligatory bequest, should
be distributed among the dead child’s children, following the rules of inheritance. In other
words, it is dealt with as if the dead child through whom the grandchildren are related to the

testator survived the deceased grandparent.

Reflecting on Article 76 of the EAW 71, it becomes apparent that the eligible beneficiaries of
an obligatory bequest are as follows. First, the male and female agnate grandchildren and their

descendants. Secondly, the male and female cognate grandchildren, but not their descendants.

259 Tbn Hazm Al-Muhalla Bi al-Athar 8 353.
260 Almies K Al-Mu 'tamad Fi Asol Alfigh (1403H) 1 399.
261 Shakir AM Al-Risalah (1357H).
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Both situations include the situation where the child died together with the deceased
grandparent and where it is not known who died first. This can occur in accidents such as a
plane or car crash. In such cases, the deceased does not survive to inherit from his deceased

parent(s).?%?

Orphaned grandchildren whose missing parent was declared dead by a court of law during the
deceased’s lifetime, such as being declared missing during war, are entitled to an obligatory
bequest, provided that the conditions of the parent’s disappearance are satisfied for them to be
declared dead. In this case, the orphaned grandchildren are entitled to the obligatory bequest
since their parent predeceased the deceased testator (grandparent) based on a judicial ruling.?®

The share is then divided among the orphaned grandchildren as per the rules of inheritance.?%*

It is also stipulated in the explanatory memorandum of the EAW 71 that the non-inheriting
relatives are limited to the orphaned grandchildren according to the order explained in Article
76. This is based on the doctrine of Ibn Hazm as well as the legal basis stating that the ruler
can rule upon what is permissible in the interest of the public.?®> Adhering to such a ruling
becomes obligatory.?®® These general principles in Islamic Shari‘ah aim to achieve social
justice among family members and address the grievances of orphaned grandchildren who
often rely on financial support from their uncles and cousins. Unlike the children and other
grandchildren, who enjoy a better standard of living due to their inheritance, the orphaned

grandchildren would suffer poverty and face financial hardship.2%

The legislation regarding the obligatory bequest has placed particular emphasis on orphaned
grandchildren.?%® This is to address the frequent complaints that have arisen in such cases.?®’
This principle is based on the legal doctrine that the ruler can command what is permissible, in

the public interest.?’® Once it is commanded, obedience is obligatory. Furthermore, the

262 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 18.

263 Abli Zahrah M Sharh Qaniin al-Wasiyyah (1950) 288; and Khafaji M Al-Mawarith Fi al-Shari’ah al-
Islamiyyah Wa Ma ‘Alayhi al-’Amalu B al-Mahakim al-Misriyyah (1948) 79.

264 Abii Zahrah M Sharh Qaniin al-Wasiyyah (1950) 288.

265 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 19.

266 Al-Khafif A Ahkam al-Wasiyyah Buhiith Mugaranah Tadammanat Sharh Qaniin al-Wasiyyah (2010) 507.

267 Al-Zuhayli W Al-Figh al-Islami Wa Adillatuhii al-Shamilu Li al-Adillah al-Shar’iyyah Wa al-Arda’ al-
Madhhabiyyah Wa Ahamm al-Nazariyyat al-Fighiyyah (1985) 7564.

268 Khafaji M Al-Mawarith FT al-Shari’ah al-Islamiyyah Wa Ma ‘Alayhi al-’Amalu BT al-Mahakim al-Misriyyah
(1948) 80.

269 Alazimi MSM Al-wassiyyah Al-wajjiba in Egyptian Law Akhtah Alestimrar Wadarorat Tashih Almasar (2017)
Majalat Al-shariah Walganon 12.
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Majalat Al-shariah Walganon 23.

58

https://uwcscholar.uwc.ac.za/home



legislative memorandum emphasises the role of the ruler in determining the closest relatives,

particularly orphaned grandchildren, based on the order of succession outlined in the law.?"!

In conjunction with the legal basis mentioned above, the principle of public interest is
considered. The legislation regarding obligatory bequests has resulted in benefits for orphaned
grandchildren who are not eligible for inheritance, helping to ease the difficulties of

orphanhood and the lack of inheritance.?’?

It is worth noting that the legislature has yet to broaden their scope in specifying other
beneficiaries of the obligatory bequest, due to the strong opposition that accompanied the
issuance of this law and the differences of opinion among contemporary scholars. Although
the obligation is limited to orphaned grandchildren, it is driven by the noble intentions of those
who advocate for it and the higher objectives of addressing a significant social problem, namely
rescuing orphans from deprivation and poverty. This new legal rule has become necessary in

line with the principles of the policy of Islamic Shari ‘ah.

As the law has been issued and the matter has been settled, questions now arise regarding the
permissibility of extending the term ‘relatives’ to include a broader range. It is argued that the
Egyptian legislature should consider incorporating complementary legislation to clarify
ambiguities and to broaden the scope of eligible beneficiaries of the obligatory bequest to
include all relatives, based on certain conditions. This approach aligns with applying the
jurisprudential basis and the foundational principles mentioned in the explanatory

memorandum.

According to most of those who have written about the obligatory bequest in Egypt,?’* the
jurisprudential reference for restricting the obligatory bequest to the orphaned grandchildren
only is based on the doctrine of Ibn Hazm al-Zahir1, who believes that it is permissible to give
preference to some relatives over others. This belief is encapsulated in the explanatory

memorandum of this law.?’*

It can be said that this view under the EAW 71 is not strictly based on Ibn Hazm’s doctrine

because he does not restrict the bequest to the orphaned grandchildren only, but instead to all

271 Shalabi MM Ahkam al-Wasaya Wa al-Awqaf (1982) 251.

272 Shalabi MM Ahkam al-Wasaya Wa al-Awqaf (1982) 252.

273 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020); Alazimi MSM Al-wassiyyah Al-wajjiba
in Egyptian Law Akhtah Alestimrar Wadarorat Tashih Almasar (2017) Majalat Al-shariah Walganon 12.

274 Abui Zahrah M, Sharh Qaniin al-Wasiyyah (1950) 290.
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relatives who do not inherit from the deceased’s estate. In addition, the testator is also meant

to bequeath to other non-inheriting relatives.?’> This study supports this view.

To fill the gap in the law and to extend the number of those who are entitled to the obligatory
bequest, the following is considered. First, the term ‘relative’ mentioned in Ibn Hazm’s
narration is a general term that includes all relatives who are non-heirs, such as orphaned
grandchildren, brothers, paternal uncles, maternal uncles, and others.?’® Secondly, as in the
case of inheritance, the closest relatives are prioritised over the other relatives in the bequest.

This is because a bequest is complementary to inheritance.?’”

Therefore, some of the Hanbali scholars included the deceased’s relatives who are not heirs in
the bequest.2”® Their claim is supported by the hadith of the Prophet (PBUH), ‘Allah instructs
you to be dutiful to your mothers (repeated it thrice). Then He instructs you to be dutiful to

your fathers, and to be dutiful to your closest relative and then to your next closest relative’.?”’

The fifth jurisprudential rule states that the manner in which the ruler administers the affairs of

t.280 If the ruler restricts the

his subjects should be based on the principle of public interes
permissible by either making it prohibited or obligatory, then it becomes law. Therefore, it is
necessary to set regulations and conditions for it in order to prevent legal rulings from being
voided. The most important regulations and conditions are as follows.?®! First, compliance with
Islamic Shari‘ah. This means that the ruler’s restriction of what is permissible and what is
obligatory for people should not be general and permanent, but rather temporary. Otherwise,
this contradicts what Allah made permissible. This supports the claim for making the bequest
obligatory for all relatives and not limiting it to the orphaned grandchildren only. This is based

on the doctrine of Ibn Hazm and those who agreed with him. This rule entitles the ruler to

restrict what is permissible and make it obligatory temporarily.

Secondly, a restriction should be made due to necessity and need. The ruler restricts the

obligatory bequest to the orphaned grandchildren due to necessity and need. This is in order to

275 1bn Hazm, AI-Muhalld Bi al-Athar 8 353.

276 Al-Razi AMOHH Tafseer Al-Razi 3 ed (1420) 353.

277 Alsaghnaqi HA Al-Nihayah fi Sharh al-Hidaya (714H) 167; Nujim Almasry ZIM Albahr Alraiyq SharhKanz
Aldagiq (970H) 507; Aldasoqi SMAA Hashiyat Aldasoqi Ala Alsharh Al- Kabir (1230H) 432; Alshawish Z (ed)
Rawdat al-Talibeen Wa Umdat al-Muttagin 3 ed (1434) 167.

278 Ibn Qudamah A/ Mughni 140.

27 Albagha MD (ed) Sahih-Al-bukhari (1414H).

280 Al-Suyuti JABM Al-ashbahu Wa An-natha’er fi Qaua’d wa Furu’l Figh Ash-shafi’yah (911H) Dar al-Kutub
al-Ilmiya.

281 “Tagied Almubah Fi Baad Qwanin Alusra Alarabia Wafi Baad Alejtihadat’ available at
https://ebook.univeyes.com/172046 (accessed 11 August 2024).

60

https://uwcscholar.uwc.ac.za/home



achieve social justice among members of the same family by eliminating poverty. Although
orphaned grandchildren witness the wealth in a deceased’s estate being divided, they may
sometimes not inherit shares in it. Allah states that when the relatives and the orphans and the
poor are present at the time of division, the heirs should give to them from the property, and

speak to them words of kindness.??

The reality of child poverty now requires the legislature to intervene to amend this law and
make the obligatory bequest inclusive of all relatives who do not inherit, by acting in
accordance with the verse that has been neglected. Ibn Abbas states that although people claim
that this verse was abrogated, this is incorrect. He swore to Allah that the verse was not
abrogated but rather that it is one of the verses that people have neglected.?®*> He also stated
that Allah commanded the believers, when dividing their inheritances, to include their relatives,
their orphans and their poor in the bequest, and if it was not a bequest, he should give to them

from the inheritance.?%

Thirdly, establishment of an absolute interest is relevant. The law, in limiting the obligatory
bequest to the orphaned grandchildren, does not achieve the public interest but rather achieves
a special interest only for the grandchildren. If it is in the public interest to help them because
they are poor, then surely there may be other relatives who are non-heirs and who are in need
as well. There might also be others who are more in need than the orphaned grandchildren,
such as the ascendant of the grandparent if they are alive and also non-heirs. The reason for an

obligation is clear in this case.?®

The law limits the obligatory bequest to the orphaned grandchildren on the basis of the
jurisprudential regulation: ‘working with the absolute interest manifested in achieving interest
and preventing harm.?%¢ This contradicts the conditions for applying the notion of absolute
interest and supports the claim that the bequest should be for all non-heir relatives. On the one

t287 is that the interest is real and definitive. This

hand, one of the conditions of absolute interes
is because presumed interest is not taken into consideration. The interest of the orphaned
grandchildren, in this case, is presumed as they are not always poor and needy. Furthermore, a

legislative rule cannot be based on a presumption. The interest should be real (general), and if

282 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (4) 8.

283 Al-Bukhari included it in his Sahih, chapter on the saying of the Almighty: “When the kinsmen, orphans, and
the needy attend the division, provide for them from it. Albagha MD (ed) Sahih-Al-bukhari (1414H) 2759.

284 Al-Razi AMOHH Tafseer Al-Razi 3 ed (1420) 874.

285 Ibrahim MAA Al-Wasiatu wa Ahkamuha (1990) 483-486.

286 Almies K Al-Mu tamad Fi Asol Alfigh (1403H)160.

287 Almies K A4l-Mu’tamad Fi Asol Alfigh (1403H)160.
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it 1s not general, then it is individual. The rules of Islamic Shari‘ah are not set only for
individuals, such as orphaned grandchildren. It is set for all relatives with no distinction, and

giving priority to some over others should be decided according to the legislation.

On the other hand, there should be no discrepancy in terms of the legislation or consensus;
otherwise, it would be a void interest that should not be considered. This is because it is either
tempered with, or misses a greater interest.”®® Allah has prescribed the bequest for the parents
and close relatives. This makes the bequest obligatory for all relatives who are non-heirs. In
addition, the Prophet (PBUH) indicates that the closest relative to the deceased should be given

priority, without limiting it to a specific group.?®’

In summary, if the legislature prescribing the law of obligatory bequests would apply a general
meaning of the obligation mentioned in the verses, without limiting it to this one category, and
generalise the term ‘relative’ in order to include all relatives who do not inherit, there would
be consensus without criticism and opposition to this law.>’* However, there should not be any
dispute between those who are entitled to the obligatory bequest under the conditions stipulated
by the law in general, especially if they are in need, or orphans because they are the most
entitled relatives. This is also the case in the event of an amendment as they are included in it

and given priority.

To support this stipulation, the Egyptian Cassation Court held that the condition for entitlement
to the deceased’s estate through the obligatory bequest is that there is no place for the ruling to
determine the amount of obligatory bequest from the deceased’s estate when the testator gives
the beneficiary a share without compensation which is equal to the the child’s share. Article 77
of the EAW 71 stipulates an obligatory bequest within the limits of one-third of the deceased’s
net estate for the orphaned grandchildren, provided that the orphaned grandchildren are not
heirs, and that the deceased did not give to them, without compensation, what is equal to the
obligatory bequest. If he bequeathed them less than their share, the remainder should be
included in the obligatory bequest. In other words, determining the amount of the obligatory
bequest of the deceased’s estate is not considered if there is a bequest or gift without
compensation, unless the bequest or the gift without compensation has been made less than the

child’s share. This is to ensure that the obligatory was within one-third of the net estate and

288 Al-Sharari NRM Al-maslaha al-murrsala tuhaqiqu shurut wa daf” I'teradat (2016) 300.
289 Al Khattab N English Translation of Sahih Muslim (2007) volume 6 (2548)
20 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 6.
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whether it was equal to the share of the dead child who predeceased the grandparent.?’! The
Egyptian Constitutional Court dismissed the request to rule on the unconstitutionality of
Articles 76, 77, 78 and 79 of the EAW 71. It held that the articles are not contrary to the

Constitution.??

3.5 Conditions of the obligatory bequest in Egyptian law

Article 76 of the EAW 71 states the conditions that should be met by those who are entitled
to the obligatory bequest.?** The explanatory memorandum does not address what Article 76
stipulates explicitly, but rather refers to it implicitly by stating that this article included that if
they (orphaned grandchildren) are not heirs, and the grandfather or grandmother did not
bequeath to them a share equal to the share of the dead child, then they are entitled to an
obligatory bequest according to Allah’s commands.?* It is deduced from the article and the
explanatory memorandum that there are conditions, for example, the deceased should not have
given to the orphaned grandchildren without compensation through another means, such as a
gift or an endowment, an amount equal to the obligatory bequest. In addition, the orphaned

grandchildren must not inherit from the testator.

There are also other conditions that are implicitly derived from Article 76 of the EAW 71, in
addition to the conditions stipulated by the general rules of inheritance and the optional bequest
(some conditions should be met by the grandchildren, and some should be met by the dead

child).?’® These conditions are discussed below.

3.5.1 Conditions for the orphaned grandchildren entitled to the obligatory bequest

There are five conditions for orphaned grandchildren entitled to the obligatory bequest. First,
the orphaned grandchildren should not be heirs of the testator or testatrix. This condition is
explicitly stated in Article 76 the EAW 71, that the orphaned grandchildren must not be heirs.

Therefore, if the orphaned grandchildren are heirs, and inherit even a little share of the estate,

2! Hafid Anwar Hafid v President of the Republic and others (8/5/2021) Egyptian Cassation Court 216.

292 Hafid Anwar Hafid v President of the Republic and others (8/5/2021) Egyptian Cassation Court 216.

293 Egyptian Act of Wills No 71 of 1946. See Section 3.2 above for the article.

294 Egyptian Act of Wills No. 71 of 1946; Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 38.
25 Syed AH Almuthakira Altafsiria Ma Sharh Alganon Aljadid Ragm 71 (1946) (2003) 200.

2% Al-Azaar RA Al-wassiyyah Al-wajjiba Dirasat Fighiya Mugarnat (LLM thesis, Islamic University 2008) 53;
Aldaoud AMA alhokoq almoutaliqa betarika byn alfigh wa alganon: altagheez wa aldyoon wa alwasayaa wa
almouwarith watakssematha (2006).
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then they are not entitled to a bequest because the obligation is to compensate them for what
they would have missed from the inheritance.?®” In other words, the compensation and what is
compensated for do not co-exist. If an orphaned grandchild inherits, he/she will not be entitled

to a bequest. This is because the bequest is a compensation for missing inheritance.?*®

An example of this would be a grandparent who died leaving behind a son, orphaned agnate
grandson, and orphaned agnate granddaughter of a dead son. The dead son predeceased the
grandparent. In this case, the orphaned agnate grandson and the orphaned agnate granddaughter
are entitled to a bequest because they are blocked by the living son, who is the closest relative
of the testator. However, an orphaned grandchild who inherits even a small share is not entitled

to a bequest.?”

Another example of this would be a man (testator) who died leaving a wife, two daughters and
an orphaned agnate grandson. In this case, his wife inherits one-eighth, the two daughters
inherit two-thirds, and the agnate grandson inherits the remainder of the deceased’s estate by
agnation. Therefore, the grandson is not entitled to a bequest and cannot complain that the share

of the dead son would have been more had he survived the deceased grandparent.

A lacuna in the law is what happens when the grandchild inherits by agnation, such as the
agnate grandson above, and nothing remains of the deceased’s estate for them. Does such a
grandchild qualify for an obligatory bequest? An example of this would be a man who died
leaving behind a wife, a mother, father, two daughters, an orphaned agnate grandson and
granddaughter.>” In this case, the wife inherits one-eighth (a prescribed share), the mother
inherits one-sixth (a prescribed share), the father inherits one-sixth (a prescribed share), the
two daughters inherit two-thirds (a prescribed share), and the orphaned agnate grandson and
the granddaughter should inherit the remainder of the estate (by agnation). However, nothing
is left of the deceased’s estate. This begs the question, ‘Do such grandchildren qualify for an
obligatory bequest?’

According to Article 76 the EAW 71, some might argue that the orphaned grandchildren in this
example are not entitled to the obligatory bequest. This is because the article stipulates that the
grandchild only qualifies for an obligatory bequest if he/she is not an heir. In other words,

he/she is blocked from or deprived of inheritance. In this example, the agnate grandchildren

27 Egyptian Act of Wills No. 71 of 1946; Mohammed AAA Al-wassivyah Al-wajjiba in Egyptian Law (2020) 38-
9.

28 Syed AH Almuthakira Altafsiria Ma Sharh Alganon Aljadid Ragm 71 (1946) (2003) 218

2% Egyptian Act of Wills No. 71 of 1946; Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 39.
300 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 40.
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are heirs by agnation, except that nothing remains for them from the estate. Nonetheless, they
are not entitled to an obligatory bequest. However, this understanding contradicts what is

stipulated in the article.>"!

It may be argued that this meaning was not intended by the legislature and that, instead, the
legislature had intended to end the issue of orphaned grandchildren who are not heirs. The
intended meaning in the article may be that orphaned grandchildren who inherit by agnation
where nothing is left for them of the deceased’s estate also qualify for an obligatory bequest.>?2

This is based on the rule of Qyas (analogy) with the one who is blocked from inheritance.>®

The explanatory memorandum does not clarify what is meant by the word ‘non-heir’, whether
it means ‘to be blocked’, or ‘nothing is left for them from the estate’. Therefore, the legislature
should consider adding the phrase ‘or is an heir by agnation, and there is nothing left for them
of the deceased’s estate’. Thus, Article 76 of the EAW 71 is to be read as follows, ‘On the

condition that the orphaned grandchildren do not inherit from the deceased’s estate’.

Secondly, the deceased grandparent should not have given to the orphaned grandchildren,
without compensation, an amount that is equal to the amount of the obligatory bequest.>** This
condition is explicitly stipulated in Article 76 of the EAW 71, that the deceased grandparent
did not give to them without compensation, through another means, the amount that they should
have received.>®® In other words, the article indicates that if the deceased grandparent (testator)
has given money to those who qualify for the obligatory bequest, without compensation,**
such as an endowment or a gift, etc., that is equal in value to the share of the obligatory bequest,
they are not entitled to an obligatory bequest.

If the deceased grandparent gives the orphaned grandchildren less than their share, then it is
obligatory to correct it to the required amount, provided that it does not exceed one-third.>"’
Moreover, if the testator bequeaths to some of those who are entitled to an obligatory bequest,
then any grandchild who is not bequeathed to deserves an amount equal to his/her deceased

parent’s share from the deceased grandparent’s estate. Thus, the condition means that if the

301 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 40.

302 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 40.

303 Saleh A Almouwarith wa Alwasayaa wa Alwagf2 ed (1993) 215.

304 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 41.

305 Egyptian Act of Wills No. 71 of 1946.

39 Wasil NFM Figh ul-Mawarith wa Al-Wasiyah fi Ash-shari’ah Al-Islamia (2000) 126.
397 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 41.

65

https://uwcscholar.uwc.ac.za/home



deceased did not bequeath to the orphaned grandchildren, without compensation, an amount

equal to the share of the dead child, they are entitled to an obligatory bequest.>*

The Egyptian Cassation Court, in Hafid Anwar Hafid v President of the Republic and others,
commented on Article 76 of the EAW 71 that the legislature estimated the entitlement to a
benefit in the deceased’s estate by the obligatory bequest, on the condition that the ruling will
not specify the amount of the obligatory bequest when the testator gave the grandchild their
share as a gift, without compensation.>*® Furthermore, Article 76 of the EAW 71 stipulates that
the legislature entitles the orphaned grandchildren to an obligatory bequest within the limit of
one-third of the deceased’s net estate if the deceased grandparent did not bequeath to them the
same share the dead child would have inherited.?!? If the deceased grandparent gave them less
than the share of the dead child, the share should be completed through the obligatory bequest.
This means that determining the amount of the estate left by the deceased is not considered
unless the bequeathing bequest or gift was made, without compensation, to the grandchildren
in such a manner that it is possible to verify whether this amount lies within one-third of the
net estate and whether it is equal to the share of the dead child who predeceased the testator.>!!
However, if the deceased grandparent did not bequeath to those who are entitled to an

obligatory bequest, the bequest becomes enforceable from their estate by law.

Thirdly, the orphaned grandchildren should be alive when the grandparent died.>'?> This
condition is considered an application of the general conditions of the inheritance as well as
the bequest. This includes estimated existence, such as in the case of pregnancy, with its
conditions stipulated in this matter.’!* Article (14) of the EAW 71 stipulates that the beneficiary
is not entitled to the bequest if he predeceases the testator. In other words, if the orphaned
grandchildren died before their grandparent, they do not qualify for a bequest because the
bequest is invalidated by their death.

308 Syed AH Almuthakira Altafsiria Ma Sharh Alganon Aljadid Ragm 71 (1946) (2003) 4-5; Mohammed AAA
Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 82.

309 Egyptian Act of Wills No. 71 of 1946; Hafid Anwar Hafid v President of the Republic and others (8/5/2021)
Egyptian Cassation Court.

310 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 41.

311 Egyptian Act of Wills No. 71 of 1946; Hafid Anwar Hafid v President of the Republic and others (8/5/2021)
Egyptian Cassation Court 568.

312 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 43.

313 Article 77 of the Egyptian Act of Wills No. 71 of 1946; Nujim Almasry ZIM Albahr Alraiyq SharhKanz
Aldagiq (970H) 8 406, Alshawish Z (ed) Rawdat al-Talibeen Wa Umdat al-Muttaqin 3 ed (1434) 99.
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Fourthly, the beneficiary should be an agnate grandchild or a cognate grandchild.?'* They are,
however, dealt with differently. The argument here is that the children of a granddaughter
belong to their father’s family, who are distant, and not to their mother’s family. The maternal
lineage is usually distant. This means that, since the granddaughter’s children are not part of
the testator’s family, the maternal grandparent is not obliged to spend on them.’!> Here the
article limits the bequest to two groups. The first group is Awlad Ad-duhuur (the agnate
grandchildren and their descendants). The term ‘Ad-duhuur’ is the plural of Thahr, and the
plural form can also be Athhur, Thahur and Thahran, such as Fils, Aflas, and Fuluus. The word
Thahr is used for males only. This is why it is used to describe relatives by agnation only.>!®
Therefore, Awlad Ad-duhuur refers to the children of the sons and their descendants, such as
the son of the son, the daughter of the son, and also the children of the grandson and their
descendants, and so on, as long as the relationship between the descendants and the testator is

not maternal >’

The second group is Awlad Al-butuun (the cognate grandchildren only and not their
descendants). The term A/-butuun is the plural of Batn, and the plural form can also be bfun.
The Batn is the antonym of the Thahr. The Batn is a branch of a tribe (from a female). Batan
ash-sh’u yabtunu means keeping it inwardly, the opposite of outwardly. Batantuhu means ‘I
knew the inwardly’. Albitanah is the opposite of Thiharah. Butina means Mabtuun, suffering

from stomach ache. Bitanu alr-rajuli is like the Hizam (belt) in terms of form and meaning.?'8

The obligatory bequest law stipulates that Awlad Al-butuun be the immediate children of the
daughter only and not their descendants, that is, her sons and her daughters only. The
descendants of a cognate grandson or granddaughter do not qualify for the obligatory bequest
because they are not the immediate children of the daughter. This is also the case with the
descendants of the son’s daughters, because although they are from Awlad Al-butuun, they are

not the children of the immediate daughters.*"”

Fifthly, the orphaned grandchildren should not be prohibited from receiving the obligatory

bequest.>?° This is one of the general conditions of inheritance. If the orphaned grandchildren

314 Egyptian Act of Wills No 71 of 1946; Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 44-
5.

315 Ibn Abidin Hashiya Rad al-Muhtar (1252H) 4135.

316 Tbn Manzur MMAJ Lisan Alarab 3 ed (1414) 520.

317 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 45.

318 Alfayomi AMA Al-Misbah Al-Munir fi Gharib Al-Sharh Al-Kabir (770H) 52.

319 Mihoub AH Ahkam Al-wasyah wa Al-wagqfu fi Ash-shari’ah Al-Islamiah (1988) 135.

320 Article (17) of the Egyptian Act of Wills No. 71 of 1946; Mohammed AAA Al-wassiyyah Al-wajjiba in
Egyptian Law (2020) 46-7.
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are prohibited from inheriting — for instance, if an orphaned grandchild killed the dead child
(their parent) or the deceased grandparent, then they do not qualify for anything from the
inheritance®?! or from the bequest, whether obligatory or optional. It is worth noting Article 17
of the EAW 71 stipulates that the bequest, whether obligatory or optional, is prevented if the
testator is killed deliberately.

Another question that might arise here is whether an orphaned grandchild who is prevented
from inheriting from the dead child or the grandparent themselves due to following a different
religion should be bequeathed or not. Although the provisions of the obligatory bequest do not
address this matter, Article 9 of the EAW 71 explicitly stipulates that a bequest is valid
regardless of differences in religion. This means that the difference in religion does not void
the validity of the bequest. However, there should be a provision in addition to the provisions

of obligatory bequests regarding this issue

From the texts of the obligatory bequest legislation, it seems clear that the descendant should
be bequeathed despite following a different religion to the testator. This is because Article 17
of the EAW 71 does not specify that the descendant should be of the same religion or eligible
for inheritance. Furthermore, the explanatory memorandum does not address such a case.*?? In
addition, following a different religion, even if it is a barrier to inheritance, is not considered a
barrier to the validity of the optional bequest nor its obligation, according to those who are in
favour of the obligatory bequest and claim that the bequest is obligatory for the relatives who

do not inherit.>?

Further, the Egyptian Dar al-Ifta (Fatwa Council) permits the bequest of a non-Muslim to a
Muslim in its fatwa No. (6510) in 11/21/1974 AD. The question and answer as posted on the
Egyptian Dar al-Ifta website are as follows.*>* What is the ruling of Islamic Shar ‘ah and the
law regarding the bequest of a Jewish woman of a foreign nationality residing in Egypt, to an
Egyptian Muslim? Is this bequest valid or not? The Fatwa Council stated that Article 9 of the
EAW 71 stipulates that the will is valid even if there is a difference in religion, and it is valid

even if they are in two different countries unless the testator is affiliated with an Islamic country

321 Al-Sarksi SABMAS Al-Mabsout (483H) 30 47; Tamer AMIMM Mawahib Al-Jalilee fi Sharhi Mukhtasaar
Khaleel (1417) 363; Azouz AM (ed) Umdat al-Figh (1425) 83.

322 Essawi AE Ahkam Almauarith Fi Alshria Aleslamiat 6 ed (1966) 280.

323 Bu Khabza At-taju Wa Al-ikleel li Mukhtasar Al-Khaleel (1996) 23; Aldasoqi SMAA Hashiyat Aldasoqi Ala
Alsharh Al- Kabir (1230H) 426.

324 ‘Hukm Wasiyah ghair almusli limuslim’ available at https://www.dar-
alifta.org/ar/fatawa/17164/%D9%88%D8%BS %D 9%8A4%DE%A9-%DE%BA%DY9%84%DE%B1 -
2%D8%A7%D9%84%D9%85%D8%B3%D9%84%D9%85-

%D 9%84%D9%84%D9%85%D8%B3%D9%84%D9%85 (accessed 01 September 2022).
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and the legatee is a non-Muslim affiliated with a secular country whose law prevents a bequest

from such a testator.

According to this fatwa, it is therefore permissible for a foreign Jewish woman residing in
Egypt to make a bequest to a Muslim, if such a case arises. Allah knows best. For entitlement
to the obligatory bequest, it is required that the descendant is not blocked by their parent, in
other words, if the parent is alive. If the parent is alive, the obligatory bequest falls away. This
is because, as stated above, the bequest is a compensation for what the grandchild would have
missed from the inheritance of the deceased’s estate. In this case, the grandchild did not miss

anything because his parents are alive.’%’

3.5.2 The conditions of the child who predeceased the testator

Article 76 of the EAW 71 requires that two conditions be met regarding the child who
predeceased the testator. First, the child should predecease the testator.*2° The legislative basis
for the obligatory bequest is to compensate the orphaned grandchildren for what they missed
from the inheritance of the dead child who predeceased the deceased grandparent. Therefore,
the death of the child in the life of the grandparent is a condition for the entitlement to a
bequest.**” This is in accordance with Article 76 of the EAW 71, which stipulates that an
obligatory bequest to the orphaned grandchildren is due as a result of the real or presumed

death of a child.

The term ‘real death” means the departure of the soul from the body with certainty through
witnessing and examination, such as seeing someone dying on his deathbed, and his soul
returned to its Creator.??® The death is verified by spreading the news to reach those who did
not witness his death, by confirming it before a judge, or by submitting official proof of death,

such as a death certificate.’?’

The term ‘death by a court of law or presumed death’ is used if a judgement issued by a judge
regarding the death of a person — even if he is still alive — is deemed necessary for a legitimate

reason.**® According to the Hanafi, examples of this can be a person who went to dar al-harb

325 Qassim Y Alhokog Almoutaliqa Betarika Fi Alshria Aleslamia (1971) 426.
326 Egyptian Act of Wills No. 71 of 1946.

327 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 49.

328 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 49.

329 Qassim Y Alhokoq Almoutaliqa Betarika Fi Alshria Aleslamia (1971) 426.
330 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 49.
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(a country with which there is no peace treaty) or a missing person (someone about whom there
is no news, and no one knows whether he is alive or dead, such as in cases of disappearance at

sea, during war, or natural disasters.>*!

In these events, death is declared by the court of law even though actual death might not have
occurred, because it is based on likelihood and probability and not on certainty and definite
evidence.** This condition is fulfilled in the event that the testator himself died together with
the heir, such as if they die in an aeroplane crash, and no one knows who died first. In this case,
there would be no inheritance provided for the orphaned grandchildren, and they therefore

qualify for an obligatory bequest.?*?

Secondly, it is presumed that the child would be an heir had they survived the grandparent (the
deceased person).>** This condition indicates that the child would have been entitled to the
inheritance. If there is an impediment to inheritance (such as differences in religion, or killing
the testator), the orphaned grandchildren do not qualify for the obligatory bequest. This is
because the bequest was legislated to compensate the grandchildren for what they missed from
the inheritance of the dead child who predeceased the testator (grandparent). In this case, the

child would have been excluded from inheritance, so there is nothing to be compensated.?*3

This is what Article 76 refers to, that the descendants should be bequeathed a share equal to
what the dead child would have inherited had he survived the testator. Therefore, if the dead
child does not qualify for inheritance, his/her descendants do not qualify for an obligatory
bequest. However, if the testator bequeaths to them willingly, then it becomes an optional
bequest and is applied when its conditions are met.>*® If the child was also prohibited from the
inheritance due, for example, killing the grandparent,*” there is no obligatory bequest for the

orphaned grandchildren.

It can be said that the jurisprudential basis involves two rules. Rule one is the rule of guarantee
(i.e. compensation). The word ‘guarantee’ is more comprehensive than compensation because

the latter is limited to money only. Rule two is that the compensation takes the place of the

31 Qassim Y Alhokog Almoutaliqa Betarika Fi Alshria Aleslamia (1971) 426.

332 Bu Khabza At-taju Wa Al-ikleel li Mukhtasar Al-Khaleel (1996) 23.

333 Qassim Y Alhokog Almoutaliqa Betarika Fi Alshria Aleslamia (1971) 563.

334 Article 76 of the Egyptian Act of Wills No. 71 of 1946; Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian
Law (2020) 50.

335 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 50.

336 Qassim Y Alhokoq Almoutaliqa Betarika Fi Alshria Aleslamia (1971) 426.

337 Such situation can happen if it can be proved that the child deliberately caused whatever event killed the
grandparent.
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recompense when it is not possible to obtain it.>*® In this case, the obligatory bequest is
compensation for the inheritance of the child who predeceased the testator. Inheritance is not
possible due to the death of the child as well as the existence of heirs who are closer to the
testator. Therefore, the orphaned grandchildren qualify for a bequest to compensate for what
they missed from the inheritance. Moreover, the testator is not freed from the obligation unless
he compensates for that through the heirs or the guardians. Moreover, the rule stating that the
compensation and the recompensed cannot co-exist can be applied. In other words, whether the
orphaned grandchildren were heirs or not, if the testator bequeathed to them an amount equal
to the amount that the dead child deserved, then they are not entitled to an obligatory bequest.

This is in order to prevent the co-existence of the compensation and the recompensed.*

3.5.3 Restrictions of the obligatory bequest in Egyptian law

There are some restrictions on calculating an obligatory bequest in Egyptian law. Article 279
of the EAW 71 provides restrictions on executing the obligatory bequest. First, the obligatory
bequest should not exceed one-third of the deceased’s net estate. This means the maximum
amount of an obligatory bequest is one-third of the deceased’s net estate. Secondly, the
obligatory bequest should be executed as a bequest only to the orphaned grandchildren, subject
to the rules mentioned above. The bequest(s) should be conducted before the distribution of
shares of the inheritance because it affects the shares of the heirs. Thirdly, the obligatory
bequest should be the same amount as the share of the dead child would have been, had they

remained live. The amount of the obligatory bequest is discussed below.>*°

3.6 The amount of the obligatory bequest and the method of its calculation

Even though the law specifies the amount of the obligatory bequest according to the provisions
of Article 76 of the EAW 71, it does not stipulate a specific method for calculating it before
dividing the deceased’s net estate among the heirs, as it is an estate-related right. Moreover,
the obligatory bequest may co-exist with other bequests whether obligatory or optional. The
Egyptian law and the laws that followed specify the amount of the bequest within the limits of
one-third of the deceased’s net estate. Any amount exceeding one-third requires the consent of

the heirs. Accordingly, the amount of the obligatory bequest in EAW 71, the method of

338 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 51.
3% Bu Khabza At-taju Wa Al-ikleel li Mukhtasar Al-Khaleel (1996) 23.
340 Articles 76 and 77 of the Egyptian Act of Wills No. 71 of 1946.
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calculating the obligatory bequest, and the co-existence of the obligatory bequest with other

bequests are discussed below.

3.6.1 The amount of the obligatory bequest in Egyptian law

Article 76 of the EAW 71 specifies the amount of the obligatory bequest to be within the limit
of one-third of the deceased’s net estate.**! The provision states explicitly that the orphaned
grandchildren should receive the amount that the dead child (their parent) would have inherited
if he/she was alive, and not more. Moreover, they should not receive what is equal to the share
of the other heirs because the relation established by the law is between the descendant and
their ascendant, not between them and the other heirs.**? This is because the law stipulates that
they should be given what the dead child (their parent) would have inherited, and not on a par
with other heirs.>** In addition, the other heirs’ share may sometimes amount to more than one-

third of the deceased’s net estate.

The explanatory memorandum refers to the jurisprudential basis for the amount of the
obligatory bequest, stipulating that the share should be equal to the share of the dead child
within the limits of one-third, and it should be divided among the orphaned grandchildren
according to the division of inheritance based on the doctrine of Ibn Hazm.*** Reflecting on
the doctrine of Ibn Hazm regarding the amount of the obligatory bequest, one notices that he
did not specify an amount for the obligatory bequest. Moreover, he indicated that it should be
according to what the testator wishes to bequeath. The Egyptian law partially adopted the
doctrine of Ibn Hazm al-Zahir1, determining the amount of the obligatory bequest according to
the share of the dead child, provided that it does not exceed one-third. Therefore, the doctrine

of Ibn Hazm al-ZahirT was followed but with limitations.

The explanatory memorandum also clarifies the rule based on which the amount of the
obligatory bequest should be determined. The share is to be equal to the share of the dead child
within the limits of one-third. The share should be divided among the orphaned grandchildren
according both to the rules of inheritance, and to the legal rule stating that the ruler has the right
to give rulings regarding what is permissible and in the interest of the public. The rulings should

be obeyed. Accordingly, the authority of the ruler is required to achieve the public interest and

341 Egyptian Act of Wills No. 71 of 1946; Saikhu HF ‘A Critical Appraisal of Obligatory Bequest as Prevalent in
Muslim Countries’ (2023) SSRN 222.

342 Saikhu HF A Critical Appraisal of Obligatory Bequest as Prevalent in Muslim Countries’ (2023) SSRN 228.
343 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 53.

3% Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 53-4.
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determine which relatives are affected. Undoubtedly, the closest relatives who are not heirs are
the orphaned grandchildren because they were mentioned after the children, as Allah says,
‘And Allah has made for you Azwaj (mates or wives) of your own kind, and has made for you,

from your wives, sons and grandsons’.>#’

The EAW 71 restricts the obligatory bequest to the limit of one-third because it is a bequest,
not an inheritance. The main source of the EAW 71 is Islamic Shari ‘ah, and there are many
authorities on the limitation of the bequests as stated in the previous chapter.*® For example,

it was narrated on the authority of Amer bin Saad, on the authority of his father, who said,

‘The Prophet PBUH visited me when I was sick. I said, “O Messenger of Allah, you see
how sick I am. I am wealthy, and I have only one daughter. So, shall I give two-thirds of
my wealth to charity?” He said, “No, give one-third. The one-third is a lot. It is better to

leave your heirs with enough money than leaving them poor, asking people for help”’.>¥

It should be noted that the legislature did not leave the determination of the amount of the
bequest up to the will of the testator or the heirs. However, they also did not specify a fixed
amount such as one-quarter or one-third to apply to all descendants, but rather made it equal to
what the child would have inherited had they survived the testator, provided that it is within
the limit of one-third of the deceased’s net estate. This is because it affects the other heirs and

the amount of their shares of the deceased’s estate.’*®

3.6.2 Methods of calculating the obligatory bequest in Egyptian law

Even though the law did not specify a method for calculating the obligatory bequest, Article
76 of EAW 71 refers to it. It makes it clear that the orphaned grandchildren should receive an
amount equal to the share the dead child would have inherited if he/she was alive at the time
of death of the testator.**® In other words, they do not receive more than that as an obligatory
bequest in any case, and neither should they get as much as the other heirs. This is because the
relation established by the law regarding obligation is between the grandchildren and their

ascendant, not between them and the other heirs. This is because the law stipulates that the

345 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (16) 72.

346 See Chapter 2 Section 2.4 for more details.

347 Al Khattab N English Translation of Sahih Muslim (2007) 4 (1628); Albagha MD (ed) Sahih-Al-bukhari
(1414H) 2742. °55 Wills and Testaments (Wasaayaa)’ available at Attps.://sunnah.com/bukhari:2742 (accessed 29
August 2025).

348 Madkour MS Ahkaam Al-usrati fi Al-Islam (1969) 5 249; Essawi AE Ahkam Almauarith Fi Alshria Aleslamiat
6 ed (1966); Al-Ghandour ZSA Ahkam Al-wassiyyah Walmeerath Walwaqf Fi Alshria Aleslamiat (1404H) 441.
349 Saikhu HF A Critical Appraisal of Obligatory Bequest as Prevalent in Muslim Countries’ (2023) SSRN 228.
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grandchildren be given a share equal to what the dead child was entitled to, not to be equal to
the other heirs. Consequently, there is a method to determine the amount of the obligatory

bequest implied by Article 76. This method consists of three steps as follows.>>

First, assume that the child who predeceased the deceased testator is still alive. The deceased’s
net estate, then, should be divided between this child and the other heirs as if all are alive, to
determine the amount the dead child would have inherited. This method is used when the

obligatory bequest is less than or equal to one-third of the deceased’s net estate.

Secondly, if it is more, it should be reduced to equal one-third because the bequest may not
exceed one-third of the deceased’s net estate. Moreover, it should be extracted first when the
amount of the obligatory bequest is reduced to one-third of the deceased’s net estate because
bequests affect the shares of heirs in this case. Then this amount should be divided among the
orphaned grandchildren according to the division of the inheritance; a male’s share is double
the share of a female. After reducing the obligatory bequest, the remaining two-thirds is divided
among the heirs as the deceased’s intestate estate. It is divided on the assumption that there are
no other bequests because the obligatory bequest was already extracted. In addition, the shares
of the heirs will be more than their shares would have been if the dead child was alive, before

the one-third was extracted.

Thirdly, after calculating the amount of the obligatory bequest, the remaining intestate estate
should be divided only among the living heirs, blocking the deceased one. This is because this
amount is prescribed as the inheritance for the living heirs, and each heir should be given
according to their right. This is not applicable where the child dies after the deceased, or they
have no descendants, or if the descendants do not qualify for an obligatory bequest. In the case
of multiple categories, then each descendant inherits from their parents, and each child blocks

their descendants only, not the descendants of the others.

This method is the one followed by the Egyptian House of Iftaa, applied by the personal law

courts, and the Fatwa Committee of Al-Azhar Al-Sharif.**! Two examples of calculating the

330 Wasil NFM Figh ul-Mawarith wa Al-Wasiyah fi Ash-shari’ah Al-Islamia (2000) 131.

351 The decision on this committee was issued by the Sheikh of Al-Azhar Al-Sharif Mosque, No. 664, on the 27th
of Jumada al-Akhirah of 1379 AH, corresponding to the 27th of December 1959 AD. The committee started its
duties on the 4th of January 1960 AD, and it consisted of the following professors, whose names are mentioned
according to the order of the decision: 1- Sheikh Al-Senussi Ahmed Youssef Al-Maliki, Professor at the Faculty
of Usul Ad-deen; 3- Sheikh Muhammad Abd al-Rahim al-Kashki al-Hanafi, Professor at the Faculty of Sharia-
Sheikh Ali Abd al-Majid Salem al-Hanbali, Professor at the Faculty of Sharia; 4- Sheikh Mahmoud Abdel-Daem
El-Shafei, Professor at the Faculty of Sharia; 5- Secretary of the committee: Sheikh Mustafa Abdel-Khaleq El-
Shafei, Assistant Professor at the Faculty of Sharia. See Wasil NFM Figh ul-Mawarith wa Al-Wasiyah fi Ash-
shari’ah Al-Islamia (2000) 131 et seq.
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obligatory bequest will be provided: (1) if the share of the child is one-third or less, then it is

paid in full, and (2) if his share is more than one-third, then it is reduced to one-third.

Example one:

A grandparent (A) died, leaving behind a wife (B), two sons (C and D), and an orphaned agnate
grandson (E) of the dead son (F), who also predeceased B. The net estate is 48 acres (shares).

The following schedule provides an explanation.

48 34 14
Wife (B) 1/8 6 6
Son (C) Inheritance 14
Son (D) by agnation T
Son (F) Died
Grandson (E) | Obligatory 14 14
bequest

We assume that the dead son is still alive.?>? To find out the amount of his share, the estate is
divided among the wife and the three sons including the dead son. The wife B is given a
prescribed amount of one-eighth, which is 6 acres. The remaining acres are 42 divided by 3 as
if the son F is still alive. The share of son F is 14 acres, which should be given in full because
it does not exceed one-third of the deceased’s net estate. This amount should be given to the
grandson E as an obligatory bequest. 28 acres remain, which are divided between the living

sons C and D at 14 acres each.

Example two and three:

A lady died, leaving behind a son, a daughter, and an orphaned agnate grandson. Her net estate
is 60 acres. To find out the amount of the share of the dead son, the estate is divided among all

the children: the dead son, on the assumption that he is alive, and the full brother and full sister

352 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 56-7.
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who are still alive.>>* The share of the dead son would have been 24 acres, which is more than
a one-third of the deceased’s net estate. Therefore, it should be reduced to one-third, which is
20 acres. This amount will be extracted and given to the orphaned grandson as an obligatory
bequest, before dividing the inheritance.>>* The remaining 40 acres will be divided between the

other son and the daughter as inheritance. The male’s share is double the share of a female.

Another example when the share is reduced is the following. A person died, leaving behind 4

wives, a mother, a daughter, a full sister, and an orphaned granddaughter.

Prescribed shares 24 96 24 768 1152
1/8 Four wives 3 12 3 12 96 96
1/6 Mother 4 16 4 16 128 128
2/3 Daughter 16 24 9 36 512 512
Granddaughter Part of | 8 32 384
of a son the one-
third
Inherita | Full sister 1 4 32 32
nce by
agnation

In this situation the orphaned grandchildren were not given the entire share of the dead child,
408 shares if he was alive, because it exceeded one-third of the net estate. The obligatory
bequest was reduced to one-third of the net estate, that is, 384 shares from 1152 shares.*> It is
clear that the obligatory bequest affects the shares of the heirs as is shown in this explanatory

example.

333 Saikhu HF A Critical Appraisal of Obligatory Bequest as Prevalent in Muslim Countries’ (2023) SSRN 228.
354 Abdulsatar M Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 98.

355 Abo lile MA Ahkam Alwsayaa wa Alwagqf fie Alshari‘ah Aleslamia (1963) 311; Al-Zuhayli W Al-Wasaya Wa
al-Waqf Fi al-Figh al-Islamr (2015) 109.
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3.7 The co-existence of the obligatory bequest and other bequests

Bequests are not lumped together unless there are many of them, and the one-third of the
deceased’s net estate is not sufficient to implement them, regardless of whether the allocated
money is one-third, or a greater amount consented to by the heirs.?*® Therefore, the legislature
of EAW 71 dealt with this issue in Articles 78 and 79.%7 Article 78 stipulates that the obligatory
bequest takes priority over other bequests. If the deceased did not bequeath to those who are
entitled to the bequest, then each one of them is entitled to an amount equal to his share from
the remaining one-third of the net estate. In addition, Article 79 stipulates that the remainder
of the optional bequest shall be divided between its beneficiaries by share, taking into account

the provisions of the optional bequest.>>®

This means that if the obligatory bequest co-exists with other bequests, and one-third of the net
estate is not sufficient for all of them, and the heirs do not consent to more than that, then there
can be two situations only.>*? First, the co-existence of obligatory bequests. Secondly, the co-

existence of both obligatory and optional bequests. These situations are discussed below.

3.7.1 The co-existence of obligatory bequests

The co-existence of obligatory bequests occurs when a number of heirs predecease the testator,
resulting in a total exceeding one third of the deceased’s estate.’®® The co-existence of
obligatory bequests appears in two scenarios.>®! The first is the co-existence of obligatory
bequests totalling an amount within the limits of one-third of the deceased’s net estate.>*? The
second is the co-existence of obligatory bequests totalling an amount that exceeds one-third of

the deceased’s net estate, and the heirs do not consent to more than one-third.

For example, a person (testator) died leaving behind a son, an orphaned agnate grandson, and
another orphaned agnate grandson from another dead son. The deceased’s net estate is 90 acres.

In this example, there are two agnate grandsons entitled to the obligatory bequest. If the two

3% Abas A, Lizza N & Said M et al ‘A Comparative Study on Legislative Provisions for Obligatory Bequest in
Egypt and Malaysia’ (2023) 13 International Journal of Academic Research in Business and Social Sciences
1964.

357 Egyptian Act of Wills No. 71 of 1946.

358 Arifin Z, Hamidah T & Rouf A ‘Analysis of Magasidiyyah on The Compilation of Islamic Law and The
Egyptian Al-Wasiyah Law Regarding Wajibah Bequest From Ibn Ashur’s Perspective’ (2025) 10 Muslim
Heritage 18.

3% Abdulsatar M Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 110.

360 Abdulsatar M Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 110.

361 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 74-5.

362 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 75.
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dead sons were alive, the estate would be divided among the three sons. Each one of them gets
one-third of the net estate. Therefore, the total of obligatory bequests = one-third + one-third =

two-thirds of the net estate.

If the heir consents to the amount in excess of one-third, then the additional one-third (30 acres)
of the deceased’s net estate is extracted as an obligatory bequest. Hence, each agnate grandson
then gets one-third of the deceased’s net estate. The total amount is 30 acres + 30 acres = 60
acres. The remainder after calculating the two obligatory bequests is calculated as follows: 90
acres - 60 acres = 30 acres (the share of the living son). However, the other scenario is if the
heir does not consent to the amount that exceeds one-third, the extracted obligatory bequest

can only be one-third, which is 30 acres in this case.

The second scenario illustrates a case of the co-existence of obligatory bequests with a total
that is more than one-third of the net estate, and where the heir does not consent to more than
one-third of the deceased’s net estate.’®® In this case, one-third is divided among the
beneficiaries of the obligatory bequest in proportion to the share of each one of them.’%*
Therefore, if there are many obligatory bequests, the amounts of the bequests can be either
equal or different. If they are equal, as in the previous example, then one-third of the net estate

is divided equally between the two grandsons of the two sons. Each one gets one-sixth.
Therefore, the share of each of them will be as follows:

One-third = 30 acres + 2 = 15 acres (the share of each grandson). This means that in this case

each obligatory bequest amount is 15 acres.

If the amounts of the co-existing obligatory bequests differ, and one-third of the net estate is
not sufficient for both bequests, and the heirs do not consent to more than one-third, then one-
third of the net estate is divided among the beneficiaries of the obligatory bequests, limited to
the total amount of their obligatory bequests and in proportion to the dead children’s shares as

explained above.

3.7.2 The co-existence of obligatory and optional bequests
If the obligatory bequest co-exists with an optional bequest and the obligatory bequest comes

to one-third of the deceased’s net estate,*® then the obligatory bequest is given priority over

363 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 75.
364 Abdulsatar M Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 111.
365 Abdulsatar M Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 112.
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the optional.*®® Moreover, if the obligatory bequest equals one-third of the deceased’s net
estate, and the heirs do not consent to bequests exceeding one-third of the deceased’s net estate
to accommodate the optional bequests, the implementation of the obligatory bequest should be
prioritised.>®” The optional bequest becomes invalid because the obligatory bequest took up

one-third of the net estate.

For example, consider the situation where someone (testator) died leaving behind two
daughters and an orphaned cognate granddaughter. The testator had bequeathed one-third of
the net estate to a charitable orphanage. In this case, the granddaughter is entitled to an
obligatory bequest. If her mother was still alive, the inheritance would have been divided
among the three daughters, who inherit the net estate equally. Each daughter receives one-third,
meaning each daughter has a share. Accordingly, the amount of the obligatory bequest = 90

acres +~ 3 = 30 acres each.

In this case, the obligatory bequest co-exists with an optional bequest, which is estimated at
one-third of the net estate. This means that the total of the bequest is estimated at two-thirds of
the deceased’s net estate. However, the heirs did not consent to what exceeds one-third
deceased’s net. Consequently, the optional bequest is invalidated because the granddaughter is

entitled the full amount of the obligatory bequest (i.e. 30 acres).

The deceased’s intestate estate = 90 acres - 30 acres (obligatory bequest) = 60 acres. The
beneficiaries of the net estate after issuing the obligatory bequest are the two daughters. They
inherit the deceased’s intestate estate equally, two-thirds by default, and the rest in return.
However, there might be cases when the obligatory bequest co-exists with the optional bequest
in such a way that the obligatory bequest does not take up one-third of the net estate. In this
case, the obligatory bequest takes priority over the optional bequest, and its full amount should
be extracted. The optional bequest, then, is implemented within the limits of the remainder of

the one-third of the deceased’s net estate.

For example, someone died leaving behind three daughters, a son and orphaned cognate
granddaughter. However, the deceased had bequeathed one-third of his estate to a charitable
orphanage. In this case the granddaughter is not entitled to inheritance, but to an obligatory
bequest equal to the share that her deceased mother would have been entitled to, had she

remained alive.

3% Abdulsatar M Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 112.
367 Abdulsatar M Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 119.
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3.8 The nature of the obligatory bequest

Contemporary scholars disagree on the nature of the obligatory bequest: whether it is an
inheritance so that the provisions of inheritance apply to it, or a will so that the provisions of
the will apply to it.**® The reason for the disagreement is that the obligatory bequest is similar
to inheritance in some of its provisions and different in others. This is also the case with the

optional bequest, which is explained as follows.

3.8.1 Similarities and differences between the obligatory bequest and inheritance in Egypt
The law provided an obligatory bequest for the orphaned grandchildren, which is the
inheritance which the dead child was entitled to had they survived the testator (grandparent),
provided that it does not exceed one-third.*®” By contrast, the inheritance is prescribed with
specific shares and by agnation, and may comprise the whole of the deceased’s net estate.”°
The bequest is obligatory for the grandchildren and does not require the consent of the testator
nor the heirs. In fact, it is obligatory for them even if the testator states during their life that

they do not want to bequeath to the orphaned grandchildren.

The obligatory bequest is compulsory and also does not depend on whether the grandchildren
will accept it. The implementation of the obligatory bequest is also compulsory because it is
established by law, like inheritance, which is established by decisive rules and cannot be
rejected. In addition, the obligatory bequest is due to the orphaned grandchildren because they
are relatives but not heirs. By contrast, the inheritance is for the relatives who are heirs. The
obligatory bequest is distributed among specific relatives, being the orphaned grandchildren
who are non-heirs.’! In contrast, the inheritance is distributed over many categories, such as

parents, wives and brothers.

The amount of the obligatory bequest is divided among the orphaned grandchildren, with the
share of a male being equal to the shares of two females, even if the testator stipulates
otherwise.>’? By contrast, the inheritance is divided up into different amounts because there are

specified shares, such as one-eighth for a wife or one-sixth for a father in case of the presence

368 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 81.

369 Articles 76-79 of the Egyptian Act of Wills No. 71 of 1946.

370 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 81.

371 Abti Zahrah M Sharh Qaniin al-Wasiyyah (1950) 239-240.

372 Abti Zahrah M Sharh Qaniin al-Wasiyyah (1950) 239-240; Madkour MS Ahkaam Al-usrati fi Al-Islam (1969)
5239.
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of children. The same rule is followed for inheritance and bequest distributions, in that the

share of the male equals the shares of two females.

Unlike inheritance, the bequest is not made from the start, but as compensation for what the
orphaned grandchildren missed from the inheritance due to the death of their parent(s) before
the grandparent. Hence, it is not implemented if the grandparent had already given those who
deserve obligatory bequests, without compensation, an amount equal to what they were entitled
to. In contrast, even if an heir has received assets from his father, for example, he is still entitled

to inherit fully from his father, as if he has not received anything.

Each child blocks his children only from entitlement to the obligatory bequest. For instance, a
child blocks his own children, not his nephews. As for inheritance, there are different situations

where the child blocks his children and his nephews as well.

3.8.2 Similarities and differences between obligatory and optional bequests

Article 1 of the EAW 71 defines the optional bequest as a disposal of the estate to be effective
after death.?”® This means that the optional bequest is made by the testator while they are alive,
to be executed after their death from their estate.’’* The EAW 71 requires that the bequest be
deemed invalid if it is in sin, against the purpose of the law or not determinable.?”® In addition,
the optional bequest may not be executed if the testator has no legal capacity, or became of
unsound mind after making the bequest.?’® Further, the bequest is not executed if the legatee
killed the testator.>”” The EAW 71 does not limit the optional bequest to one-third of the
testator’s estate. Furthermore, the optional bequest is valid for heirs within one-third of the
testator’s estate without the consent of the other heirs. This provision contradicts Islamic
Shart ‘ah which prevents bequest to heirs, as stated in the previous chapter.’’® However, any
amount exceeding one-third of the testator’s estate is subject to the heirs’ consent in all cases.>”
Nonetheless, the obligatory bequest takes priority over the optional bequest under the EAW

71, as indicated above.

373 Egyptian Act of Wills No. 71 of 1946.

374 Kamarudin MK & Muhamad NHN °‘Islamic estate planning and management: Malaysian experience’
(2018) International Journal of Management Applications 11.

375 Articles 3, 5,6,8,9 of the Egyptian Act of Wills No. 71 of 1946.

376 Articles 14 and 15 of the Egyptian Act of Wills No. 71 of 1946. Wasil NFM Figh ul-Mawarith wa Al-Wasiyah
fi Ash-shari’ah Al-Islamia (2000) 44.

377 Article 16 of the Egyptian Act of Wills No. 71 of 1946.

378 See Chapter 2 Section 2.5 for more details. This issue relates to optional bequest. It is, however, beyond the
scope of the study. Thus, it is not discussed in further details.

379 Article 37 of the Egyptian Act of Wills No. 71 of 1946.
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The obligatory bequest is similar to the optional bequest in that they are both bequests. They
are extracted from the net estate before inheritance is distributed.*®® As for the amount of the
bequest, it should not exceed one-third of the net estate, even if the share of the dead child is
more than that in the case of obligatory bequest.*®! The amount which exceeds one-third is
always subject to the consent of the heirs. It is deemed an optional bequest in this case. This
means, unlike the obligatory bequest, the optional bequest may consume the whole of the

testator’s estate.>®?

However, unlike the optional bequest, the obligatory bequest does not depend on the will of
the testator. Instead, it is established by law even if the deceased grandparent does not make a
bequest. In addition, the obligatory bequest is for orphaned grandchildren only, while the
optional bequest is for close and distant relatives according to the will of the testator. Optional
bequests can also be for the orphaned grandchildren.’®® Further, the obligatory bequest is
divided among the grandchildren according to the rules of inheritance, while the optional
bequest is divided according to the testator’s wishes. Unlike the optional bequest, the obligatory

bequest does not depend on whether the orphaned grandchildren accept or not.

From the researcher’s point of view, the most suitable opinion is that the obligatory bequest is
a bequest and not an inheritance. Even though it is similar in some of its provisions, it is not to
be construed that the obligatory request is the same as inheritance. There are differences
between them as stated above. The similarities between them do not affect the nature of the
obligatory bequest. Moreover, this system does not deviate from being a bequest, which is why

the EAW 71 included it in the section on bequests.

3.9 Conclusion

This chapter discussed the obligatory bequest under the EAW 71. The chapter showed that the
obligatory bequest is extracted before the inheritance according to the order of distribution of
the deceased’s estate. In addition, the obligatory bequest is prioritised over the optional
bequest. The chapter also demonstrated that the Egyptian legislature did not follow a specific

Islamic school of law but provided its own rules for obligatory bequest which are consistent

380 Mohammed AA, Bkdash SMY & Khan MA (eds) et al Sharhu Mkhtasar At-tahawi (LLD Theses, Umm Al-
Qura University, 2010) 154; Haji M, Arab S & Bu Khabzat Al-Dhakhirah (1994) 5; Ibn Qudamah Al Mughni 6
137.

381 Madkour MS Ahkaam Al-usrati fi Al-Islam (1969) 5 238.

382 Article 37 of the Egyptian Act of Wills No. 71 of 1946.

383 Nujim Almasry ZIM Albahr Alraiyq SharhKanz Aldagig (970H) 505.
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with Islamic Shari‘ah’s principles. However, this position was influenced by some scholars,
such as Ibn Hazm al-Zahir1. Nonetheless, the EAW 71 limited those who are entitled to an
obligatory bequest to orphaned grandchildren, while Ibn Hazm’s opinion is that obligatory
bequests are not limited to orphaned grandchildren, but exist for any relative in need. The
chapter demonstrated that the EAW 71 stipulates that orphaned grandchildren qualify for an
obligatory bequest if they are not heirs.

However, if orphaned grandchildren inherit by agnation and nothing remains of the deceased’s
net estate, they do not qualify for an obligatory bequest. The reason for this is because the
orphaned grandchildren are heirs while the obligatory bequest is restricted to those who are not
heirs. This is because the provision is ambiguous in this case. It is argued that this is a gap in
the EAW 71 because the obligatory bequest is based on the assumption that the dead child is
alive, and his/her share should be extracted as an obligatory bequest before the distribution of
the deceased grandparent’s estate. Therefore, this assumption should be extended to cover the
situation where no inheritance is left for the orphaned grandchildren. If orphaned grandchildren
inherit by agnation, but none of the deceased’s estate is left for them, they should qualify for

an obligatory bequest. The next chapter discusses the obligatory bequest under Jordanian law.
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Chapter Four

Obligatory Bequests in Jordanian Law

4.1 Introduction

The previous chapter dealt with obligatory bequests in Egyptian law. The chapter addressed
the Egyptian jurisprudential and legal basis for the obligation of the obligatory bequest to
orphaned grandchildren and the provisions related to obligatory bequest under such law. This
chapter deals with the rules of obligatory bequests in Jordanian law. The chapter starts by
defining the bequest under Jordanian law. In addition, the chapter discusses the Jordanian
jurisprudential and legal basis for the obligation of the obligatory bequest to orphaned
grandchildren. The chapter discusses the conditions of the obligatory bequest in Jordanian law.
It also deals with such conditions in terms of orphaned grandchildren who are entitled to the
obligatory bequest, and the restrictions of the obligatory bequest under the Jordanian Personal
Status Law No 15 of 2019 (JPSL 15). Thereafter, the chapter addresses the amount of the
obligatory bequest and the method of calculating it. Further, it addresses the co-existence of
the obligatory bequest and other bequests. The nature of the obligatory bequest is also discussed
in this chapter. This is done by addressing the similarities and differences between bequests
and inheritance to distinguish between them, as the obligatory bequest is made in relation to
the share of the dead child’s share. To understand the bequests under JPSL 15, the similarities
and differences between obligatory and optional bequests are discussed as well. This is

followed by the conclusion of the chapter.

4.2 Definition of bequest in Jordanian law
As stated in Chapter Two, Islamic schools of law differ in their definitions of obligatory

4 is not

bequests. The new meaning of the term ‘obligatory bequest’ in Jordanian law?®
mentioned in the Islamic schools of law. Article 254 of the JPSL 15 generally defines the
bequests as a disposal of the estate to be effective after death. This is a general definition of
any bequest. This means that the bequest is a disposal which is made by anyone during their
life. In addition, it must be effective after the death of the testator.’®> However, the obligatory

bequest is addressed and defined under Article 279 of the JPSL 15 which stipulates that:

384 See Chapter 2 Section 2.4 for more details.
385 Article 266 of the Jordanian Personal Status Law No 15 of 2019.
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‘if a person (testator/grandfather) died leaving behind orphaned agnate grandchildren of
a son who predeceased the testator or died with him, these orphaned grandchildren are
entitled to one-third of the testator’s estate.’*8¢
This provision means that the obligatory bequest is the bequest which is due, within a limit of
one-third, from the deceased grandparent’s estate to the orphaned agnate grandchildren. Other

legislatures in Arabic countries provide a similar definition as it is a new concept.>®’

Although the definitions of obligatory bequests are worded differently, and there are some
differences, they do not significantly differ in terms of meaning. For example, it is defined as
the ownership of a prescribed share of the deceased’s estate to the orphaned agnate
grandchildren under specific conditions.*® Further, it is defined as the establishment of the
inheritance of the son who died before the testator, and the transfer of the son’s inheritance to
his heirs.?® It is also defined as the presumption of the bequest of the testator to the orphaned
grandchildren, according to the share of the dead child, provided that this share is not more
than one-third of the deceased’s net estate. It becomes binding upon the judge to grant a
judgment based on it, whether the deceased bequeathed or not.>*® Furthermore, it is defined as
an obligatory bequest for the orphaned grandchildren of the dead son who predeceased the
testator or testatrix, when they do not inherit after the death of the testator or testatrix due to
the presence of another relative person who blocks them. If the testator or testatrix does not

make a bequest, then he/she did not fulfil their duty. In this case, the judge performs the duty

386 The conditions under the article as follows: (a) The amount of the obligatory bequest shall be equal to the share
of what their father would have inherited had he survived the testator (grandparent), provided that it does not
exceed one-third of the estate. (b) The grandchildren are not entitled to a bequest if they are heirs to the
grandparent, whether a grandfather or a grandmother unless the prescribed (shares) heirs inherit the whole
deceased’s estate. (c) The grandchildren are not entitled to a bequest if the grandparent had bequeathed to them
or given them in his life without compensation the amount they are entitled to in the obligatory bequest. If the
grandparent bequeathed to them or gave them less than that, the share should be completed. If he/she bequeathed
to them more than that, the extra amount becomes an optional bequest. If he/she bequeathed to some of them, it
becomes compulsory to bequeath to the others according to their share. (d) The bequest is for the agnate
grandchildren and their descendants, whether one or more. The male’s share is double the share of the female.
Each ascendant blocks his descendant but not the other’s descendants from the obligatory bequest. Each
descendant gets the share of their ascendant only. (¢) The obligatory bequest is prioritised over the optional
bequests in being conducted from the one-third of the deceased’s net estate. Article 279 of the Jordanian Personal
Status Law No 15 of 2019.

387 Syrian Personal Status Law No. 59 of 1953; Moroccan Family Code of 1958. Egyptian Act of wills no 71 of
1946. See Chapter 3 Section 3.3 for more details.

388 Aldawi A The Obligatory Bequest and What is based upon it (1416) 16; Allilani QS The Obligatory bequest
in Islamic Jurisprudence and substantive Law (LLM thesis, University of Aden, 2004) 43.

389 Alagouz SAMA The Just Inheritance in Islam between Ancient and Modern Inheritances and Comparing It
with Other legislations, (1406) 243.

3% Alzamali MI Rulings of Inheritance, Bequest, and the Right of Transfer in Islamic Jurisprudence and Law
(1425H) 241.
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of the testator or testatrix and grants the grandchildren the share of the dead son as if he was

still alive, provided that it does not exceed one-third.*"!

It is deduced from the above definitions that the core of the definition is that the obligatory
bequest is due from the deceased grandparent’s net estate to the orphaned agnate grandchildren.
It seems clear from the legal definition of obligatory bequests in Jordanian law that it is seen
as a right for a certain class of relatives who are blocked from inheritance due to the presence
of a closer heir. Obligatory bequests become enforceable by law for some relatives who are not
heirs, like agnate grandchildren.**? This obligation may either be because they are not heirs, or

for other reasons that may have blocked them from inheriting.

The definition most suitable for investigating this study’s key questions is the definition of the
obligatory bequest as the ownership of a prescribed share of the deceased’s estate to the
orphaned grandchildren.> It is significant as this definition is comprehensive in containing
terms like ‘ownership’, referring to all types of ownership, such as selling, giving of gifts, and

charity.

Furthermore, the term ‘prescribed share’ refers to the share of the son who predeceased the
testator and testatrix, as if the son had survived them. It refers to the net estate left after paying
off debt ‘forcibly’ to produce the optional bequest that a person willingly bequeaths for his
agnate grandchildren before his death. This is to exclude the heirs who are grandchildren from
the obligatory bequest, as they get their share of the inheritance, and are thus not qualified for
the obligatory bequest.?*

Of importance, the JPSL 15 defines bequests without deviation from the definition of the
scholars, especially from those of the Shafi 'i.>> 1t is defined in Article 254, mentioned above,
as the distribution or disposal of the estate to be effective after the death of the testator.® It
may thus be argued from the above conceptualisations that the definition of the law of the
bequest may include all bequests, possessions and projections as well as beneficial bequests.

It is interesting to note that there is a connection between the terms of bequest, guardianship,

custodianship and sponsorship.

31 Abdullah A Ahkam almowarith fie al Sariah alislamia (1966) 334.

392 Al-Azaar RA Al-wassiyyah Al-wajjiba Dirasat Fighiya Mugarant (LLM thesis, Islamic University 2008) 42.
393 Aldawi A The Obligatory Bequest and What is based upon it (1416) 16; Allilani QS The Obligatory bequest
in Islamic Jurisprudence and substantive Law (LLM thesis, University of Aden, 2004) 43.

3% Ibdah HHS The Obligatory Bequest and Related Rulings in Islamic Jurisprudence (1992) 36.

395 See Chapter 2 Section 2.4 for more details.

39 Article 254 the Jordanian Personal Status Law No 15 of 2019.
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Linguistically,”’ bequest is derived from ‘I bequeathed someone’. ‘Wasiat’ can mean to
degrade in status or to become mature/wise’. It is said ‘wasa alnabtu’ if it is connected and
growing, and the soil is ‘wasian’ if the plants are connected. ‘Awsa’ means that a person
bequeathed someone and made him a guardian who can administer his affairs, his wealth, and
his children after his death and entrusted him with something. It is often said that Allah ‘awsa’

398

(instructed) people with such-and-such. However, technically,””® a bequest is an ownership

3% Regarding the bequest and

postponed until the death of the testator, be it in kind or debt.
custodianship, both imply the meaning of rectifying a matter. The bequest is what establishes
the custodianship as it leads to it. This is for the case of voluntary custodianship. However,

although there is some relationship, custodianship differs from bequest.*%

As for sponsorship, its linguistic meaning is ‘to embrace’. Furthermore, one of the meanings
of sponsorship is ‘assurance’, (Kafaltu almaala bil maali) which means ‘to secure money with
money’. ‘Kafaltu ar-rajula’ means ‘to secure a person’. The ‘supporter’ means the ‘provider’.
It can also mean the assurer.**! As for the sponsor, he is the one who takes care of a person and
provides for him. Ibn Battaal stated, ‘To sponsor a child is to support him and take care of his

affairs’.*’> The Almighty says, ‘And Zakariyya took care of her’.*%

37 See Mustafa I, Al-Zayyat A & Abdel-Qader H et al The Intermediate Lexicon (1431) 1038.

3% Ibn Abidin Hashiya Rad al-Muhtar (1252H) 648. See also Chapter 2 Section 2.4 for more details.

39 Linguistically, guardianship is derived from the trilateral verb (wali). It is said ‘the guardian of something’.
The letters ‘Waaw, Laam and Yaa’ indicate closeness. For example, it is said ‘he abandoned me after being close.
He sat close to me. As if guardianship makes the person feel the ability to think and act. The one who does not
have these abilities will not be referred to as a guardian. Technically, guardianship means an authority established
by the Shari‘ah for a specific person to enable him to care for those under his guardianship (physically and
financially) and preserve and nurture them through legal means. Therefore, it involves having authority over
others. See Haroun ASM (ed) Standards of Language (1399H) 141. As if guardianship makes the person feel the
ability to think and act. The one who does not have these abilities will not be referred to as a guardian. Ibn Abidin
Hashiya Rad al-Muhtar (1252H) 55.

400 inguistically, custodianship is the gerund of the verb (hadana), and the name of the doer is (haaden) for a
male, and (haadina) for a female. The word custody is derived from (al/hidn), the area from below the armpit to
the waist. The custodian is the one who embraces something to himself and covers it. It is said ‘the bird embraces
its chicks’ if it embraces them under its wings. Thus, it as the upbringing of a child by the one who has the right
to custody. The word ‘upbringing’ in the definition includes all aspects of the upbringing: physical, mental, social,
and moral. It is interesting to note that there is a connection between guardianship and custodianship, as they both
refer to an authority granted to a person over the one who is incapacitated or deficient, whether physically or
financially. However, granting guardianship is determined by the Islamic Shari‘ah, whereas granting
custodianship is determined by the one who has the legal right to do so.

Ibn Manzur MMAI Lisan Alarab 3 ed (1414).

401 Tbn Manzur MMAI Lisan Alarab 3 ed (1414)12 265.

402 Awqaf M Kuwaiti Encyclopaedia of Jurisprudence 2 ed (1427) 300.

403 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (3) 37. Jurists
allocated a chapter for sponsorship by debt or by own right. They define it as joining the responsibility of the
sponsor to the responsibility of the noble in claiming own right, debt, or in-kind what is unlawfully taken. The
term sponsorship is also used in the custody chapter. For them, the sponsor is the one who supports a child and
takes care of his affairs. Awqaf M Kuwaiti Encyclopaedia of Jurisprudence 2 ed (1427) 300.
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Historically, the legislation of obligatory bequests in Jordanian law came after Egyptian law.
Obligatory bequests came into effect in Jordan on 1 December 1976: The Jordanian Personal
Status Law No. (61) of 1976 (JPSL 61), published in the Official Gazette No. (2668), followed
by Personal Status Law No. 36 of 2010 (JPSL 36) and the JPSL 15 of 2019.4%

4.3 Legal and jurisprudential basis for the obligatory bequest in Jordanian law

4.3.1 The legal basis for obligatory bequests in Jordanian law

The Jordanian legislature imposes obligatory bequests to be taken from the estate of the
deceased grandfather whether it is bequeathed by the grandfather and consented to by the heirs
or not.** If the conditions of obligatory bequests are satisfied, the judge is required to rule on
it and enforce it by law. In Jordanian law, the obligatory bequest does not require approval
from the testator. In other words, it is enforceable whether testator consents or not.**® For
example, a grandfather writes during their lifetime that their estate should not be distributed to
his orphaned grandchildren. In this case, this is deemed invalid because the obligatory bequest

is imposed by law regardless of the will of the grandfather.

Leading up to the current version, JPSL 15 underwent several stages of development. The
Jordanian Civil Law No. 43 in 1976 (JCL 43) defines the bequest generally in Article 1125 as
a disposal of the estate to be effective after death. This definition is the same as the definition
in the current JPSL 15. This law includes bequests of wealth, whether optional or obligatory,
division of the estate, postponement of debts, termination of rights, and bequests to sell a
commodity to someone.*”” The implementation of the obligatory bequest in Jordan came into
effect on 1 December 1976, as stated above, at the same time as the Jordanian Personal Status

Law No. 61 of 1976 (JPSL 61) was issued.*%

The process is supported in the hadith narrated by Hisham bin Ammar, that the Prophet
(PBUH) stated, ‘Allah instructs us to be dutiful to our mothers and fathers. In addition, Allah
instructs us to be dutiful to our next closest relative.”** Considering the general definition in
Article 1125 of the JCL 43, Article 182 of the JPSL 61 provides the basis for the provisions of
the obligatory bequest. The provision in Article 182 grants the orphaned agnate grandchildren

404 Abu Eid AK Alwajeez fi Alwasaya wa Almawaareeth 6 ed (2013) 222.

405 Article 274 of the Jordanian Personal Status Law No 15 of 2019.

406 Article 279 of the Jordanian Personal Status Law No 15 of 2019.

407 Salama MKB The Obligatory Bequest and Its Applications in the Jordanian Shari ‘ah Courts (2017) 769.
408 ShalabT MM Ahkam al-Wasaya Wa al-Awqaf (1982) 252.

409 Al-Baqi MF Sunan Ibn Majah (1431H) 2 (3661).
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an obligatory bequest from the deceased’s net estate. The obligatory bequest is to be within
one-third of the deceased’s net estate. The amount of the obligatory bequest for these orphaned
grandchildren equals the amount of the dead son’s share of the inheritance had he remained

alive.

However, if the orphaned grandchildren inherit or the grandfather bequeathed or gave to them,
without compensation, in his life the amount that they are entitled to in an obligatory bequest,
then they are no longer entitled to an obligatory bequest. Nonetheless, if the grandfather
bequeathed to them less than the dead son’s share, then the amount should be completed, but

the added amount is regarded an optional bequest.

In cases where there is a bequest to some, but not all, of the orphaned grandchildren, the
provision grants the others an obligatory bequest. The bequest is intended for the agnate
grandchildren and their descendant(s). The share of the male is double the share of the female.
Each heir blocks his own children, but not the children of other beneficiaries of the obligatory
bequest. Each child’s share is distributed as an obligatory bequest to their descendants (the
orphaned grandchildren). This obligatory bequest takes priority over the optional bequest in
being deducted from the one-third of the net estate. The provisions are almost the same in the
JPSL 61 and the current JPSL 15. There are only slight differences in the wording of the
provisions and for the case where the prescribed heirs’ shares consume the deceased’s estate.
The current JPSL 15 developed the provision in this case, and clearly provided for obligatory
bequests where the deceased’s net estate is consumed by the prescribed heirs’ shares.*!? The

JPSL 61 remained effective until the provisions of the JPSL 36 became applicable.*!!

The JPSL 36 provides the provisions of obligatory bequest in Article 279. This law had the
same provisions for obligatory bequests as the current JPSL 15, which also provides the
provisions for obligatory bequests in Article 279 of the law.*!2 Both laws grants an obligatory
bequest for orphaned agnate grandchildren and their descendants and have made such bequests
enforceable by law. It is notable that the current JPSL 15 provided that the JPSL 61 is

cancelled.*'® This provision causes some confusion because the JPSL 61 was already cancelled

410 Article 182 of the Jordanian Personal Law No. (61) in 1976; Article 274 of the Jordanian Personal Status Law
No 15 0f 2019.

411 See Personal Status Law, Temporary No. (36) of 2010 AD, published in Issue No. (50561), from the Official
Gazette on 10/17/2010 AD.

412 Article 279 of the Jordanian Personal Law No. (36) of 2010; Article 274 of the Jordanian Personal Status Law
No 15 of 2019.

413 Article 328 of the Jordanian Personal Status Law No 15 of 2019.
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by the JPSL 36.*'* In contrast, JPSL 15 did not make a provision to cancel the JPSL 36.
However, the JPSL 15 has become effective, and its provisions are enforceable.*!> Therefore,
this law is enforced regarding the obligatory bequest, whether the testator agrees or not,
provided that the orphaned agnate grandchildren or their descendants meet the conditions of
the obligatory bequest. In other words, the orphaned grandchildren must qualify under the law
for obligatory bequests. Such beneficiaries remain, even if their fathers have predeceased the
testator/testatrix or have died simultaneously with them. Indeed, this is the motivation for
enacting the obligatory bequest. Such beneficiaries hold, even in the case of death by accident

declared by a court of law. *!°

Article 279 of the JPSL 15, mentioned above, indicates that the obligatory bequest in a
deceased’s net estate should be given to the orphaned agnate grandchildren because a child (the
parent of the grandchildren) died or was declared dead by a court of law. This bequest is
applicable to the agnate grandchildren whether male or female, whether from one son or more,
but not to the cognate grandchildren. The article deems that the obligatory bequest is limited
to the orphaned agnate grandchildren. In other words, the grandchildren, whether a male or
female, must be relatives to the grandparent through a son not through a daughter as is seen

below.

Article 279 of the JPSL 15 also stated that each heir blocks his children but not the children of
the other heirs. If the testator died without bequeathing to his orphaned agnate grandchildren,
and without compensation in any way, these grandchildren are entitled to what the dead son
was entitled to from the deceased’s estate. This obligatory bequest is subject to the provision

that it does not exceed one-third of the deceased’s net estate.

Furthermore, if the testator indicates explicitly that these agnate grandchildren should not get
anything from the estate, then the obligatory bequest is to be enforceable by law. Since this
right is a religious and legal obligation, it does not require the consent of the deceased

grandfather nor those who are entitled to it, and it does not fall away if they reject it.

In respect of determining the amount of the obligatory bequest, Article 279 of the JPSL 15
declares that each orphaned grandchild should receive a part of the share of the dead son only
(their father). The share of each son is divided among his children (the orphaned

414 Article 328 of the Jordanian Personal Law No. (36) of 2010.

415 Articles 326-8 of the Jordanian Personal Status Law No 15 of 2019.

416 ike the death of a person at the same time as his parent, and it is not known who died first, e.g. a car accident,
natural disaster or loss at sea.
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grandchildren). The share of a male is equal to the share of two females, as is seen below. In
other words, the obligatory bequest is divided among those who are entitled to it just as an
inheritance would be divided. The share of a dead son is considered to be the inheritance he
left for his heirs. Therefore, the rules of inheritance become applicable, such as blockage, the

share of the male equals the share of two females, and so on.*!”

Finally, the article mentions that the obligatory bequest*'®

is tantamount to compensation to the
orphaned grandchildren for what they may have missed from their father’s inheritance.
Moreover, beneficiaries are not entitled to an obligatory bequest if they are heirs, even if what
they inherit is little. They are also not entitled to the bequest if the testator or testatrix has

bestowed it on them out of their own will as an optional bequest.

Thus, the obligatory bequest is not initially established in the estate. It is also understood from
Article 279 that the heirs block only their own children from inheriting or an obligatory
bequest, and not the children of their brothers. Of further interest is that donations without
compensation, such as a gift or an optional bequest, bestowed by the testator or testatrix to their

beneficiaries, is also sufficient cause to block them.

4.3.2 Jurisprudential basis for obligatory bequests in Jordanian law

The legislature of the bequest law has made the provisions of the obligatory bequest, with
reference to Islamic Shari‘ah. Hence the opinion of the legislature is based on the Holy
Qur’an.*'® Moreover, the view of obligatory bequests is further based on the opinions of some
of the companions, fabi iin and scholars, who believe that the bequest is obligatory for relatives
who are not heirs. According to Islamic Shari‘ah and its general objectives, as well as the
jurisprudential rules, obligatory bequests under JPSL 15 may be seen as the normal result of
the rules of Islamic Shart ‘ah.**® Article 323 of the JPSL 15 states that in order to understand
and interpret the provisions of JPSL 15, one should refer to the rules of Islamic Shari ‘ah.**! In
this regard, the Qur’an, Sunnah, scholarly consensus, and reasoning shape the understanding

of the provisions of obligatory bequest under JPSL 15.

417 Abii Zahrah M Sharh Qaniin al-Wasiyyah (1950) 193-194; Shalabi MM Ahkam al-Wasaya Wa al-Awqaf (1982)
252; Hussein FAF Ahkam Wasiyyah wa Alwaqf fi Alshari ‘ah Aleslamia (1997) 200.

418 Hussein FAF Ahkam Wasiyyah wa Alwaqf fi Alshari‘ah Aleslamia (1997) 200; Shalabi MM Ahkam al-Wasdya
Wa al-Awqaf (1982) 252.

419 Article 323 of the Jordanian Personal Status Law No 15 of 2019.

420 See Chapter 2 Section 2.4.

41 Article 323 of the Jordanian Personal Status Law No 15 of 2019.

91

https://uwcscholar.uwc.ac.za/home



First, Allah Almighty states in the Holy Qur’an that the inheritance must be distributed after
any bequest a deceased person may have made.*”? This means that the obligatory bequest
should be extracted from the deceased’s net estate before the distribution of the deceased’s
intestate estate among the heirs. In the understanding of this rule, Article 279 of the JPSL 15,
for example, specifies one-third of the deceased’s net estate as the portion to be distributed to
the beneficiaries of obligatory bequests, if any.*>* Further, some scholars have stated*** that it
is obligatory for a wealthy man to bequeath to his relatives who do not inherit from him under
the rules of the Qur ’an, that when death approaches a wealthy person, he/she should bequeath
for his parents and relatives.*?* Therefore, it is known that Allah prescribed it for us and made
it obligatory, just as He prescribed other things such as fasting.*’® Furthermore, in the
understanding of the abovementioned Quranic statement, Article 279 of the JPSL 15 implies
that the distribution of obligatory bequests should be done before the distribution of the

inheritance.

Under Islamic Shari‘ah it is regarded as neglectful of a right of Allah if he/she does not
bequeath to his/her non-inheriting relatives.*”” Consequently, it becomes clear that what is
meant in giving the non-heirs an obligatory bequest is to achieve justice so that no prejudice or
envy will arise between relatives. The testator should prioritise the more entitled in order of

kinship or need. If he ensures that, people will admire his actions and will not blame him.*?®

Imam Al-Qurtubi stated that Allah Almighty made it clear that those who attend the division
of inheritance, but do not qualify to inherit, such as relatives, orphans, and the needy, should
be honoured and given something if the wealth was substantial. This view was based on a verse
which states that if the relatives, the orphans, and the needy are present at the time of division,
they should be given from the deceased’s estate.*?* Imam Al-Qurtubi stated that the noble verse

is decisive, and that some tabi iin adhered to that, including Urwa bint Al-Zubair.**°

422 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (4) 11.

423 Article 279 of the Jordanian Personal Status Law No 15 of 2019.

924 Alturki AA Jami’ al-Bayan FT Ta 'wil al-Qur’an (2000) 3 124-125.

425 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (2)180. See
Chapter 2 Section 2.4 for more details.

426 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (2) 183.

27 Alturki AA Jami’ al-Bayan FT Ta wil al-Qur’an (2000) 3 124.

428 Altunisi MAMMA Liberation and Enlightenment: Liberation of the Good Meaning and Enlightenment of the
New Mind from the Interpretation of the Glorious Book” (1984) 2 148.

429 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (4) 8.

430 Albardouni A & Atfayyesh I Jami’ Ahkaam Al Quran 2 ed (1384 AH) 49.
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Moreover, Abu Musa Al-Ash’ari has ruled upon it. Al-Qurtubi also mentioned what Ibn Jubair
stated, that people neglected this verse. Al-Hassan has stated that ‘people became stingy’. In
Sahih Al-Bukhari, Ibn Abbas stated that the verse’s statement, that ‘and when the relatives,
orphans, and the needy attend the division (of inheritance)’, is decisive and not abrogated. It
was also said in another narration that he said, ‘people claim that this verse was abrogated. No,

it is not abrogated, but people neglect it.”*’!

Secondly, the enforceable obligatory bequest under the JPSL 15 is also based on the
understanding and interpretation of the Sunnah. In this regard, many ahadith were narrated
from the Prophet (PBUH) as stated in Chapter Two.**? For example, the hadith which states
that Allah instructed us to be dutiful to our closest relative and then to our next closest
relative.*>3 In addition, Ibn Hazm is of a view that when inheritance is divided in the presence
of the deceased’s relatives who do not inherit, such as orphaned grandchildren, it becomes
obligatory upon the adult heirs to give what they wish to them. Should they refuse to give, then
the judge should force them to do so.*** In contrast, as there are explicit ahadith which prevent
bequests to heirs,**> the JPSL 15 clearly states that the orphaned grandchildren who are heirs

are not entitled to an obligatory bequest.**

Thirdly, the provisions of the obligatory bequest under the JPSL 15 are also based on the
understanding and interpretation of the Sunnah by consensus and reasoning by scholars.**” For
example, Al-Muzani states that the evidence is that if the closest relative is poor, they are
entitled to a bequest. However, the story of Ubayy Ibn Ka’b suggests that the poor and the rich
are treated equally in this situation.**® Arguably, the JPSL 15 does not distinguish between
grandchildren who are poor or not.*** Thus, the orphaned agnate grandchildren take the place

of the dead child who is the grandchildren’s father.

Referring to the four schools of law (madhhabs), as discussed in Chapter Two,* and the

opinions from the selection of books sourced, there seems to be no opinion expressed by any

41 Albardouni A & Atfayyesh I Jami’ Ahkaam Al Quran 2 ed (1384 AH) 5 49. See Chapter 2 Section 2.4 for more
details.

432 See Chapter 2 Section 2.4 for more details.

43 Alalbani MNA (ed) Sahih Al Adab Al Mufiad (1418H) 52.

434 Albandari AS (ed) Almuhalah Bilathar (1405h) 8 346.

435 See chapter 2.6 for more details.

436 Article 279 of the Jordanian Personal Status Law No 15 of 2019.
437 Article 325 of the Jordanian Personal Status Law No 15 of 2019.
438 Alrabat K (ed) Sharh Sunan Abi Dawud (1437H) 2 81.

439 Article 279 of the Jordanian Personal Status Law No 15 of 2019.
440 See Chapter 2 Section 2.2 for more details.
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of the four madhhabs referring to obligatory bequests to those who are not heirs, except for that
of the Hanbali, who consider it desirable. The Hanbali say that a desirable bequest is one for
the needy relatives who do not inherit. However, this bequest is on the condition that the testator
has left an abundance of money, and that it does not exceed one-third of the net estate in order
to prevent disadvantaging the heirs.**! The scholars are of the opinion that the bequest for
relatives is generally obligatory. They consider ignoring it to be a sin, because the testator did
not do what Allah prescribed to him. As stated above, Ibn Hazm seems to be the only one who

has said that the obligatory bequest is obligatory.*4?

Fourthly, the jurisprudential ruling: Scholars’ opinion is based on the ruling that says that the
ruler’s command of what is desirable or permissible makes it obligatory. They also inferred
some jurisprudential rulings that give the ruler the right to make the permissible obligatory for
what he/she deems to be in the public interest. If the ruler makes it compulsory, then obeying
him becomes obligatory in this regard because his action is in the public interest. Therefore,
the ruler should identify the closest relatives of the deceased and give them a share of the
deceased’s net estate within the amount of one-third. This is what the JPSL 15 do when
providing for the obligatory bequest in Article 279 of the law. One of the rulings that the
scholars’ opinion on this issue is that the rulers’ administration of the citisens should be

informed by public interest.**?

The obligatory bequest in Egyptian law, before the Egyptian Act of Wills No 71 of 1946 (EAW
71), required that the obligatory bequest must comply with Islamic Shari ‘ah as determined by
the most suitable opinion in the Hanafi school of law.*** However, the law thereafter provided
the provisions of the obligatory bequest in Articles 76-79 of the EAW 71.4% As stated in the
previous chapter, the EAW 71 is considered the first Arab law to apply the principle of the
obligatory bequest.**¢ Article 76 of the EAW 71 grants the orphaned agnate grandchildren an
obligatory bequest if the deceased did not bequeath to them. This obligatory bequest is the
same as the share the dead child would have inherited from the deceased’s estate, had he

survived the testator. This means that orphaned agnate grandchildren are entitled to a bequest

41 Oyjan WH ‘Almustahiqon Lilwassiya Alwajiba Wa Miqdar nasibahum min Altarikat Dirasat Mugqaranat fi
Alshariat Walqanon’ (2011) Aljinan Scientific Peer-Reviewed Journal 57-64.

442 Albardouni A & Atfayyesh I Jami’ Ahkaam Al Quran 2 ed (1384 AH) 2 260.

443 Albandari AS (ed) Almuhalah Bilathar (1405h) 8 353, AlKurdi AH Algwaid Alfighiya Alkuliya (2017) 85.

444 Shalabi MM Ahkam al-Wasdaya Wa al-Awqaf (1982) 236; Nujim Almasry ZIM Albahr Alraiyg SharhKanz
Aldagiq (970H) 2 460.

45 Oyjan WH ‘Almustahiqon Lilwassiya Alwajiba Wa Miqdar nasibahum min Altarikat Dirasat Muqaranat fi
Alshariat Walganon’ (2011) Aljinan Scientific Peer-Reviewed Journal 61; See Chapter three for more details.

446 Al-Azaar RA Al-wassiyyah Al-wajjiba Dirasat Fighiva Mugarant (LLM thesis, Islamic University 2008) 39.
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equal to the dead child’s share but within the limits of one-third. This entitlement is on the
condition that the orphaned grandchildren are not heirs, nor has the testator given them an
amount, without compensation, something equal in value to what they are entitled to. If they
were given less than the share they were entitled to, then they are entitled to a bequest that

brings the amount up to the required share.*¥’

This bequest under the EAW 71 is also for the orphaned cognate grandchildren but not for their
descendants. However, it is for the orphaned agnate grandchildren and their descendants.
Nonetheless, each heir blocks his children and not the children of the other heirs from the
inheritance. It is also implemented on the condition that the share of each child is divided
among their children (the grandchildren) in the same manner as an inheritance. Beneficiaries

receive their shares as if from the dead child.**®

It becomes clear that the key difference between the laws of the obligatory bequest in Egyptian
law and in Jordanian law lies in the obligatory bequest rules regarding the beneficiaries who
are entitled to the obligatory bequest. The Egyptian law made it compulsory for the agnate
grandchildren and their descendants. An obligatory bequest was also made compulsory for the

male or female cognate grandchildren, but not their descendants.**°

However, Jordanian law stipulates that the obligatory bequest is for the agnate grandchildren
and their descendants (whether male or female). Moreover, the share of a male is double the
share of a female. The grandchildren receive the share of their father (the dead child). The
obligatory bequest is not for the cognate grandchildren because they are relatives by
cognation.*®® Thus, unlike Egyptian law, Jordanian law does not entitle the cognate

grandchildren to an obligatory bequest.*”!

Another difference lies in the case where orphaned grandchildren should inherit, but the
prescribed shares consume the whole estate of the deceased. The JPSL 15 makes it clear that
these grandchildren are entitled to an obligatory bequest. By contrast, the EAW 71 has
remained silent in this regard, as stated in the previous chapter.**> A question that arises here

is whether the JPSL 15 in this regard contradicts the rule of Islamic Shari ‘ah, which prevents

447 See Chapter Three for more details.

448 See Chapter Three for more details.

49 Al-Khafif A Ahkam al-Wasiyyah Buhiith Mugaranah Tadammanat Sharh Qaniin al-Wasiyyah (2010) 208-209.
450 Alqudah MAH Abwafi fi Sharh Qanon Alahuwal Alshakhsiyah Alurdni ragm (36) of 2010 (2017) 300-301.

S Al-Khafif A Ahkam al-Wasiyyah Buhiith Mugaranah Tadammanat Sharh Qaniin al-Wasiyyah (2010) 202;
Alqudah MAH Alwafi fi Sharh Qanon Alahuwal Alshakhsiyah Alurdni ragm (36) of 2010 (2017) 301.

452 See Chapter 3 Section 3.5 for more details.
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bequests to heirs, as stated in Chapter Two.** Arguably, this provision does not contradict the
rule of Islamic Shari ‘ah. This is because the reason for such prevention is to prevent an heir of
gaining an advantage over the other heirs. Another reason is because such an heir has already
taken a share from the deceased’s estate. However, in the case where nothing remains for the
orphaned grandchildren, these reasons do not apply. Therefore, the grandchildren are entitled

to an obligatory bequest.

4.3.3 Criticisms of Jordanian law

There is a differentiation between males and females in the application of the obligatory
bequest law in Jordan. This difference may exist because the bequest is issued by the
legislature. Furthermore, the consequences of human intervention in matters prescribed by
Allah Almighty have the potential to be misinterpreted by people, resulting in the suppression
of others.

This differentiation in the law of obligatory bequest in Arabic laws, especially in Jordanian
law, is exposed in this investigation indicating that it contravenes the objective of the obligatory
bequest. Obligatory bequests were established to avoid a situation that causes dissatisfaction,
especially for the orphaned grandchildren whose parents (father or mother) predeceased the

testator or testatrix or died with them.

The way Jordanian law identifies those who are entitled to the obligatory bequest in Article
279%* is unacceptable and contrary to justice because denying the rights of the cognate
grandchildren is unjustified discrimination and prejudice that is far from the essence of Islamic
Shari ‘ah. This discrimination is inconsistent not only with Jordanian legislation itself but also

with the laws and constitution of human rights.**

The rules of obligatory bequests are based on the opinion of Ibn Hazm, who states that it is
obligatory for every Muslim to bequeath to his relatives who do not inherit, either because of
the presence of someone who blocks them from inheriting or because of other legal
impediments that make them unentitled to inheritance.**® This means the JPSL 15 is

inconsistent with Ibn Hazm’s opinion. Thus, it becomes clear that the obligatory bequest is not

453 See Chapter 2 Section 2.3 for more details.

454 Abo Al-Basal AN ‘The obligatory bequest between jurisprudence and Jordanian personal status law’ (2012)
The Journal of Legal Studies 209-207.

455 See Syrian Personal Status Law No. (59) of 1953 AD as the Jordanian law was informed by the Syrian law
when drafting the obligatory bequest law.

436 AlIBozom ABA Elm almwarith Dirasat mugaranat Wa tatbicat Muasirah (LLD thesis, University College of
Da’wah for Islamic Studies 2018) 215.
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limited to a specific type of kinship who does not inherit. In addition, the enactment of rules
which specify the obligatory bequest to the agnate leads to people believing it to be a principle
to be followed. This is because people usually regard the law as a guideline for all aspects of

life.

Based on the argument above, there is a need for amendment of the article to enable orphaned
grandchildren to take the place of their parent (the dead child), and thus to get, by obligatory
bequest, the amount of the dead child’s share from the deceased’s estate. This might be what
Ibn Hazm meant when he left the matter of determining what is given to the closest non-
inheriting relatives to the judge’s discretion. In other words, the judge could determine the
share of the dead son or daughter and give it to the orphaned grandchildren whether it is less
or more than a third. However, according to the rules of Islamic Shari ‘ah, the share should not
exceed one-third of the deceased’s net estate. This is considered a means to establish justice.
Therefore, if the judge’s discretion contradicts this rule granting a bequest of more than one

third, the surplus amount must be deducted.

It also becomes clear that the bequest is obligatory for those who may consider it an obligation
to relatives who do not inherit. Despite the agreement between the Arabic laws, including
Jordanian law, about adopting the opinion of Ibn Hazm, these laws deviate from his opinion
because they violate and transgress it in some matters, including limiting obligatory bequests
to the grandchildren only, as well as limiting it to only the agnate grandchildren.*” However,
it seems that the legislatures agree that the relatives who may be the most in need at the time
of death of the grandparent are the orphaned grandchildren. Indeed, this is true to the real
situation. This is because when someone who has orphaned grandchildren dies, the common
situation in most cases is that the orphaned grandchildren are still underage. This means that
the grandchildren usually cannot feed themselves and need to be cared for. However, this does
not mean that there are no other relatives who may be in need as well. For example,
grandparents or wives might be in need, in some cases. Nonetheless, the scope of this study

does not cover this subject.

Article 279 of the JPSL 15 adopts a view which deprives the cognate grandchildren of
entitlement to an obligatory bequest because they are relatives by cognation. This view is

criticised by some scholars who called for its amendment as this contradicts the objective of

47 AlIBozom ABA Elm almwarith Dirasat mugaranat Wa tatbicat Muasirah (LLD thesis, University College of
Da’wabh for Islamic Studies 2018) 215; Albandari AS (ed) Almuhalah Bilathar (1405h) 9 353.
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the obligatory bequest which is prescribed to avoid the deprivation of those who do not inherit
from the relatives.*® Under the provisions of inheritance, these orphaned cognate

grandchildren do not usually inherit in the presence of the deceased’s living children.

What the legislature relies on regarding the legal rule that gives the obligatory bequest to the
orphaned grandchildren, is both desirable and acceptable. This is because the orphaned
grandchildren need care and kindness. However, it becomes difficult when there is
differentiation between orphaned agnate and cognate grandchildren, as they are all orphaned
grandchildren, and they all need kindness. Moreover, the difference in kinship does not validate
giving to some and depriving others if the reasoning is based on care and kindness for orphaned
grandchildren. Therefore, the obligatory bequest should be for all orphaned grandchildren,
without differentiation between the orphaned agnate and cognate grandchildren, especially in

the first degree of descent.*>

In addition, giving to the orphaned grandchildren of the dead son and excluding the orphaned
grandchildren of the dead daughter constitutes consuming the orphans’ wealth illicitly. This is
in line with Allah’s statement that if the distribution of inheritance is attended by relatives,
orphans, and the needy, they should be given something from it.*** In addition, those who are
concerned about the fate of their weak descendant, in case they leave them behind, should fear
Allah, and say appropriate words. ‘Those who consume the orphans’ wealth illicitly, they

consume fire into their bellies, and they will burn with blasing fire.”*¢!

It is also worth mentioning the hadith where it was narrated that a man came to the Prophet
(PBUH) and reported that the mother of his son wanted the Prophet (PBUH) to witness what
he gave to her son. Then the Prophet (PBUH) asked him, ‘Do you have other children?’ The
man answered, ‘Yes.” So, the Prophet (PBUH) asked, ‘Did you give them all the same that you
give to this child?’ The man answered, ‘No.” The Prophet PBUH replied, ‘Then do not make

me your witness as I do not bear witness to injustice.’#6?

It is deduced from this hadith that it is unjust to differentiate between relatives of the same

degree as it is against the principles and rules of Islamic Shari‘ah. Although the hadith

458 Salama MKB The Obligatory Bequest and Its Applications in the Jordanian Shari‘ah Courts (2017) 779.
459 See Ibn Hazm A/ Mahalla bil Athar, previous reference, vol. 8, p. 353; Ibn Qudamah A/ Mughni 8 73.

460 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (4) 8-10.
461 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (4) 8-10.
462 Al Khattab N English Translation of Sahih Muslim (2007) 4 (1623).
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addresses a specific issue, it forms a principle of Islamic Shari ‘ah, which is a source and a

reference of the rules of JPSL 15 as stated above.*%

The objective of this hadith is to establish justice. If the Prophet (PBUH) commands us to do
justice between our children with a smile, how can we not act upon his recommendation? In
the previous hadith, the Prophet (PBUH) did not agree to testify to unjust conduct. This conduct
should, therefore, be avoided by the Islamic countries’ legislatures, especially when the law

provides that Islamic Shari ‘ah is the source and the reference for it, as the JPSL 15 does.

Islamic Shari ‘ah commands us to be faithful and kind to women after death by supplicating for
them, giving donations on their behalf and taking care of their children. This is evident in the
care of the Prophet (PBUH) for Umamabh, the daughter of Zainab, as he used to carry her during
his prayer when she was a little girl. It was narrated that Talah al-Ansari saw the Prophet
(PBUH) leading people in prayers with, Umamah — cognate granddaughter of the Prophet
(PBUH) —on his shoulders. When he bowed, he put her down. And when he finished

prostrating, he put her back.*%*

Moreover, another anecdote that was narrated about the love of the Prophet (PBUH) for
Umamah was reported on the authority of Aisha: who stated, ‘The Negus gifted to the Prophet
PBUH a gold ring with an Ethiopian stone. The Prophet (PBUH) took it with a stick or with
some of his fingers (not keen to wear) and called his granddaughter, Umamah, and asked her
to wear it.”*> Not only did the Prophet (PBUH) give her the ring, but he (PBUH) also spoke to
her gently and softly. All this brought happiness to her. Pondering upon his asking her to wear
it shows the Prophet’s (PBUH) kindness, compassion and love toward his granddaughter. The
Prophet (PBUH) is a good example to follow in all our dealings, including the obligatory

bequest, as a way of honouring the daughter after her death.

The jurisprudential rule that the legislature inferred and relied upon in the permissibility of the
obligatory bequest states that the instruction given by the ruler in matters regarding a
permissible conduct makes it obligatory. This gives the ruler the right to restrict the permissible

for what he deems to be in the public interest. His instruction should be followed. Therefore,

463 Article 323 of the Jordanian Personal Status Law No 15 of 2019. Ma’ruf, Awad B & Nuri AA et al Musnad al
Musannaf al Mu’alal (2013) 25 270.

464 Al Khattab N English Translation of Sahih Muslim (2007) 2 (543). Ismail MHM (ed) 4] Musnad Al Mustakhraj
‘Alaa Sahih Al Imam Muslim (2007) 2 1193.

465 Ma’ruf, Awad B & Nuri AA et al Musnad al Musannaf al Mu’alal (2013) 96.
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the ruler has the right to specify the closest orphaned grandchildren and to give them their

father’s share of the inheritance from the deceased’s estate, as if he was alive.*%

This means that the ruler’s actions regarding those under his care/responsibility should be based
on the public interest. However, the issue here is the ruling for the cognate grandchildren who
are deprived of their mother’s inheritance. This study makes the argument that it is time for the
injustice to be lifted regarding the cognate grandchildren by applying the ruling of the ruler to
observe equality, justice and honour to the daughters after their death. Islamic Shari ‘ah
instructs us to take care of cognate grandchildren, taking the example of the Prophet PBUH
and how he (PBUH) took care of Umamah, the daughter of his daughter, Zainab.

It 1s, thus, concluded from the foregoing that the legislature should consider amending this
article to establish justice. If the law is the means to observe people’s rights, then the call for
an amendment to this article is a timely one. The law of the obligatory bequest, that limits it to
orphaned agnate grandchildren and their descendants and denies the right of orphaned cognate
grandchildren, contravenes justice. Moreover, it is not in line with what Ibn Hazm said in terms
of specifying the beneficiaries, as discussed previously. Ibn Hazm meant honouring all the
relatives who do not inherit, while the Jordanian legislature intended to compensate only the

orphaned agnate grandchildren.

4.4 Conditions and restrictions of the obligatory bequest in Jordanian law

This section deals with the conditions and restrictions which must be met for beneficiaries of
the obligatory bequest in Jordanian law. Article 279 of the JPSL 15 mentions several conditions
for beneficiaries of the obligatory bequest in Jordan.*s” These conditions can be divided into
two categories which include that the deceased should not have given the orphaned
grandchildren without compensation through another means, such as a gift or an endowment,
an amount equal to the obligatory bequest. Further, the orphaned grandchildren must not inherit
from the testator. Therefore, some conditions should be met by the orphaned grandchildren,

and some should be met by the dead child.**® These conditions are discussed below.

466 Bagsiouni GA Almeerath wa Al-wassiyyah Alwajjiba Fi Alshria Aleslamiat 2 ed (2006) 294-295; Al-Azaar RA
Al-wassiyyah Al-wajjiba Dirasat Fighiya Mugarant (LLM thesis, Islamic University 2008).

467 Jordanian Personal Status Law No 15 of 2019. Alqudah MAH Alwafi fi Sharh Qanon Alahuwal Alshakhsiyah
Alurdni ragm (36) of 2010 (2017) 306.

468 Al-Azaar RA Al-wassiyyah Al-wajjiba Dirasat Fighiya Mugarant (LLM thesis, Islamic University 2008) 53;
Aldaoud AMA alhokoq almoutaliga betarika byn alfigh wa alganon: altagheez wa aldyoon wa alwasayaa wa
almouwarith watakssematha (2006).
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4.4.1 Conditions for the grandchildren entitled to the obligatory bequest

There are some conditions which relate to the orphaned grandchildren who are entitled to the
obligatory bequest. First, the orphaned grandchildren should not have inherited from the
deceased’s estate. This condition is explicitly stated in Article 279 (c) of the JPSL 15, which
provides that the grandchildren are not entitled to a bequest if they are heirs to the grandparent
unless the prescribed heirs inherit the whole deceased’s net estate. The orphaned grandchildren
in this regard can be either heirs who inherit or heirs who do not inherit from the deceased’s
estate.*®” On the one hand, the article requires that the grandchildren must not be heirs. This
means such orphaned grandchildren are not heirs at all and they cannot inherit from the
deceased’s estate due to the presence of closer inheriting relatives who block them. In this case
the condition is met. For example, someone died leaving two sons and an orphaned agnate
grandson. The orphaned agnate grandson is blocked by the two sons. Therefore, he is entitled
to an obligatory bequest. This is because the obligatory bequest is for the agnate grandchildren
where they are blocked from inheriting due to the presence of other heirs who may block them,

such as the living children of the deceased grandparent.

On the other hand, the article restricted the first part of this condition. It stated that the orphaned
grandchildren are entitled to an obligatory bequest if the prescribed heirs inherit the entire net
estate of the deceased. In this case, the orphaned grandchildren are heirs, but nothing remains
for them from the deceased’s estate. In the case where grandchildren inherit, there is no
obligatory bequest. For example, someone died leaving behind a daughter and an agnate
granddaughter. The latter inherits one-sixth that completes the two-thirds. Therefore, she is not

entitled to an obligatory bequest because she is an heir.

This means if orphaned grandchildren inherit even a small share of the estate, they are not
entitled to an obligatory bequest. This is because the obligatory bequest was imposed in
compensation for what they are deemed to have missed from the inheritance. In other words,
as long as they are heirs and get something from the deceased’s estate, they are disqualified for
the obligatory bequest. In addition, the obligatory bequest is also not due when the orphaned
grandchildren inherit a large amount. For instance, someone died leaving behind a daughter

and an agnate grandson. The latter inherits one-half because he is an heir by agnation.

469 This means the grandchildren inherit in some case such as when the deceased left a daughter and an orphaned
grandson. Whereas they do not inherit in some case such as when a deceased left a daughter a son and an orphaned
grandson.
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Therefore, he is not entitled to an obligatory bequest. The daughter’s share is thus half, and the

agnate grandson inherits for being an heir by agnation.*”

Notably, the JPSL 15 avoided the gap that exists under Article 76 of the EAW, regarding the
orphaned grandchildren who inherit by agnation where nothing remains of the deceased’s
estate for them, as stated above.*”! Notably, there must be a distinction between grandchildren
receiving something through an obligatory bequest or receiving it through inheritance rules. In
the case of the obligatory bequest, the inheritance share must be completed by the obligatory
bequest. In contrast, in the case a share received through inheritance rules, the share cannot be

increased, and any bequest is invalid.

Secondly, under Article 279 (c) of the JPSL 15, the grandchildren are not entitled to a bequest
if the grandparent had bequeathed to them or given them in his life, without compensation, the
amount they are entitled to in the obligatory bequest. An asset in this case has been given to
the orphaned grandchildren by a means other than that falling under the rules of inheritance.
For example, it can be by means of a bequest or a gift by the grandparent in his life. However,
if the grandparent bequeathed to them or gave them less than the amount they are entitled to
by obligatory bequest, the amount should be completed. It must be noted that the amount here

must be completed to be equal to the share of the dead child within the limitation rule.

However, if the grandparent bequeathed to the orphaned grandchildren more than the amount
they are entitled to in the obligatory bequest, the additional amount becomes an optional
bequest. Nonetheless, the optional bequest is subject to the consent of the heirs, once specific
conditions are met.*’? In contrast, if the grandparent bequeathed to some orphaned

grandchildren, it becomes obligatory to bequeath to the others according to their share.*’?

Thirdly, the orphaned grandchildren must be alive when the grandparent died. The wording of
Article 279 states that ‘if a person (testator/grandfather) died leaving behind orphaned agnate

grandchildren*7*

means that the orphaned grandchildren must be alive when the grandparent
died. This requirement is met by estimated existence as well, such as in case of pregnancy. This

means the position also applies to the unborn child that is subsequently born. In addition,

470 Bassiouni GA Almeerath wa Al-wassiyyah Alwajjiba Fi Alshria Aleslamiat 2 ed (2006) 294-295; Al-Azaar RA
Al-wassiyyah Al-wajjiba Dirasat Fighiya Mugarant (LLM thesis, Islamic University 2008).

471 See Chapter 3 Section 3.5.1 for more details.

472 Article 274 of the Jordanian Personal Status Law No 15 of 2019.

473 See Reem Adel Al Azar, previous reference, p. 54; Bassiouni GA Almeerath wa Al-wassiyyah Alwajjiba Fi
Alshria Aleslamiat 2 ed (2006) 294-295; Ma’ruf, Awad B & Nuri AA et al Musnad al Musannaf al Mu’alal (2013)
25 270; Al-Azaar RA Al-wassiyyah Al-wajjiba Dirasat Fighiya Mugarant (LLM thesis, Islamic University 2008).
474 Article 279 of the Jordanian Personal Status Law No 15 of 2019.
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Article 270 of the JPSL 15 stipulates a general condition that the beneficiary must be certain
or can be defined.*”> Thus, the grandchildren are not entitled to an obligatory bequest if they
predeceased the testator. In other words, if the orphaned grandchildren died before their
grandparent, they do not qualify for an obligatory bequest.

In addition, if there is a bequest, it is void according to Article 272 of the JPSL 15. The article
stated that a bequest is voided once the legatee dies, provided that the testator is alive.*’® This
means that if the testator has died while the orphaned grandchildren are alive, the obligatory
bequest is due immediately, even if the deceased’s estate has not been distributed yet. This
provision is applied to all bequests including the obligatory bequest. However, if the orphaned
grandchildren died leaving an ascendant, such ascendant is entitled to the obligatory bequest.

As for the optional bequest, it is subject to the testator’s conditions in the bequest.

Fourthly, under JPSL 15, only orphaned agnate grandchildren qualify for an obligatory
bequest.*’” This means that there is only an obligatory bequest from the deceased’s estate to
the orphaned grandchildren of a son, not those of a daughter. Therefore, the obligatory bequest
is due to Awlad Ad-duhuur (the agnate grandchildren or their descendants).*’® Notably, this
condition is different in many Islamic countries’ laws, such as the Egyptian one that was

discussed in the previous chapter.*”’

Fifthly, under Article 273 of the JPSL 15, the orphaned grandchildren should not be prohibited
from inheriting from the dead child or from the obligatory bequest.**® The orphaned
grandchildren could be prohibited from receiving the obligatory bequest if they, for example,
had killed the dead child or the testator (grandparent).*! This condition is applied under the
general conditions of inheritance as well. It is applied for all bequests, whether obligatory or
optional. However, one question that might arise here is whether a grandchild who follows a
different religion should be bequeathed or not. Article 274 of the JPSL 15 explicitly states that
the bequest is valid regardless of difference in religion.**?> This condition is applied for all

bequests.

475 Article 270 of the Jordanian Personal Status Law No 15 of 2019.
476 Article 270 of the Jordanian Personal Status Law No 15 of 2019.
477 Article 279 of the Jordanian Personal Status Law No 15 of 2019.
478 See Chapter 3 Section 3.5 for more details.

479 See Chapter 3 Section 3.5 for more details.

480 Article 273 of the Jordanian Personal Status Law No 15 of 2019.
481 Article 273 of the Jordanian Personal Status Law No 15 of 2019.
482 Article 274 of the Jordanian Personal Status Law No 15 of 2019.
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4.4.2 Conditions of the child who predeceased the testator

Article 279 of the JPSL 15 requires some conditions to be met regarding the child who
predeceased the testator. First, the child should predecease the testator. This condition can be
divided into two parts. The first part regarding this condition, is that the child must be a male.
As stated above, the JPSL 15 imposed only an obligatory bequest for the agnate grandchildren.
Therefore, a daughter’s children (cognate grandchildren) are not entitled to an obligatory

bequest under this law.*%3

The second part of this condition is regarding the time of the death of the child. This means
that the obligatory bequest becomes due if the child dies while the grandparent is still alive.*3
The provision requires that the child must die before or with his father (the testator). This means
if the child dies after the testator, the grandchildren are not entitled to an obligatory bequest.
The reason here is because the child is entitled to a share of the deceased’s estate under the
rules of inheritance. The shares are distributed among the heirs of this child, including his

children (the grandchildren of the testator).

However, an issue might arise where the testator and the son die simultaneously, and no one
knows who died first. Article 279 of the JPSL 15 is not clear about this issue. It only states that
the bequest is due if the testator and the son die simultaneously or the son predeceases the
testator. Nonetheless, Article 272 of the JPSL 15 states that the bequest is voidable if the
testator and the son die simultaneously or no one knows who died first.*3> It seems that the
article will most likely be applied in the case where no one knows who died first and there is
no obligatory bequest. But if they die simultaneously, Article 279 will be applied, and the
obligatory bequest will be due. As for the death, this rule is applied whether it is a ‘real death’
by the departure of the soul from the body with certainty through witnessing and examining,
or if it is a ‘death by a court of law or the presumed death.’**® The general rules of inheritance

under the JPSL 15 confirm this provision.*s’

Secondly, according to Article 279 (a) of the JPSL 15, the son had to be entitled to the

inheritance had he survived the testator.*®® This condition means that the child would have been

483 Article 279 of the Jordanian Personal Status Law No 15 of 2019.

484 Article 279 of the Jordanian Personal Status Law No 15 of 2019.

485 Article 272 of the Jordanian Personal Status Law No 15 of 2019.

486 Article 279 of the Jordanian Personal Status Law No 15 0f2019. Al-Azaar RA Al-wassiyyah Al-wajjiba Dirasat
Fighiya Mugarant (LLM thesis, Islamic University 2008). See Chapter 3 Section 3.5 for more details.

487 Article 280 of the Jordanian Personal Status Law No 15 of 2019.

488 Article 279 (a) of the Jordanian Personal Status Law No 15 of 2019.
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entitled to the inheritance. Therefore, if he would have been prohibited from inheritance, such

as in the case of him having killed the testator even indirectly,*

then the orphaned
grandchildren do not qualify for the obligatory bequest. This is because the bequest was
imposed to compensate the orphaned grandchildren for what they are deemed to have missed
from their dead father’s inheritance portion of the deceased’s net estate. However, in this case,

the dead child is prohibited from inheritance. As a result, there is nothing to be compensated.

4.4.3 Restrictions of obligatory bequests in Jordanian law

There are some restrictions on calculating an obligatory bequest in Jordanian law. Article 279
of'the JPSL 15 provides three restrictions on issuing the obligatory bequest. First, the obligatory
bequest should not exceed one-third of the deceased’s net estate. This means the maximum
amount of the obligatory bequest is one-third of the deceased’s net estate. However, less than
this amount is acceptable, provided that it does not contradict other conditions. Secondly, the
obligatory bequest should be executed as a bequest, not an inheritance to the agnate
grandchildren. The bequests are conducted before the distribution of the shares of inheritance.
Therefore, it affects the share of each heir. Thirdly, the obligatory bequest should be made
according to the share of the dead son who predeceased the testator, and not more. Hence, it is
not reasonable to give the grandchildren more than their father’s share. This condition is also
applied as a restriction on the first restriction mentioned above.*° The amount of the obligatory

bequest is discussed below.

4.5 Amounts and methods for calculating the obligatory bequest under Jordanian law

4.5.1 The amount of the obligatory bequest under Jordanian law

Article 279 of the JPSL 15 prescribes the amount of the obligatory bequest for the orphaned
grandchildren, stating that they are entitled to a maximum bequest of one-third of the
deceased’s net estate.*”! However, the amount of the obligatory bequest must be equal to the
orphaned grandchildren’s father’s share, if he was alive, on the condition that it does not exceed

one-third of the net estate.**? The limit mentioned in the article ‘does not exceed one-third of

489 Article 281 of the Jordanian Personal Status Law No 15 of 2019.

490 Article 279 (a) of the Jordanian Personal Status Law No 15 of 2019.

41 Article 279 of the Jordanian Personal Status Law No 15 of 2019. See Jordanian Personal Status Law, No. (36),
0f 2010 AD, Atticle (279).

492 Article 279 (a) of the Jordanian Personal Status Law No 15 of 2019.
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the net estate’ indicates a prohibition. In other words, their share must not exceed one-third of
the deceased’s net estate at all as an obligatory bequest regardless of whether the assets of the
shares of the son are worth less or more than one-third.*>* For example, a grandfather died
leaving behind two sons and an orphaned agnate grandson. If it is assumed that the dead son is
still alive, he would receive one-third of the net estate like each of the deceased’s living sons.
Therefore, the share of the orphaned agnate grandson is the share of the dead son, which is no

more than one-third of the deceased’s net estate.

Therefore, if a testator bequeaths more than one-third to those who are entitled to an obligatory
bequest, the additional amount is regarded as an optional bequest. On the one hand, the extra
will be allowed if the heirs consent to it. On the other hand, the extra is invalidated if the heirs
do not consent to it. If some heirs consent to it, and some do not, the amount is taken from the
shares of those who consent to it.*** This is also applied to the situation where a grandparent
bequeaths more than the dead son’s share, even if it does not reach one-third of the deceased’s
net estate.*”> This means that, according to Article 279 (c) of the JPSL 15, if the testator
bequeaths to the orphaned grandchildren more than the dead son’s share, even if it is within
the one-third limit, the excess becomes an optional bequest. An example of this would be a
grandfather who died leaving three sons and an orphaned agnate grandson. If it is assumed that
the dead son is alive, he would take one-quarter of the deceased’s net estate like his brothers.
Therefore, the obligatory bequest of the orphaned agnate grandson is the share of his dead
father (the testator’s son), which is one-quarter of the deceased’s net estate, not a third.**
However, if the testator bequeaths to the orphaned grandchildren less than the dead son’s share,

it will be fulfilled up to the share their father would have been entitled to.

4.5.2 The method of calculating the obligatory bequest under Jordanian law
Although Article 279 of the JPSL 15 does not indicate a specific method to resolve issues of
obligatory bequest, it clarifies the general rules and principles to be adopted in issues related

to obligatory bequests. This is clear in the procedures that should be followed to understand

493 Azqagh Briza Ezrin Sufia, Al-wassiyyah Al-wajjiba fi Qanon Alusrat Aljazairi wa Altashri’at Alarabia (LLM
thesis, Faculty of Law and Political Science, 2014) 42.

4% Sufia ABE The Obligatory Bequest in Algerian Family Law, a Comparative Study (LLM thesis, Abdel Rahman
Amira University, 2014) 42.

495 Article 279 (c) of the Jordanian Personal Status Law No 15 of 2019.

49 Al-Azaar RA Al-wassiyyah Al-wajjiba Dirasat Fighiva Mugarant (LLM thesis, Islamic University 2008) 67.
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the details of the legal shares of the heirs in general and those who are entitled to the obligatory

bequest in particular.

The procedures are as follows.*’” First, on the assumption that the son who predeceased
grandparent is still alive, he is given his share. Secondly, the amount of his share will be
prescribed and compared to the one-third limit of the deceased’s estate. If it is greater, the share
is limited to only one-third, and the remaining two-thirds of the deceased’s net estate is
redistributed among the heirs according to their share under the rules of inheritance because
the shares of the heirs are affected by extraction of the obligatory bequest. If the share of the
dead son is equal to or less than one-third of the deceased’s net estate, the amount remains
unchanged. Thirdly, the amount of the bequest is deducted from the net estate and, because the
share is equal or less than one-third of the deceased’s net estate, the remainder can be
distributed amongst the heirs without change as the shares of the heirs are not affected.
Fourthly, it is then assumed that the son who predeceased the grandparent did not exist at all,

and the issue is resolved on this basis.

To calculate the obligatory bequest, the amount that can be extracted from the estate should
adhere to the above-mentioned steps. These steps are significant as they make the issue fall
within the domain of the bequest and limit the bequest to one-third as a maximum. These steps
also affect the shares of inheritance of the other heirs, as they do not entitle the legatee to take

more than what is legally allowed.

Some of these steps take into consideration imposing the proportionality of the dead son’s
inheritance, whether more or less than the one-third, as well as deducting the amount of the
bequest from the net estate without transgressing the share of the heirs. These steps end with
addressing the essential question that considers the origins of the two issues, namely the issue
of the non-existence of the dead son who predeceased the deceased grandparent, and the issue
of where the amount of the obligatory bequest should be deducted from the one-third of the
deceased’s net estate. Consequently, this should be used as the basis to resolve the obligatory

bequest.**

497 Al-Azaar RA Al-wassiyyah Al-wajjiba Dirasat Fighiya Mugarant (LLM thesis, Islamic University 2008) 74;
Alqudah MAH Alwafi fi Sharh Qanon Alahuwal Alshakhsiyah Alurdni ragm (36) of 2010 (2017) 123.

498 Alahmadi S ‘Calculation of the inheritance issue that includes an obligatory will in the Jordanian Personal
Status Law No. 36/2010° (2021) Journal of Political Trends 148.
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4.6 Co-existence of bequests in Jordanian law

Co-existence of bequests means that more than one bequest exists, which means that the one-
third may not be sufficient, and the heirs may or may not consent to the excess. This means
there may by more than one obligatory bequest or optional bequest and their amount is more
than one-third of the deceased’s net estate. If there is a co-existence of bequests and the
deceased’s net estate cannot accommodate all the bequests, the execution of all the bequests is
not allowed. However, if one-third of the deceased’s net estate is sufficient for all the bequests,

or if the heirs consent to an excess, then all bequests will be executed.*”

When the obligatory bequest co-exists with other bequests, and one-third of the net estate is
not sufficient for all of them, then there are two possible situations:>* the co-existence of only
obligatory bequests, or the co-existence of both obligatory and optional bequests, as is seen

below.

4.6.1 The co-existence of obligatory bequests

The obligatory bequest in Jordan is imposed under Article 279 of the JPSL 15. The co-existence
of obligatory bequests occurs when there are a number of heirs who predeceased the
grandparent, making a total amount of shares that may or may not exceed one-third of the
deceased’s net estate. This means that there are two scenarios for the co-existence of obligatory
bequests.>®! The first is the co-existence of obligatory bequests totalling an amount that lies
within the limits of one-third of the deceased’s net estate.>*? In this scenario, although there are
multiple obligatory bequests co-existing, there is no conflict between them.’®* Thus, each

legatee is entitled to the share of their dead parent, as stated under Article 279 of the JPSL 15.

The second scenario is the co-existence of obligatory bequests totalling an amount that is
greater than one-third of the deceased’s net estate, and the heirs consent or do not consent to
the excess. There is a conflict in this scenario between the obligatory bequests. Articles 274
and 279 of the JPSL 15 provide two ways to resolve the conflict between obligatory
bequests.>* First, the obligatory bequests are executed by the consent of the heirs regarding

the excess. However, the excess is deemed an optional bequest. Secondly, the obligatory

499 Abii Zahrah M Sharh Qanin al-Wasiyyah (1950) 230.

500 Abdulsatar M Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 110.

301 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 74-5.
502 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 75.
303 Jordanian Personal Status Law No 15 of 2019.

304 Jordanian Personal Status Law No 15 of 2019.
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bequests are executed from the one-third of the deceased’s net estate. The one-third of the
deceased’s net estate is distributed to the legatees proportionally according to their fathers’
shares. In this case, the shares of the obligatory bequests will be equal, and thus the shares will
be reduced but remain equal. This is because the obligatory bequest is only due to the orphaned
agnate grandchildren. The sons always have equal shares under the rules of inheritance, as

indicated under Article 297 of the JPSL 15.°%

4.6.2 The co-existence of obligatory and optional bequests

If the obligatory bequest is combined with other optional bequests, there are two situations:
either all bequests taken together fall within one-third, or they exceed one-third, of the
deceased’s estate. In the case of the first situation, all bequests are executed according to their
full amounts. This is because they do not exceed one-third of the deceased’s net estate.’® In
the second situation, the obligatory bequest is executed from the one-third of the deceased’s
net estate and the remainder, if any, is given to the optional bequest. Article 279 of the JPSL

15 confirms that the obligatory bequest takes priority over optional bequests when executed.’’

For instance, if the obligatory bequest is equal to one-third, and the heirs do not consent to
exceeding the one-third, those entitled to the obligatory bequest get one-third, and those entitled
to the optional bequest get nothing. However, if those entitled to the obligatory bequest get less
than one-third because they get their full share, the remainder of the one-third is shared among
those entitled to the optional bequest in proportion to their shares under the testator’s conditions
in the optional bequests.>®® Nonetheless, if the heirs consent to the excess, the optional bequest

1s executed in full.

4.7 The nature of the obligatory bequest under Jordanian law

There is a debate regarding the nature of the obligatory bequest, whether it is a bequest or an
inheritance. The nature of the obligatory bequest will determine whether the provisions of
inheritance or the provisions of bequests will apply to it. This because the obligatory bequest

is usually equal to the share of the son under Jordanian law. Another reason for the debate is

595 Jordanian Personal Status Law No 15 of 2019.

506 Articles 274 and 279 of the Jordanian Personal Status Law No 15 of 2019.

507 Alqudah MAH Alwafi fi Sharh Qanon Alahuwal Alshakhsiyah Alurdni ragm (36) of 2010 (2017) 306.

598 Al-Azaar RA Al-wassiyyah Al-wajjiba Dirasat Fighiya Mugarant (LLM thesis, Islamic University 2008) 57.
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that the obligatory bequest has some similar features to inheritance in some of its provisions.
However, it also differs from inheritance in other features. This is also the case for the optional
bequest. To clarify the nature of the obligatory bequest, the similarities and differences between
bequests and inheritance need to be discussed. It is submitted that the nature of obligatory

bequest is a bequest not an inheritance as is seen bellow.

4.7.1 Similarities and differences between obligatory bequest and inheritance

The JPSL 15 addresses obligatory bequests and inheritance under different chapters. The
obligatory bequest was addressed under Chapter Eight, a chapter on bequests. Inheritance is
addressed in Chapter Nine, which is also titled as a chapter on inheritance.’” The law provides
an obligatory bequest for orphaned agnate grandchildren who do not inherit from the
deceased’s estate. In addition, the obligatory bequest is limited to within one-third of the
deceased’s net estate. By contrast, the inheritance is prescribed with specific shares for heirs,
such as one-quarter, and by agnation, and it can consume the whole estate of the deceased.
However, the rules for both the obligatory bequest and inheritance do not require the consent

of the testator nor of the beneficiaries in either situation.

Nonetheless, the obligatory bequest is due because grandchildren do not inherit as they are
sometimes not heirs. By contrast, the inheritance is for those relatives who are heirs. The
obligatory bequest is distributed within a specific category of relatives, being the orphaned

310 wwhereas the inheritance

agnate grandchildren who do not inherit from the deceased’s estate,
is distributed among many categories, such as parents and children. The amount of the
obligatory bequest is divided among the grandchildren according to the rule that the share of a
male equals the shares of two females.’!! In contrast, the amount of inheritance is divided in
different ways because there are prescribed shares, such as one-quarter for a husband. In
addition, for both inheritance and bequest distributions, the share of a male equals the shares

of two females.

The bequest is imposed as a compensation for the orphaned grandchildren being excluded from
inheriting from the deceased’s estate under the rules of inheritance. Thus, the bequest is not

due if the grandparent had already given the orphaned grandchildren, without compensation,

309 Jordanian Personal Status Law No 15 of 2019.

310 Abii Zahrah M, Sharh Qaniin al-Wasiyyah (1950) 239-240.

311 Sharhu Qanun Al-wasyah, Muhammad Abu Zahra, previous reference, pp. 239-240; Madkour MS Ahkaam Al-
usrati fi Al-Islam (1969) 5 239.
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an amount equal to what they were entitled to. In contrast, if an heir receives assets from his

father, for example, he still inherits from his father as if he has not received anything.

Each ascendant blocks only his own descendant from entitlement to an obligatory bequest
under the rules of obligatory bequests. For instance, the agnate grandson blocks his own
children, not his nephews. There are different situations under the rules of inheritance where,

for example, the heir blocks his children and his brothers’ children as well.

4.7.2 Similarities and differences between obligatory and optional bequests

As stated above, the JPSL 15 generally defines the optional bequest as a disposal of the estate
to be effective after death.’!? This definition, however, is applied to the optional bequest which
means that such bequest is formed by the testator during their lifetime to be executed after their
death from their estate. Article 269 of the JPSL 15 requires that the testator must be of a legal
capacity when forming the bequest. In contrast to the Egyptian position, the optional bequest
is still valid even if the testator became of unsound mind after forming the bequest.’!> In
addition, the bequest is invalid if it is made in sin or not determinable.’'* Further, the optional
bequest is not executed if the legatee killed the testator, if the legatee died before the testator,
or if the bequest is for heirs and the other heirs do not consent to it. The latter part means that
bequests for heirs are valid under JPSL 15.°!° Furthermore, Article 274 of the JPSL 15 requires
that an optional bequest of more than one-third of the testator’s estate is subject to the consent

of the heirs.>'®

Both the obligatory bequest and the optional bequest are addressed in the chapter on bequests
under JPSL 15. In addition, they are distributed before inheritance takes place and are extracted
from the net estate before inheritance is distributed. The amount of all bequests should not
exceed one-third of the deceased’s net estate even if the share of the dead son, in case of an

obligatory bequest, is more than one-third of the deceased’s net estate.’!” The amount which

312 Articles 254 and 266 of the Jordanian Personal Status Law No 15 of 2019; See Section 4.2 above for more
details.

313 Article 269 of the Jordanian Personal Status Law No 15 of 2019; See Chapter 3 Section 3.8.3 for more details.
314 Articles 275, 277 and 278 of the Jordanian Personal Status Law No 15 of 2019.

15 Article 274 of the Jordanian Personal Status Law No 15 of 2019. This provision contradicts the Islamic
Shari ‘ah because the bequest for heirs is invalid under Islamic Shari ‘ah regardless of the consent of the heirs. See
Chapter 2 for more details.

316 Jordanian Personal Status Law No 15 of 2019.

317 Madkour MS Ahkaam Al-usrati fi Al-Islam (1969) 5 238; Alahmadi S ‘Calculation of the inheritance issue that
includes an obligatory will In the Jordanian Personal Status Law No. 36/2010° (2021) Journal of Political Trends
148.
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exceeds one-third always becomes an optional bequest and is subject to the consent of the heirs.
However, the obligatory bequest is prioritised over optional bequests under the JPSL 15, as

stated above.

Unlike the optional bequest, the obligatory bequest does not depend on the will of the testator.
It is enforced by the rules under JPSL 15, whether the deceased grandparent makes a bequest
or not. In addition, the obligatory bequest is for the orphaned agnate grandchildren only, while
the optional bequest is for all relatives who do not inherit, or non-relatives, according to the
conditions of the will of the testator. This can also include the orphaned grandchildren.’'8
Further, the obligatory bequest is divided among the orphaned agnate grandchildren according
to the rule that a male gets double the share of a female. In contrast, the optional bequest may
be divided as the testator wishes to. Further, the obligatory bequest does not depend on whether
the grandchildren accept or not. By contrast, acceptance of the optional bequest is required

under the JPSL 15.°1°

Arguably, as under the EAW 71, discussed in the previous chapter, the most suitable opinion
is that the obligatory bequest under the JPSL 15 is a bequest and not an inheritance. Even
though it is similar in some of its provisions, this is not an indication that it is related to
inheritance. This is because there are differences between them as stated above. In addition, if
the obligatory bequest is viewed as an inheritance, it would have had to be distributed among
all the heirs of the son, not only to his children as is the case here. The similarities between
them do not change any of the nature of the obligatory bequest. Furthermore, they are addressed
in different chapters under the JPSL 15.

4.8 Conclusion

This chapter discussed the obligatory bequest under the JPSL 15. The chapter showed that the
JPSL 15 imposes an obligatory bequest for orphaned grandchildren. The chapter also
demonstrated that the obligatory bequest under the JPSL 15 is only due to orphaned agnate
grandchildren. This is in contrast to the EAW 71, as demonstrated in the previous chapter. The
chapter argued that this position under the JPSL 15 needs to be modified to avoid
discrimination between orphaned grandchildren. However, the chapter showed that the JPSL

15 provides a developed position regarding orphaned grandchildren who inherit when nothing

18 Nujim Almasry ZIM Albahr Alraiyq SharhKanz Aldaqgiq (970H) 5 505.
319 Article 257 of the Jordanian Personal Status Law No 15 of 2019.
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remains for them from the deceased’s estate. The law makes it clear in this case and imposes

an obligatory bequest for them.

The chapter also showed that the obligatory bequest is distributed prior to the inheritance
according to the order for distributing the deceased’s estate. In addition, the obligatory bequest
is prioritised over the optional bequest. Further, the obligatory bequest under the JPSL 15 is
for non-inheriting orphaned grandchildren. Such an obligatory bequest must lie within the limit
of one-third of the deceased’s net estate. Furthermore, the excess is always an optional bequest
which is subject to the consent of the heirs. Moreover, the obligatory bequest is a bequest, not
an inheritance, and it is distributed only to orphaned agnate grandchildren. The next chapter

deals with the obligatory bequest under Malaysian law.
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Chapter Five
Obligatory Bequests in Malaysian Law

5.1 Introduction

The previous chapter dealt with the obligatory bequest in Jordanian law. It stated the law of
obligatory bequests under Jordanian law and the legal basis for such bequests. In addition, the
chapter dealt with the relationship of bequests in Jordanian law to the Islamic Shari ‘ah. This
chapter deals with the rules of obligatory bequests in Malaysian law under Section 27 of the
Muslim Wills Act of 1999 in Selangor (MWAS 1999). The chapter starts by defining the
bequest under MWAS 1999. In addition, the chapter discusses the Malaysian jurisprudential
and legal basis for the obligation of the obligatory bequest to orphaned grandchildren.

The chapter moves to deal with the conditions of the obligatory bequest under MWAS 1999.
It deals with such conditions in terms of the orphaned grandchildren entitled to an obligatory
bequest, and in terms of the child who predeceased the testator. Thereafter, the chapter
addresses the amount of the obligatory bequest and the method of its calculation, and also how
the provisions of obligatory bequests are applied in the Mahkamah Syariah (Islamic courts) in
Selangor and whether the application is consistent with Islamic Shari‘ah. This chapter also
addresses the co-existence of the obligatory bequest and other bequests, as well as addressing

the nature of obligatory bequest. This is followed by the conclusion of the chapter.

5.2 Definition of obligatory bequests in Malaysian law

The MWAS 1999 does not follow the four schools’ definitions of obligatory bequests.>?* This
means the obligatory bequest under the MWAS 1999 does not have a relationship to the
deceased’s outstanding financial debts.’?! However, it follows a similar approach to other
contemporary legal systems’ definition of the obligatory bequest, such as the Egyptian and
Jordanian laws as discussed in Chapters Three and Four respectively.’?? Section 27 of the

MWAS 1999 states that:

520 See Chapter 1 Section 1.1 for mor details.

321 See Chapter 2 Section 2.4.3.1 for more details.

522 See Chapters 3 and 4 Sections 3.3 and 4.2 for more details; Abas A, Lizza N & Said M et al ‘A Comparative
Study on Legislative Provisions for Obligatory Bequest in Egypt and Malaysia’ (2023) 13 International Journal
of Academic Research in Business and Social Sciences 1961-8.
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‘If a grandfather or grandmother died without leaving a will to the grandchildren of either
sons or daughters who had died before or at the same time as the grandfather or
grandmother, then the grandchildren have the right to receive wasiat wajibah. The
amount of wasiat wajibah for the rightful grandchild shall be according to the faraid
allotted amount that his father or mother would have received if they were still alive and
shall not exceed one-third of the inheritance left by the deceased grandfather or

grandmother.”>%

This means that the obligatory bequest under the MWAS is a disposal through a bequest to
orphaned grandchildren, which must be made by anyone during his/her life to be effective after
his/her death. In addition, if the deceased fails to make a bequest during his /her life, the
obligatory bequest is extracted by order of law from the deceased’s estate. The amount of this
bequest is determined in relation to the share of the dead child (as if they had survived the

testator, the deceased) and is limited to one-third of the deceased’s net estate.>*

Based on this definition, obligatory bequest is due only to the rightful orphaned grandchildren
in relation to the dead child’s share of the grandparent’s estate under the rules of meerath.”® It
should be noted that this definition clearly distinguishes between rightful and non-rightful
orphaned grandchildren. This means if grandchildren are not rightful, they are not entitled to
an obligatory bequest. The obligatory bequest is due from the deceased grandparent’s estate to
the rightful orphaned grandchildren. This provision has some innovations when compared to
the Egyptian and Jordanian laws, which do not make such a distinction.’?® Further, the
obligatory bequest under the MWAS is a right for a certain class of relatives who are blocked

from inheritance due to the presence of a closer relative. In contrast, optional bequests are not

limited to a specific class.”?’

The definition of the obligatory bequest holds the same meaning as that stated by the Selangor
Fatwa Committee (SFC) in the meeting held on 24 December 2010. It stated that ‘the male and

female (grandchildren) of a son or a daughter, and those under, are entitled to an obligatory

523 Muslim Wills Act of 1999 in Selangor.

324 Abas A, Lizza N & Said M et al ‘A Comparative Study on Legislative Provisions for Obligatory Bequest in
Egypt and Malaysia’ (2023) 13 International Journal of Academic Research in Business and Social Sciences
1964.

525 The biological and legally recognised grandchildren under Islamic law.

526 See Chapters 3 and 4 sections 3.3 and 4.2 for more details.

527 Alma’amun S, Kamarudin MK & Wan Mohd Nasir WN et al ‘Legislative Provisions for Wasiyyah Wajibah
in Malaysia and Indonesia: To What Extent Do They Differ in Practice?’ (2022) 14 ISRA International Journal
of Islamic Finance 158-160.
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bequest.” Notably, the SFC makes sure to mention the terms ‘male, female, son and daughter’
to avoid any ambiguity regarding the agnate or cognate grandchildren who are entitled to the
obligatory bequest. In addition, the phrase ‘those under’ indicates that there is no difference
between cognate and agnate grandchildren. This means even the descendants of the
granddaughter are entitled to an obligatory bequest in case of the granddaughter has died as
well. Nonetheless, the fourteen fatwa of 2008 specified it to be only for the first degree of the

cognate grandchildren, as is seen below.

5.3 Malaysian legal and jurisprudential basis for the obligation of the obligatory bequest
to orphaned grandchildren

The general rule in Islamic Shari ‘ah is that the bequest is permissible to help relatives.*® It is
given as a charity to poor people who need financial aid.*?° This means that the bequest is not
obligatory unless there is a reason for it to be so. An example of this would be if there is a debt,

according to the four schools,>*

or when there are orphaned grandchildren, as under the
contemporary laws.>>! The bequest in Islam used to be permissible to those who are not
relatives or to relatives who do not inherit. More recently, it has become obligatory for some

of the relatives.>*?

Islamic Shari ‘ah, according to the opinion of some Muslim scholars like Taoos, Qotadah and

3

Eiyas,>*® makes the bequest an obligation to a class of relatives who are blocked from

inheritance due to the existence of relatives who are more closely related. This obligation does
not exceed one-third of the deceased’s net estate, with some conditions that must be met.>**
The obligatory bequest is enacted by Allah, and it does not need to be imposed by anyone.>*

A grandfather or grandmother should voluntarily make the bequest, otherwise it will be

28 Zaidan A Al-Mufassal fi ‘Ahkam al-Mar’ah wa Bayt al-Muslim fi al-Shari’at al-Islamiyyah (1997) 875. See
Chapter 2 Section 2.4.3 for more details.

529 Abas A, Lizza N & Said M et al ‘A Comparative Study on Legislative Provisions for Obligatory Bequest in
Egypt and Malaysia’ (2023) 13 International Journal of Academic Research in Business and Social Sciences
1964.

330 See Chapter 2 Section 2.4.3.1 for more details.

31 Alsartawi F A Alwajeez fi allwasya wa almourith (2010) 38. See Chapter 2 Section 2.4.3.1 for more details.
332 Abas A, Lizza N & Said M et al ‘A Comparative Study on Legislative Provisions for Obligatory Bequest in
Egypt and Malaysia’ (2023) 13 International Journal of Academic Research in Business and Social Sciences
1964.

333 Alzohilee M Alfra’ad wa Almouwarith wa Alwasayaa (2001) 585.

534 Abas A, Lizza N & Said M et al ‘A Comparative Study on Legislative Provisions for Obligatory Bequest in
Egypt and Malaysia’ (2023) 13 International Journal of Academic Research in Business and Social Sciences
1965.

335 See Chapter 2 Section 2.4 for more details.
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enforced by the ruler.>*® In addition, if a person executes the obligatory bequest in a way which
is inconsistent with Islamic Shari ‘ah, it should be modified accordingly.”*’ Generally, all
bequests are optional, and the testator establishes them as a donation contract. Such contracts
are permissible but not compulsory, and it does not become binding unless it is accepted by the

beneficiary after the death of the testator.>®

In contrast, as stated in Chapter Three, the EAW 71 of 1946 imposed a new obligatory bequest
which is not related to a specific Islamic school of law.>° Some Islamic countries follow
Egyptian law, such as the Syrian Family Law of 1953,°* the Moroccan Legislative of 1958°*!
and also the MWAS 1999.°#? The jurisprudential basis for the obligatory bequest in the MWAS
1999 then depends on Ibn Hazm opinion who supports it according to the Quranic verse (2)
180.5% In addition, it depends on some hadiths upon the Prophet (PBUH).>** Therefore,
scholars tried to solve the issue of disinherited orphaned grandchildren from the perspective of
the Holy Qur’an and the opinions of previous Muslim scholars. They provided what is referred
to nowadays as obligatory bequests under which orphaned grandchildren are not deprived of

the grandfather’s or grandmother’s estate.’®

Therefore, the provisions of the MWAS 1999, were amended in 2016 to offer new conditions

of obligatory bequests under section 27.3* The rule of these provisions is that if a person dies

536 Abas A, Lizza N & Said M et al ‘A Comparative Study on Legislative Provisions for Obligatory Bequest in
Egypt and Malaysia’ (2023) 13 International Journal of Academic Research in Business and Social Sciences
1965.

337 Aldaoud AMA alhokoq almoutaliga betarika byn alfigh wa alqganon: altagheez wa aldyoon wa alwasayaa wa
almouwarith watakssematha 162; Ibn Qudamah A/ Mughni 3 93.

338 See Chapter 2 Section 2.4 for more details.

339 Alsoultan S Almirath wa Alwasyaa Byn Alshariah wa Alganon (2006) 220.

340 Syrian Personal Status Law No. 59 of 1953.

341 Moroccan Family Code of 1958.

542 Aljabory AM Ahkam Almouwarith wa Alwasayaa wa Alwagqf fi Alshria Alislamiah (2011) 192,

543 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (2) 180;
Alma’amun S, Kamarudin MK & Wan Mohd Nasir WN et al ‘Legislative Provisions for Wasiyyah Wajibah in
Malaysia and Indonesia: To What Extent Do They Differ in Practice?’ (2022) 14 ISRA International Journal of
Islamic Financel59.

344 Al-Bukhart MI Sahih al-Bukhari (1952); Bin Ash’ath IHADS Sunan Abu Dawud (2870); see Al-Khattab N
English Translation of Sunan Abu Dawud (2008) Volume 3 (2870); Asni MFAHM & Sulong J ‘Fatwa on Wajibah
Will and Uniformity of Provision in the Malaysian States Fatwa: Fatwa Berhubung Wasiat Wajibah Dan
Keseragaman Peruntukannya Dalam Fatwa Negeri-Negeri Di Malaysia’ (2016) 5 Al-Qanatir: International
Journal of Islamic Studies 4. See chapter 2 Section 2.4.3.1 for more details.

35 Alma’ Amun S Islamic Estate Planning: Analysing the Malaysian Perceptions on Wasiyyah (Will) and Bequest
Practices (LLD thesis, Durham University, 2010) 209-13; Alma’amun S, Kamarudin MK & Wan Mohd Nasir
WN et al ‘Legislative Provisions for Wasiyyah Wajibah in Malaysia and Indonesia: To What Extent Do They
Differ in Practice?’ (2022) 14 ISRA International Journal of Islamic Financel60-2.

546 Muslim Wills Act no 4 of 1999 in Selangor.
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leaving behind orphaned grandchildren,**’ these orphaned grandchildren are entitled to an
obligatory bequest not exceeding one-third of his/her estate, unless the testator or testatrix gave
to them in their lifetime, without any compensation, an amount equal to the amount the dead
child would have inherited, had they survived the testator.>*3 The law stipulates that the bequest
is obligatory for the orphaned grandchildren.

The amount of the bequest is determined to equal the share the dead son or daughter would
have inherited, had they survived the testator. Thus, justice is achieved through the balance
created when the estate is distributed among family members.>*’ The provisions of obligatory
bequests under MWAS 1999° have been applied in the Syariah High Court of Selangor
(SHCS).3! The MWAS 1999 is applicable to Muslims only.>*? That is, it is enacted for those
who follow the religion of Islam. There are six states in Malaysia which apply the obligatory
bequest provisions for Muslims.>>* The wisdom and intention of the law of obligatory bequests
is to create a balance in terms of the distribution of the estate, and thus to maintain strong family

ties.>>*

47 The provisions are as follows: (1) ‘If a grandfather or grandmother died without leaving a will to the
grandchildren of either sons or daughters who had died before or at the same time as the grandfather or
grandmother, then the grandchildren have the right to receive wasiat wajibah. (2) The execution of wasiat wajibah
mentioned in Subsection (1) shall fulfill the following requirements: (a) The grandchild is not an heir to the
inheritance of the deceased grandfather or grandmother; (b) The father or mother of the grandchild was a Muslim
at the time of death; (c) The grandchild is not involved in the murder of the grandfather or grandmother; and (d)
The grandchild has not received any assets from the deceased grandfather or grandmother either through hibah or
wasiat or other gifts as much as the amount of wasiat wajibah that the grandchild deserves to receive. (3) The
distribution of wasiat wajibah under Subsection (1) may be implemented after settling all matters regarding the
Jjanazah management, wasiat ikhtiyariyyah and the deceased’s debt (if any). (4) Notwithstanding Subsection (1),
if the deceased grandfather or grandmother left a wasiat, hibah or other gifts to the grandchild, the grandchild still
has the right to receive wasiat wajibah if he/she fulfils the requirements under (2)(a), (b) and (c).” Subsection 27
(1) of the Muslim Wills Act no 4 of 1999 in Selangor (Amendment 2016); Jusoh MS, Sulong Z & Othman A et
al “Wasiyyah Wajibah Law in Malaysia—Concept, Application and Practices’ in Sidek NZM, Said R & Hasan
Islamic Development Management: Recent Advancements and Issues (2019) 270-5.

548 Jawhar Manual pengurusan wasiat islam (2010) 19.

5% Aljabory AM Ahkam Almouwarith wa Alwasayaa wa Alwagqf fi Alshria Alislamiah (2011) 192,

530 See Section 5.2 above for more details.

531 Jusoh MS, Sulong Z & Othman A et al ‘Wasiyyah Wajibah Law in Malaysia—Concept, Application and
Practices’ in Sidek NZM, Said R & Hasan Islamic Development Management: Recent Advancements and Issues
(2019) 270-4; Alma’Amun S Islamic Estate Planning: Analysing the Malaysian Perceptions on Wasiyyah (Will)
and Bequest Practices (LLD thesis, Durham University, 2010) 317.

352 Safira ME, Musaddad AA & Supriadi B et al ‘The Application of Compulsory Bequest to Non-Muslim Heirs:
A Comparative Study of Islamic Law and Jurisprudence in Indonesia’ (2025) 7 International Journal of Health,
Economics, and Social Sciences (IJHESS) 199; Rahman AHA & Hassan R ‘Islamic estate planning in Malaysia:
The Dilemma (the Dilemma Perancangan Harta Islam di Malaysia: Satu Dilema)’ (2020) 17 Journal of Islam in
Asia 251-2.

533 Alma’amun S, Kamarudin MK & Wan Mohd Nasir WN et al ‘Legislative Provisions for Wasiyyah Wajibah
in Malaysia and Indonesia: To What Extent Do They Differ in Practice?’ (2022) 14 ISRA International Journal
of Islamic Financel 67.

354 See Chapter 2 Section 2.4.3.1.2 for more details.
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In addition, the Department of Islamic Development in Malaysia (JAKIM) dealt with the matter
of the execution of the provisions of obligatory bequests to solve the problem of depriving
orphaned grandchildren of inheritance due to the existence of a closer relative to the deceased
person.”> Due to the number of complaints that orphaned grandchildren do not receive their
share of inheritance, the law imposed the obligatory bequest, which could be made either
optionally or enforced by law.’>® Hence, the JAKIM discussed a Working Paper about the
execution of a judgment on obligatory bequests, which was presented to the chief of the JAKIM
in October 2008.%7

The Malaysian National Fatwa Council (MNFC), a body of the JAKIM, discussed Note No.
83 of 2008 about the execution of the obligatory bequest in Malaysia.’>® The MNFC agreed
that the execution of obligatory bequests is permissible in the case where the child predeceased
the testator or testatrix. The orphaned grandchildren are entitled to the obligatory bequest of an
amount which is equal to the dead child’s share, had they survived the testator or testatrix.>>
However, this amount should not exceed one-third of the net estate. If the testator or testatrix
made a bequest amounting to less than what the dead child would have received, had they
remained alive, the bequest should be complemented to bring it up to one-third. Nonetheless,

if a bequest exceeds one-third, the additional amount is regarded as an optional bequest.>®

There are many fatwas regarding the execution of obligatory bequests, such as the fourteenth
fatwa on dealing with cases, which were issued by the MNFC.>®! Some examples are listed

below:

355 Jusoh MS, Sulong Z & Othman A et al ‘Wasiyyah Wajibah Law in Malaysia—Concept, Application and
Practices’ in Sidek NZM, Said R & Hasan Islamic Development Management: Recent Advancements and Issues
(2019) 270-5.

336 Alma’Amun S Islamic Estate Planning: Analysing the Malaysian Perceptions on Wasiyyah (Will) and Bequest
Practices (LLD thesis, Durham University, 2010) 200-9.

357 Bahagian Pengurusan Fatwa JAKIM, Kertas Kerja JKF Bill. 4/2008, JAKIM (5)/ (6.00)/539 J1d.18, Hukum
Pelalsanaan Wasiat Wajibah di Malaysia; JAKIM (5)/ (6.00)/539 Jid.18 (JKF Bil.4/83/2008).

358 Alma’ Amun S Islamic Estate Planning: Analysing the Malaysian Perceptions on Wasiyyah (Will) and Bequest
Practices (LLD thesis, Durham University, 2010) 209-13; Alma’amun S, Kamarudin MK & Wan Mohd Nasir
WN et al ‘Legislative Provisions for Wasiyyah Wajibah in Malaysia and Indonesia: To What Extent Do They
Differ in Practice?’ (2022) 14 ISRA International Journal of Islamic Financel61-2.

39 Alrahal AAH alwadih fie almirath (2003) 197.

560 Chuan CS, Seong LC & Kai SB ‘Bequest perceptions among Malaysia’s urban older adults’ (2014)
8 Australian Journal of Basic and Applied Sciences 25.

561 Alma’amun S, Kamarudin MK & Wan Mohd Nasir WN et al ‘Legislative Provisions for Wasiyyah Wajibah
in Malaysia and Indonesia: To What Extent Do They Differ in Practice?’ (2022) 14 ISRA International Journal
of Islamic Financel61-2.
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a) The obligatory bequest is due to orphaned grandchildren whose parent predeceased the
testator or testatrix. It is for the agnate grandchildren and their descendants but only for
the first degree of the cognate grandchildren.

b) The obligatory bequest is due to orphaned grandchildren of a child who died together
with the testator or testatrix, such as in an accident.

c) The obligatory bequest is due to orphaned grandchildren who do not inherit.

d) The dead son or daughter who predeceased the testator or testatrix should be entitled to
inheritance had they survived the testator or testatrix.

e) If the testator or testatrix gave in their lifetime to their orphaned grandchildren an
amount which is equal to that which these orphaned grandchildren are entitled to, there
will be no obligatory bequest.

f) The obligatory bequest is an amount which is equal to the dead son’s or daughter’s
share of the grandparent’s estate, had they survived the testator or testatrix.

g) The amount of the obligatory bequest should not exceed one-third of the net estate, after
the preparation of the funeral and the payment of debts.

h) The obligatory bequest is made to orphaned grandchildren, with shares divided

according to the rule that a male receives double the share of a female.’®

The aim of these was to avoid contradictions and to achieve justice.’®> Some of the problems
that arose are that the provisions of the law did not accurately align with the fatwas issued by
the MNFC. In addition, the provisions under Section 27 of the MWAS 1999, before the 2016
amendments, provided that the obligatory bequest is for orphaned agnate grandchildren only.>%*
This rule was inconsistent with the fourteenth farwa No. 83 22-24 October 2008, issued in
Kelantan by MNFC and the fatwa of SFC on 24 December 2010. Among the conditions in the
fatwa relate to the age of the orphaned grandchildren and specify that the obligatory bequest is

for the orphaned agnate and cognate grandchildren. To be precise, it is for orphaned agnate

562 Jusoh MS, Sulong Z & Othman A et al ‘Wasiyyah Wajibah Law in Malaysia—Concept, Application and
Practices’ in Sidek NZM, Said R & Hasan Islamic Development Management: Recent Advancements and Issues
(2019) 270; Rahman AHA & Hassan R ‘Islamic estate planning in Malaysia: The Dilemma (the Dilemma
Perancangan Harta Islam di Malaysia: Satu Dilema)’ (2020) 17 Journal of Islam in Asia 255; Nasrul MAD, Manaf
ZIA & Syafril S et al ‘An Overview of the Inheritance Legal System in Malaysia and Indonesia: Issues Faced by
Both Countries’ (2021) 6 Journal of Shariah Law Research 181-200.

363 Rahman AHA & Hassan R ‘Islamic estate planning in Malaysia: The Dilemma (the Dilemma Perancangan
Harta Islam di Malaysia: Satu Dilema)’ (2020) 17 Journal of Islam in Asia 254; Alma’amun S, Kamarudin MK
& Wan Mohd Nasir WN et al ‘Legislative Provisions for Wasiyyah Wajibah in Malaysia and Indonesia: To What
Extent Do They Differ in Practice?’ (2022) 14 ISRA International Journal of Islamic Financel61.

364 Saharuddin HS Keduduam wasiat wajibah dalam islam dan pelaksanaannya dalam enakmen wasiat orang
islam (1999) halaman 36.

120

https://uwcscholar.uwc.ac.za/home



grandchildren and their descendants, but only for the first degree of orphaned cognate
grandchildren, according to fatwa No 83 22-24 of October 2008. This means that there was an
issue regarding how a judge should decide with respect to obligatory bequests when there is a

contradiction between the provisions of law and the fatwas.

In Akmar Binti Aminuddin v Amanah Raya Bhd in Mahkamah Tinggi Syariah Selangor
(SHCS), the judge clearly stated that there is an inconsistency between the MNFC fatwas and
the provision of the law.’® The obligatory bequest is compulsory by judicial law, but not by
religious law. This means that if a contradiction happens between a general fatwa regarding
the obligation of the obligatory bequest and a provision of the law priority is given to the
provision of the law.*¢ However, if there is an inconsistency between the fatwa regarding those
who are entitled to the obligatory bequest and a provision of law, the decision of the MNFC
takes priority as it encompasses the foundations of justice and the public interest. This is an
acceptable practice according to Islamic Shari ‘ah. Therefore, the obligatory bequest is a right
for orphaned agnate grandchildren and their descendants as was provided in the amendments.
The descendants of the orphaned agnate grandchildren are also entitled to the obligatory
bequest even if they are related to the testator through a female.’®’ These issues have been

resolved in the 2016 amendments of the MWAS 1999.

5.4 Conditions of the obligatory bequest in Malaysian law

Subsection 27(2) of the MWAS 1999, as amended in 2016, provides the conditions that should
be met by those who are entitled to the obligatory bequest. These conditions can be divided
into two categories, namely, conditions which apply to orphaned grandchildren, and conditions

which apply to the dead child.’®® These conditions are discussed below.

365 Akmar Binti Aminuddin v Amanah Raya Bhd (2012) SHCS 10400-099-0350.

366 Rahman AHA & Hassan R ‘Islamic estate planning in Malaysia: The Dilemma (the Dilemma Perancangan
Harta Islam di Malaysia: Satu Dilema)’ (2020) 17 Journal of Islam in Asia 251-3.

367 Jusoh MS, Sulong Z & Othman A et al ‘Wasiyyah Wajibah Law in Malaysia—Concept, Application and
Practices’ in Sidek NZM, Said R & Hasan Islamic Development Management: Recent Advancements and Issues
(2019) 270-4.

%8 Al-Azaar RA Al-wassiyyah Al-wajjiba Dirasat Fighiya Mugarnat (LLM thesis, Islamic University 2008) 53;
Aldaoud AMA alhokoq almoutaliqa betarika byn alfigh wa alganon: altagheez wa aldyoon wa alwasayaa wa
almouwarith watakssematha (2006).
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5.4.1 Conditions for grandchildren entitled to the obligatory bequest

There are some conditions for orphaned grandchildren to be eligible for the obligatory bequest.
First, the orphaned grandchildren must not be heirs. This means that if the grandchildren
inherited even a small share of the deceased’s estate, they are not entitled to an obligatory
bequest because it was obligatory in compensation for lost inheritance.’® This is because the
compensation and what is compensated for do not co-exist. If an orphaned grandchild inherits,
he/she will not be entitled to a bequest because he/she is an heir in this case. Hence, such a

bequest is against the rules of inheritance.

An issue which arises here regards orphaned grandchildren who inherit by agnation but there
is nothing left of the deceased’s estate for them. Do such orphaned grandchildren qualify for
an obligatory bequest? According to Subsection 27 (2) of the MWAS 1999, orphaned
grandchildren qualify for an obligatory bequest, if they are not heirs. The issue here is that the
orphaned grandchildren are heirs, but nothing remains for them from the estate. This means,
under the abovementioned condition, that orphaned grandchildren are not entitled to an

obligatory bequest as long as they are named as heirs.>”°

Secondly, the deceased grandparent during their lifetime should not have given to the orphaned
grandchildren, without compensation, an amount equivalent to the amount of the obligatory
bequest. Section 27(2) of the MWAS 1999 provides an example of this, such as a gift or a
bequest. It means that orphaned grandchildren must not be given, without compensation,

through any means, the amount that they would have received.’”!

If the deceased grandfather gives the orphaned grandchildren less than their father’s share, it
must be completed by an obligatory bequest, provided that it is within one-third of the
deceased’s net estate.’’> Moreover, if the deceased grandparent bequeaths only to some of the
grandchildren who are entitled to the bequest, those who are not bequeathed are entitled to an

obligatory bequest equal to the amount of the dead child’s share from the deceased’s estate.

39 Alma’amun S, Kamarudin MK & Wan Mohd Nasir WN et al ‘Legislative Provisions for Wasiyyah Wajibah
in Malaysia and Indonesia: To What Extent Do They Differ in Practice?’ (2022) 14 ISRA International Journal
of Islamic Finance 168-170.

370 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 40.

571 Alma’amun S, Kamarudin MK & Wan Mohd Nasir WN et al ‘Legislative Provisions for Wasiyyah Wajibah
in Malaysia and Indonesia: To What Extent Do They Differ in Practice?’ (2022) 14 ISRA International Journal
of Islamic Finance 164.

572 Subsection 27A (1) of the Muslim Wills Act no 4 of 1999 in Selangor (amendment of 2016).
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Thirdly, the orphaned grandchildren must be alive at the time of death of the grandparent.’”
Being ‘alive’ in this context may also apply to the unborn child that is subsequently born. This
means that if the orphaned grandchildren predeceased the grandparent, they are not entitled to
an obligatory bequest. However, the obligatory bequest is due to their descendant, if any. Thus,
in the case of a child who predeceased the testator, the obligatory bequest is due to their
descendants of whatsoever degree. Every beneficiary who is entitled to an obligatory bequest
will block their children from the obligatory bequest. However, if the beneficiary is from
another child (A), such a beneficiary is not impeded by the other child (B).

Fourthly, the orphaned grandchildren must be the rightful grandchildren. This means if
orphaned grandchildren are not rightful, they are not entitled to an obligatory bequest.’’* This

condition requires that orphaned grandchildren must be the legal descendants of a dead child.

Fifthly, orphaned grandchildren should not be involved in the murder of either their parent or
the grandparent.’’”> This means that if the orphaned grandchildren killed the dead child or

6

grandparent, then they do not qualify for anything from the inheritance®’® or the bequest,

whether obligatory or optional.

Sixthly, there must not be a difference in religion between the ascendant and descendant. This
means that the difference in religion would prevent the obligatory bequest. This condition is
considered at the death of either the child or the grandparent.>’” Therefore, the child must be
Muslim at their death. In addition, the orphaned grandchildren must be Muslims at the death
of the grandparent. The SFC, in the meeting held on 24 December 2010, stated that following

a different religion is considered a barrier to the obligatory bequest.>’®

573 Mohammed AAA Al-wassiyyah Al-wajjiba in Egyptian Law (2020) 43.

574 Subsection 27(2) of the Muslim Wills Act no 4 of 1999 in Selangor (amendment of 2016).

575 Subsection 27A(1) of the Muslim Wills Act no 4 of 1999 in Selangor (amendment of 2016); Alma’amun S,
Kamarudin MK & Wan Mohd Nasir WN et al ‘Legislative Provisions for Wasiyyah Wajibah in Malaysia and
Indonesia: To What Extent Do They Differ in Practice?’ (2022) 14 ISRA International Journal of Islamic Finance
164.

576 Al-Sarksi SABMAS Al-Mabsout (483H) 30 47; Tamer AMIMM Mawahib Al-Jalilee fi Sharhi Mukhtasaar
Khaleel (1417) 363; Azouz AM (ed) Umdat al-Figh (1425) 83.

577 Rashid RAB, Mokhtar WKAW & Amiruddin AARE et al ‘Bequest as an Instrument in Wealth Planning in
Islamic Law’ (2019) 9 International Journal of Academic Research in Business and Social Sciences 554.

578 Bu Khabza At-taju Wa Al-ikleel li Mukhtasar Al-Khaleel (1996) 23; Aldasoqi SMAA Hashiyat Aldasoqi Ala
Alsharh Al- Kabir (1230H) 426.
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5.4.2 The conditions for the child who predeceased the testator

Section 27 (2) of the MWAS 1999 provides several conditions to be met regarding the child
who predeceased the grandparent. First, the child should predecease the grandparent. This is
because the intention of the obligatory bequest is to compensate the orphaned grandchildren
for what they missed out of the inheritance from the grandparent’s estate. The death of the child
during the lifetime of the grandparent may be a ‘real death’ or a ‘death by a court of law or

presumed death’, as stated in Chapter Three.>”

The MWAS 1999 requires that the death of the child must be before or at the same time as the
grandparent. This means that if the child died after the grandparent died, there is no obligatory
bequest, but there is inheritance. The SFC in the meeting held on 24 December 2010 provided
for this condition as well, and so long as the deaths occur at the same time, whether they occur

in the same or separate incidents involving the child and the grandparent.’3°

Secondly, the child is presumed to be an heir had they survived the grandparent (the deceased
person). This condition is deduced from the provisions of Section 27(1) of the MWAS 1999,
which requires that the obligatory bequest must be equal to the share of the dead child as if he

was alive at the time of death of the grandparent.

Thirdly, the child must be Muslim and there must be no difference in religion between the
ascendant and descendant. This condition is considered at the death of the child, as well as the
death of the grandparent. Therefore, the child must be Muslim at their death. In addition, the
grandparent must be Muslim at their death, as a difference in religion is considered a barrier to

the obligatory bequest.’®!

379 See Chapter 3 Section 3.5.2 for more details.

380 Section 27 (2) Muslim Wills Act of 1999 in Selangor.

581 Rashid RAB, Mokhtar WKAW & Amiruddin AARE et al ‘Bequest as an Instrument in Wealth Planning in
Islamic Law’ (2019) 9 International Journal of Academic Research in Business and Social Sciences 554.
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5.4.3 Restrictions of obligatory bequests in Malaysian law

There are some restrictions on the obligatory bequest under MWAS 1999. It provides the
following. First, the obligatory bequest may be executed after paying the optional bequests and
other debts. Secondly, the maximum amount of obligatory bequest is one-third of the
deceased’s net estate. If there is an amount exceeding one-third of the deceased’s net estate, it
is added as an optional bequest. Thirdly, the obligatory bequest is conducted before the
distribution of the shares of inheritance. Fourthly, the obligatory bequest must equal the share
of the dead child who predeceased the grandparent, as long as it is within the limit of one-third
of the deceased’s net estate.>® It is thus not reasonable to give orphaned grandchildren more

than the dead child’s share, as is discussed below.

5.5 The amount and methods of calculating the obligatory bequest in Malaysian law

5.5.1 The amount of the obligatory bequest

The MWAS 1999 provides detailed provisions regarding the amount which must be extracted
from the deceased’s estate as an obligatory bequest. The amount depends on the share of the
dead son or daughter and whether it exceeds one-third of the deceased’s net estate.’®* However,
the amount cannot exceed one-third of the deceased’s net estate under any circumstances unless
the heirs consent to the excess. The amount, thus, can be determined by considering the
following. First, the general rule is that the amount of the obligatory bequest to the orphaned
grandchildren should be related to the share the dead child would have received under the rules
of inheritance if they were still alive and should not exceed one-third of the deceased’s net

estate.”®*

Secondly, if the share of the child is less than one-third of the deceased’s net estate, the amount
of the obligatory bequest is determined to be equal to the dead child’s share of the inheritance.
For example, say a grandparent (A) died, leaving three sons (B) and an orphaned agnate
grandson (C), of a dead son (D). In this case, C is entitled to an obligatory bequest of one-

fourth. This is because D would have inherited one-fourth of the net estate had he survived

382 Section 27 of the Muslim Wills Act of 1999 in Selangor.

583 Section 27A (1) Muslim Wills Act of 1999 in Selangor.

584 Subsection 27A (1) Muslim Wills Act of 1999 in Selangor; Abas A, Lizza N & Said M et al ‘A Comparative
Study on Legislative Provisions for Obligatory Bequest in Egypt and Malaysia’ (2023)13 International Journal
of Academic Research in Business and Social Sciences 1966-8.
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A% This example demonstrates that the orphaned grandchildren are entitled to the same share

as the dead child would have received, had he survived the testator.

This means that orphaned grandchildren get an obligatory bequest which is less than the dead
child’s share, had they survived the testator. The following example shows the situation where
orphaned grandchildren receive an obligatory bequest which is less than the dead child’s share
from the deceased’s estate under the MWAS 1999. For example, a grandparent (A) died leaving
behind a daughter (B) and orphaned cognate grandchild (C) of a dead daughter (D). In this
example, C’s share of the net estate would be one-half of the net estate if she had survived A.
However, D is entitled to an obligatory bequest which is limited to one-third of the net estate

under the MWAS 1999 and the EAW 71.78¢

Fourthly, if the deceased grandparent during their lifetime bequeathed to the orphaned
grandchildren or gifted them assets with a value greater than the share of the dead child of the
deceased’s net estate, but this amount does not exceed one-third of the deceased’s net estate,
then the excess is considered to be an optional bequest which the orphaned grandchildren have
the right to receive without the consent of the heirs. This means that the orphaned grandchildren
are allowed to get optional bequests. This does not contradict the Islamic inheritance rules
because orphaned grandchildren are not heirs.’®” However, if the deceased grandparent
bequeathed or gifted by other means during his/her life to the orphaned grandchildren assets of
less amount than the share of the dead child’s portion of the inheritance from the deceased’s
net estate, the amount must be increased to match the amount of the dead child’s share,

provided that it does not exceed one-third of the deceased’s net estate.’*®

5.5.2 Method for calculating the obligatory bequest under the Malaysian law
The MWAS 1999 (amendment of 2016) does not specify a method for calculating the amount
of the obligatory bequest, but it implies a method to calculate the amount of the obligatory

bequest in Section 27(1) after the share of the child is determined.’®® There are three steps

385 Section 27A (2) Muslim Wills Act of 1999 in Selangor.

386 Arthos S, Igbal M & Sukri S ‘Analytical Study on Egyptian Inheritance Law Reform (Faraid)’ (2021) 8 Jurnal
Akta 210.

87 Section 27A (2) Muslim Wills Act of 1999 in Selangor; Abas A, Lizza N & Said M et al ‘A Comparative Study
on Legislative Provisions for Obligatory Bequest in Egypt and Malaysia’ (2023)13 International Journal of
Academic Research in Business and Social Sciences 1967.

588 Section 27A (2) of the Muslim Wills Act of 1999 in Selangor.

389 Section 27(1) Muslim Wills Act of 1999 in Selangor.
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involved to calculate the amount of the obligatory bequest.’” First, assuming that that dead son
or daughter is still alive, the estate would be divided among the heirs based on that assumption
regardless of the method that was followed to calculate the dead child’s share. The share of the
dead child is thus given to the orphaned grandchildren according to the rules of inheritance.
Secondly, the share of the dead child is extracted as if such share is less than or equal to one-
third of the net estate. However, if the share is more than one-third of the estate, it is to be
decreased to one-third as stated above. Thereafter, this amount of one-third, or less, is divided
among the orphaned grandchildren according to the rules of inheritance, considering that if
there is more than one dead son or daughter, each one’s share is only divided between their

own children (the grandchildren).

Thirdly, the remainder of the net estate, after the extraction of the obligatory bequest of one-
third or less, is to be divided among the living heirs according to the rules of the inheritance.
As regards the obligatory bequest, the MWAS 1999 (amendment of 2016) provided three
scenarios for dividing the bequest among the orphaned grandchildren. The first scenario is
when there is only one grandchild, either a male or a female. In this case, the grandchild is
given the full obligatory bequest. The second scenario is where there is more than one
grandchild, and they are all of the same gender. The obligatory bequest is divided among them
equally. The third scenario is where there is more than one grandchild and there are both males
and females. In this case, the obligatory bequest is divided according to the rules of inheritance,

the male taking double the share of the female.>!

There is no specific rule regarding the procedure of ordering an obligatory bequest. In the
SHCS, the order of an obligatory bequest can be submitted by means of the MS3 form. In
addition, there are no specific files regarding the obligatory bequest, since bequests are
integrated with inheritance cases. However, a problem arises when a judge has to deal with an
inheritance case of a deceased testator, who might have failed to have made a bequest to his
orphaned grandchildren when the dead child predeceased such testator. Therefore, the
application of the obligatory bequest is regarded as the same as the application of inheritance.
Also, if the amount of the estate is less than RM 100000, the case is dealt with in the first
instance by the Syariah court in Malaysia. However, if the amount of the estate is more than

RM 100000, the case is dealt with in the high Syariah court in Malaysia. An example of this is

5% Hussein FAF Ahkam Wasiyyah wa Alwaqf fi Alshart‘ah Aleslamia (1997) 259; Kamaluddin IM Alwsayia wa
Alauwqaf fie Alshart ‘ah Aleslamia (1998) 111.
391 Section 27B of the Muslim Wills Act of 1999 in Selangor.
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in the case of Shouldafa bin Ismail>**> which was dealt with in the high Syariah court in

Malaysia with an amount of RM 843,000.%%

The procedure for ordering an obligatory bequest in the SHCS in Malaysia are as follows:***
First, if the amount of the estate is less than RM 100000, the case is dealt with in the first
instance by the Syariah court in Malaysia. However, if the value of the estate is more than RM
100000, the case is dealt with in the SHCS. Secondly, the applicant should provide a copy of
their identity document, the deceased’s death certificate, a copy of the birth certificates and
identity document of all heirs, and a document declaring the value of the estate, which is issued
by the secretary of Raiyah Berhad. Thirdly, the MS3 form is to be completed by each of the
heirs. Fourthly, two copies of the required documents are to be made available. Fifthly, forms
regarding the relevant information of the plaintiff and the defendant must also be completed.

Sixthly, the registration fee of RM 60.00 is to be paid.>*”

The reasoning, which was used by a judge in the SHCS, is that the orphaned grandchildren are
legally entitled to one-third of the net estate®®®. If the amount of a bequest is less than their
obligatory bequest of one-third, then it should be completed, and if it is more than one-third, it
should be decreased as stated above. For example, consider the case in which Fatima bint
Abdulrazaq died leaving five sons, two daughters, three orphaned granddaughters and an
orphaned grandson of a dead son (Qassim) who died on 3 March 1995. The judge held that the
orphaned grandchildren were entitled to one-third of the net estate by an obligatory bequest
according to the MWAS 1999.%°7 The judge used the replication method which is used when
one or more of the heirs died before the distribution of the estate.>*® The following table shows

the method.>”’

5/14 2/5 |70

392 Shouldafa bin Ismail v Mohammed Ismail and others (2009) SHCS 10300-040-0102 JH28 BHG.

53 Haji IM Pelaksamaan Wasiat Wajibah di Negeri Selangor (2013) 105.

394 Section 13 (1) of Administration of the Religion of Islam (State of Selangor) Enactment 2003. Documents
required for Registration (MAL/application for inheritance certificate. Faraid).

35 Mansu MO & Nasohah Z ‘Committal Order Claims in the Execution of Maintenance Orders: A Study From
The Perspective of Civil Procedure Law’ (2020) 17 Journal of Islam in Asia 2289-8077.

5% Akmar Binti Aminuddin v Amanah Raya Bhd (2012) SHCS 10400-099-0350.

37 Haji IM Pelaksamaan Wasiat Wajibah di Negeri Selangor (2013) 77.

5% Abdulattif HAS Ahkam Almuwarith fie Alshari‘ah Aleslamia (1975) 276.

3% Haji IM Pelaksamaan Wasiat Wajibah di Negeri Selangor (2013) 92.
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1 Mohammed Ismail Son 2 10
2 Othman Ismail Son A 2 10
3 Qassim Ismail Son 2 Dead 0
4 Zine alabiddin bin Ismail | Son 2 10
5 Shouldafa bin Ismail Son 2 10
6 Abdulrahman bin Ismail | Son 2 10
7 Zubida bint Ismail Daughter 1 5
8 Rogqaia bint Ismail Daughter 1 5
9 Syeen Yousif bin Qassim | Grandson A 2 4
10 | Nora bint Qassim Granddaughter 1 2
11 | Maria bint Qassim Granddaughter 1 2
12 | Rohani bin Qassim Granddaughter 1 2
14 5 70

In the first solution, the judge supposed that Mr Qassim Ismail was still alive and gave him the
share he was entitled to. In the second solution the judge decided that Mr Qassim was dead. As
a result, he added Qassim’s children to the heirs. Therefore, the judge divided the estate

according to the general rule that a male’s share is double the share of a female.

Another method followed in the SHCS, according to the general Islamic jurisprudence rule, is
when the orphaned grandchildren are entitled an obligatory bequest. They will be given one-
third of the net estate. Thereafter, the remaining estate will be divided among the heirs
according to the rules of inheritance. For example, in the case of Mohamad Anuar bin
Ahmad,*® the orphaned grandchildren were given one-third of the net estate as an obligatory
bequest from the testator’s net estate. Thereafter, the remainder of the estate was divided among

the heirs. The wife’s share was one-eighth, and the inheritance by agnation was distributed

00 Noora bint Ahmad v Mohammed Ajeeb bin Mohamad Anuar and others (2010) SHCS 10600-040-0070.
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between the son and the daughter; a male’s share being double the share of a female. The estate

was divided as follows:

The distribution of the estate of the deceased who died on 15 October 2008
24 96 288 72
Wife 1/8 3 12 36 9
Son Inheritance 13 52 104 26
b ti
Daughter YRTEN 52 13
Grandson The & 16 48 12
dchild
Granddaughter S 0 4 8 24 6
entitled to an
Granddaughter obligatory 8 24 6
bequest  of
one-third of
the net estate

Examples of leading cases of how the MWAS 1999 was applied to extract the obligatory

bequest are shown below

First case and its analysis

In the case of Hosnan Bin Siraj,*°' Mohammed Bin Sarfan Bin Hosnan claimed the distribution
of the estate of his father, Hosnan. The amount of the estate was RM 321187.45. Since the
amount of estate was more than RM 100000, the case was dealt with in the high Syariah court
in Selangor. The case was discussed before the chief of the judges in Selangor, Mohiyalddin
Bin Ibrahim, in March 2011. Hosnan passed away leaving a wife, three sons, four daughters

and three orphaned agnate granddaughters of a dead son. The data are as follows:

01 Noorwahida bint Woahid and others v Mohammed Bin Hosnan and others (2011) SHCS 10600-040-0064.
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Name The relationship | The due share

1 Mohammed Bin Hosnan Son 4320/672
2 Houmary Bin Hosnan Son 4320/672
3 Mohammed Bin Hosnan Son 4320/672
4 Woahid Bin Hosnan (dead) | Son (died) -

5 Wonta Bint Mougqry Wife 4320/540
6 Rawosna Bint Hosnan Daughter 4320/336
7 Anisa Bint Hosnan Daughter 4320/336
8 Zrinna Bint Hosnan Daughter 4320/336
9 Noor Bint Hosnan Daughter 4320/336
10 | Noorwahida bint Woahid Granddaughter | 4320/140
11 | Noorazida bint Woahid Granddaughter | 4320/140
12 | Nooratikkah bint Woahid Granddaughter | 4320/140

Under Section 27 of the MWAS 1999, the granddaughters were entitled to an obligatory

bequest not exceeding one-third of the net estate.

602

The date of the distribution of the inheritance was 5 April 2011.

Under Section 65 of the Islamic Administration Act in Selangor of 2003,° the estate of a

deceased divided as follows:%%

45 7
96 90
3 9 4320
Wife 1/8 1 12 540

602 Section 27 of Muslim Wills Act of 1999 in Selangor.
603 Administration of the Religion of Islam (State of Selangor) Enactment 2003.
604 Haji IM Pelaksamaan Wasiat Wajibah di Negeri Selangor (2013) 97.
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Son In 7 14 Dead -
heritance -
Son 14 Inheritance by | 1 3 672
b
Y agnation
Son agnation 14 672
Son 14 672
Daughter 7 336
Daughter 7 336
Daughter 7 336
Daughter F 336
Granddaughter | 2/3 ) 20 140
Granddaughter 20 140
Granddaughter 20 140

The obligatory bequest for the granddaughters was RM 420 shares, which was less than their
father’s share, RM 672, had he survived the testator.

Analysis of this case

The orphaned grandchildren who were entitled to the obligatory bequest according to the
decision were Noorwahida bint Woahid (33 years old), Noorazida bint Woahid (27 years old)
and Nooratikkah bint Woahid (22 years old). They were the daughters of the son who
predeceased their father. They were entitled to the obligatory bequest because they were
orphaned agnate granddaughters. However, considering their age at the death of their
grandfather, all of them were overl8 years old. Entitlement to the obligatory bequest is for
those who are 18 years of age and below. This is because the obligatory bequest is imposed to
help orphaned grandchildren who fall into poverty and need. However, in this case, a problem
arose because there were no specific conditions regarding the age of the orphaned
grandchildren who were entitled to an obligatory bequest. Thus, it was deemed necessary for

orphaned grandchildren who are entitled to an obligatory bequest to be of a specific age group.
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The Selangor State Islamic Religious Council should determine the age of the orphaned
grandchildren who are entitled to an obligatory bequest in the legal articles of the MWAS 1999.
This would prevent any contradiction in the judgments. In addition, the share of the obligatory
bequest which was given to the granddaughters in this case was RM 420, which was less than
one-third of the net estate, while the dead son’s share was RM 672. The judge of this case
needed to consider whether there was a bequest to these granddaughters made by their
grandfather when he was still alive or not. If there was a bequest of one-third or more of the
net estate, they would not have been entitled to an obligatory bequest. On the other hand, if
there was no bequest, they would have been entitled to the full one-third of the net estate. If
there was a bequest of less than one-third of the net estate, it would have been completed up to

one-third of the net estate.

Furthermore, if there was a bequest which exceeded one-third of the net estate, the excess
would have had to have been approved by the heirs. Otherwise, the bequest would need to have
been reduced to one-third of the net estate. The judge would have had to ensure that the dead
child was entitled to the inheritance had he survived the testator. That is, there should not be
any barriers to the inheritance, such as killing or a difference in religion, as mentioned before.
In addition, the obligatory bequest would have had to be executed after the payment of the
funeral preparation, the debt and the optional bequests. In addition, the judge would have had
to verify that the son, Woahid bin Hosnan, predeceased his father. This is because there would
be no need for an obligatory bequest if the dead child was alive. In this case, the son, Woahid
bin Hosnan, died on 9 September 2007, after which the father, Hosnan, died on 18 January
2011.

The judge used the replication method to divide the inheritance among the heirs, that is, based
on the assumption that Woahid bin Hosnan survived his father. The judge decided that every
heir would be given his/her share, including the dead son, Woahid bin Hosnan. Thereafter, the
judge made a new distribution to the dead son, which he corrected afterwards. Hence, a
comparison was made between the share of the dead son and the correction of the second
distribution. This was to give every person what they were entitled to. Thus, the three
granddaughters were entitled to an obligatory bequest under Section 27 of the MWAS 1999

and were awarded it, but the bequest was less than what they were entitled to.
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Second case and its analysis

The second case is that of Asmah Binti Md Zain,%> which was claimed by Shams bin Haron.
Asmah is Shams’ mother. Asmah died on 2 December 2010 leaving behind two sons, a
daughter and two granddaughters of a dead son called ZainAlddin bin Haron. The case was
dealt with before the high Syariah court in Malaysia as the amount of the estate was worth
more than RM 100,000, at RM 145379.09. The details of the heirs are as follow:

Name Relationship The share
1 Shams Alddin bin Haron Son 105/34
2 Amin Alddin bin Haron Son 105/34

3 Zin alddin bin Haron (he died | Son -

before his mother)

4 | Fawzia bint Haron Daughter 105/17

5 | Amilia bint Zain bin Haron Granddaughter | 105/10

6 | Sahira bint Zain bin Haron Granddaughter | 105/10

Under Section 65 of Administration of the Religion of Islam (State of Selangor) Enactment
2003 (ARIES 2003),°% the estate of the dead person is divided among the heirs as claimed by

Shams Alddin bin Haron. The method of extraction of the shares was as follows:"’

105

895 Shams bin Haron and others v Amilia bint Zain bin Haron and others (2011) SHCS 10600-040-0102.
606 Administration of the Religion of Islam (State of Selangor) Enactment 2003.
07 Haji IM Pelaksamaan Wasiat Wajibah di Negeri Selangor (2013) 24.
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Son They 2 Dead - -
inherit b
Son et 5y 2 They inherit by 2 34
agnation .
agnation
Son 2 2 34
Daughter 1 1 17
Granddaughter - Granddaughter | 3/2 | 1 5 10
Granddaughter - Granddaughter 1 5 10

The obligatory bequest to the granddaughters was 20 shares. This was less than the father’s
share that he was entitled to, had he survived the testatrix. The father’s share would not also

have exceeded one-third of the deceased’s net estate.

Analysis of the case

Zain Alddin bin Haron died on 18 March 2000 during the life of the deceased grandmother,
Asmah bint Md. He had two daughters (orphaned grandchildren) at the time of his death,
namely, Amilia bint Zain bin Haron (19 years old), and Sahira bint Zain bin Haron (15 years
old). Considering the age of the orphaned grandchildren, Amilia bint Zain bin Haron, was not
entitled to an obligatory bequest because she was 19 years old at the time of the hearing of the
case. Sahira bint Zain bin Haron was entitled to an obligatory bequest because she was 15 years
old. This is because the obligatory bequest was enacted to protect young orphaned
grandchildren from poverty and financial struggles. The judgment was issued on 21 June 2014,

granting the granddaughters an obligatory bequest.

The case showed that there were no barriers to the inheritance which could have prevented the
child from inheriting. The judge established that the child would have been entitled to the
inheritance had he survived the testatrix, thus showing that there were no barriers to the
inheritance. In addition, the obligatory bequest was executed after the payment of the funeral

preparation, the debt and the optional bequests.

The judge made certain that the son Zain Alddin bin Haron had died during the life of the
deceased grandmother. The case showed that the son, Zain Alddin bin Haron, died before the

deceased grandmother. The judge used the replication method to divide the inheritance among
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the heirs. That is, basing the estimation upon the assumption that the dead son, Zain Alddin bin
Haron, was alive at the time of death of his mother. The judge decided that every inheritor
should be given their share, including the dead son, Zain Alddin bin Haron, from the point of
view that he was alive. Thus, the two granddaughters became entitled to the obligatory bequest
under Section 27 of the MWAS 1999. This case ended on 5 May 2011. Notably, the age of

majority of the grandchildren was not an obstacle to them taking an obligatory bequest.

Third case and its analysis

In the case of Mohamad Anuar bin Ahmad,*®® Mohamad Anuar bin Ahmad died on 15 October
2008. The claim was submitted by his wife, Noora bint Ahmad. The amount of the net estate
was RM 124,883.86. The case was heard on 2 March 2011 by the high Syariah court in
Malaysia because the amount was more than RM 100,000.00. Mohamad Anuar bin Ahmad
died leaving a wife, two sons, one of whom predeceased him, two orphaned granddaughters

and an orphaned grandson. The details of the heirs were as follows:

Names Relationship Due share

1 | Mohammed  Ajeeb  bin | Son 72/26

Mohamad Anuar

2 Mohammed Fairoz bin | Son -

Mohamad Anuar (died before

his father)

3 Noora bint Ahmad Wife 72/9

4 | Amanina bint Mohamad | Daughter 72/13
Anuar

5 Mohammed bin Mohammed | Grandson 72/12
fairoz

6 | Noorfrish bint Mohammed | Granddaughter | 72/6

fairoz

08 Noora bint Ahmad v Mohammed Ajeeb bin Mohamad Anuar and others (2010) SHCS 10600-040-0070.
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7 | Noorfrina bint Mohammed | Granddaughter | 72/6

fairoz

The three orphaned grandchildren were entitled to an obligatory bequest under Section 27 of
the MWAS 1999.6%

The date of the distribution of the estate was 3 March 2011.

Under Section 65 of ARIES 2003,%'° the estate of the dead person should be divided among

the heirs as claimed by Noora bint Ahmad. The method of extraction of the shares is shown in

the following table:%!!

24 96 288 72
Wife 1/8 3 = 36 9
Son Inheritance | 13 h | 104 26
Daughter by agfigiio] 52 13
Grandson 1/3 8 16 48 12
Granddaughter 8 24 6
Granddaughter 8 24 6

The obligatory bequest to these orphaned grandchildren is 24 shares of the estate which does

not exceed one-third of the deceased’s net estate.
Analysis of the case

Mohammed Fairoz predeceased his father. He left a son of seven years old, Mohammed bin
Mohammed Fairoz, a daughter of 11 years old, Noorfrish bint Mohammed Fairoz, and a
daughter of eight years old, Noorfrina bint Mohammed Fairoz. All of the grandchildren were
under 18 years old. This meant that they were all entitled to an obligatory bequest. The judge

used the standard method of Islamic jurisprudence to extract and determine the amount of the

609 The Muslim Wills Act of 1999 in Selangor.
610 Administration of the Religion of Islam (State of Selangor) Enactment 2003.
11 Haji IM Pelaksamaan Wasiat Wajibah di Negeri Selangor (2013) 27.

137

https://uwcscholar.uwc.ac.za/home



obligatory bequest. The judge extracted the amount of the obligatory bequest from the net estate
and bequeathed it to those who were entitled to the obligatory bequest. Thereafter, the
remainder of the estate was divided among the heirs, the wife, the son and the daughter. The
obligatory bequest was also divided among the grandchildren according to the rules of Islamic
inheritance. The male was given double the share of each female. The law deemed that the
obligatory bequest was granted as compensation for the orphaned grandchildren for the share
of the inheritance they missed because of the death of their parent (the dead son). Thus, these
orphaned grandchildren were entitled to one-third of the net estate through the obligatory
bequest. This was regardless of their father’s share which exceeded one-third of the net estate.
The grandson was entitled to 12 shares of the net estate and the two granddaughters to 12 shares

of the net estate (6 shares for each).

The judge determined the obligatory bequest to these orphaned grandchildren as follows. First,
he verified that the son, Mohammed Fairoz, had predeceased his father (the testator), Mohamad
Anuar bin Ahmad Shaari, and would be an heir had he been alive and not deprived from the
inheritance. Secondly, he verified that the orphaned grandchildren existed at the death of the
grandfather, and they were not heirs or above 18 years old. As was mentioned in the discussion
of organising the administration of Shari ‘ah judiciary in Malaysia on 21 January 2014, an
obligatory bequest is only due to those who have not reached 18 years old, with a view to
protect the orphans’ rights.®!> However, the amendment of 2016 does not consider the age of
the orphaned grandchildren. This means that the age of orphaned grandchildren is not a
requirement under the law. Thirdly, he verified that the grandfather did not give the orphaned
grandchildren, during his lifetime, an amount equal to their shares or more by donation.
Therefore, the obligatory bequest was executed in the limit of one-third of the net estate of the

deceased, Mohamad Anuar bin Ahmad Shaari.

Fourth case and its analysis

In the case of Mat Saad bin Abdul Rahman,’'3 Borhan, the son of Mat Saad bin Abdul Rahman,
claimed the inheritance after the death of his father on 24 November 2010. The case was
brought before the chief of the high Syariah court in Salengor, Mohiy Alddin bin Ibrahim on
30 November 2011. The amount of the estate was RM 180,628.21. Mat Saad died leaving a

612 ‘Resolusi  Diskusi ~ Wasiat dan  Wasiat ~ Wajibah, 21 Jun 2014>  available at
https://www.slideshare.net/ahmadlakim/resolusi-diskusi-wasiat-dan-wasiat-wajibah-21-jun-2014 (accessed 13
January 2023).

13 Borhan bin Mat Saad v Jouneed bin Mat Saad and others (2011) SHCS 10600-040-0254.
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wife, two sons, two daughters and orphaned grandchildren of the son (Zakaria) who died on 11

July 2009.

Under Section 65 of ARIES 2003,°!* the estate of the dead person is divided among the heirs
as claimed by Borhan, the son of Mat Saad bin Abdul Rahman. The method of calculating the

shares is explained in the following table:

Names Relationship Due share
Seaowah bint Ahmad Wife 576/93
Jouneed bin Mat Saad Son 576/126
Borhan bin Mat Saad Son 576/126
Zakaria bin Mat Saad Son -

Zaini bint Mat Saad Daughter 576/63
Noorbaya bint Mat Saad Daughter 576/63
Zyralozone bin Zakaria Grandson 576/70
Zaidaalarni bint Zakaria Granddaughter | 576/35

The two orphaned grandchildren were entitled to an obligatory bequest under Section 27 of the
MWAS 1999.615

The date of the distribution of the estate was 7 December 2011.

The judge used the replication method to calculate the amount of the obligatory bequest in this
case. The judge mathematically corrected the error of the deceased grandfather and gave every
heir their share, including the dead son, Zakaria bin Mat Saad. Thereafter, there was another
error which the judge also corrected. The judge compared the share of the dead son in the first

calculation and the correction in the second one.

614 Administration of the Religion of Islam (State of Selangor) Enactment 2003.
615 The Muslim Wills Act of 1999 in Selangor.
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Under Section 65 of ARIES 2003,%!6 the estate of the dead person is to be divided among the

heirs as claimed by Borhan, the son of Mat Saad bin Abdul Rahman. The method of calculating

the shares is explained in the following table:®!”

9 7
64 18
8 6 576
Wife 8/1 1 8 6/1 1 3 93
Son Inheritance | 7 14 Dead -
b
Son Y 14 126
agnation
Son 14 126
Daughter 7 63
Daughter 7 63
Grandson Divided 10 70
b
Granddaughter L 5 35
agnation

The obligatory bequest for these orphaned grandchildren was 105 shares, which was less than
the share the dead son would have received (126 shares). This would not have exceeded one-
third of the net estate. The case contradicted the provisions of obligatory bequests under Section

27'618
Analysis of the case

Zyralozone bin Zakaria, 22 years old, and Zaidaalarni bint Zakaria, 26 years old, were entitled
to an obligatory bequest in the limit of one-third of the net estate under the MWAS 1999 as
they were orphaned grandchildren. This means the orphaned grandchildren were entitled to
126 shares, being the share of the dead son. However, the obligatory bequest to these orphaned

grandchildren was held to be 105 shares of the deceased’s net estate. This was to ensure that

616 Administration of the Religion of Islam (State of Selangor) Enactment 2003.
17 Haji IM Pelaksamaan Wasiat Wajibah di Negeri Selangor (2013) 27.
618 The Muslim Wills Act of 1999 in Selangor.
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their accumulative share did not exceed one-third of the net estate. However, the two orphaned
grandchildren were over 18 years old at the time of the claim for the distribution of the estate.
According to the discussion by the organising administration of the Shari‘ah judiciary in
Malaysia (JKSM) on 21 January 2014, an obligatory bequest was due to those who had not
reached 18 years old, with a view of protecting the orphans’ rights.®!® Thus, there was a need
to avoid inconsistency in the judgments and the provisions of the law and to focus on the age

of the orphaned grandchildren who were entitled to the obligatory bequest.

Furthermore, there were more than one person entitled to the obligatory bequest in this case.
They were children of the same son, Zakaria bin Mat Saad. The amount of the obligatory
bequest was divided between them according to the rules of inheritance. The male’s share was
double the share of the female. This was because the law deemed the obligatory bequest as
compensation for the orphaned grandchildren for what they had missed due to the death of their
parent(s). The grandfather, Mat Saad, did not, during his lifetime, give the orphaned
grandchildren their share, equal to the dead son’s share, by donation. In addition, Mat Saad did
not make an optional bequest during his life. The case showed that there were no barriers to
the inheritance which could prevent the dead son from inheriting. The judge confirmed that the

dead son was entitled to the inheritance had he survived the testator.

In addition, the obligatory bequest was executed after the payment of the funeral preparation
and the debt. If there was an optional bequest by Mat Saad to the orphaned grandchildren which
would be one-third or more of the net estate, they would not have been entitled to an obligatory
bequest. The judge made certain that the two orphaned grandchildren were alive at the time of
death of their grandfather and that Zakaria Mat Saad predeceased the grandfather. It was clear
from the information pertaining to the case that Zakaria Mat Saad died on 11 July 2009, while
the deceased grandfather, Mat Saad, died on 24 December 2010.

The fifth case and its analysis

In the case of Ahmad bin Abdul Rahman,®*® Marya bint Ahmad brought an action before the
high Syariah court in Selangor to divide the estate of her deceased father (the grandfather),

619 ‘Resolusi  Diskusi ~ Wasiat dan  Wasiat  Wajibah, 21 Jun 2014>  available at
https.//www.slideshare.net/ahmadlakim/resolusi-diskusi-wasiat-dan-wasiat-wajibah-21-jun-2014 (accessed on
13 January 2023).

20 Marya bint Ahmad v Mohammed bin Ahmad and others (2011) SHCS (10600-040-0288.
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Ahmed bin Abdul Rahman. Ahmad bin Abdul Rahman passed away on 17 April 2011 (death
certificate No D308585). The amount of his net estate was RM 118,749.84. Ahmed bin Abdul
Rahman died leaving a wife, two sons, five daughters and two orphaned grandsons and three

orphaned granddaughters of a dead son, Aminalddin bin Ahmad. The details of the heirs are as

follows:

Names Relationship Due share

1 | Mohammed bin Ahmad Son 264/42

2 | Azhar bin Ahmad Son 264/42

3 | Aminalddin bin Ahmad Son(dead) -

4 | Tima bint Abdulhammid Wife 264/40

5 | Mariya bint Ahmad Daughter 264/21

6 | Mordina bint Ahmad Daughter 264/21

7 | Raohaidah bint Ahmad Daughter 264/21

8 | Siety bint Ahmad Daughter 264/21

9 | Saiydah bint Ahmad Daughter 264/21

10 | Mohammed  Shahier = bin | Grandson 264/10
Aminalddin Ahmad

11 | Mohammed  Shamil  bin | Grandson 264/10
Aminalddin Ahmad

12 | Noorsarah bint Aminalddin | Granddaughter 264/5
Ahmad

13 | Noorsophey bint Aminalddin | Granddaughter 264/5
Ahmad

14 | Noornadirah bint Aminalddin | Granddaughter 264/5
Ahmad
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The grandchildren were entitled to an obligatory bequest under Section 27 of the MWAS
1999621

The date of the distribution of the estate was 13 December 2011.

Under Section 65 of the ARIES 2003,°? the estate of the dead person was divided among the
heirs as claimed by Marya, the daughter of Ahmad. The method of calculating the shares is

shown in the following table:%*

< 1
88 42
8 6
Wife 8/1 1 11 6/1 1 7 40
Son Inheritance | 7 14 Dead - - -
by
Son 14 No 42
agnation

son 14 No 42
Daughter 7 No 21
Daughter 7 No 21
Daughter 7 No 21
Daughter 7 No 21
Daughter 7 No 21

Grandson 5 10 10

Grandson Inheritance 10 10

by
Granddaughter 5 5
agnation
Granddaughter 5 5
Granddaughter 5 5

621 The Muslim Wills Act of 1999 in Selangor.
622 Administration of the Religion of Islam (State of Selangor) Enactment 2003.
623 Haji IM Pelaksamaan Wasiat Wajibah di Negeri Selangor (2013) 26.
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The obligatory bequest for these orphaned grandchildren was held to be 35 shares of the
deceased’s estate, which was less than the share of the dead son, Aminalddin bin Ahmad, would
have been, had he survived the deceased grandparent (42 shares). If the orphaned grandchildren

were granted 42 shares, that would not have exceeded one-third of the whole estate.
Analysis of the case

Aminalddin bin Ahmad died two months before the deceased grandfather. The grandfather did
not make an optional bequest to the orphaned grandchildren. Under Section 27,%%* the orphaned
grandchildren were entitled to an obligatory bequest not exceeding one-third of the net estate.
The age of the orphaned grandchildren at the hearing of the action was as follows: Mohammed
Shahier bin Aminalddin Ahmad was 15 years old; Mohammed Shamil bin Aminalddin Ahmad
was 13 years old; Noorsarah bint Aminalddin Ahmad was 12 years old; Noorsophey bint
Aminalddin Ahmad was 11 years old; Noornadirah bint Aminalddin Ahmad was 4 years old.
Considering the ages of the orphaned grandchildren, all of them were entitled to an obligatory

bequest as long as they were alive at the time of the demise of their grandfather.

The grandfather, Ahmad, did not give the orphaned grandchildren a bequest during his lifetime
that was equal to their share or more by donation. In addition, Ahmad did not make an optional
bequest during his life. The case showed that there were no barriers to the inheritance which
would have prevented the dead son from the inheritance, had he lived. The judge made sure
that the dead son would have been entitled to the inheritance, had he survived the testator. Thus,
these orphaned grandchildren were entitled to an obligatory bequest within one-third of the net

estate through the obligatory bequest.

Furthermore, the obligatory bequest had to be executed after the payment of the funeral
preparation, the debt and the optional bequests. If Ahmad had made an optional bequest to the
orphaned grandchildren which was one-third or more of the net estate, they would not have
been entitled to an obligatory bequest. If there was no bequest, they were entitled to an
obligatory bequest within one-third of the net estate. If there was a bequest but less than one-
third of the net estate, it would have had to be completed according to the dead son’s share.
Furthermore, if there was a bequest that exceeded one-third of the net estate, the excess would
have had to be approved by the heirs. Otherwise, the bequest would be reduced to one-third of
the net estate. The judge had to verify that the orphaned grandchildren were alive at the time

624 The Muslim Wills Act of 1999 in Selangor.
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of the death of their grandfather and that Aminalddin predeceased the grandfather. The case
showed that Aminalddin died on 3 February 2011, and the grandfather, Ahmad, died on 17
April 2011.

More than one person was entitled to an obligatory bequest in this case. They were the children
of Aminalddin bin Ahmad. The amount of the obligatory bequest was divided among them
according to the rules of inheritance. The male’s share was double that of the female. This was
because the law deemed the obligatory bequest as compensation for the orphaned
grandchildren for the inheritance share, they missed due to the death of their father. Each
grandson was entitled to 10 shares (20 shares in total), while each granddaughter was entitled
to 5 shares (15 shares in total). The judge used the replication method to distribute the estate
among all the heirs. This was estimated on the share of the dead son, Aminalddin bin Ahmad,
that he would have received, had he survived his father. The amount of the obligatory bequest
did not exceed one-third of the net estate, although the father’s share would not have either.
The obligatory bequest of 35 shares in this case was not consistent with the provisions of
obligatory bequests under Section 27 of the MWAS 1999 because the 35 shares of the
grandchildren were less than their father’s shares of 42, and these shares did not exceed one-

third of the net estate.®”> The case ended on 27 January 2012.

Overall, the applications of the rules in the cases discussed above were compatible with Islamic
Shari‘ah. This is because there is no specific rule that gives the orphaned grandchildren an
obligatory bequest. However, as regards the share of the dead child, basing the amount on the
hypothesis that they have survived the testator, there were contradictions with the MWAS 1999
because in more than one of these cases the share of the dead child was not granted in full, as
stated above. In addition, some cases contradicted Section 27 of the MWAS 1999, regardless
of the absence of a method to extract the obligatory bequest.®? Nonetheless, the obligatory
bequest is in the limit of one-third of the net estate, whatever method is used to calculate such
an amount of the obligatory bequest, including by the replication method that distributes the
estate among all heirs as if they survived the testator or testatrix. However, the amendment of
2016 to the MWAS 1999 clarifies how to determine the amount of the obligatory bequest, as

stated in the previous section. The general method which is used by Islamic jurisprudence,

625 The Muslim Wills Act of 1999 in Selangor.
626 Borhan bin Mat Saad v Jouneed bin Mat Saad and others (2011) SHCS 10600-040-0254; Noorwahida bint
Woahid and others v Mohammed Bin Hosnan and others (2011) SHCS 10600-040-0064.
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giving an obligatory bequest within one-third of the net estate to orphaned grandchildren before

the distribution of the estate between the heirs, must be followed now.

It can be deduced from these cases that the judges did not supplement the amount of the
obligatory bequest if it was less than one-third of the net estate. This was due to the ambiguity
of Section 27 of the MWAS 1999 before the amendment of 2016. However, the judges ensured
that the obligatory bequest did not exceed one-third of the net estate.

In summary, the obligatory bequest should be equal to what the dead son or daughter would
have inherited, provided that it does not exceed one-third of the deceased’s net estate. Besides
that, all cases regarding obligatory bequests have been recorded in the files dealing with
inheritance rather than those dealing with bequests. This is because many of Malaysians do not
have the necessary knowledge about the rules of obligatory bequests. Thus, the administration
that stores the data and details should cooperate with the Ministry of Communication and
Media in Malaysia in order to raise awareness of the details and provisions of obligatory

bequests among people.

To address the challenges regarding the obligatory bequest in particular in forms,®?’ the
administration of Shari ah judiciary in Malaysia is requested to find a practical basis with a
view to organising the application of obligatory bequests through the procedures which should
be followed regarding the two forms of the obligatory bequest and inheritance separately,

considering the differences between them.

5.6 The co-existence of the obligatory bequest and other bequests

Any person can make a bequest during their life under the rules of Islamic Shari ‘ah and the
relevant law. Under the MWAS 1999, it is possible to make multiple bequests.®*® The
legislature in the MWAS 1999 addresses the obligatory bequest under Section 27. This means
bequests can exist either due to the will of a person, in the case of optional bequests, or due to
the rules of law, in the case of obligatory bequests. If the obligatory bequest co-exists with

other bequests, and one-third of the net estate is not sufficient for all of them, there are two

627 ‘Resolusi  Diskusi ~ Wasiat dan  Wasiat  Wajibah, 21  Jun 2014’  available at
hitps.//www.slideshare.net/ahmadlakim/resolusi-diskusi-wasiat-dan-wasiat-wajibah-21-jun-2014 (accessed 13
January 2023).

28 Abas A, Lizza N & Said M et al ‘A Comparative Study on Legislative Provisions for Obligatory Bequest in
Egypt and Malaysia’ (2023) 13 International Journal of Academic Research in Business and Social Sciences
1964.
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possible situations where bequests co-exist.®?° First, the co-existence of obligatory bequests
only. Secondly, the co-existence of both the obligatory bequest and optional bequests. These
situations are discussed below under discussions entitled to obligatory bequests and a

combination of obligatory and optional bequests.

5.6.1 The co-existence of obligatory bequests

The co-existence of obligatory bequests occurs when more than one heir predeceases the
testator. The co-existence of obligatory bequests appears in two scenarios. The first is the co-
existence of obligatory bequests that total an amount within one-third of the deceased’s net
estate. The second is the co-existence of obligatory bequests of an amount that exceeds one-
third of the deceased’s net estate.® The MWAS 1999 does not deal with the co-existence of
obligatory bequests. For instance, a grandparent died, leaving behind a son, an orphaned
grandson, and another orphaned grandson from another dead son. In this case, there is co-
existence of obligatory bequests. If in the first scenario the amount of all obligatory bequests
is within one-third of the deceased’s net estate, there is no conflict among the obligatory
bequests. In this case, the obligatory bequests are executed in full from one-third of the

deceased’s net estate.

In the second scenario, where the obligatory bequests’ amount exceeds one-third of the
deceased’s net estate, the obligatory bequests are executed in full if the heirs agree to it.%*!
However, if the heirs do not agree to the amount exceeding one-third, the obligatory bequests’
amount is reduced to one-third of the deceased’s net estate. In this case, one-third of the
deceased’s net estate is divided between the orphaned grandchildren, who are entitled to an
obligatory bequest according to the share of each one of the dead children.®*? The amounts of
the obligatory bequests can be either equal or different. If they are equal, all obligatory bequests
that are within one-third of the deceased’s net estate are equal. If the amounts of the obligatory
bequests differ, the one-third of the deceased’s net estate is divided between the orphaned

grandchildren in proportion to the amounts of their obligatory bequests.

629 The Muslim Wills Act of 1999 in Selangor.

630 Alma’amun S, Kamarudin MK & Wan Mohd Nasir WN et al ‘Legislative Provisions for Wasiyyah Wajibah
in Malaysia and Indonesia: To What Extent Do They Differ in Practice?’ (2022) 14 ISRA International Journal
of Islamic Finance 165.

31 Section 27 A (1) of the Muslim Wills Act of 1999 in Selangor.

32 Abas A, Lizza N & Said M et al ‘A Comparative Study on Legislative Provisions for Obligatory Bequest in
Egypt and Malaysia’ (2023) 13 International Journal of Academic Research in Business and Social Sciences
1965.

147

https://uwcscholar.uwc.ac.za/home



5.6.2 The co-existence of obligatory and optional bequests

The obligatory bequest may co-exist with optional bequests in such a way that one-third of the
deceased’s net estate is sufficient for those bequests. In this case, all bequests are executed, and
there will be no issue. In addition, there is no issue where the heirs consent to the amount which
exceeds one-third of the deceased’s net estate. However, where one-third of the deceased’s net
estate is not enough for the optional bequests and the obligatory bequest, there might be a
conflict between the bequests. There is ambiguity in the MWAS 1999. The MWAS 1999
provides that the optional bequest is extracted before the obligatory bequest. This means that

optional bequests take priority over the obligatory bequest.%*?

The obligatory bequest is extracted after the optional bequest. The ambiguity here is that the
law does not make it clear whether the obligatory bequest is executed from the remainder of
one-third of the deceased’s net estate after extracting the optional bequest or from the one-third
of the deceased’s net estate is limited to the obligatory bequest. The MWAS 1999 states that
the obligatory bequest is executed after settling all matters regarding the burial preparation
management, optional bequests and the deceased’s debt (if any). This indicates that the optional
bequest is not extracted from the one-third of the deceased’s net estate, specified for the
obligatory bequest.%** The rule under Islamic Shari ‘ah is that bequests are executed from one-
third of the deceased’s Intestate estate.%*> This rule can be applied when there are obligatory
bequests and optional bequests until the ambiguity is resolved under the MWAS 1999. This
argument is supported by the discussion of the concept of wasiat in the context of national

guidelines.5*

5.7 The nature of the obligatory bequest under Malaysian law

Like the optional bequest, an obligatory bequest is a bequest which differs from inheritance.
For this reason, MWAS 1999 provides provisions for the obligatory bequest under Section 27.
As stated in Chapters Three and Four, the similarities and differences between the obligatory

bequest and the inheritance underline the nature of the obligatory bequest. As a bequest, the

633 Section 27 (1) of the Muslim Wills Act of 1999 in Selangor.

634 Alma’amun S, Kamarudin MK & Wan Mohd Nasir WN et al ‘Legislative Provisions for Wasiyyah Wajibah
in Malaysia and Indonesia: To What Extent Do They Differ in Practice?’ (2022) 14 ISRA International Journal
of Islamic Finance 165.

635 See Chapter 2 Section 2.4 for more details.

036 ‘Managing Will/Wasiat’ available at https://www.malaysia.gov.my/portal/content/27675 (accessed 2
September 2025).
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obligatory bequest under the MWAS 1999 has both similarities and differences to the
obligatory bequest and the inheritance as discussed in the previous chapters. Therefore, the
nature of the obligatory bequest is that it is a bequest, not inheritance.%*” However, the optional
bequest under the MWAS 1999 is defined as a testament by the testator during their life
regarding their estate to be given as a charity after their death.%*® This means the optional
bequest depends on the testator’s will, as under Islamic Shari‘ah.%*° This means that the
optional bequest is formed by the testator during their lifetime, to be executed after their death
from their estate, while the obligatory bequest is enacted and imposed by law. However, both

of these are deemed to be effective after death.®4°

The MWAS 1999 requires that the testator must be of a legal capacity when forming the
optional bequest, and of the age of 18 years or over. In addition, the testator must not be under
circumstances of duress or of unsound mind at the time of forming the optional bequest.®*!
Further, the optional bequest is not executed if the legatee died before the testator, the legatee
killed the testator, the bequest is made to commit a sin or where the subject of the bequest is
not determinable.®*> Furthermore, the optional bequest is not executed if the testator cancelled
the bequest before their death, or if the bequest’s amount is more than one-third of the

deceased’s net estate where the heirs do not consent to it.®*

5.8 Conclusion

By the examination of the cases and provisions regarding the obligatory bequest in SHCS and
the MWAS 1999, the following results may be noted. First, if a judge uses the replication
method to extract the obligatory bequest, the judge should consider that the amount should be
the share the dead child would have inherited had he/she survived the testator or testatrix. The

amount should not exceed one-third of the net estate. The judge will not extend the obligatory

37 See Chapters 3 and 4 Sections 3.8 and 4.7 for more details.

38 Section 2 (1) of the Muslim Wills Act of 1999 in Selangor; Halim AH, Noor NAM & Salim WNM 2020 ‘The
Execution of Muslim’s Will (Wasiyyah) in Malaysia: A Way to Evade Islamic Inheritance (Faraid) (Pelaksanaan
Wasiat di Malaysia: Satu Cara Pembahagian Harta Pu-saka (Faraid)’ (2020) 17 Journal of Islam in Asia 187.

639 Mohammad MTS ‘The contemporary application of wasiyah (Muslim will) in Malaysia’ (2015) 9 International
Journal of Real Estate Studies 9.

640 Mohammad MTS ‘The contemporary application of wasiyah (Muslim will) in Malaysia’ (2015) 9 International
Journal of Real Estate Studies 8-11; Kamarudin MK & Muhamad NHN ‘Islamic estate planning and management:
Malaysian experience’ (2018) International Journal of Management Applications 11.

641 Sections 6 and 12 of the Muslim Wills Act of 1999 in Selangor.

642 Sections 9, 12 and 14 of the Muslim Wills Act of 1999 in Selangor; Kamarudin MK & Muhamad NHN ‘Islamic
estate planning and management: Malaysian experience’ (2018) International Journal of Management
Applications 11.

643 Section 12 and 26 of the Muslim Wills Act of 1999 in Selangor.
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bequest if it is one-third of the deceased’s net estate and the child’s share is more than one-
third of the net estate. However, if the obligatory bequest is less than one-third, the judge should
extend the obligatory bequest to one-third of the net estate, according to Section 27 of the
MWAS 1999 (in the amendment of 2016).

Secondly, the law of obligatory bequests is very new compared to the law of inheritance. Many
Malaysians have lack of knowledge regarding obligatory bequests. The government should,
therefore, raise awareness by providing the data and details of obligatory bequests. Thirdly, the
discussion on organising the administration of Shari ah judiciary in Malaysia on 21 January
2014 about obligatory bequests solved many issues pertaining to the application of the MWAS
1999, such as determining the amount of the obligatory bequest in different cases and also the
age of those who are entitled to it. The method for calculating the obligatory bequest is not
specified. However, a guide for the extraction of the obligatory bequest is provided in the
MWAS 1999 (amendment of 2016). The MWAS 1999 (amendment of 2016) ignored the age
of orphaned grandchildren. This means that age is no longer a requirement. Fourthly, from
1999 until 2013, there were no forms or files regarding obligatory bequests. Thus, the heirs
submitted such claims under the inheritance applications, but to be ruled on using the rules of
obligatory bequests. The administration of the Shari‘ah judiciary in Malaysia plays an
important role in organising the issues regarding the obligatory bequest in the MWAS 1999 in
Malaysia. There is a need to reconsider the obligatory bequest in the MWAS 1999, emphasising
greater clarity and detail, such as in the case of the existence of an optional bequest and the
question of whether it should be extracted from the net estate or the gross estate, etc.%** The
chapter shows that the MWAS 1999 (amendment of 2016) provides a unique provision in this
case, where the optional bequest is executed before the obligatory bequest. The next chapter

provides the conclusion and recommendations of the study.

44 Selamat SH Kedudukan Wasiat Wajibah Dalam Islam dan Pelaksanaannya Dalam Enakmen Wasiat Orang
Islam (Selangor) 1999 (2005) 35.
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Chapter Six

Overall Analysis, Conclusion and Recommendations

6.1 Overall analysis

The main aim of this study was to clarify the current law of obligatory bequests within Muslim
countries, with a specific focus on the obligatory bequest under the Egyptian Act of Wills No.
71 of 1946 (EAW 71). The study therefore aimed to examine and compare the obligatory
bequest in Muslim countries, namely Egypt, Jordan and Malaysia, respectively. Since these
countries’ laws are based on Islamic Shari ah, the study provided a background discussion
regarding the position of the deceased’s estate and bequests in Islamic Shari‘ah in Chapter
Two. The chapter examined the systems or categories of claims that work together in a specific
order regarding the distribution of the deceased’s estate under Islamic Shari ‘ah. These claims
are as follows. First, the claims of funeral expenses and debts (liabilities). Secondly, claims
regarding bequests which allow a person to voluntarily give up to one-third of their estate to
relatives or non-relatives who do not inherit from the deceased’s estate. Thirdly, the claims
regarding inheritance. The study showed that the distribution of the deceased’s estate is done

in this order.

Since the topic of the study partially addresses the second category of claims above, the one
dealing with bequests, the chapter briefly examined the other claims related the deceased’s
estate. Thereafter, the chapter provided a detailed discussion of the system of claiming bequests
in Islamic Shari‘ah. The chapter showed that there are primary sources of reference for

h,%% on which the different Islamic

bequests in Islamic Shari ‘ah, such as the Qur’an and Sunna
schools of law are based. For this reason, the chapter discussed the rules of bequests according
to these sources and the four Islamic schools of law.®*® Although there is no unified definition
for bequests among the scholars, arguably there is a consensus that it is a voluntary transfer of

ownership taking effect after death and not exceeding one-third of the net estate.

The chapter showed that although the Quranic Verse (2) 180 was abrogated, it establishes the

ethical basis for bequests. Furthermore, there is a debate that only the bequest for heirs was

d 647

abrogate However, there is consensus that bequests are regulated by Verses 11 and 12 of

645 There are also consensus and analogical reasoning.
646 See Chapter 2 Section 2.4 for more details.
47 See Chapter 2 Section 2.4 for more details.
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Chapter four in the Qur’an.%*® In addition, the hadith (Sunnah) of the Prophet (PBUH)
formulates another regulation for bequests. Therefore, the Qur’an and Sunnah provide clear

evidence emphasising the significance of bequests in Islamic Shari ‘ah.

Regarding the obligatory bequest, the chapter distinguished between two distinct concepts of
obligatory bequests. First, obligatory bequests regarding the testator’s outstanding financial
obligations. Secondly, obligatory bequests for orphaned grandchildren. This second type
constitutes the core of this study.*** With respect to the first type, there is a debate regarding
when bequests would be considered as obligatory and who would be its beneficiaries are.
Regarding the second type, the study showed that this concept is a contemporary development
which has not been outlined in the four Islamic schools of law selected. This means that it has
been introduced by means of contemporary laws to ensure fairness for a specific category of
non-inheriting relatives, based on Ibn Hazm’s opinion that the bequest is obligatory for non-
inheriting relatives.®*® In order to see how these laws are enacted and applied, Chapters Three
to Five dealt with the second type of obligatory bequest under the three Muslim countries’ laws
chosen for discussion in this study. The study examines these legal systems Egypt, Jordan and
Malaysia, to see how they deal with the obligatory bequest, and to determine the similarities

and differences that may exist between them.

Chapter Three was dedicated to dealing with the obligatory bequest in Egyptian law. The
chapter investigated the position regarding the obligatory bequest in the EAW 71. The chapter
showed that the EAW 71 is the first Arabic law to apply the obligatory bequest for orphaned
grandchildren. It was shown that the EAW 71 imposed the obligatory bequest in this law. It
defined obligatory bequest as the amount, in the limit of one-third, of the deceased’s net estate,
which is imposed by the law for orphaned grandchildren who do not inherit from their deceased

grandparent under the rules of inheritance.®!

The chapter showed that the jurisprudential basis for the EAW 71 regarding obligatory bequest
is the opinion of Muslim scholars such as Al-Hasan al-Basr1 and Ibn Hazm, who based their
opinion on the Quranic Verse (2) 180. However, the chapter demonstrated that the opinion of
those scholars is not specific to an obligatory bequest for orphaned grandchildren. Nonetheless,

the EAW 71 does not contradict Islamic Shari ‘ah in this regard. In addition, Articles 76, 77,

648 Khan MM The Noble Qur’an - English Translation of the Meanings and Commentary (1404H) (4). See Chapter
2 Section 2.4.2.1 for more details.

649 See Chapter 2 Section 2.4.2.1 for more details.

650 See Chapter 2 Section 2.4.3 for more details.

651 See Chapter 3 Section 3.3 for more details.
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78 and 79 form the legal basis of the obligatory bequest for orphaned grandchildren in the
EAW 71.92 These articles provide for different conditions that should be met for the obligatory
bequest to be imposed, including that the orphaned grandchildren must not be heirs. Further,
the EAW 71 does not provide a specific method for calculating the amount of the obligatory
bequest before dividing the estate among the heirs, as it is an estate-related right. Furthermore,
even if there were to be orphaned grandchildren from more than one descendent, the amount
of the obligatory bequest is limited to one-third of the deceased’s net estate. This means the
obligatory bequest may co-exist with other bequests, whether obligatory or optional.
Nonetheless, any excess above the one-third of the deceased’s net estate is always reframed as

an optional bequest is subject to the consent of the heirs.

An important distinction to note under the EAW 71 is that the obligatory bequest is intended
for two distinct groups of orphaned grandchildren. The first group consists of the orphaned
agnate grandchildren and their descendants. The second group consists of the orphaned cognate
grandchildren only and not their descendants.®>® Another issue is the case where orphaned
grandchildren are heirs by agnation, but the prescribed shares consume the whole estate of the
deceased. The EAW 71 remains silent in this regard, while the Jordanian Personal Status Law
No 15 of 2019 (JPSL 15) makes it clear that these orphaned grandchildren are entitled to an
obligatory bequest.

Chapter Four of the study dealt with the obligatory bequest in the Jordanian law, JPSL 15. It
showed that the JPSL 15 also regulated the obligatory bequest. This law was amended more
than once, but the provisions of the obligatory bequest have remained almost unchanged. It
generally defines a bequest as a disposal of the estate to be effective after death. In terms of the
obligatory bequest, it provides that if a person (testator/grandfather) died leaving behind
orphaned agnate grandchildren whose father predeceased the testator or died with him, these

orphaned grandchildren are entitled up to one-third of the testator’s estate.>*

The chapter showed that the jurisprudential basis of the JPSL 15 regarding obligatory bequests
is the opinion of Muslim scholars such as Ibn Hazm, who based his opinion on the Quranic
Verse (2) 180 and Sunnah. However, as stated above, the opinion of Ibn Hazm is not limited

to an obligatory bequest for orphaned grandchildren. In addition, the legal basis of the

652 See Chapter 3 Section 3.4 for more details.
653 See Chapter 3 Section 3.4 for more details.
654 See Chapter 4 Section 4.2 for more details.
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obligatory bequest for the orphaned grandchildren in JPSL 15 is Article 279.5°° This article
provides different conditions that should be met for the obligatory bequest to be imposed,
including that the orphaned grandchildren must be alive at the time of death of the testator.
Further, if there are orphaned grandchildren from more than one descendent, the amount of the
obligatory bequest remains within the limit of one-third of the deceased’s net estate. The
obligatory bequest may co-exist with other bequests, whether the other bequests are obligatory
or optional. Therefore, if bequests exceed one-third of the deceased’s net estate, the excess is
always reframed as an optional bequest which depends on the consent of the heirs. However,
there is no specific method under JPSL 15 for calculating the obligatory bequest before

distributing the estate among the heirs.*>

The chapter demonstrated that there is a distinction between orphaned agnate grandchildren
and orphaned cognate grandchildren in the provisions of the obligatory bequest under the JPSL
15. This means that Article 279 of the JPSL 15 imposes an obligatory bequest only for orphaned
agnate grandchildren and their descendants, while orphaned cognate grandchildren are not
entitled to any of the deceased’s estate.®>” This position differs from that found under EAW 71,
which imposes an obligatory bequest for all orphaned grandchildren, as stated above and in
Chapter Three. However, the position of Jordanian law in this point is similar to that which
was adopted under Section 27 of the Muslim Wills Act of 1999 in Selangor (MWAS 1999) in
Malaysia, before amendment. This position under MWAS 1999 was criticised and amended,

as stated in Chapter Five.

Chapter Five of the study addressed obligatory bequests under Section 27 of the MWAS 1999
in Malaysia. The chapter showed that the MWAS 1999 provides an obligatory bequest for
orphaned grandchildren. The provisions were subject to restrictions, such as those imposed by
the National Fatwa Committee in Malaysia No. 83 and the amendment of 2016 in the law. The
obligatory bequest was defined as the distribution of the deceased’s estate to orphaned
grandchildren within the limit of one-third of the deceased’s net estate. The chapter showed
that the jurisprudential basis of the MWAS 1999 regarding obligatory bequests is reflected in
the opinions of some Muslim scholars, such as Taoos and Qotadah, who based their opinions
on the Quranic Verse (2) 180 and the Sunnah.®>® In addition, in Selangor the legal basis for the
obligatory bequest and its execution for orphaned grandchildren is Section 27 of the MWAS

655 Jordanian Personal Status Law no 15 of 2019. See Chapter 4 Section 4.3 for more details.
656 See Chapter 4 Sections 4.3-4.6 for more details.

657 See Chapter 4 Sections 4.3.4 for more details.

658 See Chapter 5 Section 5.2 for more details.
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1999 and the opinion of the National Fatwa Committee. This section also outlines conditions
that should be met for the obligatory bequest to be executed, including that the orphaned
grandchildren must be alive at the time of death of the testator. Further, if there are orphaned
grandchildren from more than one descendent, the amount of the obligatory bequest remains
within the limit of one-third of the deceased’s net estate after deducting the claims of optional
bequests. Furthermore, the obligatory bequest may co-exist with other bequests whether they
are obligatory or optional bequests the MWAS 1999. The optional bequest, however, is
distributed before the obligatory bequest. This provision does not exist under Egyptian and
Jordanian law. If bequests exceed one-third of the deceased’s net estate, the excess is subject
to the consent of the heirs. There is no specific method for calculating obligatory bequest under
Section 27 of the MWAS 1999.9? However, the MWAS 1999 provides a guideline for the

amount which must be extracted.

The chapter demonstrated that even if there was ambiguity regarding the orphaned agnate
grandchildren and the orphaned cognate grandchildren entitled to the obligatory bequest under
Section 27 of the MWAS 1999, it becomes due both to the orphaned agnate grandchildren and
their descendants, and to the orphaned cognate grandchildren and their descendants. This
means the position is different to that under Article 279 of the JPSL 15 as stated above and in
the relevant chapter. However, this position is similar to that found under EAW 71, which
imposes an obligatory bequest for all orphaned grandchildren, as stated above and in Chapter

Three.

6.2 Conclusion

This study concludes that the three legal systems, namely the Egyptian, Jordanian and
Malaysian, are consistent in some rules and inconsistent in other rules or conditions regarding
the obligatory bequest. In other words, there are similarities and differences between these legal
systems. Some of these similarities and differences are as follows. First, the three legal systems
are similar in that they impose an obligatory bequest for orphaned grandchildren. This means
that they do not impose or regulate an obligatory bequest for other relatives. This is in spite of
the fact that the jurisprudential basis of these three legal systems was founded on the opinions
of some Muslim scholars who are of the view that the obligatory bequest is due to all non-

inheriting relatives. In addition, the three legal systems provide that this obligatory bequest is

659 See Chapter 5 Section 5.4 for more details.
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limited to one-third of the net estate. Further, they make the obligatory bequest equal to the
dead child’s share of the net estate of the grandparent, had he/she survived the grandparent.
However, if the share of the dead child exceeds one-third of the deceased’s net estate, the excess

is always reframed as an optional bequest which is subject to the consent of the heirs.

The three legal systems also provide that if orphaned grandchildren receive less than the dead
child’s share from the deceased’s net estate by any means other than inheritance, the share must
be completed as long as it falls within the one-third limit. Furthermore, the three legal systems
provide that orphaned grandchildren must not inherit even a small portion from the deceased’s
estate. Moreover, the child (the father of the orphaned grandchildren) must pass away before
or at the same time as the grandparent of the orphaned grandchildren. The grandchildren must
also be alive at the time of death of the grandparent. Otherwise, the obligatory bequest may be
made to their descendants, if applicable. The three legal systems also provide that orphaned
grandchildren are entitled to an obligatory bequest, to be distributed among them according to
the rule that the male share is double the share of the female. The three legal systems also

provided that orphaned grandchildren should not be involved in the murder of the grandparent.

Secondly, the three legal systems have differences in that, for example, the JPSL 15 imposes
an obligatory bequest for orphaned agnate grandchildren only, while the MWAS 1999 imposes
the obligatory bequest for both orphaned agnate and cognate grandchildren and their
descendants, and under the EAW 71 to orphaned agnate grandchildren and their descendants,
but only to orphaned cognate grandchildren and not their descendants. In addition, while the
JPSL 15 and the EAW 71 provide that the obligatory bequests must be executed before the
optional bequests, the MWAS 1999 provides that the obligatory bequest may be executed after
the optional bequests. Further, the JPSL 15 makes a clear provision that if the orphaned agnate
grandchildren are heirs but nothing remains for them, they are entitled to an obligatory bequest.
In contrast, the EAW 71 and the MWAS 1999 only provide that the orphaned grandchildren
must not be heirs, but they do not address this issue further. Therefore, the Egyptian legislature

should learn from this provision in order to remove the ambiguity in this regard.

The JPSL 15 provides that a difference in religion does not disqualify orphaned grandchildren
from an obligatory bequest, while the MWAS 1999 provides that a difference in religion
prevents entitlement to obligatory bequests. The EAW 71 does not make clear provision for
this issue. However, a difference in religion does not bar orphaned grandchildren from an
obligatory bequest, as demonstrated in Chapter Three under the EAW 71. Nonetheless, the

ambiguity regarding entitlement to an obligatory bequest in case of a difference in religion
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must be removed by the Egyptian legislature, as executed by the JPSL 15 and the MWAS 1999.
Chapter Five shows that the MWAS 1999 has been amended to close the gaps that were found
in this law. The Egyptian legislature, therefore, should learn from this approach in order to
amend the EAW 71 to close these gaps, and to develop the law as is recommended in the next

section.

In addition, there is no specific method to calculate the amount of the obligatory bequest under
the EAW 71. However, any method may be used provided that the amount must be related to
the share of the dead child within the limit of one-third of the deceased’s net estate. The MWAS
1999 provides a detailed guide which explains how said amount is determined, while there is
ambiguity under the JPSL 15 and EAW 71. Therefore, there is no clear prescribed method for
calculating the obligatory bequest before the inheritance claims under all the discussed legal
systems. Nonetheless, the study shows that the obligatory bequest can in some situations be
extracted together with the distribution of inheritance, although in most situations, it must be

extracted before the distribution of inheritance.

The examination of these legal systems regarding obligatory bequest show that the obligatory
bequest is consistent with the Islamic Shari ‘ah, as was stated in Chapter Two of this study,
except in some cases such as the discrimination by the JPSL 15 in limiting the obligatory
bequest to the orphaned agnate grandchildren.®®® In addition, according to the advocates of the
obligatory bequest, the Islamic Shari‘ah does not limit the obligatory bequest to orphaned
grandchildren. There are some shortfalls, as was stated in this study, which need to be addressed
by the legislature in each country. Based on the discussion in this study some recommendations

are provided below.

6.3 Recommendations

Since the study intended to address the gaps in the EAW 71, it recommends the following for
the Egyptian legislatures. First, since the law is based on the fundamental Islamic rule regarding
the extent of the ruler’s authority to restrict what is permissible, it supports the argument in this
study that the obligatory bequest should not be limited only to orphaned grandchildren. It has
been demonstrated in Chapter Two that the bequest is not limited under Islamic Shari ah. In
limiting the obligatory bequest to orphaned grandchildren, the law does not achieve justice

among the members of a family. If it is in the public interest to help orphaned grandchildren

660 See Chapter 4 section 4.3.3 for more details.
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because they are poor, then there might also be other relatives who are non-heirs and are in
need as well, such as the grandparents of the deceased, if such grandparents are still alive and
non-heirs. These grandparents, as an example, may also be in need and the law should entitle

them to receive an obligatory bequest

Chapter Three demonstrated that this is consistent with Islamic Shari‘ah principles which
support the claim that bequests are valid for all non-inheriting relatives. The rules of Islamic
Shari ‘ah are not set only for a category of non-heirs relatives, such as orphaned grandchildren.
They are set for all non-inheriting relatives, with no distinction. In addition, it was
demonstrated in Chapter Three that the opinion of Ibn Hazm, on which the Egyptian law is
partially based, states that the obligatory bequest can be made for all needy non-inheriting
relatives within the limit of one-third of the deceased’s net estate. Thus, this is a call to amend
this law to include more non-inheriting relatives in the obligatory bequest. This would be the
appropriate solution which works with the relevant jurisprudential supports, as mentioned in

the explanatory memorandum.

Further, the method for calculating the obligatory bequest should be decided and specified,
whether this is done through calculating such bequest in relation to the inheritance, or through
the general method used by Islamic jurisprudence, which is to extract the obligatory bequest
from the one-third before dividing the deceased’s estate. The provision regarding differences
in religion must also be clearly stated. The law is clear in this regard when providing that there
must not be a difference in religion between the ascendant and descendant as is stated in
Chapter Five. Furthermore, the situation where orphaned grandchildren inherit when nothing
remains for them, should be resolved in the same manner as the Jordanian law and the MWAS

1999, as shown in Chapters Four and Five respectively.
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