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Abstract Article 14(1) of the International Covenant on Civil and Political Rights provides that “All persons shall be equal 
before the courts and tribunals.” A similar provision does not appear in the African Charter on Human and Peoples’ 
Rights. Thus, Article 3 of the African Charter on Human and Peoples’ Rights (the African Charter) provides that “(1) 
Every individual shall be equal before the law. (2) Every individual shall be entitled to equal protection under the law. 
Article 60 of the African Charter empowers the African Court on Human and Peoples’ Rights to refer to international 
instruments when interpreting the Charter. Article 7 of the Protocol establishing the Court empowers the Court to 
“apply the provisions of the Charter and any other relevant human rights instruments ratified by the state concerned.” 
It is on the basis of those two provisions, the African Court has referred to Article 14(1) of the ICCPR when interpreting 
Article 3 of the African Charter. In many decisions, the African Court has held that the “right to equality before the 
law requires that all persons shall be equal before the courts and tribunals.” The African Court has also held that 
the right to equality before the law and the right to equality before courts are the same “in substance.” However, 
the drafting history of Article 14(1) shows that the principle of equality before courts and tribunals is different from 
the right to equality before the law under Article 26 of the ICCPR. Relying on this drafting history, the author argues 
that the African Court has blurred the distinction between the principle of equality before courts and tribunals and 
the right to equality before the law. This implies, as the submissions by some delegates during the Third Committee 
meetings show, that states may establish separate courts for different groups of people based on grounds such as 
race or economic status provided that such courts apply the same law(s) (people are equal before the law). In other 
words, the “separate but equal” approach. It also implies that some judicial officers may exercise their discretion 
discriminatorily.
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I. Introduction

Article 10 of the Universal Declaration of Human Rights (1948) provides that “Everyone is entitled in full 
equality to a fair and public hearing by an independent and impartial tribunal in the determination of his 
rights and obligations and of any criminal charge against him.” Article 14(1) of the International Covenant 
on Civil and Political Rights provides that “All persons shall be equal before the courts and tribunals.” The 
same provision also states that “In the determination of any criminal charge against him, or of his rights 
and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent, 
independent, and impartial tribunal established by law.” Thus Article 14(1) provides for two separate but 
related rights: the right to equality before courts and tribunals and the right to be tried by a competent, 
independent, and impartial tribunal. It is beyond the scope of this article to discuss the second right above.1 
Article 3 of the African Charter on Human and Peoples’ Rights (the African Charter) provides that “(1) Every 
individual shall be equal before the law. (2) Every individual shall be entitled to equal protection under the 
law.” Thus, Article 3 of the African Charter on Human and Peoples’ Rights is silent on the issue of equality 
before courts and tribunals. Article 60 of the African Charter empowers the African Court on Human and 
Peoples’ Rights to refer to international instruments when interpreting the Charter.2 Article 7 of the Protocol 
establishing the African Court on Human and Peoples’ Rights (1998) empowers the Court to “apply the 
provisions of the Charter and any other relevant human rights instruments ratified by the state concerned.” 
It is on the basis of Article 60 of the African Charter and Article 7 of the Protocol that the Court has referred 
to the ICCPR when interpreting some of the provisions of the African Charter. Although the ICCPR provides 
for the principle of equality before courts in a separate provision (Article 14) and the right to equality before 
the law in another provision (Article 26), the African Court on Human and Peoples’ Rights has read Article 
14(1) of the ICCPR with Article 3 of the African Charter on Human and Peoples’ Rights to hold that the “right 
to equality before the law requires that all persons shall be equal before the courts and tribunals.” This 
approach blurs the distinction between Articles 14(1) and 26 of the ICCPR. The drafting history of Article 14(1) 
of the ICCPR does not also support this approach. The author will start with a detailed illustration of the 
drafting history of Article 14(1). This will form the basis for the argument that the African Court’s approach of 
equating the right to equality before courts and tribunals with the right to equality before the law is contrary 
to the drafting history of Article 14(1).

II. Drafting History of Article 14(1) of the ICCPR

The Universal Declaration of Human Rights (1948) was an important “guide” in the drafting history of 
Article 14 of the ICCPR. Article 10 of the Universal Declaration of Human Rights provides that “Everyone 
is entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in the 
determination of his rights and obligations and of any criminal charge against him.” For the purposes of this 
discussion, the relevant part of the draft Article 14(1) of the ICCPR, submitted by the Commission on Human 
Rights to the United Nations General Assembly, provided that:

1For a detailed discussion of this right, see, for example, JD Mujuzi, “The accused’s right to be tried by a competent, independent, and impartial 
tribunal: The drafting history of Article 14(1) of the International Covenant on Civil and Political Rights and how it has been implemented in 
practice” (2023) 7(2) Problemy Prawa Karnego 1–40.

2Article 60 provides that “The Commission shall draw inspiration from international law on human and peoples’ rights, particularly from the 
provisions of various African instruments on human and peoples’ rights, the Charter of the United Nations, the Charter of the Organisation of 
African Unity, the Universal Declaration of Human Rights, other instruments adopted by the United Nations and African countries in the field of 
human and peoples’ rights, as well as from the provisions of various instruments adopted within the Specialised Agencies of the United Nations 
of which the Parties to the present Charter are members.”
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“All persons shall be equal before the courts and tribunals. In the determination of any criminal charge 
against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and 
public hearing by a competent, independent, and impartial tribunal established by law.”3

The Third Committee debated the above draft provision for possible adoption or amendment. The next 
part of the article deals with the arguments that the state delegates raised during the Third Committee 
meetings. These arguments are necessary to demonstrate the drafters’ understanding of, among other 
things, the meaning(s) and purpose(s) of Article 14(1).

A. Legislative Intent: Beyond Articles 16 and 26 of the ICCPR

During the debates on Article 14 at the third committee meeting, the United Kingdom delegate suggested 
that the first part of Article 14(1), which provides that “All persons shall be equal before the courts and 
tribunals,” should be deleted. He motivated his submission on the ground that the right to equality had 
been addressed in draft Articles 164 and 245 of the draft Covenant and that there was “no need to mention it 
in Article 14.”6 The United Kingdom’s proposed amendment was supported by delegates from four countries
—Argentina,7 Ecuador,8 Ceylon9 and Jordan.10 They all reiterated the argument by the United Kingdom that 
the provision was redundant as the issue of equality had been addressed in Articles 16 and 24. Although the 
Ceylon delegate supported the United Kingdom’s amendment, he implied that he was open to supporting 
the retention of the provision if the “intention was to state it in a slightly different form in the article under 
consideration and drawing a distinction between tribunals and courts.”11 Thus, the only reason the five 
countries opposed the retention of the first sentence of Article 14(1) was that it was redundant.

However, most delegates opposed the United Kingdom’s proposal to amend Article 14(1) by deleting the 
first sentence. Those who opposed it can be grouped into three categories. In the first category were those 
delegates who supported the retention of Article 14(1) as a whole on the grounds that it was in “harmony” 
with their domestic legal system.12 In the second category were delegates who explained why they opposed 
the deletion of the first part of Article 14(1). For example, the Ukrainian Soviet Socialist delegate argued that 
he “strongly opposed” the United Kingdom’s amendment because

“It was important that article 14, which enunciated the right to a fair trial, should open with a 
clear statement of principle. The first sentence was not, as the United Kingdom representative had 
maintained, the exact equivalent of the provisions contained in articles 16 and 24. The recognition of 
everyone as a person before the law and the provision that all persons should be equal before the law 
did not necessarily ensure that they should be equal before the courts and tribunals. In fact, equality 

3Official Records of the General Assembly of the United Nations, 14th Session, Annexes (15 September–13 December 1959) (New York, 1960) 298.

4Article 16 provides that “Everyone shall have the right to recognition everywhere as a person before the law.”

5Draft Article 24 was renamed Article 26 in the final version of the Covenant. It provides that “All persons are equal before the law and are entitled 
without any discrimination to the equal protection of the law.” In this respect, the law shall prohibit any discrimination and guarantee to all 
persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other 
opinion, national or social origin, property, birth, or other status.”

6United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.961 (19 November 1959) at 259 (Mr Hoare).

7United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.961 (n 6) 259 (Mr Ruda).

8United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.961 (n 6) 259 (Mr Romero).

9United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.961 (n 6) 263 (Mr Wijesinha).

10United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.966 (November 24, 1959) at 279 (Mr El-Farra).

11United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (19 November 1959) at 263 (Mr Wijesinha).

12United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 259 (Mr. Manickavasagam) (Federation of Malaya).
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before the law could become a farce without equality before the courts. For instance, if there were 
special courts for persons of different races, there could be no real equality before the law. The first 
sentence would strengthen the provisions in articles 16 and 24 if it was retained, but those articles 
would not make up for it if it was deleted.”13

The Indian delegate also supported the retention of the first paragraph of Article 14(1) on the basis that 
it was different from Articles 16 and 14. He added that if the United Kingdom failed to give “more convincing 
arguments than those advanced so far for the deletion of that sentence, his delegation would be unable to 
support the…amendment calling for [the] deletion of the sentence.”14 In other words, he was not convinced 
that the right under Article 14(1) was implied under Articles 16 and 24. The Italian delegate also opposed the 
United Kingdom amendment because he found it “strange” to proclaim the equality of all persons before 
the law only in Article 24.”15 He added that

“The Commission on Human Rights had had, however, other reasons for including that important 
statement of principle. It was not enough to recognize that all persons had equal rights. That equality 
had to be made a reality, and the same conditions had to obtain in practice for all persons at the 
different stages of proceedings. That fundamental principle was laid down in the first sentence and was 
developed in the rest of the provision, especially in the sub-paragraphs of paragraph 2. Thus, to make 
article 14 fully comprehensible, it was essential to retain the first sentence.”16

In addition, he suggested that the first paragraph of Article 14(1) should be amended to provide that “[a]ll 
persons shall have equal rights and possibilities before the courts and tribunals.”17 However, he did not 
explain why the amendment was necessary. This could be referred to as the third approach, where a delegate 
supported the retention of the provision and suggested how it could be amended to better protect the right 
therein. In response, the United Kingdom delegate disagreed with the Italian amendment and argued that

“He could not agree with the Italian representative that the first sentence of [A]rticle 14 should be 
interpreted as signifying that all human beings had equal rights or possibilities before the courts. 
The persons and groups which formed a society were in different situations and therefore possessed 
different rights. It could not be claimed, for example, that a property owner and a person who owned 
nothing had the same rights before the courts. What was true was that the law must ensure equal 
protection for all those who possessed a right. Article 14 simply specified the rights which properly 
belonged to a person charged with a criminal offence, and those rights necessarily differed from the 
rights of the prosecution. Its real object was to guarantee equality of treatment to all persons by 
preventing the granting of privileges to certain classes of citizens. Such a concept met with his entire 
approval, but he was not convinced that it [needed to] appear in article 14 in view of the fact that it 
appeared elsewhere in the draft Covenant.”18

In response, the Italian delegate argued that

13United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 261 (Mr Nedbailo).

14United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 264 (Mr Mehta).

15United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 264 (Mr Colucci).

16United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 264 (Mr Colucci).

17United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 264 (Mr Colucci).

18United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 264 - 265 (Mr Hoare).
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“He had not meant that the defence and the prosecution had the same rights, but merely that all 
persons belonging to a particular category, for example, all witnesses or all defendants, should enjoy 
the same rights. He did not think that a person's rights were a consequence of his situation. Thus, 
everyone enjoyed the right of property because everyone owned something, and that right was the 
same whatever the value of the property in question.”19

The delegate of the United Arab Republic argued that deleting the first paragraph of Article 14(1) “might 
be to remove a basic safeguard from the Covenant.”20 He asked the United Kingdom delegate to express 
his “views” on why it was necessary for the paragraph to be deleted.21 In response, the United Kingdom 
delegate argued that he proposed the deletion of the first paragraph of Article 14(1) because it was not 
“advisable to include three aspects of the same idea in three different articles.”22 The delegates from the 
Ukrainian Soviet Socialist Republic23 and the Philippines24 argued that the first sentence of paragraph 14(1) 
had to be retained because the principle it provided for was different from those principles in Articles 16 
and 26. The United Kingdom’s delegate submitted that he was prepared to withdraw his proposal to delete 
the first paragraph of Article 14 “in view of the remarks of the representatives of India, the Ukrainian SSR, 
and the Philippines.”25 However, he also wanted “to know the opinion of the Argentine representative, who 
had also suggested the deletion of the first sentence of paragraph 1.”26 Before the Argentine delegate could 
make his submissions, other state delegates expressed their views on whether the said provision should 
be deleted. The Chilean delegate argued that the reasons given by the United Kingdom for deleting the 
paragraph were not convincing.27 Likewise, the Peruvian delegate argued that he supported the retention 
of the first paragraph of Article 14(1) “because it granted an absolutely essential guarantee to all persons.”28 
He also added that Article 14(1) did not duplicate the guarantees under Articles 16 and 24.29 He argued that 
“the words ‘courts and tribunals’ might perhaps be replaced by ‘judges and tribunals’, there being, for a 
Peruvian, hardly any difference between a tribunal and a court.”30 The Yugoslav delegate also opposed the 
United Kingdom amendment because the draft Article “attached the greatest importance to the principle 
of equal rights” and found the United Kingdom’s argument “on the right to property…debatable.”31 The 
Ghanaian delegate also supported the retention of the provision because “it expressed the main point of 
the article. It affirmed one of the fundamental rights of the individual in a society necessarily composed of 
the governing and the governed, and it very rightly condemned all discriminatory practices.”32 She added 
that she was open to supporting any amendment that would improve the text of Article 14(1).33 The Afghan 
delegate supported the retention of the provision because

19United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 265 (Mr Colucci).

20United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 264 (Mr Sharaf).

21United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 264 (Mr Sharaf).

22United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 264 (Mr Hoare).

23United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 265 (Mr Nedbailo).

24United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 265 (Mr Quiambao).

25United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 265 (Mr Hoare).

26United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 265 (Mr Hoare).

27United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 265 (Mr Maqueira).

28United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 265 (Mr Cox).

29United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 265 (Mr Cox).

30United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 265 (Mr Cox).

31United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 265 (Mr Karapanzda).

32United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 265 (Miss Addison).

33United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 265 (Miss Addison).
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“[I]n an instrument like the Covenant, which ought to have ideological significance as well as legal 
import, the initial sentence of [A]rticle 14 was of signal importance. It restated a principle proclaimed 
in [A]rticle 10 of the Universal Declaration of Human Rights and was intended to guarantee respect for 
the general rule of equal rights in a particular sphere.”34

In support of the earlier position that the first sentence of Article 14 should be deleted and in response 
to the query raised by the United Kingdom representative, the Argentine representative argued that equality 
before the courts was contemplated under the right to equality before the law provided for under Article 24 
of the draft Covenant. He added that

“[E]quality before the courts was merely equality before the law. The courts were established by the law, 
which was the source of their powers. They did not base their judgements on equity but were required 
to apply the law. Accordingly, it was equality before the law and not equality before the courts which 
should be affirmed.”35

The Saudi Arabian delegate, after listening to the Argentine submissions, opposed the deletion of the 
paragraph because “[i]n a democratic country all citizens should be answerable to the same courts and 
should be tried according to the same procedure.”36 Other delegates from Liberia,37 Burma,38 Japan39, and 
Iraq40 favoured adopting Article 14 without deleting the first sentence. At this stage, it was evident that 
only the Argentine delegate was insisting on the deletion of the first sentence of Article 14. He continued 
to substantiate his position that the first sentence of Article 14(1) should be deleted because “the principle 
it stated was unrealizable.”41 He added that “[a]ll persons were not equal before the courts and tribunals, 
and the position of the persons who appeared varied according to the type of court and tribunal. Everyone 
should be equal before the law, but that was taken care of elsewhere.”42

B. The Safeguard against Exceptional Jurisdiction and Special Courts

It has been mentioned above that the Ceylon delegate had initially supported the United Kingdom’s 
initial position that the first sentence of Article 14 should be deleted. He subsequently changed his mind and 
joined those who supported its retention. In support of his “new” position, he argued that: “there was a great 
difference between equality before the courts [under Article 14(1)] and equality before the law [under the 
draft Articles 16 and 24]. Although the former type of equality was often difficult to implement the principle 
certainly deserved to be mentioned in the Covenant.”43 The Venezuelan delegate also opposed the deletion 
of the sentence on the ground that “the principle of fair and equitable justice should be embodied in the 
Covenant and… the sentence constituted the very heart of [A]rticle 14. Retention of the sentence, despite 

34United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 266 (Mr Farhad).

35United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 266 (Mr Ruda).

36United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 266 (Mr Baroody).

37United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.962 (n 11) 266 (Mr Peabody).

38United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.963 (20 November 1959) 267 (Mrs Nyun Han).

39United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.963 (n 38) 267 (Mrs Kume).

40United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.963 (n 38) 267 (Mr Yasseen).

41United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.963 (n 38) 267 (Mr Ruda).

42United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.963 (n 38) 267 (Mr Ruda).

43United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.963 (n 38) 268 (Mr Wijesinha).

44United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.963 (n 38) 268 (Mr Rey).
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the similarities with articles 16 and 24, could only strengthen the text.”44 Likewise, the Iranian delegate also 
supported the retention of the sentence because

“It was the key to the whole article. The fact that men were not equal in society was irrelevant. Iranian 
law was based on the Koran, which pointed out that, while men were not equal in society, they were 
equal before God and the law. Moreover, while it was true that articles 16 and 24 of the draft Covenant 
dealt with a related matter, they did not fully cover the right set forth in the sentence in question.”45

The Iranian delegate’s submission blurred the distinction between equality before courts and equality 
before the law. The Polish delegate also argued that he supported the retention of the first sentence of 
Article 14(1) because it contained an “extremely important” principle which “was not contained in any other 
article.”46 The United Kingdom delegate reiterated his position that he was not opposed to the retention 
of the provision and that “[h]e had suggested its deletion merely in the interests of good order, since it 
was repetitious in relation to articles 16 and 24.”47 He added that “his attitude was different from that 
of the Argentine representative, who objected to it on the grounds of principle.”48 The Swedish delegate 
supported the retention of the provision on the ground that the principle it enunciated was different from 
those provided for under Articles 16 and 24.49 The Romanian delegate argued that the provision should be 
retained because

“The key paragraph of the article [14] was paragraph 1, and the first sentence of that paragraph was 
of capital importance. It reminded every judge that the law was impartial and that he, too, should be 
impartial in administering the law. Administering the law was not a purely automatic operation. A judge 
sometimes had to interpret legislative provisions. Moreover, the law itself often gave him a certain 
power of discretion when, for example, he had to decide on a penalty, within specified limits, to fix 
damages, to weigh the value of statements by witnesses or of circumstantial evidence, or to decide on 
the amount of surety for bail. It was not enough, therefore, to proclaim the principle of equality before 
the law in [A]rticle 24. It was also necessary to see that the law was administered impartially.”50

The Ecuadorian delegate argued that the provision had to be retained because it embodied a funda
mental principle which would guarantee that the individuals would have all the rights in the Covenant.51 
The French delegate argued that although the arguments advanced by the Argentine delegate to motivate 
the deletion of the provision were convincing and that the right under the provision was catered for under 
Articles 16 and 24, he supported the retention of the provision as he “had no objection to the principle 
stated therein.”52 The Italian delegate “remained absolutely opposed to the deletion of the first sentence 
of paragraph 1.”53 The delegate of the Union of Soviet Socialist Republics explained why he opposed the 
proposal to delete the provision. He argued that

45United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.963 (n 38) 268 (Mr Assar).

46United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.963 (n 38) 268 (Mr Ketrzynski).

47United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.963 (n 38) 269 (Mr Hoare).

48United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.963 (n 38) 269 (Mr Hoare).

49United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.964 (23 November 1959) at 271 (Mr Stahl).

50United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.964 (n 49) 271 (Mr Dumitru).

51United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.964 (n 49) 272 (Mr Romero).

52United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.964 (n 49) 272 (Mr Bouquin).

53United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.964 (n 49) 275 (Mr Colucci).
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“He strongly opposed the deletion of the first sentence of paragraph 1. It was incorrect to state that 
equality before the law was the same as equality before the courts. Equality before the courts could 
exist only if that principle was laid down in a law and if there was a single system of courts for everyone. 
If, on the contrary, the law provided for different courts for different races, for instance, there could be 
no equality before the courts. If the first sentence of paragraph 1 was deleted, a country which practised 
such racial discrimination might maintain that it had complied with all the provisions of article 14. It 
was the [Third] Committee’s duty to prevent such a possibility. Since even the delegations which had 
supported the deletion of the first sentence had no objection to the principle it proclaimed, but had 
been concerned only with purity of form, he appealed to them to accept such a small embellishment 
in the interests of unanimity.”54

The Honduras delegate also opposed the deletion of the provision because “[i]t was essential to ensure 
that a person should not be placed in a position of inferiority by reason of circumstances or environment.”55 
The Japanese delegate reiterated that she was opposed to the deletion of the provision because “[s]he 
did not consider that the first sentence of paragraph 1 was a repetition of provisions contained in other 
articles.”56 Since most of the delegates were opposed to the deletion of the provision, the United Kingdom 
delegate advised his Argentine counterpart to consider withdrawing the proposal.57 The Argentine delegate 
agreed with his United Kingdom counterpart to withdraw the amendment “in the interest of compromise.” 
However, before doing so, he explained why he thought it would have been better to delete the first sentence 
of Article 14. He stated that

“[W]hile he had no fundamental objection to the first sentence in paragraph 1, the sentence was not 
very well worded. The intention of the authors had been that the law should give equal rights to 
all who were in the same situation vis-vis the courts. That was a rather different idea from the one 
expressed in the sentence. In civil actions the rights of the plaintiff were not the same as those of the 
respondent, any more than in criminal cases those of the Attorney General were the same as those 
of the accused. Similarly, according to the nature of the decision (arbitral award, ordinary judgement, 
and so forth) the rights of the parties were not the same. More than that, some persons were in a 
different situation from others by virtue of their functions: the representative of a State Member of 
the United Nations enjoyed diplomatic privileges and immunities and was therefore not in the same 
position as a United States citizen; and on the national level, the members of legislative bodies enjoyed 
parliamentary immunities. It would be wiser, therefore, to delete the first sentence in [A]rticle 14. Some 
representatives wished, quite rightly, to ban arbitrary distinctions based on race; but article 24 sufficed 
for that purpose. All persons should enjoy equal protection, but they were not equal before the courts, 
because circumstances varied from case to case. Moreover…paragraph 1 of article 14 had to do with the 
publicity of hearings, and the first sentence, which had been tacked on subsequently, had no relevance 
to the rest of the text. The idea it expressed was also contained in paragraph 2 of artic le 14 and in 
articles 16 and 24.”58

54United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.964 (n 49) 276 (Mr Morozov).

55United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.964 (n 49) 277 (Mrs. Aguilar De Colmant).

56United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.964 (n 49) 277 (Mrs Kume).

57United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.966 (November 24, 1959) at 280 (Mr Buxton).

58United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.966 (n 57) 280 (Mr Ruda).
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Although the first reason he had advanced to support the United Kingdom’s amendment was that the 
provision was redundant, he later developed more strong reasons to substantiate his view. This change could 
be explained by the fact that most delegates had not been persuaded that the provision was redundant.

C. Procedural Equality as an Independent Human Right

Since the Argentine delegate had withdrawn the amendment, one would have expected the delegates 
to desist from making further submissions as to why they had disagreed with the Argentine amendment. 
However, this was not the case. Some of them continued to express their opinions. For example, the Greek 
delegate, after thanking the United Kingdom and Argentine delegates for withdrawing the amendment, 
argued that she opposed the Argentine amendment because

“Although it could be argued, from a legal point of view, that the idea it expressed was already contained 
in [A]rticle 24, and was the logical consequence of the provision that ‘everyone shall be entitled to a fair 
and public hearing by a competent, independent and impartial tribunal’, the sentence nevertheless had 
its place at the beginning of [A]rticle 14. Diplomatic and parliamentary immunities were only exceptions 
which proved the rule.”59

Similarly, the Pakistan delegate commended the United Kingdom and Argentine delegates’ decision to 
withdraw the amendment because “[t]he first sentence in [A]rticle 14 and the first sentence in [A]rticle 24 
stated different principles. The latter had to do with the impartiality of the law and the former with the 
impartial application of the law.”60 The Indian delegate thanked his Argentine counterpart for withdrawing 
the amendment and argued that the first sentence of Article 14(1) “did not in fact overlap with Articles 16 and 
24. The exceptions to the principle of equality before the courts which had been cited by the representative 
of Argentina merely proved the rule. In the modern world in any case, there was a tendency for privileges of 
any kind to disappear.”61 The Indonesian delegate ‘regarded the first sentence of’ Article 14(1) ‘as essential’ 
and was “gratified” that the United Kingdom and Argentine had withdrawn the amendment.62 The French 
delegate reiterated his delegation’s position that the first sentence of Article 14(1) should be retained 
although it had previously “questioned its usefulness.”63 Against that background, Article 14(1) was adopted 
without deleting or amending its first sentence.64 Thus, procedural equality is an independent human right.

III. Implications of the Travaux Préparatoires and Article 14(1) in Practice

The drafting history of Article 14(1) shows that the majority of the delegates were of the view that equality 
before courts and tribunals is different from equality before the law. As the Pakistan delegate explained, 
equality before courts is about the impartiality of the law, whereas equality before the law deals with the 
impartial application of the law. Although equality before the courts and tribunals is an independent right, 
it is related to other rights, particularly the right to equality before the law (Article 26) and the right to be 
recognised everywhere as a person (Article 16). The right to be recognised everywhere as a person applies 

59United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.966 (n 57) 280 (Mrs. Mantzoulinos).

60United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.966 (n 57) 281 (Mrs Begum Aziz Ahmed).

61United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.966 (n 57) 281 (Mr Mehta).

62United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.966 (n 57) 281 (Mr Sutanto).

63United Nations General Assembly, 14th Session, Third Committee, A/C.3/SR.966 (n 57) 282 (Mr Bouquin).

64United Nations General Assembly, 14th, Third Committee, A/C.3/SR.967 (25 November 1959) at 286.See also Official Records of the General 
Assembly of the United Nations, 14th Session, Annexes (15 September–13 December 1959) (New York, 1960) 303.See also Amal Clooney and Philippa 
Webb, The Right to a Fair Trial in International Law (Oxford University Press 2021) 722.
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to every place and situation. Thus, it also applies to courts. Everyone, irrespective of their status before 
the court (for example, accused, victim, or prosecutor), must be recognised as a person. In the same vein, 
everyone is equal before the law. Thus, when the court applies or interprets any law, it should not do so in a 
discriminatory manner. For a claim on the basis of Article 26 to succeed, the court or tribunal must find that 
the complainant was discriminated against on either of the enumerated or analogous grounds mentioned 
thereunder. The drafting history of Article 14(1) shows that equality before courts prohibits, among other 
things, the establishment of different courts for different people based on any of the prohibited grounds 
under Article 26 of the Covenant. It is not enough for the state to give lip service to equality before the courts. 
The equality must be guaranteed de facto and de jure. It is beyond equality before the law. It also includes 
the manner in which the court is managed administratively. It is against this background that the Human 
Rights Committee stated that “[a] situation in which an individual’s attempts to access the competent courts 
or tribunals are systematically frustrated de jure or de facto runs counter to the guarantee of Article 14, 
paragraph 1, first sentence.”65 The drafting history of Article 14(1) also shows that equality before courts 
does not necessarily mean the same thing as equality before judges. This explains why the delegates did 
not approve the Peruvian delegate’s proposal to replace the word “court” by the word “judges.” Likewise, 
there is a difference between courts on the one hand and tribunals on the other. However, what is common 
to both bodies is that the right to equality for any person appearing before each must be guaranteed.

A. The African Court and some African Countries’ Understanding of the Right to Equality 
Before Courts

In light of the above discussion, the argument by the African Court on Human and Peoples’ Rights that 
“right to equality before the law requires that all persons shall be equal before the courts and tribunals”66 
or that equality before the law and equality before the courts in Article 14(1) are the same “in substance” 
is67 not supported by the drafting history of Article 14(1). This is because the Court ignores the distinction 
between the two rights. It collapses the right under Article 14(1) into that under Article 26 of the ICCPR 
(Article 3 of the African Charter). These are two separate but related rights. The right under Article 14 cannot 
be used as one of the elements of the right under Article 26 of the ICCPR (Article 3 of the African Charter). 
The Court also equates the right under Article 14(1) with that under Article 26 of the ICCPR (Article 3 of the 
African Charter). However, some courts have equated the right to equality before the law with the principle 
of equality before courts. For example, Article 27 of the Constitution of Kenya (2010) provides for the right 
to equality before the law. However, in Republic v Wefofwa,68 the High Court held that “[t]he specific right 
to equality before the courts in Article 27 of the constitution is a fundamental principle underlined [sic] 
the right to a fair trial and can be found expressly in Article 50 of the same constitution.”69 The High Court 
followed a similar approach in subsequent case law.70 Some academics have treated the right to equality 

65General Comment No. 32: Article 14: Right to Equality before Courts and Tribunals and to Fair Trial (CCPR/C/GC/32) (23 August 2007), para 9.

66Paulov. Tanzania, Judgement, 020/2016 (ACtHPR, Sep. 21, 2018), para 71. See also Isiaga v. Tanzania, Judgement, 032/2015 (ACtHPR, Mar. 21, 2018), 
para 85; Kemboge v. Tanzania, Judgement, 002/2016 (ACtHPR, May. 11, 2018) para 49; Keïta and Others v Republic of Mali (Application 005/2019) 
[2023] AfCHPR 31 (5 September 2023) para 91; Mariko v Republic of Mali [2022] AfCHPR 6 (24 March 2022) para 101; Mgira v United Republic of 
Tanzania (Application No. 003/2019) [2023] AfCHPR 8 (13 June 2023) para 81; Mwita v United Republic of Tanzania (Application No. 044/2016) [2024] 
AfCHPR 5 (13 February 2024) para 106; Kalonge v United Republic of Tanzania (Application No. 024/2018) [2024] AfCHPR 28 (13 November 2024) 
para 56; Dembele v Republic of Mali (Application No. 023/2017) [2024] AfCHPR 10 (4 June 2024) para 90. The African Commission on Human and 
Peoples’ Rights relied on the jurisprudence of the African Court and came to the same conclusion. See Community Law Centre and Others (on 
behalf of the Five Victims) v Federal Republic of Nigeria (Communication 564 of 2015) [2024] ACHPR 1 (23 May 2024) para 141.

67Zongo v Burkina Faso, Judgement, 013/2011 (ACtHPR, Mar. 28, 2014), para 170.

68Republic v Wefofwa (Criminal Case 11 of 2020) [2023] KEHC 20751 (KLR) (21 July 2023).

69Republic v Wefofwa (n 68), para. 10.

70In In re Estate of Jackson Kiprotich Kibor (Deceased) (Succession Cause E049 of 2022) [2024] KEHC 211 (KLR) (January 23, 2024) (Ruling) para 24, 
the High Court held that “The principle of equality before the courts in Art..27 of the Constitution means in the first place that regardless of one’s 
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before courts and tribunals the same as the right to equality before the law.71 As with the African Charter, the 
constitutions of most African countries provide for the right to equality before the law.72 However, only one 
of them, Tunisia, provides for the right to equality before courts.73 In fact, in the whole world, the right to 
equality before the courts and tribunals is expressly provided for in the constitution of very few countries.74 
In some African countries where the constitutions are silent on the right to equality before the law, such a 
right is part of domestic law by virtue of the fact that those countries have ratified the ICCPR and it forms 
part of their domestic law.75 However, courts in some African countries where the constitutions are silent 
on the right to equality before courts and tribunals, such as Uganda,76 Kenya,77 and Ghana,78 have referred 
to Article 14(1) of the ICCPR and held that equality before courts and tribunals is integral to the right to a 
fair trial. In South Africa, the High Court, without referring to Article 14(1), held that litigants must be ‘equal 
before the court.’79

B. Establishing Separate Courts

Although, as the USSR delegate submitted during the debates on Article 14(1), equality before the 
courts means that there has to be a single system of courts for everyone, this principle does not bar the 
establishment of different courts or tribunals to deal with different types of people provided that such 
establishment does not violate any of the enumerated or analogous ground of discrimination prohibited 
under the Covenant. Thus, in some countries there are specialised courts to deal with issues such as sexual 
offences and economic crimes. When such a court or tribunal is established, it should treat all the parties 
before it equally. As the Human Rights Committee has observed, the guarantee under the first sentence of 
Article 14(1) “not only applies to courts and tribunals addressed in the second sentence of this paragraph of 
[A]rticle 14, but must also be respected whenever domestic law entrusts a judicial body with a judicial task.”80

However, the principle of equality before the courts does not mean that the rules of evidence or proce
dure are not applicable to some parties that appear or are expected to appear before courts or tribunals. 
The rules of evidence provide that some people are exempt from giving certain types of evidence (for 
example, under marital/spousal privileges) or from being compelled to appear before the court as accused/

gender, race, origin, sex, or financial status, has the right not to be discriminated against either in the course of the proceedings or in the way 
the law is applied to the person concerned. The principle of equality as a Constitution imperative is guaranteed throughout the pre-trial and 
trial stages of either civil or criminal proceedings.” See also Abduswamad Swaleh Mohamed & another v Republic [2021] eKLR.

71See, for example, Chios Carmody, A Communitarian Theory of WTO Law (Cambridge University Press, 2023) 127; M. Cherif Bassiouni and Ziyad 
Motala (editors) The Protection of Human Rights in African Criminal Proceedings (Brill, 2023) 75.

72See Constitutions of Algeria (2020) (Article 37); Benin (1990) (Article 26); Burundi (2018) (Article 22); Cape Verde (1980) (Article 22); Central African 
Republic (2016) (Article 6); Chad (2018) (Article 13); Democratic Republic of Congo (2005) (Article 12).

73Article 108 of the Constitution of Tunisia (2014) provides that “Every individual is entitled to a fair trial within a reasonable period.” Litigants are 
equal before the law.”

74Article 26 of the Constitution of Croatia (1991) provides that “All citizens of the Republic of Croatia and aliens shall be equal before the courts, 
government bodies, and other bodies vested with pubic authority.” Article 21(1) of the Constitution of Cyprus (1960) provides that “All persons 
are equal before the law, the administration, and justice and are entitled to equal protection thereof and treatment thereby.”.” Article 14(1) of the 
Constitution of Kazakhstan (1995) provides that “Everyone shall be equal before the law and court.” Article 16(3) of the Constitution of Kyrgyzstan 
(2010) provides that “In the Kyrgyz Republic, everyone shall be equal before the law and the courts.”.” Article 91 of the Constitution of Latvia (1992) 
provides that “All human beings in Latvia shall be equal before the law and the courts.” See also Article 29 Lithuania (1992); Article 16(2) of the 
Constitution of Moldova (1994); Article 14(1) of the Constitution of Mongolia (1992); Article 9 of the Constitution of Palestine (2003); Article 19(1) 
of the Constitution of Russia (1993); Article 17 of the Constitution of Tajikistan (1994); Article 16(1) of the Constitution of Romania (1991) (right to 
equality before “public authorities”); Article 32(1) of the Constitution of Poland (1997) (right to equality before “public authorities”).

75See for example, Article 13 of the Constitution of Angola (2010)..

76Attorney General v Kabaziguruka (Constitutional Appeal 2 of 2021) [2025] UGSC 1 (31 January 2025).

77In ACK v BAB [2020] eKLR, 2, the High Court of Kenya held that “The right to be equal before the court entails the right to have equal judicial 
opportunities.”

78Republic v Baffoe-Bonnie and Others [2018] GHASC 40 (7 June 2018)

79Theodosiou N.N.O. and Others v Schindlers Attorneys N.N.O and Others (14038/21) [2022] ZAGPJHC 6 (19 January 2022) para. 45.

80General Comment No. 32: Article 14 (n 65), para 7. See also para 62.
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defendants or witnesses (for example, diplomats and some politicians). As the Indian delegate explained, 
these “privileges” are the exception to the general rule. Even in cases where such privileges are applicable, 
the courts should be impartial when applying those exceptions. What matters is that those exceptions 
should not be based on any ground of discrimination prohibited or contemplated under the Covenant.81 As 
the Human Rights Committee said:

“This guarantee also prohibits any distinctions regarding access to courts and tribunals that are not 
based on law and cannot be justified on objective and reasonable grounds. The guarantee is violated 
if certain persons are barred from bringing suit against any other persons such as by reason of their 
race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth 
or other status.”82

Strictly understood, equality before the courts is applicable when the parties are before the courts. This 
is how the drafters of Article 14(1) understood it. However, the Human Rights Committee has interpreted the 
first sentence of Article 14(1) to apply to the right to access courts.

IV. Conclusion

The drafting history of Article 14 of the ICCPR shows that there is a difference between the right to equality 
before courts and the right to equality before the law, although both rights are closely related. The Human 
Rights Committee has also maintained the difference between these rights. However, the African Court of 
Human and Peoples’ Rights has created the impression that the right to equality before the law is the same 
as the right to equality before courts. The African Court will have to revisit this approach and draw a clear 
distinction between these rights. This is because the violation of one right does not necessarily mean the 
violation of another. Blurring the distinction between the right to equality before courts on the one hand and 
the right to equality before the law on the other could create an environment in which states may establish 
separate courts for separate groups of people based on grounds such as race or economic status provided 
that such courts apply the same law (people are equal before the law). In other words, the “separate but 
equal” approach.
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