
































































































































































































































‘[Clolored groups’ banner.*®’ Separately, Asians were generally identified through
their nationalities*®® whereas the categorisation of native Indians depended on purity
of blood.*®® Thus, until a firm racial hierarchy was established in 1924,%° attempting
to categorise one mixed with everything save Black and White, was a fruitless

exercise.

Children born of interracial unions occupied a distinct place in society, as, (much like
South African Coloureds), they were envied by Blacks for their proximity (in
appearance) to Europeans** but loathed by various Whites who viewed them as
half-breeds*’? threatening racial purity.*’*America’s obsession with the polarisation of
its population resulted in the labelling of mixed-race persons according to the

5 and octoroons?’®

degrees of admixture in their blood. Mulattoes,*”* quadroons*’
were but three of the many labels. The latter two fell into disuse, arguably around the
early 1900s, however, mulatto was not only.a category in the U.S census from 1850
— 1900 and 1910 — 1930,*’“butitis a term that still remains pervasive.*’® Regardless

of whether it was an official racial category or not, mulattoes (like South African

ae7 Browning JR ‘Anti-miscegenationlawsin the U.S." (1951) Duke Bar Journal 33.

% Hochschild JL and Powell BM ‘Racial reorganization and the United States census 1850 — 1930:
Mulattoes, half-breeds, mixed parentage,. hindoos. and .the. Mexican race’ (2008) 22 Studies in
American Political Development 60.
“%% |bid.
4% pascoe P ‘Miscegenation law, court cases, and ideologies of “race” in twentieth-century America’
51996) 83(1) The Journal of American History 59.

Nascimento GXC ‘The dangers of white blacks: Mulatto culture, class, and eugenic beauty in the
post-emancipation (USA, 1900-1920) (2015)35(69) Revista Brasileira de Historia 6.
"2 \Wright L ‘One drop of blood’ (1992) The New Yorker 134.
"3 pascoe P ‘Miscegenation law, court cases, and ideologies of “race” in twentieth-century America’
51996) 83(1) The Journal of American History 59.
" DeBoise H ‘Life on the fence: The hidden power of the “Tragic Mulatto” (2014) available at
fortworks.fortlewis.edu/625 (accessed on 3 March 2017) 3 states that the term originates from the
Iberian word for ‘mule.” Popular belief was that “...like the mule the product of reproduction between
an inferior and superior race would lead to infertility three to four generations down the line from the
first offspring.’
" \Voltz N Black Female Agency and Sexual Exploitation: Quadroon Balls and Placage Relationships
(unpublished Senior Honors thesis, Ohio State University, 2008) 1 explains that the term applied to
one ‘...who is one-quarter black and three-quarters white
*’® Mafe DA Mixed Bodies, Separate Races: The Trope the “(Tragic) Mulatto” in Twentieth Century
African Literature (published PhD dissertation, McMaster University, 2007) 27 defines an “octoroon”
as one who is ‘one-eighth [B]lack and seven-eights [W]hite.’
*'" Nascimento GXC ‘The dangers of white blacks: Mulatto culture, class, and eugenic beauty in the
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Coloureds) received privileges and faced better treatment than their dark-skinned

counterparts.*’®

Racial classification not only reinvigorated slavery but also qualified American
citizenship. Gaining citizenship afforded many protections and privileges such as
voting but for slaves, none compared to the receiving of liberation. The Constitution
of the United States*®® only applied to citizens. Within its preamble, all men were
declared as equals therefore the natural conclusion was that citizenship led to

freedom.*®! This highly desired status was only open to persons deemed White.*®?

Unsurprisingly, both in America and most countries, the word ‘white’ refers to a racial
category.*® Yet, when Congress, in 1790, decided to qualify the citizenship to this
group, the lack of definitional precision was problematic for courts.*®* Consequently,
those of Anglo-Saxon or Teutonic descent where deemed as being the aforesaid
White and thus eligible for citizenship:*®> The qualification — being Caucasian*®® — did
not apply to the lIrish, Jews and ltalians who were seen as ‘Europeans of inferior
stock.*®’ Like slaves, free ‘Blacks, Asians and indigenous Americans, they were
ineligible for citizenship. Eventually, this group of Europeans would become eligible

for citizenship, but only after decades of proving their Whiteness.*®

The allure of Whiteness saw:the birth of an odd-accurrence termed ‘passing.’ Derrick

A. Bell wrote:

" DeBoise H ‘Life on the fence: The hidden power of the “Tragic Mulatto” (2014) available at

fortworks.fortlewis.edu/625 (accessed on 3 March 2017) 6.
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Towards the Abolition of Whiteness: Essays on Race, Politics and Working Class History (1994)
London: Verso 1.

*8 Tehranian J ‘Performing whiteness: Naturalization litigation and the construction of racial identity in
America’ (2000) 109(4) The Yale Law Journal 818.

8 Richomme O ‘The role of “ethno-racial” classification in the Americanization process’ (2009) 19
Cercles 2.
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America’ (2000) 109(4) The Yale Law Journal 822.

87 Glenn EN Unequal Freedom: How Race and Gender Shaped American Citizenship and Labor
2002) 19.

588 Jackson RO ‘Black immigrants and the rhetoric of social distancing’ (2010) 4(3) Sociology
Compass 194.
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[Plassing is not an obsolete phenomenon that has slipped into history. ...Becoming
[W]hite meant gaining access to a whole set of public and private privileges that

materially and permanently guaranteed basic needs and, therefore, survival.*®

The practice of passing was not exclusive to America, as even within South Africa,
some Black women underwent intensive hair straightening regimes, in addition to
applying skin-lightening crémes so as to pass off as Coloured. However, whereas
Americans would generally not dare to question the racial authenticity of one
presumed to be passing as a White person, in fear of offending an actual White
person,*® this was not the case in the Republic. Black and Coloured South African
women were always open to invasive questioning. Additionally, with race being
socially-determined, few Black South African women could successfully pass for

Coloured if they resided or associated with a predominantly Black community.

Racial classification and the development of. categories in America was firmly
entrenched and developed by ‘laws regufating sex and marriage.*** The anti-
miscegenation laws that had-existed-from-the-1660s'%* right until the 1960s,?
required the establishing of racial categories in order to determine what marriages
where legally prohibited.*** By the 1900s, Whites were barred from marrying African-
, Indian-, Asian-Americans as well as Malays.**> Centuries of protesting these laws
would, in 1967, culminate in the ‘Supreme Court;proneuncing anti-miscegenation

laws as unconstitutional.*°°

Despite the many commonalities shared between South African and America, there
is one stark difference between the two countries — governmental use of racial

classification is by default, illegal in America.*®” The following section will delve into

489

400 Bell DA ‘Who'’s afraid of critical race theory?’ (1995) 4 University of lllinois Law Review 906.

Jordan WD ‘Historical origins of the one-drop rule in the United States’ (2014) 1(1) Journal of
Critical Mixed Race Studies 113.

*1 Roberts DE ‘Loving Vv Virginia as a civil rights decision’ (2014/5) 59 New York Law School Law
Review 179.

492 Thompson D Nation and Miscegenation: Comparing Anti-miscegenation Regulations in North
America (2008) Department of Political Science, University of Toronto 7.

“** |bid at 2.

%4 Roberts DE ‘Loving v Virginia as a civil rights decision’ (2014/5) 59 New York Law School Law
Review 181 and 198.
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51996) 83(1) The Journal of American History 49.
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97 Jung D and Wadia C ‘Affirmative action and the courts’ (1996) Public Law Research Institute 653.
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how and why this has come to be. Thereafter, the final section will look at the
consequences that illegalisation has had on present-day America.

4.2.3 lllegalisation of classification and its consequences

498

Roughly since the 1940s, governmental policies that racially categorise the

population have been held to be ‘presumptively impermissible’**°

and thus illegal. In
the cases of City of Richmond v J.A Croson Company®® and Adarand Constructors,
Inc v Pena®* the Supreme Court held that the constitutional law standard of ‘strict
scrutiny must be applied to all racial classifications regardless of whether the policies
subordinate minorities, remedy past discrimination, or promote the inclusion of
minorities in civic life.”*

Essentially, these judgements dictate that the highest level of judicial review be used
in cases concerning ‘remedial affirmative action’ rather than ‘diversity-based
affirmative action.”®®® Strictsscrutiny requires.that, where racial classification is used,
the impugned law or policy be ‘narrowly tailored to further a compelling state
interest.®® Failing thereof would result in the law or policy being found as
unconstitutional. The rationale behind these judgments stems from the perspective
that allowing race-based rules would result in the impairment in the exercise of third

parties’ rights to the Equal Protection Clauser*”

Strict scrutiny is known as being a test that invalidates laws>® because the rigorous

examination of “suspect classifications™®’

makes it difficult to prove the validity of the
challenged classifications.**® In analysing the court’s precedent on Equal Protection,

Professor Gerald Gunther remarked that this review-standard was ‘a “scrutiny that

98 Korematsu v. United States 323 U.S. 214 (1944).
99 \olokh E ‘Racial and ethnic classifications in American law’ in Thernstrom A and Thernstrom S
goeods) Beyond the Color Line: New Perspectives on Race and Ethnicity in America (2002) 309.

1989 U.S 579.
1515 U.S 200 (1995).
%92 Ancheta AN ‘Contextual strict scrutiny and race-conscious policy making’ (2004) 36 Loyola
University Chicago Law Journal 102.
%% Gertsmann E and Shortell C ‘“The many faces of strict scrutiny: How the Supreme Court changes
the rules in race cases’ (2010) 72(1) University of Pittsburgh Law Review 4.
%% Spece RG and Yokum D ‘Scrutinizing strict scrutiny’ (2015) 40 Vermont Law Review 295.
%% Krsti¢ | ‘Affirmative action in the United States and the European Union: Comparison and analysis’
g026003) 1(7) Law and Politics 832.

Lapidus LM, Martin EJ and Luthra N The Rights of Women: The Authoritative ACLU Guide to
Women’s Rights 4ed (2009) 1.
%97 |bid.
%% Ibid at 2.
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was ‘strict’ in theory and fatal in fact.”*®® In reaffirming the contrary, Justice Ginsburg
in the case of Grutter v Bollinger™® held ‘that strict scrutiny was not necessarily

fatal.*'* However, this has done little to lessen the qualms on this issue.

Academics highlight a multitude of inconsistencies and hypocrisies in the application
of the standard but the one area that is of crucial importance is how all of this relates
to affirmative action. The origins of the ideology trace back to the Freedmen
Bureau’s Bills of 1864—65 whereby race was acknowledged as entitling freed men (in

particular) receipt to program benefits®*

assisting them in becoming self-sufficient,
as a means to atone for the discrimination they, as former slaves, were subjected
t0.>'® The Fourteenth Amendment (1868) along with the Civil Rights Act (1866) were

added to the arsenal of race-conscious protections.>**

The court in Plessy v Ferguson>*>would-hinder-any_progress made, by finding, as
constitutional, the notion of;‘separate but equal’ development.>*® Apartheid South
Africa would decades later siphon ideas such as the segregation of the population
and the devolution of inferior-quality facilities to Black communities®*’ from America’s
post-Plessy conduct. The cumulative effect of these and Jim Crow laws would be the
stagnation and regression into dire poverty of the Black population. Thus, in the
1960s, under Presidents John F."Kennedy and Lyndon B. Johnson affirmative action

was instituted and reiterated.”*®

Despite the great legal strides that affirmative action had made in several dozen

cases, the controversial judgments of recent cases would bring great uncertainty to

%9 Ancheta AN ‘Contextual strict scrutiny and race-conscious policy making’ (2004) 36 Loyola

University Chicago Law Journal 101.

°19539 U.S. 306.

1 Gertsmann E and Shortell C ‘The many faces of strict scrutiny: How the Supreme Court changes
the rules in race cases’ (2010) 72(1) University of Pittsburgh Law Review 5.

*12 Brody Jr., CE ‘A historical review of affirmative action and the interpretation of its legislative intent
by the Supreme Court’(1996) 29 Akron Law Review 292.

° |bid at 2.

1 |bid at 3.

163 U.S 537 (1896).

*1® Margo RA ‘The impact of separate-but-equal’ in Margo RA Race and Schooling in the South, 1880
— 1950: An Economic History (1990) 69.

" Hudson N ‘From “nation to race”: The origin of racial classification in eighteenth-century thought’
51996) 29(3) Eighteenth-Century Studies 1.

18 Krsti¢ | ‘Affirmative action in the United States and the European Union: Comparison and analysis’
(2003) 1(7) Law and Politics 827.
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the withstanding ability of this policy. Affirmative action plans that have been adopted
for the purposes of rectifying past discrimination have conjured a negative response
from the Supreme Court.>*® As a result of Adarand and Croson the government has

520

had to revise its equal opportunity®*° policies®** so as to conform to the strict scrutiny

requirements.

America’s affirmative action jurisprudence is, at best, confounding. The Supreme

2 racial

Court has forbade race from being a central factor in admissions,>
representation within schools and private ‘transformational’ policies®?® yet race can
be considered as a criteria when diversifying universities or workforces and following
a general colour-blind approach.®®* Interestingly, strict scrutiny is usually only
applicable against government agencies, as private enterprises have no obligation to

incorporate affirmative action ideologies within their mandates.**

Additionally, in the Bollinger case, Justice O’Connor, in writing for the majority, held
that affirmative action would not be needed in twenty-five years.*”® The non-
permanence of equal-opportunity policies has been reiterated by Justice
Ginsburg,®*’ however, the dictum by the court opens. it to extensive criticism.>*
Kevin Johnson notes that the benefit of a sunset clause is that it ‘ensures periodic

review of a race-conscious program and-that it is maintained only if needed or, if

*1 Edelman P ‘Courts and the making of public policy: Affirmative action’ (2007) The Foundation for

Law, Justice and Society 5; see also Greenblatt JL ‘Putting the government to the (heightened,
intermediate, or strict) scrutiny test: Disparate application shows not all rights and powers are created
e%ual’ (2009) 10 Florida Coastal Law Review fn144.

% Lipson DN ‘Where’s the justice? Affirmative action’s severed civil rights roots in the age of
diversity’ (2008) 6(4) Perspectives on Politics 691 maintains this as one of two synonyms for
affirmative action.

°?L Edelman P ‘Courts and the making of public policy: Affirmative action’ (2007) The Foundation for
Law, Justice and Society 6.

22 Gratz v. Bollinger 539 U.S. 244 (2003) see also Krsti¢ | ‘Affirmative action in the United States and
the European Union: Comparison and analysis’ (2003) 1(7) Law and Politics 835.

23 \\ygant v. Jackson Board of Education 476 U.S. 267; Ricci v DeStefano 557 U.S. 557.

°?* See Regents v Bakke 438 U.S. 265; Johnson KR ‘The last twenty five years of affirmative action?’
g2004) 21(171) Constitutional Commentary 176.

2 Brody Jr., CE ‘A historical review of affirmative action and the interpretation of its legislative intent
bzy the Supreme Court’(1996) 29 Akron Law Review 4.

°% id at 10.

2" Anker DE ‘Grutter v. Bollinger: Justice Ruth Bader Ginsburg’s legitimization of the role of
comparative and international law in U.S. jurisprudence’ (2013) 127 Harvard Law Review 31; see also
the finding by the court in United Steelworkers v Weber 443 U.SS 193.

% Johnson KR ‘The last twenty five years of affirmative action?’ (2004) 21(171) Constitutional
Commentary 172.
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warranted, modified to better achieve its goals.’®*® Thus, sunset clauses are
dependent on goals achieved, and according to the late Justice Thurgood Marshall,

the recent spate of judgments have taken America ‘a giant step backwards.’>*

The decennial census plays the crucial role of shaping the image of what the
American nation is and ethno-racial categories are instrumental to this.>*! With the
legal use of racial classification being generally unconstitutional for over sixty years,
one is inclined to wonder why much ado was made about the inclusion of ‘multi-
racial’ as a category in the 2000-nation-wide census,’* as its inclusion serves little
purpose. National statistics and the scientific field seem to be the only beneficiaries

to the continued use of race categories.
4.2.4 Conclusion

In referring to their country as_a-‘melting-pot;>**Americans intended to convey that
within their borders resides a multi-cultural people of various races, ethnicities and

religious beliefs, but instead, this phrase alludes to forced assimilation.>**

‘Americanisation’ is merely code for the assimilation into the White Republic.>*®
Thus, for immigrants to acculturate and eventually assimilate, it is expected for them
to both internalise American racial attitudes while socially distancing themselves
from Black Americans.”® Racial classification as a process still exists, as can be

seen in the census, however its use for.redress purposes raises contentions. As

% Johnson KR ‘The last twenty five years of affirmative action?’ (2004) 21(171) Constitutional

Commentary 172.

230 Krsti¢ | ‘Affirmative action in the United States and the European Union: Comparison and analysis’
22003) 1(7) Law and Politics 836.

1 Richomme O ‘The role of “ethno-racial” classification in the Americanization process’ (2009) 19
Cercles 7.

%% Fairlie RW ‘Can the “one-drop” tell us anything about racial discrimination? New evidence from the
multiple race question on the 2000 census.’ (2009) 16 Labour Economics; see also Gullickson A and
Morning A ‘Choosing race: Multi-racial ancestry and identification’ (2011) 40 Social Science Research
and Chen JM and Hamilton DL ‘Natural ambiguities: Racial categorization of multiracial individuals’
g2012) 48 Journal of Experimental Social Psychology.

% Bisin A and Verdier T “Beyond the melthing pot™: Cultural transmission, marriage, and the
evolution of ethnic and religious traits’ (2000) Quarterly Journal of Economics 955.

*3 See Richomme O ‘The role of “ethno-racial” classification in the Americanization process’ (2009)
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several dozen commonalities exist between South Africa and America, one will chart

the outcomes of this comparative analysis within the recommendations.>®’

%7 see chapter 5.

76



CHAPTER 5 - RECOMMENDATIONS

5.1. Summary of foregoing chapters

The main aim of this thesis was to establish that the system of racial classification is
unconstitutional as it violates several rights and values. In recollecting each of the
substantive chapters, one will briefly outline the central idea and pivotal arguments
made therein. This will be followed by general and specific recommendations
gleaned from the comparative analysis.

Before any discussion could be had on racial classification, it was paramount to chart
the history of this system within the Republic.>® This contextual background guided
one in understanding that racial classification, as a legally mandated system, only
came into being in 1950, with-the -promulgation-of the PRA. Prior to this, laws
discriminating between races -were-firmlyin-place (since 1806), however, the
categories were flimsy and inconsistent. Thus, the PRA both entrenched and defined
the categories that would eventually become the four main categories that currently

exist.>*°

With the advent of the “new’' constitutional dispensation, a system that was
introduced to oppress and humiliate ‘a majority was retained for the purposes of
reversing past injustices. Despite the lack of a law obligating South Africans to
classify themselves according to predetermined categories, this is a process that
occurs automatically and is expected on all official documentation. Indicating one’s
race, as it was argued, assists in devolving and thus monitoring the effects of racial
redress measures.>® Yet, this has instead assisted with the contrary — it has shown

decreasing inter-racial but increasing intra-racial economic disparity.>**

Despite the good intentions, programmes such as affirmative action have seen a

very limited group accessing its benefits whereas the majority for whom it was

538

See chapter 2.2.
539

See chapter 2.3.

>0 See chapter 2.4.

*! Van der Berg S and Louw M ‘Changing patterns of South African income distribution: Towards
time series estimates of distribution and poverty’ (2003) 2 Stellenbosch Economic Working Papers 4.
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created continue to trudge on amidst dire poverty.>* Thus, the main thrust for the
retention of racial classification is failing to be realised. This inherent flaw is not

unique to South Africa and a possible solution will be dealt with below.

Upon highlighting the redundancy of the retention of racial classification, the
subsequent chapter looked at the core component of the entire system i.e. the
categories. Here, one analysed the constitutionality of the racialisation process from
the angle of three rights, namely, human dignity, equality and freedom of opinion.

The investigation into human dignity®*

required an analysis of the intention and
meanings behind each of the racial categories and how these connotations affected

the individual so classed. In the end, it was found that human dignity was violated.

The enquiry into equality saw the utilisation of the Harksen test in ascertaining if any
infringement occurred.®** Delving into the test established that, racial classification
differentiates between persons _based-upon:a listed ground, and as a result of the
presumption under section 9(5), this racial differentiation is deemed to be unfair.
Therefore, the only thing that fell io be determined was whether this differentiation

could be justified.

Finally, with the freedom of opinion, the content of the right needed to first be
determined due to so little; being written onyit:>*°- Determining what constitutes this
right (as it pertains to this work) was imperative in_order to establish whether a
violation had occurred or not. It was only through adopting the international
interpretation of this right that one could produce a result that was not absurd, as
interpreting opinion within its section 15 context would produce a religious reading of
the right. Ultimately, it was found that racial classification, superimposes the ideology
of a racialised society on one. One is viewed in certain racial terms and is forced to
accept it. Self-classification is completely disregarded where it conflicts with (the

social) external classification.

242 ‘Poverty trends in South Africa: An examination of absolute poverty between 2006 and 2015’ 22

August 2017 available at www.statssa.gov.za/?p=10341 (accessed on 16 September 2017).
*%3 See chapter 3.1.
>* See chapter 3.2.
> See chapter 3.3.
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In conducting the limitations-analysis, it was found that racial classification
unjustifiably violates the rights of South Africans.>*® However, despite this being the
outcome, the words of the court in S v Makwanyane®’ are heeded, where it was
held that one needs to weigh between the infringement and the objective sought to
be achieved.>*® Achieving proportionality between the infringement and the objective
is impossible; however, the alleviation of poverty and improvement of life-standards
for the majority of South Africans is of such significance, that enduring a degrading
and dehumanising racialisation process would be worth it. Racial classification
should only continue if the outcome results in a positive objective result. Thus, to

assist this system in yielding fruits, the following recommendations are made.

5.2. Recommendations

5.2.1. General recommendations

5.2.1.1 Alternatives to race-based redress

In chapter 1 it was mentioned that academics have proffered several alternatives to
race-based redress such as level of education as well as class.>*® The latter could be
a viable substitute, seeing as how race and class are inextricably linked. It is opined,
however, that both level of education and class should be considered jointly because
at its basis, it is the uneducated as well as those with‘a basic education that live and
remain in dire poverty. Due to objective circumstances, the upward mobility of such
persons is curtailed resulting in them remaining in the unskilled to semi-skilled

workforce domain.

A large portion of South Africans live below the bread-line and this very population
comprises of previously disadvantaged persons. In this manner, class taken in
conjunction with one’s history of education could be further expanded in such a
fashion that the genuine stakeholders are cropped out and afforded opportunities so

as to enable them to grow. As it is mainly the impoverished and uneducated that still

>4 See chapter 3.4.

%" 5 v Makwanyane and Another 1995 (3) SA 392 (CC).

*%8 5 v Makwanyane at paragraphs 104 and 105.

%9 Nel EL The Justifications and Limits of Affirmative Action: A Jurisprudential and Legal Critique
(published LLD thesis, Stellenbosch University, 2011) 113-42.
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hold onto the belief that redress measures work, the least that can be done is
prevent the embers of hope from needlessly burning out.

5.2.1.2 Racial categories

As race is the criteria used to address the inequality within the Republic, it is
imperative that the racial categories themselves be re-analysed, particularly the
Asian category. Clarity needs to be given with regards to the status of persons of
Japanese descent: are they White or not? Are they included within the bracket of
beneficiaries entitled to access redress measures? If excluded/included, on what
grounds? With the exclusion of Indians and the South African Chinese, these last
two questions are also relevant in relation to other Asian sub-groups.

Furthermore, a law prescribing racial classification needs to be promulgated.
Currently, there is no legal obligation on any South African to declare their race on
any documentation. It is merely-done-out-of habit-— albeit a bad one. Through an
enactment, the means of classifying can be discussed (i.e. whether the ‘common
sense’ approach is still the dominant one) in addition to whether the categories and

their names will remain the same.
5.2.1.3 Creamy Layer

Within chapter 2 it was mentioned that India has an interesting way of dealing with
the distribution of redress benefits. As India suffers from extreme economic disparity
among its citizens due to class or caste-driven discrimination®® and in trying to
rectify this the Indian government devised a strategy of ‘providing for reservation to
Other Backward Classes in the services and posts under the Government of
India.”®! The seminal case of Indra Sawhney®*? resulted in Article 16(4) of the Indian
Constitution being amended to explicitly cater for the reservation in promotion of

certain scheduled castes and tribes.>®3

In the realisation of this process the court determined that:

% Rao J ‘The caste system: Effects on poverty in India, Nepal and Sri Lanka’ (2010) 2(1) Global
Majority E-Journal 100-1.
1 Mehrishi S Clarification About the Caste/Creamy Layer Certificates of OBC Candidates —
Regarding (2015) 2.
%2 Indra Sawney and Others v Union of India AIR 1993 SC 477.

‘Reservation in  promotion for members of scheduled castes’ available at
ncsc.nic.in/files/Reservation in Promotion.pdf (accessed on 25 May 2017) 1.
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If forward classes are mechanically included in the list of backward classes or if the
creamy layer among backward classes is not excluded, then the benefits of
reservation will not reach the really backward among the backward classes. Most of
the benefits will then be knocked away by the forward castes and the creamy layer.

That will leave the truly backward, backward forever.>>*

Thus, the creamy layer concept refers to the exclusion of the developed and/or
advanced persons within a heterogeneous caste in order for that caste to be
considered a class.>*® By excluding the privileged within a caste, an active attempt is
made to ensure that redress is accessed by those beneficiaries who are truly most in
need of it. This has advantaged many Indians that ordinarily would not have had
access to the (in particular) educational and public employment opportunities, had

this system not existed.>>®

The denouement of chapter 2 highlighted-that the biggest complaint concerning
redress measures in the Republicis-that-they-are-not-being accessed by those most
in need of them. Usually persons with _qualifications and a tertiary education gain
access to these benefits as they are more aware of the existence of such
opportunities. A public-sectar reservation system (similar to India) may be a viable
option, however, the push-back could be the financial burden that specific training
(and so forth) may incur.: Thus, “instead,. one recommends the exclusion of the

‘creamy layer’ from redress benefits.

This too will incur costs as a commission will have to be organised so as to
determine the categories of persons that fall within the Republic’s ‘creamy layer’,
however, reference can be had to the National Student Financial Aid Scheme
(NSFAS) policy. NSFAS has both minimum and maximum standards as to who
qualifies for (and is similarly disqualified from) the bursary, thus, these basics can be
extended and developed in relation to particular fields of work. To ensure that only
those in need receive assistance and benefits, the floor and ceiling should be clearly

delineated. It is the people falling within this pocket that government should

554

e Indra Sawney at paragraph 10.

Choudhary SK and Rath SK The Myth Called Creamy Layer: The Intension of Judiciary vs
Intervention of Politics (2015) 2.

% Nel EL The Justifications and Limits of Affirmative Action: A Jurisprudential and Legal Critique
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maximise its efforts in educating in order to not only enable them to access redress

measures, but also enable them to excel and be promoted.

5.2.2. Specific recommendations

5.2.2.1 Lessons from America

America’s affirmative action jurisprudence indicated that the system was branched
into two types, namely, remedial and diversity-orientated. Depending on which one is
being adjudicated upon, the courts engage in various levels of scrutiny in testing the
constitutionality of the impugned policy. Remedial affirmative action unlocks the strict
scrutiny test, which is the most stringent form of American constitutional review.
Recently, the use of this test has resulted in a regression in the positive

accomplishments already achieved in the promotion of minority rights.

Saleem Badat states that two kinds.of-injustices.prevail in South Africa — one related
to the discrimination against the ‘other’ and the second ‘is deeply woven into the
social and economic structures -and relations -of South African society... [it is]
reproduced through human action and agency.>*’ Due to this and the fact that ‘all
societies are shaped by their historical contexts...’>*® South Africa’s affirmative

action policies are solely remediat.

Rather than applying any standards of review, when investigating the
constitutionality of an affirmative ‘action policy, the courts rely on the criteria
established in the Van Heerden case. The courts need to apply this guideline
consistently because the failure thereof begets interpretative conflict. Similar to how
the American judiciary is facing backlash due to its inconsistency in the application of
its review standards, South Africa is already following suit, as several judgments do

not harmonise.

It is of utmost importance that the South African judiciary does away with the
‘degrees of disadvantage’ notion. This is a major stumbling-block for many (non-

Black) previously disadvantaged beneficiaries, as prospective employers use this

" Badat S ‘Redressing the colonial/apartheid legacy: Social equity, redress and higher education

admissions in democratic South Africa’ (2008) Paper presented at the conference in affirmative action
in higher education in India, the United States and South Africa, New Delhi, India, 19 — 21 March 131.
% Smith A ‘A critical analysis of the process of racialization in the Dominican Republic and Hait/’
(2014) CERS Working Paper 2.
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idea as ammunition to not hire certain candidates. Affirmative action is still a very
fragmented concept whose implementation needs to be continually developed. In
reality, both Black women and persons living with disabilities remain invisible both in
society and the economic world. This is an issue that the courts need to address

because these are the two most disadvantaged groups within society.

The retention of racial classification supplements the argument that the new
constitutional dispensation is merely the continuation of the old order just with a new
face.>® With this view being as complex and multi-faceted as it is, an idea that can
be incorporated to address this is a sunset-clause. As proponents of this argument
assert that the new order greatly resembles that of the apartheid-era (with few

exceptions),>®

a system of continuous review is needed in order to dispel naysayers.
By adding sunset-clauses to redress measures (particularly affirmative action) this
enables regular re-evaluation of the programmes, and allows for improvements to be
made where weaknesses “are - discovered. Additionally, the success of these
programmes can be better documented, thus resuscitating efforts to continue to

strive for equal representation and access ta opportunities.
5.2.2.2 Lessons from Haiti

A lesson that can be learned fromthe Republic of Haiti is that South Africa needs to
elect a stance and stick to it, in relation to the debate concerning non- and multi-
racialism. As illustrated in chapter 4, Haiti is mono-racial and has stood by this since
1805 (despite the negative impact it has had on the country). South Africa, on the

other hand, is indecisive.

Although section 1(b) of the Constitution espouses non-racialism as a foundational
value the problem relates to how (since its inception) non-racialism has remained
undefined.®®* Unlike with freedom of opinion where one could attempt to define the

content of the right with reference to the international community, this process is not

%9 See Botha H ‘Instituting public freedom or extinguishing constituent power? Reflections on South-
é](‘)rica's constitution-making experiment’ (2010) 26 SAJHR.

Ibid.
1 Everatt D ‘Nationalism, class and non-racialism in the 1950s and beyond: the search for
convergence’ paper presented at the Yusuf Dadoo Centenary Conference: Marxism, Non-racialism
and the Shaping of South Africa’s Liberation Struggle, University of Johannesburg, September (2009)
1.
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possible where non-racialism is concerned as the South African concept®®® was

popularised during the anti-apartheid struggle.”®® Thus other countries look to the

Republic for its definition.>®*

This lack of definition has led to a series of concomitant problems, namely, what is
required of this value. The want for content has inevitably resulted in uncertainty
regarding whether the value requires active-engagement or whether it advocates for
a more passive stance to be taken.*®® Apart from the issue of implementation, there
is also the schism between non-racialism and multi-racialism. On the one hand, non-
racialism (in its ordinary meaning) would denote a lack of racialising, whereas on the
other hand, multi-racialism signifies an acknowledgment (and celebration) of various
racial groups. There is clear dissonance between these two concepts, as they

occupy separate ends of a spectrum.

Due to racial classification embraeing-the concept-of multi-racialism and this stance
d,566

appearing to be the approach adopted and mere frequently practice it is
believed that this should be the path that South Africa temporarily follows. Multi-
racialism adopts the idea of recognising the different racial groups®®’ and this goes
hand-in-glove with the essence of racial classification — racially boxing people
exhibiting similar physical attributes within demarcated racial categories. The
adoption of this approach would piggy-back that of implementing a sunset-clause for
race-based redress. In the hopes that the Republic becomes a more egalitarian
society, this would mean that less reliance would be had on racial classification, thus
making it possible to subscribe to the ideal of non-racialism. It is only at such time
that courts can truly begin to engage with the definition of the concept, because as it

stands, the understanding of what non-racialism means is varied.

562
563

Everatt D ‘Non-racialism in South Africa: status and prospects’ (2012) 39(1) Politikon 10.
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5.3. Conclusion

By temporarily ceasing the questioning of non-racialism’s relevance as an
interpretive aid®®® until such time where society is more equal, will assist the
Republic in transcending the strife of the past. Racial classification is
unconstitutional, but between it and the continuance of hundreds of South Africans
dying in desperate poverty and under inhumane conditions, it is the lesser evil. All
things come to an end including racial classification, but, before its demise, this evil
should be used effectively in spurring the nation onward in its bridge-crossing

mission.

°% Everatt D ‘Non-racialism in South Africa: status and prospects’ (2012) 39(1) Politikon 10.
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