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ABSTRACT

This paper aims to examine the extent of the legal protection of the girl soldier in armed conflicts,
with a particular focus on sexual violence, within the lens of International Law. Furthermore, it is
the objective of this paper to bring light to the ever-current and escalating legal issue by closing the
gap and bringing special attention to the academic sphere of International Law, namely International
Humanitarian Law, International Criminal Law and International Human Rights. The methodology
of the current legal protection provided to girl soldiers in armed conflict under International Law

will be provided through a desktop qualitative study.

In order to explore the scope of the protection, an analysis of how International Law protects girl
soldiers through legal instruments, International Criminal Court (ICC) judgments, and other
significant principles and standards will be assembled. The girl soldier will be viewed from a
victim’s perspective rather than a perpetrator as it will inspect the international crimes of sexual
violence abuses against her, such as the war crimes and crimes against humanity by committing
rape, sexual slavery, enforced prostitution and forced pregnancy, and torture of girl soldiers. Issues
faced by female child soldiers prior to enlistment and conscription, during their roles as female child
soldiers and the aftermath, rehabilitation, reintegration and stigmatisation of female child soldiers
into society as females will be investigated. Victims who have faced sexual violence abuse are
evaluated, assessing whether they are adequately addressed within the ICC and other applicable
tribunals, such as the International Criminal Tribunal of Yugoslavia (ICTY), the International
Criminal Tribunal for Rwanda (ICTR), and the Special Court for Sierra Leone (SCSL). As it stands,
the research within the legal arena of resources and laws can be predetermined to neglect the girl

soldier and the sexual violence abuses faced within armed conflict.

The failure to acknowledge these sensitive subjects amounts to the failure to protect children,

females and those exposed to armed conflict, a trinity of vulnerability within society.
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CHAPTER 1
INTRODUCTION

The vicious climate of armed conflict is distressing for all members of the surrounding communities,
especially the most vulnerable groups within society. Although the use of child soldiers is no new
phenomenon, the concept and legal recognition of girls playing a role in armed conflict is relatively
new within international laws and policy,! with an estimated 40% being girl soldiers in conflicts.?
According to UNICEF, studies show that approximately 105,000 children are deemed to be verified
recruited child soldiers in armed conflict.? This indicates that roughly 42,000 of those child soldiers
are girls. However, this indication is not a true representation of the number of child soldiers due to
the difficulties of gaining accurate statistics on current child soldiers throughout the world. The
unverified number of current soldiers is estimated to be 300,000 globally.* It is without a doubt that
girl soldiers fall within the calibre of a trinity of vulnerability as females, children, and members of
an armed conflict, being exposed to sexual violence by fellow male counterparts within the armed
groups, which is intensified by gender dynamics and overlooked by legal instruments and the
international legal community.®> Despite the serious violation of physical, social, and psychological
integrity and overall dignity, few true proactive measures to record and respond to victims have

been taken.®

A former South Sudanese child soldier, Grace, was forcefully recruited alongside her mother and
younger sister through abduction at the age of 10 years by the South Sudan National Liberation
Movement (SSNLM), an armed group against the Sudanese government.” Interviewed by Child
Soldiers International, she describes life as a female within the camp of SSNLM where she was
amongst numerous girls, many she had known prior, who were subjected to perform various duties,
including domestic tasks, looting villages for supplies, training without a weapon, and partaking in
acts of violence against others® under duress of being killed or beaten.® While older women were

prone to forceful sexual acts, having a husband within the camp was considered a safety net against

! Dallaire, Whitman & Holland (2016) 167.
2 Valder (2014) 36.

3 UNICEF (2021).

4 Happold (2022) 4.

5> Khan (2020).

& MacFarlane (2020) 441-442.

" Anastasia (2019).

8 Anastasia (2019).

® Calderwood & Singer (2018).
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being subjected to sexual acts during nightfall by other soldiers.*? In 2015, a peace agreement! was
signed, and Grace escaped with her family after 7 months in the camp, returning to their home in
Ikpirabe and back into society.!> However, the return does not often come without discrimination
and stigmatisation from their communities, retaining the mark of a former child soldier regardless
of whether their involvement was voluntary or involuntary.® Although Grace returned home to a
safe environment, the trauma still lingered in her memories of violence against her, violence
partaking in, and violence witnessed.!* Government officials and human rights organisations
provided access to medical and psychological support, aiding in rehabilitation for child soldiers,
which Grace spent 6 months dealing with her trauma.'® This access to rehabilitative support for
reintegration is not experienced by many girls in armed conflict, as their roles within the armed
groups are repeatedly overlooked.!® Despite the signed peace agreement, recent reports showcase
the prolonged use of child soldiers within Sudan by government and non-government armed groups,
with evidence of children still being impacted by critical conditions of conflict.}’ It is to be noted
that case studies, interviews, and memoirs are often found to be written by those who find support,
falling within the lucky few to have their voices heard and to have survived their journeys as child
soldiers.'® Other girls remained within camps, received no rehabilitation and reintegration support,

and/or did not make it out alive.

The rights of a child under international law ensure children have the right to special protection
without discrepancy, solidifying interconnected rights to development and education within a
peaceful and secure environment. Thus, condemning the malicious act of targeting children in
vulnerable settings such as areas of conflict and simultaneously denouncing the use of child soldiers
is imperative to advocate for the realisation of children’s rights within armed conflicts.!®
Furthermore, the United Nations Security Council has identified and recognised six violating acts

against children within armed conflict, which include the recruiting and use of child soldiers, killing

10 Calderwood & Singer (2018).

11 See Generally, Agreement on the Resolution of the Conflict in the Republic of South Sudan, 17 August 2015.

12 Calderwood & Singer (2018).

13 Anastasia (2019).

14 Anastasia (2019).

15 Calderwood & Singer (2018).

16 Calderwood & Singer (2018).

17 Fletcher (2023).

18 Hynd (2021) 79.

19 See generally, Optional Protocol to the Convention on the Rights of the Child on the involvement of children in
armed conflicts of 2000.
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and maiming of children, acts of sexual violence, abduction, attacks on hospitals and schools, and

the denial of humanitarian access.?°

Moreover, the foundation of children’s legal protection stems from the central principle of the best
interests of a child, under the Convention on the Rights of the Child (CRC). This instrument
provides children the right to have any child’s best interests taken into consideration in all actions,
procedures, and decisions regarding them in all bodies and faculties,?! placing an onus on state
parties to ensure the necessary protection for the child’s well-being is considered.?? This principle
establishes the inherent need to take steps to ensure the child’s psychological and physical, dignity,
moral and spiritual integrity, and well-being?® are secured effectively in any and every matter

concerning children,?* based on each case’s facts, issues, and considerations.?

The author will provide a comprehensive examination of whether the current international laws,
mechanisms, and responses available for girl soldiers adequately incorporate and protect girl
soldiers against sexual violence in armed conflict. It is submitted that though sexual violence in
armed conflict has been historically linked as a natural effect of war, the brutality of sexual violence
and its effect on girls ought to be a global concern. It is vital that an increase in devotion to the
prevention of the recruitment of child soldiers, protection against sexual violence, as well as
available aid for the rehabilitation of girls who are victims of conflict-related sexual violence is

made by international and domestic parties alike.

1.1 RESEARCH BACKGROUND & OBJECTIVES

The main object of this paper is to accumulate, organise, and analyse current legal instruments,
information, and academic articles to evaluate and understand the extent of protection for girl
soldiers in armed conflicts in relation to sexual violence and international law. An evaluation of

what sexual violence entails within international legal instruments will be made. Additionally, this

20 United Nations (2023).

2L Article 3(1) of the General Assembly, Convention on the Rights of the Child, 20 November 1989 (hereafter
Convention on the Rights of a Child).

22 Article 3(2) of the Convention on the Rights of a Child.

2 Article 4(1) of the United Nations, no. 14 (2013) on the Rights of the Child to Have His Best Interest Taken as a
Primary Consideration, 4.

24 Article 3(1) of the United Nations, General Comment no. 14 (2013) on the Rights of the Child to Have His Best
Interest Taken as a Primary Consideration, 3.

% Article 6(c) of the United Nations, General Comment no. 14 (2013) on the Rights of the Child to Have His Best
Interest Taken as a Primary Consideration, 4.
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paper aims to investigate how international courts and tribunals have dealt with various sexual
violations individually to decipher whether such protection offers a bridge from prescribing rights
in international instruments to justice being served accordingly. In doing so, a particular focus will
be made on the labelling of sexually violent acts against girl soldiers within the international courts
and tribunals. Furthermore, the author will review the ICC’s sexual and gender-based crimes policy
guidelines,?® extending the research into other disciplines and presenting a theoretically sound
conclusion. Lastly, a practical understanding of the influencing factors will be considered, taking
into consideration the experiences of girl soldiers within armed groups, as well as the post-conflict

period, during rehabilitation and reintegration.

1.2 RESEARCH QUESTIONS

This paper aims to answer the following questions:

1. To what extent does International Law protect girl soldiers against sexual violence in armed
conflicts?

2. What current legal mechanisms, international tribunals, and courts have been established and/or
considered to prosecute perpetrators of sexual violence crimes against girl soldiers?

3. What are the prevailing types of conflict-related sexual violence committed against girl soldiers,
and how do international criminal courts and tribunals deal with it?

4. What mechanisms are in place to aid girl soldiers in demobilising and successfully reintegrating

into society as civilians, and what obstacles are experienced by former girl soldiers?

1.3 RESEARCH METHODOLOGY

The methodology of the paper is desk-based through collecting, organising, and analysing data,
alongside other various applicable sources, in order to critically tackle the posed research questions
at hand. By using this method of research, a viable conclusion will be made, using existing
information from reputable and substantiated sources to support and validate the paper’s findings.
An analysis of international case law, treaties, conventions, United Nations resolutions, and reports
will be done, alongside the usage of additional interdisciplinary secondary sources such as academic

journal articles, books, and internet references concerning girl soldiers and sexual violence abuse

2% See generally, International Criminal Court Policy Paper on Sexual and Gender-Based Crimes (2023).

10



An International Legal Perspective on Conflict-Related Sexual Violence: Examining the Plight of Girl Soldiers

in the lens of international law. This methodology will allow for the formulation of a holistic and

academically sound investigation.

1.4 SCOPE AND LIMITATIONS OF RESEARCH

This study aims to bring to light the girl soldier through the lens of international law with a specific
focus on sexual violence in armed conflict. Therefore, other international offences outside of the
scope of girl soldiers and sexual violence will not be covered. Moreover, this analysis will not focus

on domestic legislation.

Due to scarce international instruments focusing on girl soldiers and sexual violence in particular,
this paper will include legal data and sources focusing on women and sexual violence abuses on an
international level within armed conflict. This will provide a universal understanding of the general
nature of prohibition against various sexual violations under international law, allowing girls to
inherently be afforded indirect protection under international law as females. This paper will
predominantly, but not exclusively, focus on sexual violence against girl soldiers in armed rebel
groups; however, it does include institutional armed forces in areas such as international legal
instruments and DDR. Furthermore, as this study has a special focus on girls, boy soldiers will be
excluded from this paper. It should be observed that girls are not exclusively subjected to sexual

violence during armed conflict, as boy child soldiers experience acts of sexual violence t0o.?’

1.5 SIGNIFICANCE OF THE STUDY

The contribution of this study aims to provide a cohesive investigation of the narrowly observed
topic of sexual violence offences faced by girl soldiers on an international level. By considering all
interconnected legal instruments, reports, principles, and other relevant sources, this paper aims to
close the gaps in existing accessible research and bring awareness of the imminent and contentious
matter at hand within the academic faculties. Legal instruments such as, but not limited to, Optional
Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed
Conflict, the Protocol Additional to the Geneva Conventions, and Relating to the Protection of

Victims of International Armed Conflicts (Protocol 1), and Rome Statute of International Criminal

27 MacFarlane (2020) 440.

11
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Court, as will be included in the study. Moreover, as a result of the recent case of Dominic Ongwen®
within the ICC, this paper will take into account recent international legal developments in which
the ICC has addressed the recruitment of girl soldiers and children born out of rape as victims of
gender-based sexual violence within non-state rebel armed groups. In addition, this study
incorporates policy papers and reports such as the Policy on Gender-Based Crimes®® by the Office
of the Prosecutor at the International Criminal Court and a report on Child Trafficking and Armed
Conflict®® by the Special Representative of the Secretary-General for Children and Armed Conflict.
The inclusion of the aforementioned documents released in 2023 will provide a contemporary

approach to the current standing of girl soldiers in armed conflict.

1.6 LITERATURE REVIEW

The roles of girl soldiers in armed groups are predominately sexually related; however, this is not
exclusive, as they may serve within the direct hostilities, such as spies, as well as indirectly, taking
roles aligned with domestic work.®! Mazurana and McKay acknowledge girls’ significant yet
unnoticed and poorly documented presence within armed conflict by the international community
and recognise additional considerations to be accounted for, such as pregnancy, insufficient health
care available, lack of psychological support, nutrition and secured safety measures, childbirth, and
childcare by girls who are children themselves.®? Moreover, academic legal scholars call for the
implementation of distinctive policies and developmental programs addressing issues faced by girls
and women within the armed conflict to protect their rights and prevent abuse and violations from
occurring.® Mazurana stresses the need to incorporate the necessity for specialised gender-specific
needs and support during rehabilitation and reintegration back into society.>* Leibig supports the
stance for specialised international legal protection for girl soldiers, with the call to expand the

definition of child soldiers to be more inclusive.3®

28 See generally, Prosecutor v Dominic Ongwen (Appeals Chambers) Case No. ICC-02/04-01/15-2023, International
Criminal Court (ICC), 15 December 2022.

29 See generally, International Criminal Court, Policy on Gender-Based Crimes: Crimes Involving Sexual,
Reproductive and Other Gender-Based Violence (2023).

30 See generally, United Nations ‘Child Trafficking and Armed Conflict” Office of the Special Representative of the
Secretary-General for Children and Armed Conflict (2023).

31 Mazurana & McKay (2001) 33.

32 Mazurana & McKay (2001) 31-34.

33 Mazurana & McKay (2001) 35.

34 Mazurana & McKay (2001) 35.

3 |_eibig (2005) 1.

12
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While Ruiz & Stoffels point out the lack of gender perspective within the legal community and its
structure.®® In addition, Gilbertson argues that the failure to differentiate between girl and boy
soldiers creates a gap in the legal protection afforded, as gender-specific issues have been found to
play external factors in the reasoning behind girls enlisting into armed groups.®’ These external
factors include the rarely realised quest for protection, equality through training and leadership, and

escape from their current abusive and exploitative home life.*

Jorgensen investigates whether sexual violence may constitute a form of use in hostilities and points
out that the ICC in the case of Lubanga failed to consider the violations of physical integrity, such
as torture and rape, solely focusing on the conscripting and enlistment of children under the age of
15 years old, facing criticism due to the Court's limited range of prosecuting charges.>® Regardless
of the neglected considerations, Ruiz & Stoffels assert that the case brought recognition of the
impact of conscriptions and the use and dominance of sexual violence amongst girl soldiers.*
Furthermore, Jorgensen acknowledges that soft international laws such as the Cape Town Principles
and Maputo declarations allowed for the broadening of the legal interpretation of the term child
soldier to include boys and girls.*! In addition to providing a clear indication of inclusivity, children
taking part in indirect duties are incorporated into the definition*? covering the use of sexual

purposes and forced marriages within armed conflict.*

The Cape Town Principles go further by
stipulating the need for special attention for girls and the specific needs that are required to be
assessed and developed during procedures and responses dealing with girls. This includes the
development of programs, policies, strategies,* assessments, and treatments for gitl soldiers.*® The
Maputo Declaration on the Use of Children as Soldiers brought forth African states to condemn the
recruitment and use of child soldiers indirectly and directly.*® The Maputo Declaration seeks to
recognise and ensure justice is served through rehabilitation and reintegration programs for children

under the age of 18 without the consideration of the death penalty or extreme life imprisonment

% Ruiz & Stoffels (2020) 1.

37 Gilbertson (2008) 220-222.

3 Gilbertson (2008) 220-222.

39 Jorgensen (2012) 659.

40 Ruiz & Stoffels (2020) 31.

41 Jorgensen (2012) 681.

42 Jorgensen (2012) 681.

43 UNICEF, Cape Town Principles and Best Practices on the Prevention of Recruitment of Children into the Armed
Forces and Demobilization and Social Reintegration of Child Soldiers in Africa, 1997, 1 (hereafter Cape Town
Principles).

4 Article 33(7) of the Cape Town Principles, 7.

4 Article 24(5) of the Cape Town Principles, 5.

46 Human Rights Watch (1999).

13
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sentences for treason.*’ Moreover, Quenivet and Shah-Davis validate the importance of the Cape
Town Principles and Maputo Declaration, emphasising the necessity for the extension of the
definition of “child soldiers”, which provided support and inclusion for girls during and after armed
conflict through direct and indirect participation during the disarmament, demobilisation, and

reintegration (DDR) of girl soldiers’ return into society.*®

Likewise, Snowdon enhances the discussion on gender in armed conflict, as it undeniably alters the
experience of female soldiers as a whole during and after armed conflict.*® Snowdon further asserts
that the lack of international recognition, development, and extension of protection of girl soldiers
hinders justice and exacerbates the ever-growing issue of gender-based violence and gender

inequality universally.>

Faulkner & Welsh argue that sexual violence in armed conflict is used as a mechanism by armed
groups to coerce and acclimatise children to violence, as well as a tool for combat deflection to
return to society.”! For example, the use of rape acts as a psychological barrier for children to return
to normal life, a method used to maintain social order through sexually coerced acts for social
acceptance and survival within the camp.’> Boys are often ordered to rape females within
communities and their armed groups as a psychological tool and acclimatisation to brutality.
However, according to Prakash, in Afghanistan, the perceptions of girls and women differ.%
Females, despite international legal definitions, are not considered soldiers, as females are
inherently regarded as property and utilised for sexual pleasure.>* In addition to sexual pleasure,

women are also observed to serve as a means to reproduce and birth future soldiers.>

It is submitted that the majority of the current academic collective agrees that the present stance and
extent within international law to protect and address sexual violence and the effects associated with
conflict is deficient. However, the matter of girl soldiers has been carefully acknowledged by the
ICC, a subject previously overlooked in its jurisprudence, owing to the recent conclusion of the

Ongwen case. This acknowledgement allowed for an updated review of the extent to which

47 Human Rights Watch (1999).

48 Quenivet & Shah-Davis (2007) 10.
49 Snowdon (2016) 19.

%0 Snowdon (2016) 21.

5 Faulkner & Welsh (2022) 4-6.

52 Faulkner & Welsh (2022) 4-6.

%3 Prakash (2022) 17.

% Prakash (2022) 17.

% Ruiz & Stoffels (2020) 42.
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international law addresses and protects girl soldiers. During the trial, a significant focus was placed
on the issue of sexual violence against young female soldiers.>® The prosecution sought to advance
the jurisprudence on international accountability for gender-based violence by specifically targeting
crimes® such as forced pregnancies, sexual slavery, rape, and forced marriages, amongst other

criminal offences.”®

In contrast to the debate that there is a lack of recognition of gender dynamics between boy and girl
soldiers, Martuscelli & Bandarra perceive the exclusion of girl soldiers from other categories of
combatants diminishes the proportion of disarmament, demobilisation, and reintegration,
simultaneously increasing the rate of girl soldiers returning to conflict armed groups.®® Martuscelli
& Bandarra further argue that incorporating gender-based sexual violence plays a vital role in the
silencing of girl soldiers who do not fall within the narrative of girls being victims and consequently
not taken into account by policymakers.?® This perspective is quite problematic and will not be
focused on, as this narrative will only hinder the protection and acknowledgement of child victims
of sexual violence. The intent behind voicing girl soldier victims of sexual violence is not to
overshadow girls who fulfil other roles in the armed groups, nor those who act wilfully. Instead of
aiming to diminish one issue faced within an armed conflict, the authors could have made their
point of girl combatants who do not fall within the category on its unique basis. An admirable
illustration of this is Nortje, recognising the deprivation of devotion in the international community,
institutions, and international laws to boy soldiers against sexual violence crimes in armed

conflict.5?

While Nortje acknowledges the disproportionality of women and girls as targets of rape
and sexual violence, the scholar brings cognisance to the deficiency of attention given to boy
soldiers, the stigmatisation faced by boys, as well as the stigmatisation that women are unable to
rape boys.%? Nortje successfully brings these issues to light without depriving victimhood of those

who do not fall within his article, which happens to be female soldiers.®

%6 Prosecutor v Dominic Ongwen (Appeals Chambers 1X) Case No. ICC-02/04-01/15, International Criminal Court
(ICC), 4 February 2022, para 205-225 (hereafter Prosecutor v Dominic Ongwen [Appeals Chambers 1X]).

57 Schulz & Kreft (2022) 8.

%8 Prosecutor v Dominic Ongwen (Appeals Chambers 1X), paras 35-36.

%9 Martuscelli & Bandarra (2020) 223.

60 Martuscelli & Bandarra (2020) 228.

51 Nortje (2023) 603.

52 Nortje (2023) 604.

% Nortje (2023) 604.
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This paper aims to examine the extent of the protection provided to girl soldiers against sexual
violence in armed conflict under the lens of International Law. In order to do so, Chapter 2 will
examine the core definitions of a child, a child soldier, and a girl soldier, including relevant
international instruments that aim to protect girl soldiers in armed conflict against sexual violence.
Furthermore, an analysis of gender dynamics and a historical overview of the uses of girl soldiers
within armed groups through recruitment will be dissected, taking into account push and pull factors
for girl soldiers in armed groups. In addition, a brief overview of documented experiences of girl
child soldiers will be presented, exposing the authentic vulnerabilities of girls in armed conflict in

various areas of conflict.

Chapter 3 will briefly link gender-based violence to sexual violence during armed conflicts and
investigate how sexual-based violence impacts girl soldiers. Moreover, a historical overview of
sexual crimes under International Law will be made to understand and recognise the legal
developments against sexual violence and its effect on protecting girl soldiers in current-day armed

conflict.

This is followed by Chapter 4, which will analyse the numerous forms of sexual violence recognised
and acknowledged under international legal instruments and significant international case law. In
doing so, the labelling of sexual trafficking, rape, sexual mutilation, forced marriages, enforced
pregnancy, enforced sterilisation, forced abortions, sexual slavery, and enforced prostitution will be

scrutinised.

Finally, Chapter 5 will focus on Disarmament, Demobilisation, and Reintegration (DDR)
mechanisms as a humanitarian response to assist former girl soldiers in exiting armed groups,
alongside the physical and psychological effects girls are faced with post-participation in armed
groups. This chapter will take into account girls who have gone through DDR programs, as well as
girls who opt to self-demobilise from the armed group they were associated with. Through
dissecting the experiences of girl soldiers during reintegration, stigmatisation against girl soldiers

will be observed.
The following Chapter 2 will examine the definition and protection of girl soldiers as child soldiers

under international law. Furthermore, an assessment of whether traditional gender dynamics

amplify girls’ vulnerabilities during armed conflicts will be made through a brief review of available

16



An International Legal Perspective on Conflict-Related Sexual Violence: Examining the Plight of Girl Soldiers

documented experiences of girl soldiers. For a comprehensive understanding of girls' roles in armed
groups within armed conflict, a historical overview of the use and recruitment of girls will be
discussed, taking into account contributory factors such as gender dynamics and vulnerabilities of

girls in armed conflict, which increase the recruitment of girls into armed groups as child soldiers.
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CHAPTER 2
AN ANALYSIS OF A GIRL SOLDIER

The presence of girl soldiers has been longstanding. Records indicate their existence since the early
1900s in 58 states, with an increase of participation in Africa estimated to be as high as 40 percent.®*
Additionally, children make up nearly half of the refugee and internally displaced statistics, with an
estimate of 43,300,000 displaced and 14,000,000 child refugees globally.®® This estimate is further
extended with 28,00,000 children being internally displaced due to armed conflict and aggression

within their state of origin.®®

In this chapter, for a better understanding of the issue of girl child soldiers and their experience as
victims of sexual violence, a conceptual study of the core definitions of a child, a child soldier, and
a girl soldier will be probed to understand the international perspective under international legal
jurisprudence. Furthermore, to fully understand sexual violence against girl soldiers, an analysis of
gender dynamics will be scrutinised through a generalised perspective and within the context of
armed conflicts. Moreover, an overview of the historical background of child soldiers and the use
of girl child soldiers within armed groups through recruitment will be dissected. Considerations of
push and pull factors influencing the recruitment of girls as child soldiers will be analysed to gain
full insight into the decision-making of girl soldiers during recruitment as child soldiers. Lastly, a
brief overview of recorded experiences of girl child soldiers will be touched on, exploring the

vulnerabilities of girls in various areas of armed conflict.

2.1 THE DEFINITION OF A “CHILD”

The concept of what constitutes a ‘child’ has been a strenuous task within International Law,%’ as a
universal understanding of childhood has yet to be generated.®® The ordinary definition includes “a
young human being below the age of puberty or below the legal age of majority”.%® Alongside this
definition, the notion of innocence and vulnerability is found to be concurrent characteristics of a

child, rationalising the reasons for their afforded rights to special protection, especially within armed

64 Quénivet (2007) 2.
65 UNICEF (2023a).
8 UNICEF (2023a).
57 Nair (2017) 41.
8 _annoy (2010) 56.
89 |_exico (2019).
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conflict.”” Moreover, the word child’ may be used interchangeably with words such as ‘juveniles’

and ‘minors’.’!

The conception of a child in terms of age is inconsistent and uncertain due to the nature of state
supremacy under international law.’? There is a plea for unification to create a widespread standard
of the Straight-18 position, seen as the common position within humanitarian and human rights
organisations to determine the classification of minority and majority.” The Straight-18 position
holds that a child is between the ages of 0 until the age of 18, thereafter gaining the status of a
major.”* Although there is an inconsistent universal definition, International Instruments create
guidance and define the term ‘child’.” Article 1 of the United Nations Convention on the Rights of
a Child’® (hereafter referred to as the ‘CRC’) states, “A child means every human being below the
age of 18 unless under the law applicable to the child, the majority is attained earlier”.”” Concurring,
the European Convention on the Exercise of Children's Rights explicitly applies to children who
have yet to reach the age of 18.”8 Clarifying the international age of majority as 18 years old,
however, is subject to domestic legislatures' discretion to declare prior attainment of majority
status.’® Subsequently, this weakens the international and the Optional Protocol’s definition of a
child being considered below the age of 15 years old.8° The drafting of the Protocols Additional
aimed to introduce a universal moral standard of childhood.®! This initially allowed for the
verification of the age of childhood to be reasonably known as 15 years old due to uniform
conformity of standards in preceding agreements, allowing for any future extension of the legal

age.8?

The failure of certainty of the definition of childhood consists of multiple factors, which include
cultural, economic, and social developmental considerations within sovereign states.®® Although

states have discretion and the right to create their own laws, the CRC places restrictions on states

0 Kononenko (2016) 91.

1 Nair (2017) 41.

72 Nair (2017) 42.

3 Rosen (2009) 96.

4 Rosen (2009) 96.

75 Nair (2017) 42.

6 Kononenko (2016) 91.

7 Article 1 of the Convention on the Rights of the Child.
8 Article 1(1) of the European Convention on the Exercise of Children's Rights European, Treaty Series No. 160.
8 Lannoy (2010) 56.

8 Lannoy (2010) 56.

81 Lannoy (2010) 53.

8 | annoy (2010) 53.

8 Chavan (2010) 283.
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concerning the maximum age of a minor based on a rationality test, prohibiting irrational low ages.®*
States are obligated to incorporate the age of minority and majority for purposes of criminal
responsibility within their state reports, which is a general standard providing relevant

information.®®

2.2 CHILD SOLDIER

According to the United Nations International Children’s Emergency Fund (UNICEF), a child
soldier includes “any child under the age of 18 years of age, who is part of any kind of regular or
irregular armed force or armed group capacity, including, but not limited to, cooks, porters,
messengers, and anyone accompanying such groups other than family members”.®® The broad
interpretation of child soldiers, contained in the Cape Town Principles, includes recruitment for
sexual purposes and for forced marriages, including males and females.®” The Cape Town Principles
extended the protection for child soldiers by emphasising the prevention of the use of child soldiers
by including “disarmament, demobilisation, and reintegration”.3% These principles are widely

accepted globally.®

Additionally, the Paris Principles created more inclusive criteria and screening procedures for girls

t.9 This was

who were frequently excluded due to their more domesticated roles in armed conflic
displayed in the definition of a child associated with armed groups, with an expansive capacity,
including children used for sexual purposes.®! Furthermore, there are two developing categories of
child soldiers: the first is international armed conflict and international non-conflict circumstances
and is further differentiated between institutional and non-institutional rebel groups, while the
second category involves the direct and indirect roles of child soldiers, segregating front-line

soldiers to support soldiers.%?

8 Kononenko (2016) 91.

8 Nair (2017) 42.

8 UNICEF (2003) 14.

87 McQueen (2018) 101.

8 UNICEF (2003) 14.

8 UNICEF (2003) 14.

% Quénivet & Shah- Davis (2008) 110.

%1 paragraph 2.1 of the Paris Principles: Principles and Guidelines on Children Associated with Armed Forces or
Armed Groups of February 2007 (hereafter Paris Principles).

92 Francis (2007) 215.
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Moreover, the Vancouver Principles regressed to using the term child soldiers, using the phrase
‘child associated with an armed group or force’ during the conflict, aiming to guide peacekeepers
and give preference to preventing the use and recruitment of child soldiers, including post-conflict
DDR support.®® Although the Vancouver Principles provided a brief on identified factors when
considering the reintegration of the child soldier, no explicit structure is provided, allowing states
to use their discretion regarding the means and methods for DDR.% Nonetheless, enhancements to
DDR by the Integrated Disarmament, Demobilisation, and Reintegration Standards (IDDRS)
provide guidelines to field officers and workers to prepare, support, and implement DDR programs
adequately.® These guidelines take into account gender, age, and other influencing factors in armed

conflict faced by child soldiers pre- and post-DDR programs.®

Currently, there is no international treaty that explicitly deals with child soldiers. However, a few
provisions are embedded in applicable conventions that offer protection to children within
environments of armed conflicts.®” Nonetheless, the Rome Statute under International Criminal Law
particularly focuses on the conviction of the recruitment of child soldiers. Further, International
Humanitarian Law finds application through the Additional Protocols to the Geneva Conventions
and the Optional Protocol on the Involvement of Children in Armed Conflicts, shifting the onus on
the prevention of child recruitment in armed conflict to state members. Correspondingly,
International Human Rights follow suit, with the Convention on the Rights of a Child paying special
attention to children, including children in armed conflict. Though the African Charter on the Rights
and Welfare of the Child is a regional instrument, its recognition and obligation to member states to
enforce preventative measures against the recruitment of child soldiers play a significant role in the
global rate and use of child soldiers in Africa. Therefore, amongst the aforementioned international
instruments, the African Charter on the Rights and Welfare of the Child will be included in the
evaluation of current legal instruments signifying the prohibition and protection against the use of

child soldiers.

9 Buchanan (2023) 15.

% Buchanan (2023) 15.

% See generally, Operational Guide to the Integration Disarmament, Demobilization and Reintegration Standards
(2014) 14 (hereafter IDDRS).

% See generally, IDDRS, 14.

97 Chavan (2010) 288.
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2.2.1 INTERNATIONAL CRIMINAL LAW

The creation of the Rome Statute of the International Criminal Court®® (hereafter ‘Rome Statute’)
is regarded as the crystallisation of international criminal law.%® This established a universal

authority'® for war crimes, genocide, crimes against humanity, and aggression. %!

According to Article 26 of the Rome Statute, individuals before the court are required to be 18 years

of age at the time the alleged crime was committed,%?

thus restricting the court's ability to try child
soldiers.' Instead, the ICC focuses on adult perpetrators using and recruiting child soldiers in
armed conflicts.'® However, the rationale is contended to benefit children by limiting the criminal
liability of the child.!® Article 26, together with Article 8, diverges as child soldiers between the
ages of 15 and 18 are neither recognised as victims nor perpetrators of war crimes, creating a
conundrum in the Rome Statute. % Article 8 stipulates a list of war crimes, which explicitly forbids
conscription, enlistment, and the use of child soldiers below the age of 15 years in national armed

107

groups and forces in international conflicts!®” and non-international conflicts.!® Strengthening the

Straight-18 position, the Rome Statute unequivocally includes the recruitment of child soldiers as a

war crime in accordance with Article 8,1%°

adopting the International Humanitarian Law age limit
and definition of a child.'!® The universal agreement is that child soldiers below 15 have an
irrebuttable presumption of innocence and, therefore, cannot be held liable for crimes involved in

armed conflicts. !

% Rome Statute of International Criminal Court, 12 July 1998, United Nations General Assembly Resolution 183/9;
37 ILM 1002 (1998); 2187 UNTS 90 (hereafter Rome Statute).

% Ramanathan (2002) 230.

100 International Criminal law will include the International Criminal Tribunal of Yugoslavia, The International
Tribunal of Rwanda and the Special Court of Sierra Leone Tribunals. A discussion of other international criminal
tribunals falls outside the scope of this study.

101 Francis (2007) 218.

102 Houle (2017-2018) 198-199.

103 Article 26 of the Rome Statute.

104 |_annoy (2010) 57.

105 McQueen (2018) 117.

106 Chaikel D (2015).

107 Article 8(b)(xxvi) of the Rome Statute.

108 Article 8(e)(vii) of the Rome Statute.
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2.2.2 INTERNATIONAL HUMANITARIAN LAW

International Humanitarian Law (hereafter referred to as IHL) deals with the law of armed conflicts.
Advocacy groups identify child soldiers as persons below “18 years of age, made into agents of
violence by adults”.*'? The pursuit of the prohibition of the use of child combatants is reflected in
the definition of a child soldier as “a person under 18 years of age who has been required or used
by the armed forces or armed group in any capacity,” aligning with the Straight-18 position.!'?
Nonetheless, international legal consensus is speculated to follow the age of 15 in terms of the
Optional Protocol when prosecuting recruiters of child soldiers.!** It is contended that despite the
need for greater protection of children within armed conflicts, including child soldiers, international
law fails to control and restrict the recruitment of all child soldiers, ultimately failing to effectively

protect girl soldiers within armed conflict.!*®

2.2.2.1 ADDITIONAL PROTOCOLS TO THE GENEVA CONVENTIONS (API AND APII)

In response to the growing numbers of child soldiers after WWII, the Additional Protocols were
adopted in 1977, fundamentally being the first to acknowledge prospective child soldiers under
international law.*'® AP I deals with international armed conflicts, while AP II tackles non-
international armed conflicts.!!’” Article 77 of the API pays special attention to the protection and
care of children.'!8 The article protects children from any form of indecent assault, obligating states
to take reasonable measures to refrain from the recruitment of child soldiers and ensuring there are
no children under the age of 15 partaking in direct conflicts.!!® This protection extends to juvenile
prisoners of warfare, providing children who are “arrested, detained, or interned for reasons related
to the armed conflict” to be placed within a separate cell or section from majors, with the exceptions
of family units.'?® Furthermore, APII acknowledges the necessity for protection from potential

recruitment by state governments and non-state armed groups.'?!
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2.2.2.2 OPTIONAL PROTOCOL ON THE INVOLVEMENT OF CHILDREN IN ARMED
CONFLICTS (OPAC)

The Optional Protocol of 200022 enhances the protection offered by the CRC, raising the minimum
age, with the exception of child recruiting, in line with the straight-18 position,'?? further including
non-state parties in its obligations.'?* The Optional Protocol requires states to take measures to
prevent the recruiting and direct participation of child soldiers below 18.12° Further commitments
on states to demobilise children under 18 years who have been conscripted within its national armed
force are set in the Optional Protocol, placing a responsibility on states to ensure social reintegration
and support is provided.?® In addition, it incorporates an obligation on all ratifying states to report
to the committee for the assessment of their compliance with the CRC and its additional Protocols
to ensure compliance, making further recommendations to such states.?’ Critics have argued that
state reports required to be submitted to the CRC Committee are cumbersome and more explanatory
than logical, with a substantial concern of lack of compliance with the convention and its additional
protocols.}?® The OPAC fails to ascertain the age of 18 as the obligatory age for both voluntary
enlistment and compulsory conscription.!?® Requiring states to ratify to be duty-bound to the treaty

and open for reservations creates restricted enforcement.'*

2.2.3 INTERNATIONAL HUMAN RIGHTS

The minimum legal age for the recruitment and use of child soldiers regarding International Human
Rights (hereafter referred to as IHR) corresponds with the Straight-18 position.3! The International
Labour Organizations Convention defines the recruitment of child soldiers as “one of the worst
forms of child labour”.?®? According to the Paris Principles, any child associated with an armed

group or force includes any individual below the age of 18 who has been recruited or used in any

122 Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict,
25 May 2000 United Nations General Assembly Resolution 54/263.

123 poulatova (2013) 15.

124 orey (2001) 9.

125 \Webster (2007) 242.

126 Article 2 & 6 of the Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children
in Armed Conflict, 25 May 2000 United Nations General Assembly Resolution 54/263.

127 poulatova (2013) 15.

128 Nicholson (1996) 252.

129 Williams (2011) 1076.

130 Williams (2011) 1076.

131 United Nations (2019).

132 Article 3(a) of the Concerning the Prohibition and Immediate Action for the Elimination of the Worst Forms of
Child Labour No. 182 of 1 June 1999.
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capacity, directly or indirectly participating in the conflict.’*® Additionally, the Cape Town
Principle’s definition conforms with the Straight-18 position, affirming that any person under 18
years participating in any consistent or irregular armed group or force, with the inclusion of females,
is deemed a child soldier.*** While the interpretation of direct participation is debated on whether it
includes or excludes indirect participation due to the developments in soft law, Quenivet concludes
the incorporation must be included in order to protect child soldiers and secure the rights of the

child.**®

2.2.3.1 CONVENTION ON THE RIGHTS OF THE CHILD (CRC)

The CRC sets out legal commitments for the protection and care of children.'®® The Convention sets
a golden standard for recognition and protection afforded to children under international law,**’
mirroring the UN Charter and Universal Declaration,'®® and creating a duty to member states to
incorporate the rights and principles within their domestic laws.'*® Significantly, Article 38
expressly tackles the recruitment of child soldiers.’*® Subsection 4 requires states to take all
reasonable steps to protect and care for affected children within armed conflicts.!*! Furthermore,
Subsections 2 and 3 create an obligation on ratified states to take “all feasible measures” to warrant
all youth below the age of 15 from being recruited and directly partaking in armed conflicts.'*? In
circumstances where the youth are above the age of 15 but below the age of 18, precedence is given
to those who are oldest.!*® In addition, Article 39 provides children with physical and psychological
support regarding the victimisation of children within armed conflicts.}** This includes the
reintegration of child victims of abuse, torture, exploitation, or any form of inhuman, degrading
treatment or punishment back into society.!*® The protection extends by promoting the child’s well-
being and self-worth, regardless of their status as victims or perpetrators.}*® Notably, Article 20

places an obligation to prevent the kidnapping, smuggling, and sale of children, including sexual

133 paragraph 1.14 of the Paris Principles.
134 See generally, Cape Town Principles, 1.
135 Quenivet & Shah-Davis (2008) 112-113.
136 Braunstein (1999) 83.
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violence and exploitation,*” and prohibits the torture and denial of children’s freedom, safeguarding

girl soldiers from sexual violence and the use and recruitment into armed groups.*4®

The CRC has been criticised for its lack of enforcement, relying upon states to ratify, and accepting
reservations upon its ratification.’*® More so, the CRC reduces protection as the age of the
prohibition of child recruitment to 15 years.?*® Equivocally, the definition of a child within Article
1 uses the age below 18, with the lack of a disciplinary penalty for non-compliance concluding its
enforcement is inadequate.’®! I contend that although the lack of enforcement plays a vital role in
the compliance or non-compliance of states, it is vital to recognise the great strides the CRC has

brought, providing necessary rights and responsibilities for the protection of children globally.

2.2.3.2 AFRICAN CHARTER ON THE RIGHTS AND WELFARE OF THE CHILD

The African Charter on the Rights and Welfare of the Child (The African Charter)'®? has been
praised by legal scholars as the first all-inclusive regional charter on children’s rights within the
African continent.’®® This includes various duties to ensure that all necessary measures are taken
for the survival and development of a child.*® The African Charter establishes a crucial balance
between the best interests of a child while acknowledging cultural practices in Africa, ensuring that
traditional cultural practices or social norms do not harm the child.’® Similarly to the CRC, the
African Charter focuses on the duty of member states to ensure the protection and enforcement of

children’s rights, compelling states to take all or any necessary measures possible.>®

Nevertheless, Article 21 of the Charter calls for the elimination of any social or cultural practice,
which may be deemed to be detrimental to a child’s welfare, development, and dignity in any way.*>’
This may include sexual mutilation and the practice of forced marriages of children. Moreover,

Articles 27 and 29 protect children from sexual exploitation, sex trafficking, abduction and slavery
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through the prohibition of the sale of a child.*®® Due to the reported use of alcohol and drug abuse
by child soldiers within armed groups,*®® the African Charter calls for the protection of the child
from illegal substance abuse and narcotics.'®® Article 22 explicitly deals with children in armed
conflicts, reiterating state parties' duty to respect international humanitarian law, as well as calls for
the prohibition of the enlistment and participation of child soldiers in direct hostilities.*®? It is
important to note that although girl soldiers are found participating in direct hostilities, sexual
violence forms part of indirect hostilities. Therefore, Article 22(3) does not adequately protect girl
soldiers against sexual violence.'®> However, Article 27 supplements the lack of inclusion by

obligating states to take necessary action to protect children from sexual exploitation.'6

2.3 THE GIRL SOLDIER

A girl soldier may be defined as a female child soldier between the stages of infancy, childhood,
and adolescence before the stages of adulthood, ranging between the ages of 0-18 years, according
to the Straight-18 position.’®* Armed conflict does not spare girls or boys from partaking in
hostilities and combat.'®® Whether it be through direct or indirect action, the use of children becomes

an essential mechanism in long and intensive conflicts worldwide.1%®

A triad of vulnerability in armed conflict being a child, a female, and a soldier, the use of girl soldiers

167

is evident in more than 55 states globally and 58 armed conflicts,™" with sexual exploitation and

violence frequently encountered by targeted girls; however, not mutually synonymous.'®®
Alternative jurisprudence warns against the viewing of girl soldiers as victims and vulnerable
entirely since some girls voluntarily join for agency, empowerment, and resistance in a patriarchal
and misogynistic societal system.'®® Yet, the mere reality of girl soldiers being within harsh

conditions of warfare makes them vulnerable enough to voluntarily join armed groups for an

alternative social order, social justice structure, and economic opportunities for partaking in armed
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conflict.!’® By no means can the enlistment of girl soldiers in conflict zones be perceived as

171

completely voluntary, as the push and pull factors*’* play a significant role in their reasoning, where

necessity and survival are fundamentally the overarching motive.!’

Although sexual violence is not a mutually exclusive experience for all female soldiers within armed
groups and forces,!”® reports and statistics suggest an overwhelming amount of 75% of abducted

girls were raped, with a staggering 90% being subject to other forms of sexual violence.!™

It is asserted that current international policy is tailored for boy soldiers.'” As a result, the specific
female experience with aspects of domestic and sexual duties, premenstrual periods, childbearing,
childbirth, and caretaking within their roles and responsibilities as soldiers in armed groups are
inadequately addressed.!’® The lack of representation of girl soldiers dismisses their existence as
females in armed conflicts, despite their large numbers within armed groups, inevitably having their
participation and experience as child soldiers unheard and invisible.!’’ This dismissal is reflected in
existing international frameworks, with girl soldiers' needs inadequately being met or considered

under international laws and mechanisms.’®

Furthermore, cultural differences in what constitutes a girl in comparison to a woman heighten the
invisibility of girl soldiers in universal policies.!”® A lack of consensus between the Western notion
of girls being under the age of 18 in comparison to multiple non-Western concepts in existence
creates ambiguity universally as to when womanhood starts. 8 Similar to the lack of consensus on
what constitutes a child, there is a lack of universal consensus on what constitutes a girl to a woman.
The ideology of girls being soldiers contradicts the traditional imagery of girls and contributes to
the lack of international jurisprudence and attention to the rights and protection prescribed.®!

Persistent ignorance of the versatility of girls' roles in society is used as a strategic advantage for

armed groups, increasing the desire to recruit girls for non-stereotypical roles within direct and
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violent roles as a tool of war.!8? The perceptions of female roles impact the determination of issues
framed into international policies and programs, including girl soldiers during and post-conflict,

further exacerbating gender inequality in armed conflicts.'®3

2.4 AHISTORICAL OVERVIEW AND THE USE OF GIRL SOLDIERS

Child soldiers have been observed as early as the ancient Greek era and continue to be evident up
until today.*®* Although the notion of child soldiers and child labour is generally frowned upon, the
concept of childhood was only created in the 17™ century, essentially leading to the discontented
sense of the use of children.'® The number of child soldiers has risen over time; within half a
decade, there has been a 159% increase in child soldiers.*®® The nature of each conflict, the history
of the area of conflict, the structure of society, its cultural and religious practices, social norms, and
gender dynamics all interrelate in the roles of females in armed conflicts, influencing their decisions

to partake as child soldiers.*®’

2.4.1 USE OF CHILD SOLDIERS

Throughout the years, the motive for the use of child soldiers has varied. These motives may have
been to increase power due to the lack of adult capacity and strength, cost efficiency, size, and the
fact that children are less demanding and easier to persuade.!® Child soldiers generally serve
various functions, including combat and non-combat functions.*®® Combat functionaries play active
roles such as front-line units, psychological weapons, logistics support, and investigation or
intelligence scouts.'®® Non-combat functionaries include more supportive roles such as laying
bombs and explosives, cooking, as well as being sexual slaves.!! Gitls soldier's functions and duties
are limitless and diverge into various forms of active participation, but not limited to, ground

fighters in combat, leaders in armed groups, sexual “wives” or slaves, cooks, trainers, caretakers,

182 pj|laj (2008) 23.

183 Carrol (2015) 37.

184 Houle (2017-2018) 193.
185 Houle (2017-2018) 193.
186 \arfolomeeva (2019).

187 Darden (2015) 429.

188 Kakhuta-Banda (2014) 19.
189 Jordon (2012) 16.

190 Jordon (2012) 16-17.

191 Jordon (2012) 16-17.

29



An International Legal Perspective on Conflict-Related Sexual Violence: Examining the Plight of Girl Soldiers

executioners, spies®? and kidnappers.'® For example, girls may serve in multiple roles, being both

supportive and combative as combatants and sexual slaves.'%*

It is important to understand that while in conflict, girls are abducted and forced into armed groups;
other times, they settle into roles with the agency to do so; however, the agency to choose their roles
is rare. Each conflict’s conditions, factors, demographics, statistics, and influences differ in each
region, state, and armed group or force.!®® The age, circumstances of the armed group, physical
strength, and other factors all play a vital part in determining a girl's role.*®® Girls physically unfit
and unable to handle weapons are used as support in combat activities as well as domesticated
activities.!®” While girls’ roles as soldiers vary, sexual abuse is evident and repeatedly documented

in countless armed conflicts worldwide.!®®

The deficiency of international legal recognition of the roles and sexual victimisation of girls as
soldiers and as slaves during their time in armed groups leaves the already marginalised group
invisible.’®® The view that girls are commodities to be traded as incentives is prevalent in armed
conflict.2%% The failure to provide a true depiction of sexual violence and gender dynamics at play
amongst girl soldiers undermines the success of international mechanisms and programs.?%
Furthermore, inaccurate statistics avert pre-emptive measures against the use and recruitment of girl

soldiers.%%?

Notably, the power dynamic between girl soldiers and female adult soldiers is significantly different

d.?%® However, this notion is

due to the vulnerability and suppressed universal standing of a chil
completely opposed by armed groups, as it is claimed they perceive child soldiers to be tough,
dynamic, competent, and effective, as well as cheap labour.? Some armed groups prefer the use of

girls over boys to perform various forms of labour and sexual acts during their time as children,
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being a useful tool during active hostilities and after combat, returning to their bases for supportive

duties.?%®

2.4.2 THE RECRUITMENT OF CHILD SOLDIERS

The consensus amongst legal scholars is that child soldiers do not voluntarily enlist into armed
groups in conflicts, as willingness is often a result of contributory factors within an environment
where social, cultural, and economic injustice is present.?’® Girls, in particular, are found in
restrictive or oppressive gender roles and dynamics during armed conflicts,?’” influencing their
decision to join as a survival tactic rather than a choice.?®® Other motivating factors include the
desire for vengeance, community, social identity, and economic liberation.?® Moreover, children
have been reported to join without understanding what the recruitment entails.?'® This reinforces
the stance that the concept of voluntary recruitment for children is misleading,?!! as their

circumstance plays a significant role in the recruitment process for children in war.?'?

The act of involuntary enlistment of child soldiers often occurs through intimidation, intoxication,
brainwashing, threat, abduction, slavery, and human tracking, leaving children no choice but to fight
and serve within armed groups.?'® Children are often sold to armed groups by their own families for
incentives and benefits for both the child and the family itself.?!* Furthermore, abducted children
are often forced to murder their own family and community members, ensuring that the child has
no place to return, isolating them from the society they once knew.?'® In addition, some children are
born into child soldiering as the offspring of sexual slaves and high-ranked commanders and
combatants.?!® It is debated that children born into war should not be categorised in conjunction
with children born outside of conflict, as their lived experience is unique, with their mothers often
victims of sexual violence as soldiers or child soldiers within the armed group.?!” Within the

normalisation of patriarchal systems and violence in armed groups, the integration of children into
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society is challenging, as community members often discriminate against and stigmatise children

born into armed groups more intensely than those reintegrating back into society.?'8

Girls as primary victims are recruited through abduction, kidnapping, or gang pressed into service
for armed groups, and the extent of their coercion is unknown due to under-reporting.?*® These
abductions and kidnappings may occur individually or in the masses while raiding villages??° and
streets while hunting for resources and children to forcibly recruit.??! In 2008, Human Rights Watch
estimated the ratio of boy to girl abductions in conflicts to be 1:3, meaning that for every boy
abducted, 3 girls are abducted during armed conflicts.??? Since then, UNICEF has found over 25,700
confirmed abducted children, with the majority of the verified cases being reported in Iraq, Syria,
South Sudan, the Democratic Republic of Congo (DRC), Somalia, Iraq and Nigeria.??® Furthermore,
according to reports, there has been a global 20% increase in child abductions in conflict, with a
40% rise in the abduction of girls.??* Additionally, 2021 was recorded as the highest year of child
abductions, with a record of 3,460 verified cases, with 30% of the total amounting to girls in areas
of conflict.?? Strikingly, the DRC reports conclude that a high increase in the percentage of girls of
48% was found, totalling an additional 111 girls documented from 2020 to 2021.2%® The General
Assembly reported an increase in girls abducted for use in armed conflict and sexual violence in

2024, declaring girls as a targeted vulnerable group in conflict.??’

The existences of girls being treated as a commodity to armed groups are common and include
parents bartering girls as a form of payment, due to being raped and seen as damaged property and
shame from their community or lack of available resources.?® Moreover, girls who are abducted
from their homes and orphanages are tortured into submission through the use of violence,
intoxicated into servitude, or placed under duress with their community severely punished or

dismembered for refusal to cooperate and submit.?%°
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Often, any refusal to participate and serve in the group is subject to being killed or punished.?°
Interestingly, girls have been reported to be involved in the abduction and forced recruitment of
other girls within the areas of conflict.?! Although girls may be recruited into various combative
and non-combative roles, due to gender, they are more vulnerable to brutally forced acts of sexual
violence, forced abortion, and exploitation.?*? Once recruited, those who serve and provide sexual
acts are often known to be “wives”; however, the standing of the marriage is questionable, as in
most cases, this may be forced, equating to sexual slavery.?®® Additionally, post-traumatic syndrome
disorder (PTSD) and general trauma inflicted on child soldiers, as a direct result of an exposed threat
or real injury of sexual violence and death, may weaken their ability to make sound decisions,
diminishing their mental capacity.?* Moreover, people who suffer from PTSD are often associated
with substance abuse, anxiety, and neurological disorders, which may impact their mental capacity
at the time of consent to marriage.?*® Lastly, children born within armed groups, whose mothers are

soldiers, are forced into the armed group as children of the armed group by naturalisation.?*®

2.5 CONTRIBUTORY FACTORS FOR THE INCREASE OF CHILD SOLDIERS

Armed conflicts are rarely short-lived, damaging the stability and furthering the disregard for
domestic and international laws and standards, leaving children more vulnerable than ever to
slavery, exploitation, and abduction, and prone to sexual violence and abuse.?%’ Generally, children
are cheap labour, serving groups and forces with efficiency and effectiveness in an arrangement of
roles®*® which is cost-effective in armed conflict, forming part of an essential faction to maintain
numbers in an indefinite war.2% In certain states and cultures, children are dehumanised and stripped
of their dignity and are therefore observed to be easily dispensable soldiers.?*° Research indicates
that the greater the deprivation within armed conflict, the more likely girls are to enlist as soldiers,

as the need for sustenance, shelter, security, and resources is elevated.?*
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Legal scholars have debated whether children lack mental, emotional, physical?*> and ethical
development and, therefore, are more susceptible to persuasion, pressurisation and intimidation to
commit to orders by superiors.?*® Due to the turbulent conditions and the loss of hope, manipulation
tactics are easily used upon children without access to education, food security, and medical and
psychological support.?** Furthermore, the purposeful intoxication of child soldiers is found®*® as
an advantage for superiors, as they make children more audacious and dangerous.?*® Moreover,
unsettled family backgrounds or orphaned children are more inclined to recruitment due to the lack
of supervision, support, and care.?*’ The result in the magnitude of death in conflict leaves many
children vulnerable and abandoned, leading to an increase in the recruitment of children, whether
through abduction or forced or voluntary enlistment.?*® Joining armed forces and groups provides
orphans a false sense of community and family with a greater chance to survive, and gather
resources and security instead of fending for themselves, and at times siblings t0o.24° In addition to
family influence, political propaganda plays a major role in the recruiting of girl soldiers, painting

a life of adventure, power, identity, and prestige in a patriarchally structured society.?*

With technological advancements in weaponry, the use of drones and weaponry developed to weigh
less and smaller in size increases the need for protection and security as conflict intensifies without
any reduction in effectiveness to kill.?®* These advancements exacerbate the use of girl soldiers, as
they can operate weaponry and carry lighter and smaller-sized arms with a reduced risk of exposure
for the armed group or force.?®? Despite the advancement of weaponry, children in war remain

marginalised and vulnerable in conflict, violence, and lawlessness.?*3

These create ‘push’ and “pull’ factors that drive children to participate in armed groups and forces.?>*

Push factors consist of considerations such as poverty, revenge, refuge, and other social pressures,?>

whereas pull factors involve access to resources, money, social status, and the ability to protect
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family members.?®® The consideration of these factors is necessary to develop strategies, as well as
rehabilitation and reintegration programs to prevent and eradicate the use and reoccurrence of child

soldiers holistically.?’

2.5.1 GENDER DYNAMICS IN CONFLICT

It is imperative to incorporate gender dynamics as a key factor for the increase of child soldiers, as
recruiting and conscription into forces and groups allow girls to exercise agency in armed conflict
where life may be more egalitarian as a soldier than as a girl civilian in armed conflict.?®® The
inequality gap in society, especially in armed conflicts, acts as a push and pull factor for girls to
join, which questions the element of voluntary enlistment itself. 2°° Males are often perceived to be
a higher security priority, whilst women and girls, in comparison to males, are viewed as a social
concern in desperate situations in conflict.?®® This unequal standing contributes to girls joining
simply to have their voices heard or to evade arranged forced marriage or sexual abuse by their
relatives, causing children to abandon their homes and therefore be vulnerable to enlistment,
conscription, or abduction.?®® In contrast, family influence with military ties may appeal to girls to
prove themselves as dignified and equal members within their family in comparison to their
brothers, acquiring praised training and leadership skills within their family setting, religion or

culture.?5?

Girls have the ability to serve in armed groups and forces as leaders with positions of power, a title
that may not ordinarily be given in conflict zones as civilians.?®® Research depicts that girls find a
sense of power in the use and bearing of weapons during the conflict, becoming less vulnerable,
victimised, and powerless.?®* While the infliction of violence may be acted out by the forced soldiers
themselves, it is deemed to be a lesser evil in the context of armed conflict, avoiding the patriarchal
structures, abuses, and other consequences to the best of their ability.?%® Although girls may be

exercising their agency, the restriction to fully exercise their agency based on their environment
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showcases their agency as a limited strategic tool to manipulate their social standing in conflict.?%®
Girl soldiering provides the opportunity to be able to be in control and in power over being passive
civilians falling into more devastating victimhood to their environment, a sense of control, however
restricted.?®” Moreover, it enables girls to gain various skills for protection, negotiation, education,
self-expression, identity, and in some cases, partial liberation.?%® Although gender plays a significant
role in the use of girl soldiers, other significant factors must be taken into account, such as age,
contributing to their susceptibility to violence and indoctrination, with horrific consequences faced

as gitl soldiers.?%

2.6 EXPERIENCES AND VULNERABILITIES OF GIRL SOLDIERS

Girl soldiers' experiences differ, and the obscurities in the lack of acknowledgement within legal
instruments diminish their experience, leaving girl soldiers perceived as indifferent from one
another.?’® The magnitude of multiple abuses and violent crimes is often neglected due to the

211 as females, which vary?’? with

complexities of victimhood and vulnerabilities and insecurity
psychosocial, physical, and sexual reproductive needs to be dealt with as they grow from girls into
women.?”® The general experience of girl soldiers ranges from abductions, forced recruitment,
sexual violence, family separations, forced termination of pregnancy, mutilation, forced labour,
involuntary prostitution, displacement,?’ torture, and abuse.?’®> With the disproportionate
imbalance, underaged girl soldiers fall at a disadvantage in the power relation between adult soldiers
and themselves.?’® Their vulnerability based on their physical disadvantage and age in society is
only intensified in armed conflict, with the threat of severe punishment and training imposed upon

them, ironically, as equal to their male counterparts.?’” Regardless, sexual violence against girls is

used as a form of suppression against communities and punishment, damaging the girl's bodily
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integrity and her social standing in society as damaged property, further restricting her protection

as an impure individual.?"®

In Sierra Leone, the conflict statistics reported two million child soldiers, 6,000,000 disabled or
maimed, 1,000,000 orphaned, 10,000,000 with psychological trauma, and 12,000,000 displaced.?’®
Moreover, the presence of sexual violence, including gang rape, was staggering against girl soldiers
by various men, as they were perceived and dehumanised as a reward, denying their rights to
autonomy and freedoms.?®® Nonetheless, being claimed as wives often served as an advantage
within desperate settings for girls in their protection against being sexually exploited by more than
one soldier.?®! Instead, girls gain exclusivity in having one sexual partner, potentially permitted to
choose their desired partner,?®? lowering the risk of sexually transmitted diseases,?®® inheriting status
should their partner be promoted, and securing a more stable food source.?® These advantages,
however, did not holistically eliminate the fact that sexual violence has and continues to occur to
girls by their partners or others under the protection of their partners with or without their approval
or knowledge.?®® Noteworthy, pregnant soldiers were still required to fulfil duties, even throughout
the process of childbirth, as this did not exempt them from continuing their roles during combat.?%
Moreover, babies are reported to be drugged to sleep and carried while their mothers resume their

duties during combat.?8’

Sexual exploitation present in Latin America maintains a high rate of voluntary enlistment by
girls.?8 Naively, girl soldiers were subjected to sexual violence and abuse by their fellow
combatants to alleviate “sadness”, with any defiance potentially resulting in gang rape.?®
Contrarywise, within the same region and military group, Fuerzas Armadas Revolucionarias de
Colombia (FARC) girl soldiers describe their overall experience as positive, acknowledging the

stringent disciplinarians and punishments imposed.?®® This is attributed to the relative autonomy
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and agency female combatants experienced as sexual slaves, where girls were afforded the status of
equals in the success and efficiency of the operation of the FARC armed group.?®* Noticeably, in
FARC, an established place for sexuality between combatants is viewed as a standard duty and
practice, allowing girls to fulfil various roles.?®? This narrative has been challenged, explaining that
sexual abuse and violence are not normalised as ordinary duties but are required to survive to avoid
and prevent the amplification of abuse, mutilation, or death.?®®> The possibility of successfully
fleeing is high risk, and its failure thereof deadly.?®* Additionally, forced abortions, contraceptives,
and sterilisations are reported to be given to girl soldiers to avoid pregnancy at all costs, with the
notion that pregnancy devalues females and prevents their ability to perform their roles, decreasing

the force's efficiency.?®®

In contrast to the forced sexual violence and exploitation of girl soldiers, armed groups in Sri Lanka
and the Philippines prohibit any sexual relations or intimacy between males and young females
without consent from girls and the leader of the armed force or group. ?° This displays the impact
of cultural and even religious influence on the treatment of females in society prior to, during, and
post-conflict. In contrast to gender stereotypes in Liberia and Uganda, research displays a
divergence of combat and sexual services, indicating boys are more prone to sexual abuse while
girls are favoured to serve as higher-ranked soldiers, attaining leadership positions and power.?’
Moreover, during the conflict in Nepal, girl soldiers have described their experience as a form of
motivation, bringing a sense of pride and prestige within their community and organisation, a sense
to which they would not ordinarily be entitled.?® It is also noteworthy that in Angola and Uganda,

girl soldiers' main function within the group is to birth children and become caretakers, with or

without the acceptance of paternity by the biological father.?%

It is therefore submitted that in order to fully recognise girl soldiers’ rights and protection afforded
under international law, a clear definition and incorporation of girl soldiers should be inserted under
international law. A girl soldier should be defined as a female minor below the age of 18, adopting

the straight-18 position, directly and indirectly participating in armed groups and forces in an
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international or non-international conflict. Through this definition, whether girls are active and
equipped with weapons within their armed group or indirectly participating as wives, cooks, or
sexual and domestic slaves, their existence is clearly recognised and accounted for. The inclusion
of sexual slavery will automatically incorporate gender-based violence in conflicts and the gender
dynamics at play during the process and development of international mechanisms to protect,
prevent, and reintegrate girls back into society as female civilians. Moreover, incorporating an
official definition of girl soldiers into legal instruments will aid in the promotion, advancement, and
recognition of the various challenges and unique circumstances faced by girl soldiers by
international actors and mechanisms, propelling further development for gender sensitivity under

international jurisprudence.

In the following chapter, a historical overview of the development of sexual violence crimes within
conflicts will be investigated, providing a clear timeline of the development of sexual violence under
international law and international criminal law. In order to focus on the effects of sexual violence
on girl soldiers, gender-based violence and the progression of recognition under international
jurisprudence will be incorporated to narrow our understanding of the recognition provided to girl

soldiers under the broad scope of sexually violent crimes.
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CHAPTER 3
SEXUAL VIOLENCE CRIMES IN CONFLICT ZONES

3.1 SEXUAL VIOLENCE

The ever-prevalent sexual violence in conflict zones is recognised as a weapon in warfare and

300

legitimately established as an act of genocide,” a war crime and a crime against humanity in

international law.3! The definition of ‘sexual violence’ can be described as a criminal act using

1.392 However, the

force for the submission of sexual intercourse of an individual against their wil
definition has been extended to a form of gender-based violence, including not only sexual acts but
also attempted sexual acts.®® The latest ICC Policy on Gender-Based Violence further enhances
this definition with the incorporation of Hague Principles to include non-physical contact and
threats of sexual violence, and explicitly excludes the necessity for acts of intent for sexual
gratification.®®* According to the United Nations, sexual violence is described as an expansive list
of acts in various forms such as, but not limited to, sexual abuse (both contact and non-contact),
incest, rape and sexual exploitation.>®® Additionally, sexual violence is considered an overall side
effect of armed conflict, with acts being both intentional as a strategic tool and a habitual normalised
exercise condoned in conflict zones.®% Furthermore, a report from the UN Secretary-General
broadened the definition of sexual violence in the context of conflict to include sexual slavery,
forced prostitution, forced sterilisation, forced pregnancy, forced abortion and any other form of
sexual violence.*®” A UN report from 2011 facilitated a link through a more extensive description
incorporating any occurrences or patterns of sexual violence at the time or post-conflict against
women, girls, boys and men alike.>®® The World Health Organisation (WHO) expands the
interpretation of sexual violence to incorporate any attempt to act or unsolicited act of a sexual
nature against an individual's will, regardless of relation, setting and form, including verbal,
physical and psychological violence.**® Nonetheless, a universally accepted definition of conflict-

related sexual violence (CRSV) is non-existent, with a calculated resolution of bringing meaning
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through the definitions of international criminal offences.?!? Although sexual crimes are committed
against females and males, statistics indicate that females are predominately victims of sexual
violence in conflict, with most crimes underreported and perpetrators granted impunity against

prosecution. 3!

The lack of accountability through the granting of impunity has been influenced by the lack of
reporting and testification by victims, which are often due to the fear of consequences of dishonour
and shame due to the sexual activities attached to their autonomy and bodily integrity.3!? These
consequences intensify the experiences, vulnerabilities and inequalities of girls and women in
conflict as they are already perceived as second-class to fundamental rights and protections.’
Sexual violence creates insecurity for women and girls, escalating the lack of accountability of
perpetrators through the patriarchal structures and reflection in the international community.3!* This

outlook categorises the crimes against women and children and often dismisses the vicious

atrocities, stripping away the act of violence against international law.3!°

The preface for the devotion and moral responsibility to protect, support, intervene and prevent
sexual violence in conflicts is that gender dynamics amplify the notion of females and girls being
inherently innocent and vulnerable victims of sexual violence in armed conflicts.3!° In this Chapter,
the objective is to understand how gender-based violence is interlinked with sexual violence and
how sexual gender-based violence impacts girl soldiers. In order to do so, I will assess the meaning
of gender-based violence and sexual violence against girls in terms of International Law.
Subsequently, an outline of the historical developments of the recognition of sexual violence and
sexual gender-based violence against females will be made to fully analyse the significant
developments under international jurisprudence, as recognised individuals possessing their own
autonomy, without family or patriarchal intervention. Through the historical outline of the
developments made under international law to protect and prevent sexual violence against females

in armed conflict, a clear outline of relevant legal mechanisms and key prosecutions in international
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courts and tribunals of perpetrators of sexual violent crimes against female soldiers will be

established.

3.1.1 GENDER-BASED VIOLENCE

Gender-based violence and sexual violence against women and girls stems from a patriarchal
system, endorsing gender inequality, and allocating females the status as lesser worthy victims,
individuals or possessions in society through discrimination, dominance and exploitation in the
systematic and cultural norms of society.3!” Although gender-based violence does not exclusively
incorporate females within its definition, The Committee on the Elimination of Discrimination
against Women (CEDAW) uses its discretion within its recommendations, noting the
disproportionality of sexual infliction and suffering, mentally and physically, through forced acts,
threats of force and other denials of liberty and autonomy.3!® CEDAW further defines gender-based
violence with a specific focus on women as a form of discrimination which seriously hinders
females' enjoyment of rights and freedom on the basis of gender and non-equal treatment in contrast
to men.®!® Moreover, the Policy on Gender-Based Crimes of 2023 defines gender-based violence as
‘any harmful act that is perpetrated based on socially ascribed differences based on gender, usually
because of a person’s actual or perceived gender, sex, or sexual orientation’.%?° These harmful acts
include both reproductive and sexual violence through the act or threat of mental, physical, and
sexual harm or suffering.®?! A call for the radical defining and theorising of gender within gender-
based violence in international law has been made to accurately depict sexual violence against girls

and females as primary, however not exclusively, victims of CRSV.3??

Although sexual violence and gender-based violence are not identical and carry their own individual
classification and conceptualisation, the acts of sexual violence undoubtedly include gender-based
violence against women and girls.3?® Nevertheless, due to the limiting factor that gender is only an
indication of the biological sex and not an indication of represented and identified gender, gender-

based violence and violence against women are often avoided under international law to evade
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discrepancies and allow inclusivity in sexual orientation.®?* Regardless, the overarching point is that
institutionalised patriarchy plays a significant role in not only diminishing gender dynamics at play
but also further weakening girls' recognition of issues faced in conflict as soldiers.3*® Consequently,
this creates a cloak of invisibility, disabling victimhood, justice, and any sort of mechanisms aiding
in addressing the effects of conflict, including sexual violence as a construct of misogyny

throughout history.3?®

3.1.2 SEXUAL VIOLENCE AGAINST GIRL SOLDIERS

Sexual violence perpetrated against girls is dominant and widespread throughout conflicts.?" In
addition to the lack of accurate reporting, the number of girl soldiers experiencing sexual violence
may be higher than estimated.3?® According to Faulkner’s findings, armed groups who are found to
recruit and use children in their armed groups are more likely to sexually violate female soldiers
than armed groups who refrain from using children in armed conflict.3?® Moreover, ‘child sexual
exploitation’ is selectively used in instances whereby any individual uses their unfair power
imbalance to gain an advantage over any person under 18 years for sexual purposes with a secondary
party benefiting in monetary value or exchange.* Although one would intrinsically assume girls’
international legal defence extends into all protections afforded to women in armed combat, the use
of the explicit wording of ‘women’ may discount girls from protections outside the scope of
instruments which is specifically aimed at children.®*! I submit that current legal instruments which
only refer to women ought to be amended to either ‘females’ or the words ‘and girls’ should be
inserted for legal certainty. This will provide clarity and avoid any rebuttal or exclusion to
protections afforded to girls under international instruments, as the word ‘women’ is ordinarily

associated with females who have reached puberty or the status of a major.
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3.2 HISTORICAL OVERVIEW OF SEXUAL VIOLENCE IN INTERNATIONAL LAW

Historically, sexual violence and its impact on individuals are not only evident but also protected
through codes of war and codes within military forces prior to the codification into international
law to maintain a functional and stable society during conflicts.®3? Subsequently, Rule 93 is an
International Customary law applied in instances of both international conflicts and non-
international armed conflicts, prohibiting rape and other forms of sexual violence.3*® Despite sexual
violence being present in wars globally in time immemorial, it has been under-reported and under-
investigated with a deficiency of prosecution throughout history.33* International Customary Law
rules were formulated through various global or regional general practices, which have been
accepted into international law as binding upon states and, in some cases, opposition forces or

groups, as opinio juris.>®

There is no doubt that progress has been made over time in the international protection against
sexual violence during armed conflict.®3® However, regardless of well-established codes of war,
military codes and the progression of international legal protection mechanisms and jurisprudence,
the sexually violent experiences of girls and women have only intensified in armed conflict.3¥’
Nonetheless, the codification of international instruments, international legal mechanisms,

landmark events and case law have allowed for the advancement of protection against sexual

violence, further enhancing the recognition of sexual violence in armed conflict.3%

3.2.1 SIR PETER VAN HAGENBACH’S TRIAL

During 1474, Germany held what is currently known to be the first recorded international trial of
war crimes of rape, pillage, unjust taxation®*® and murder during Sir Peter Van Hagenbach's reign
serving the Duke of Burgundy for five years from 1469 to 1474.3%° The perpetrator was convicted

and sentenced to death within the ad hoc tribunal.®*! Due to the lack of a declaration of war by the
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perpetrator, the illegality of the crimes was irrefutable.3*? In addition to the refusal of surrender by

the civilians, rape was used as a form of punishment or threat to women during the armed conflict.>*3

Sexual violence in the form of rape was the preferred tool for terrorising women and girls.3*

This created space in legal jurisprudence for a foundation of what is now known as a crime against
humanity and war crimes, specifically, rape as a war crime, creating a precedent in international law
and the Nuremberg trials.3*® It has been contended by the international community that the trial in
itself was not of an international nature since all the judges who had adjudicated the matter were
subordinated and served under the Holy Roman Empire.3*® Moreover, due to the absence of a
declaration of war, a dispute on whether the crimes were war crimes was in question as there was
no armed conflict within the region during the time of the acts of terror.3*’ However, the ad hoc
tribunal had jurisdiction to consider the prosecution of war crimes due to the intensity of the terror
and torture imposed, the occupation by Burgundy during the period, and the non-existence of the

Holy Roman Empire as a political entity by 1474348

3.2.2 LIEBER CODE

Preceding the mid-1800s, the laws of war derived mainly from customary law, each state’s domestic
military laws and religious guidelines, which generally recognised and protected people against
sexual violence throughout history.*® These laws and guidelines specifically included the
prohibition of rape in conflict and wartime with severe sanctions for its crimes inflicted.*®® The
Lieber Code was passed in the United States during the Civil War in 1863, instructed by President

Abraham Lincoln through General Order number 100,

352

criminalising sexual violence such as rape
and sexual assault,®® with a severe penalty of death imposed.®®® General Order 100 was later
codified in the Geneva Conventions, providing a clear starting point for the criminalisation of rape

and sexual assault against specifically women under international law.*** This momentous code
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provided the initiation of International Humanitarian Law through the respect and adherence of a
codified law of war and armed conflict. Resembling the Lieber Code, the Geneva Conventions
regulate laws of soldiers’ conduct during conflict concerning civilians, the treatment of prisoners of
war, non-combatants and wounded persons. The Code strived to codify International Criminal Law
and Customary Law into the domestic laws of the United States, guiding the conduct of the Union
Army and its humanitarian obligations and prohibitions during the Civil War.*® With a total of 159
articles harnessed from international customs to protect civilians and prisoners of war during
occupation, the prohibition of acts of torture and unjust violence, sexual violence and rape was
integrated.>® By aligning the prescribed conduct with principles of justice, humanity and honour,
the recognition and clarity of international humanitarian law was definite.>>” Henceforth, the
distinction between unlawful and lawful acts of aggression during military combat, and limiting
unjustified, unreasonable and excessive use of violence during conflicts and war was unambiguous
and resolute.3*® Subsequently, the Lieber Code was recognised and incorporated into international
law in 1907, establishing a fundamental component of the Hague Convention’s IV laws and customs
of land warfare and further extending its legality and protection to occupation.®® Altogether,
Articles 44 and 47 shield women and girls as citizens in areas of conflict against rape, permitting
severe sentences such as the death penalty or other punishment deemed adequate in response to the
gravity and severity of the crime committed.3®® Article 44 authorises the lawful conduct of the
commanding authority to kill any subordinate in the capacity of a soldier, private, or officer should
at any time they fail to adhere to the commanding officer's instruction.36!

Although crimes of sexual violence such as rape, prostitution and abduction were prohibited, the
prosecution of the crimes by perpetrators on an international level had not been fully realised.®%?
These hesitations to create and prosecute in an international tribunal were present during the
American Civil War, resulting in the deviation of matters being held in domestic military courts.®®3
Due to a deficiency in evidentiary protocol, capacity issues, as well as political reluctance to

prosecute war-related crimes, many perpetrators during this time were allowed impunity from their
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sexual violence crimes.®* Moreover, during this period, the notion of women not attaining their
own autonomy and being categorised as the property of men for protection was prevalent.®® This
concept was only later dismantled during the Nuremberg Trials between 1945 and 1946, which only
then fully considered rape and sexual violence as criminal offences against females as individuals

with their own autonomy.36®

3.2.3 THE HAGUE CONVENTION IV OF 1907

As mentioned above, women were not afforded their autonomy and were often classified as the
property of male heads, thus, any form of sexual assault, violence and rape would constitute a
private family criminal matter as a mere consequence of the conflict.%®” This is evident in the Hague
Convention IV of 1907 under Article 46, which categorised rape as a crime against a family’s rights
and honour, private property, life, religious practices and beliefs.*®® The narrative that women were
property and had no validity as individuals without their families remained within the Hague
Conventions.*® This constrained their protection and right to be respected on their own account,
with the lack of acknowledgement or consideration of their pain and suffering for the crimes and

acts of violence perpetrated against them recognised.®"

While the Hague Convention's developments from 1899 to 1907 failed to acknowledge females'
rights and need for protection with their autonomy, the modifications made during its time were a
leap in International Humanitarian Law, evolving their protection against sexual violence in conflict

on an international level.3"!
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3.2.4 THE NUREMBERG & TOKYO TRIALS

Post World War II (WWII), ad hoc international tribunals were established by the London Charter
of 1945,37? which claimed jurisdiction within the London and Tokyo Charters regarding war crimes,
crimes against humanity, crimes against peace and customary laws of war,®’3 to prosecute and hold
accountable perpetrators of WWII within Europe and Asia.3’* During the International Military
Trials of Nuremberg (Trials of Nuremberg), sexual violence was rife with an abundance of
documented evidence present.>” Yet, sexual violence remained unnoticed with no recognition of
sexual gender-based violence®® and minimal attention to wartime sexual violent crimes.3’’
Nevertheless, this period allowed for perpetrators to be held accountable, including the German
forces, Japanese forces, and civilian representatives, facing charges for war crimes between the
1940s and 1950s.3"® Inopportunely, the prosecution of sexual violence within any international

379

tribunal was non-existent preceding the 1990s,”"” nor had any judgements explicitly attempted to

mention sexual violence during its tribunals.3%

3.2.4.1 INTERNATIONAL MILITARY TRIALS OF NUREMBERG (TRIALS OF
NUREMBERG)

The Nazis used sexual violence as a tool of war to restrain the willingness to resist and incite terror
and humiliation amongst Jewish women and girls, including the eve of Kristallnacht.38!
Additionally, Russian forces had allegedly been encouraged during Stalin’s reign to sexually assault
an estimated 2,000,000 German females for their enjoyment and pleasure.®® These females were
raped and sexually violated during the end of World War II by the Soviet soldiers.® The trials

established a precedent for fundamental international legal principles of Criminal Law,%* bringing
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22 high-ranking combatants to trial.®*> Conversely, the prosecutor omitted sexual crimes from
prosecution despite the extensive evidence of sexually violent crimes during the war and

occupation. >

Although Nuremberg had opted to disregard rape as an offence, Article 6(c)®’ provided a
foundation for the prohibition of rape and sexual violence as a crime against humanity under
international law.3% However, the crime of rape was refrained from being listed as a war crime
under Article 6.%° The Charter includes the extermination, persecution, deportation, murder, and
other inhumane acts against civilians during or prior to a war on political, religious, racial or other
grounds.®*® These grounds embrace any crime or crime in connection with another crime within the
Tribunal's jurisdiction®? in terms of crimes against humanity.>®2 Nonetheless, rape was found to be

a war crime, falling within the category of ill-treatment.>%

The trials were divided into two categories: major war perpetrators and lesser war perpetrators, yet,
excluded rape as a crime to be considered within the category of major war crimes and therefore
fell into the category of lesser war crimes with lower-level officials.®* The latter category was dealt
with by the Regional Control Council Law No.10 (CCL), established in 1945 preceding the

Nuremberg trials,>*®

establishing rape as a crime against humanity and a war crime, which was
reinterpreted to incorporate rape under international humanitarian law.3% This provided a basis for
prosecutions against war criminals for crimes of rape and sexual violence against women and girls
on an extensive magnitude, further allowing for accountability and liability to military personnel
during occupation, war and peacetime.>®” The regional prosecutions of lower-ranked officials

against sexual violence were neglected and observed as a natural consequence of war. %
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The murder of women was often sexual in nature, providing a need for the creation of a gender-
specific clause associated with females.3*® Females were habitually stripped naked, and
miscarriages occurred as a result of the vicious treatment and torture.*® Acts of mutilation,
dismembering of female breasts or exploded wombs due to ripped foetuses and acts of rape through
foreign objects, such as broken glass and weapons into the reproductive system were widespread. %
These atrocities resulted in the implicit recognition of sexual violence as acts of torture in the
Nuremberg Tribunal.**? Furthermore, in the case known as The Medical Trial,**® the Tribunal
addressed the forced sterilisation and experiments of women within the concentration camps
through x-rays, surgery and the administration of drugs.** Unfortunately, the forced abortion

suffered by victims was never addressed.*%

Evidence of rape, enforced sterilisation, prostitution and abortion amongst other sexually abusive
acts was produced by the prosecutors during trials.*®® Fascinatingly, no accused was successfully
charged and prosecuted for crimes of sexual violence, nor were crimes of sexual violence and rape
cited and addressed within the trials in the Tribunal.*’’ It is submitted that the lack of
acknowledgement and failure to hold perpetrators accountable for sexually violent crimes prevented

justice from being served in a time of mass rape and sexual abuse crimes Post WWII.

3.2.4.2 INTERNATIONAL MILITARY TRIBUNALS FOR THE FAR EAST (TRIALS OF
TOKYO)

The ‘Rape of Nanking’ was arguably one of the most gruesome historical occurrences throughout
history during WWIL*%® Chinese women were sexually assaulted, mutilated and killed as a sport
and a weapon of war, being terrorised and humiliated by primarily Japanese forces.**® As Japan’s
military invaded China, China renounced its military army from the city, abandoning women and

children, amongst other vulnerable groups of society, unprotected and defenceless.*!°
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Approximately 1,000 females were raped per night, asserting females as ‘comfort women’ for
Japanese officers and soldiers during the war and occupation.*'! Facilitating the formation of
institutionalised sex camps and brothels as “comfort stations” for military forces.**2 Moreover, over
200,000%" Chinese, Japanese, Taiwanese, Korean, Indonesian, Burmese and other females*'* were
used and forcedly recruited or abducted as comfort women, sex workers, and slaves to increase the
morale among soldiers**® and Japanese state officials.**® In addition, records projected rape cases
within the first month of the Japanese occupation aggregated to 20,000 cases.*!” Furthermore, a
staggering three-quarters of the females died and were found to be infertile due to sexually
transmitted diseases and infections, presenting physical trauma due to their sexual experiences.*!8
It is worth mentioning that German soldiers have been documented in the involvement of sexual
violence during the Nanking period as well.*!® Therefore, the Japanese military did not solely
operate its horrendous atrocities and sexually violent acts in isolation.*?® As a response, a special
proclamation by General MacArthur resulted in The Charter for the International Military Tribunal
for the Far East*?! (Tokyo Tribunal) in order to prosecute perpetrators, leaders and superior-ranking

officials accordingly.*?2

In comparison to the Trials of Nuremberg, the International Military Tribunals for the Far East
(Tokyo Tribunal) utilised evidence of sexual violence crimes, especially rape, to support and
substantiate charges during prosecution as war crimes and crimes against humanity.*® The
prosecutions included the Hague Provision under the use of Conventional War Crimes, emphasising
the violation of family honour.** The Tokyo Tribunal overlooked female testimonies for evidence
of rape committed by perpetrators on trial, instead, only selected to hear a group of missionaries

who remained during the occupation to be allowed to testify.*?® It is contended that even though

411 park (2006) 325.

412 Koenig, Lincoln & Groth (2011) 918.

413 Meier (2004) 85.

414 Sangwan (2012-2013) 264.

415 Meier (2004) 85.

416 Sangwan (2012-2013) 264.

47 Goldstone (2002) 279.

418 O’Brien (2016) 388.

419 Koenig, Lincoln & Groth (2011) 918.

420 Koenig, Lincoln & Groth (2011) 918.

421 See generally, Charter of the International Military Tribunal for the Far East Special Proclamation, General
Order No 1, APO 500, 19 January 1946.

422 Koenig, Lincoln & Groth (2011) 920.

423 Meier (2004) 90.

424 Sangwan (2012-2013) 264.

425 Kennedy-Pipe & Stanley (2000) 70.

51



An International Legal Perspective on Conflict-Related Sexual Violence: Examining the Plight of Girl Soldiers

426

female domestic slaves were exclusively allowed to testify,”*® the exclusion of sexually violated

female victims had significantly deterred justice from being served in the Tokyo Tribunals.

Fortunately, superior ranked officers were eligible for prosecution, with 28 defendants brought forth

427 visibly differing from the Nuremberg Tribunal structure in

being prosecuted for war crimes,
prosecutions.*?® Although there lies a difference between the Trials of Nuremberg and the Trials of
Tokyo, the Tokyo Tribunal opted to include the rape of female nurses and prisoners under war
crimes.*?® Nevertheless, the Tokyo Tribunal excluded sexual slavery and any other sexually violent
acts outside of the scope of rape.**® While charges of rape with the submission of evidentiary
material were produced to the Tokyo Tribunal, no Japanese accused was successfully prosecuted
and found guilty of mass rape.**! Nonetheless, General Iwane Matsui was convicted of crimes
against humanity with a severe sentence to death,**2 being held accountable as a commander during
the Nanking period.**® Although no reference to rape was made in The Charter of the Tokyo

4

Tribunal’s three classifications of crimes,*** evidence of rape was submitted by the prosecutors

5 436

which aided in General Iwane Matsui’s conviction®®® as part of crimes against humanity.

Furthermore, General Toyoda, General Yamashita, Commander Shunroku Hata and the former

Foreign Minister Hirota**’

were found guilty of war crimes, including rape, as general responsibility
falls onto superiors over lower-ranking soldiers under their authority.**® Due to vertical liability,
superior (Generals, Ministers & Commanders) war criminals were held accountable for the conduct
of lower-ranked military soldiers, including war crimes and institutionalised sexual violence
executed by soldiers authorised by superior commanders.**® Thus, accountability rests on superior
soldiers for their neglect to stop crimes, failure to prevent horrendous acts and from refraining from

holding any perpetrators accountable for their acts of violence.**°
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Regardless of the enhancements of the Tokyo Tribunal in comparison to the Nuremberg Tribunal,
without female victim representation within trials as direct evidence of war and occupation, the
Tribunal follows suit of the stance at the Hague.*** Notably, during the Women’s International War
Crimes Tribunal in 2000, females came forth presenting evidence as survivors of rape camps during
the Nanking period, rectifying the failure of the Tokyo Tribunal to hear evidence from female
victims.**? This Tribunal served as a public admission, having no legal standing to prosecute any
perpetrators or allow for reparations, only serving to enable the judgment to be regarded as an opinio
Jjuris.**® Moreover, further prosecutions of Japanese officials were held for “enforced prostitution”

in Jakarta, Indonesia, for sexual violence against Dutch females.*4*

Although the “Rape of Nanking” occurred in China, the mass rape, sexual violence and murder
followed across East Asia during their quest to conquer Asia, was displayed in the prosecution of
General Yamashita for the pillage, rape and slaughter of civilians in Manila, Philippines.**® These
were collectively addressed in what is predominantly known as the Toyoda Tribunal Transcripts,
which confirmed that direct orders were not required to satisfy the intention or awareness of the
criminal activity by subordinates to attach criminal liability over longstanding crimes. “*® Thus, the

death penalty was ordered.**

3.2.5 YUGOSLAVIA & RWANDA TRIBUNALS

The conclusion of the trials within the Nuremberg and Tokyo Tribunal critically showcased the
traditional patriarchal position of women in society as property under her family’s name within the
legal framework and during prosecutions in tribunals and trials.**® The International Criminal
Tribunal for the Former Yugoslavia (ICTY) was the first United Nations international criminal
tribunal established in 1993.%° Through preceding developments in the criminalisation and
prosecution of sexual violence, the emergence of sexual violence, rape and other forms of sexual

grievous bodily harm came into light with full recognition in international law.**® It was evident
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that the patriarchal legal system and its views on women as property no longer displayed the current
stance of women’s positions in society, thus, a modification to align legal jurisprudence was

crucial.**!

Contrasting the decision to neglect the prosecutions of numerous forms of sexual violence in the
Nuremberg Tribunal and Tokyo Tribunal, the ICTY & ICTR took historic strides in considering
sexual violence during the prosecution as crimes against humanity, genocide, enslavement, torture,
crimes of war and persecution.**? Furthermore, the ICTY & ICTR served as hybrid Tribunals
individually, with the jurisdiction to hear a collection of specific international and domestic cases.*>®
Collectively, the tribunals stressed the extensive horror and grievous harm imposed upon victims
of conflict, observing sexual violence as an unlawful systematic weapon of war, with an additional
aggravated prospect based on the environmental, political and societal disruption during
conflicts.*** Moreover, it progressively conceded the failure of criminal offences and violations
against women and girls, further taking into consideration the limited deductions of sexual gender-
based violence throughout history during the former Tribunals of Tokyo and Nuremberg.**®
Through the joint endeavours of the ICTY & ICTR, internationally recognised and prescribed broad
definitions, elements and principles for sexual criminal violations were established under

international law.*°®

3.2.6 INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA

While the European Union estimated a total of 20,000 women experienced sexually violent acts
committed against them in the Bosnian-Herzegovina conflict, the Bosnian Ministry of the Inferior
claimed a more accurate depiction of crimes of rape to be over 50,000.**" The ICTY played an
imperative role under international jurisprudence for expressly criminalising rape under the Statute
of the International Criminal Tribunal for the Former Yugoslavia during armed conflict, dealing
with mass sexual violence and assaults during the civil war.**® The ICTY substantially influenced

the recognition of rape and sexual violence during the 1990s in the Bosnian and Balkans conflict,
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where representation in data, accounts of rape and inaccessible legal and political structures

available was problematic.**®

Article 5(g) of the Statute explicitly includes rape as a crime against humanity for which the
Tribunal has jurisdiction to prosecute any perpetrator found guilty and sentenced accordingly.*6°
The Security Council has openly reaffirmed the concerning statistics of mass rape, amongst other
illicit violations under International Humanitarian Law and called for the prosecution of persons
responsible for severe international violations at the ICTY.*! As the forerunner of successfully

prosecuting sexual violence as a war crime in the case of Tadic,*%?

the Tribunal set a distinguished
precedent involving sexual violence as the first international trial dealing with war crimes, following
the Tribunals in Nuremberg and Tokyo.%%® The question of consent by victims is disputed in the
establishment of sexually violent crimes, as inconsistencies are present. The Tribunals either do not
consider consent, as seen in the case of Furudzija,*®* or require descriptions of the nature of the
sexual crime, evident in the case of Kunarac,*® for consent to be established.*®® Pillay contends

that this is problematic, as it focuses on the victim rather than the criminal act itself.*¢’

In the case of Celebici,*®® the Trial Chamber II held the first conviction of rape as an act of torture
due to its violation of dignity and physical integrity.*®® Additionally, creating a criterion in order for
the sexually violent act of rape, as: 1) an act or omission resulting in severe mental or physical
suffering and pain; 2) the pain and suffering caused must be made with intent; 3) such act or
omission must be made to obtain information, a confession, as punishment, for intimidation, or
discrimination; and 4) the act must be punishable under law within the individuals official

capacity.*’? The Celebici case had refrained from including sexual slavery, disregarding female
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Muslim rape victims used as sexual slaves and property by Bosnian Serb soldiers, as a tool of war

and acts of terror.*"

In contrast, in the Dragan Nikolic case,*’* the Serbian commander was not initially indicted for
sexual gender-based violence against Muslim prisoners.*® However, this was rectified during the
trial as evidence of sexual assault and rape was brought forth permitting the prosecutor to review
the charges to include rape and other forms of sexual violence.*’# Military officials of the Bosnian
Serb Army were found to enter the Susica Camp’s female quarters during the evening, selecting
and escorting them out, and returning the girls and women in a state of shock and distress.*” Nikolic
was found to have directly participated in sexually violent acts, further facilitating an environment
of terror which encouraged psychological and sexual abuse, murder, and physical torture.*’® The
Tribunal held that the gravity of sexual violence was of a similar nature, falling under the ambit of
Article 5(g).*”” Additionally, in the case of Kunarac, the ICTY was the first international Tribunal
to successfully recognise sexual slavery, persecuting Bosnian Serb officials for rape, torture and

sexual enslavement of female victims in Bosnia between 1992 and 1993.478

The Tribunal discerned that the sale or buying of any person was not required to determine slavery,
instead, the exercise of power with the intent as the owner of an individual would suffice.*’”® Hence,
forced marriage, sexual violence and prostitution are included under crimes against humanity.*% In
addition, the power to command, coerce, and manipulate an individual’s physical and psychological
actions, including those subjugated to sexual control, are set as indicators of an enslaved person.“8!
In the case of Dragoljub Kunarac, Radomir Kovac & Zoran Vukovic, girls were transferred to
Zorans Kovac's, a high-ranking member of Dragan Nikoli¢’s military, apartment where they were
enslaved, habitually raped, forced to endure humiliation, neglected and endured degrading

treatment.*®? The victims were treated as property, given domestic duties, performed as sexual
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slaves and forced prostitutes within the apartment they were confined to.*®® Interestingly, it was
contended by the appellant that the girls were between the ages of 16-17 years and due to national
legislation of Former Yugoslavia, girls were permitted to marry even though the victims were
considered minors under the age of 18 years.*® Although the court had accepted the prevailing
national authority, discretion to consider age under 19 years as an aggravating factor was used
during sentencing considering the close proximity to minority, necessitating special protection as

vulnerable members of society.*®

Similarly, the ICTY and ICTR initially had a scarcity of sexual violence cases as women and girls
were hesitant to provide testimony and evidence within the Tribunals, preferring not to relive the
trauma or humiliation endured during the conflict as victims of sex crimes.“® It is submitted that in
comparison to the Nuremberg and Tokyo Tribunals, the ICTY and ICTR, regardless of the scarcity
of sexual violence cases, had a significant impact on international jurisprudence, marking its

momentum as landmark Tribunals within international law.

3.2.7 INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (ICTR)

The ICTR has played a central role in the jurisprudence and prosecution of crimes relating to sexual
violence, in particular, the case of Akayesu.*®” In the case of Akayesu, Judge Navernethem Pillay
considerably enquired about the abstaining of the prosecutor to indict Akayesu of rape or other
forms of sexual violence after a witness testified and described an occasion whereby her daughter
was gang raped.*®® Subsequently, Judge Pillay ordered further investigation to take place, enabling
the prosecution of Akayesu and further emphasising the criminal nature of sexual abuse and
violence within times of peace and conflict.*8 At the time, no common definition was present under
international law that confirmed rape as a form of behavioural aggression.*®® Consequently, the Trial
Chamber took on the duty and successfully defined rape as “any physical invasion of a sexual

nature, committed on a person under circumstances which are coercive”.**! Moreover, the scope of
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sexual violence was extended to include direct physical invasion and acts of non-physical
penetration, allowing for the conviction of those who had authority and should have reasonably
known of unlawful acts taking place.**? The expansion reflects coercion as not inherently
incorporated in the presence of physical force.**® Furthermore, the Trial Chamber asserted that rape
finds precedent as an act of torture if a public official or persons acting with official capacity violates
the physical integrity and dignity of other persons.*®* The Chamber held that an act of rape and
sexual violence with the intention to abolish, wholly or partially, a specific group may fall within

the crime of genocide.*®® Consequently, the Chamber set a precedent to convict sexually violent

496 497

offenders against Rwandan women and girls**® and held that rape constitutes an act of genocide.
Following the Akayesu case, Pillay reiterated sexual violence in conflicts as a war crime, an element
of genocide and a crime against humanity as a systematic tool of war, and more importantly, noted
that the scope of examination of sexual violence against victims is still deficient under international

law 498

Moreover, Article 4 of the ICTR Statute included rape, degrading treatment, enforced prostitution
and any form of indecent assault as a violation of personal dignity and violence to life, health and
physical or mental well-being of persons such as torture and cruel treatment.*®® It is noteworthy to
acknowledge Article 3 include rape as a crime against humanity as well as other inhumane acts
committed during the conflict,>® similar to the definition of war crimes. The mere inclusion of rape
in isolation regarding sexual violence has been criticised by scholars as it narrowly limits a singular
form of sexual violence which is included in a broad scope of unlawful sexual violence crimes.*%! I
submit to disagree with the criticism of legal scholars, as the exclusivity of rape, even though it falls
within the scope of sexual violence, allows not only perpetrators but victims to understand the

gravity and seriousness of the crime. This stance does not limit or restrict other forms of sexual

violence but rather focuses on a generic form of sexual violence, providing no room for anonymity
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under International Law. Whether the development of other sexually violent crimes forms a self-

supporting crime within International Law is possible, yet indeterminate.

3.2.8 THE INTERNATIONAL CRIMINAL COURT (ICC)

With sexual gender-based violence gaining traction in international ad hoc tribunals, sexual violence
as war crimes and crimes against humanity has advanced under international law.%°? The creation
of the ICC materialised in 1998 on July 17" as an effect of 120 states adopting the Rome Statute,
with the jurisdiction to prosecute four core crimes including genocide, crimes against humanity, war
crimes and aggression.”®® The Rome Statute identifies numerous forms of sexual violence as war
crimes and crimes against humanity, expanding its forms as any sexually violent act of “comparable
gravity”.5% The ICC has jurisdiction over all crimes against humanity, acts of aggression, war
crimes and acts of genocide within the territory of states and nationals of the applicable signatory

5

state parties,”® or in any territory of a signatory state party in a circumstance whereby the United

Nations Security Council refers to, which has signed and ratified the Convention, from 1 July

2002.0

The significance of the ICC lies in its jurisdiction to address, identify, investigate and prosecute
sexually violent crimes and gender-based violence on an international level, which was often
neglected in earlier international jurisprudence.®®’ During the drafting of the Rome Statute, the
Women’s Caucus for Gender Justice’s participation in negotiations was crucial in the use of
language, withdrawing from the patriarchal notion of violence against women as a violation of
family honour rights.>% Their contribution radically impacted the recognition of females' autonomy

and placed focus on the violation at hand and the denial of rights of females globally.>®

Notably, in a recent ICC case of Jean-Pierre Bemba, the Trial Chamber III took a significant step
towards prosecuting a former vice-president and president of an armed group, Mouvement de

libération du Congo, in the Democratic Republic of Congo for war crimes and crimes against
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humanity, which included sexual violence against women and girls.’}® Bemba’s convictions were
subsequently all acquitted in the Appeals Chamber.*'! The Appeals Chamber held that the specific
crimes convicted for were not within the scope of the facts presented in the ICC,>!? which included
the rape of 2 unidentified girls of the ages 12 and 13 years old in Bangui.®!® This acquittal came
with great dismay, as this would have been a landmark judgment in the ICC as the first conviction
for sexual violence in armed conflict within the ICC.%* Legal scholars such as S4Couto & Sellers
critiqued the majority decision, contesting the presiding officer's failure to provide a comprehensive
investigation of sexual violence, and Bemba’s failure to ensure measures were taken against sexual
crimes by subordinates, as the chief commander.>*® In addition, the scholars point out the presiding
officers neglect to consider the case and its evidence provided against sexual violent crimes through

a gender-sensitive lens.>*®

Overall, women and girls have suffered tremendously throughout history as victims of sexual
violence. It is clear that the lack of recognition of female autonomy as independent persons has
served as a hindrance in the advancement of their protection under international law. This has only
intensified the sense of family shame and humiliation for victims of sexual violence. However, I
believe without a doubt that without the crucial advancement of legal definitions in international
jurisprudence and international case law, the recognition of sexual gender-based violence in armed

conflict would have remained overlooked and disregarded as a mere consequence of war.

The following chapter will analyse various forms of sexual violence, namely sexual trafficking,
rape, sexual mutilation, forced marriages, forced pregnancy, abortion & sterilisations, enforced
slavery and enforced prostitution. Through the critical analysis of sexual violence, in particular,
against girls in armed groups, case law in international courts and tribunals will be reviewed to
develop an understanding of the protection of girl soldiers against CRSV. In doing so, a brief review
of how international courts and tribunals deal with the sanctioning of perpetrators for sexual-related

crimes against girls in armed conflict will be provided. Through the intended review, a study of how
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sexual violence in armed conflict is labelled in significant case law within international courts and

tribunals will be scrutinised.
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CHAPTER 4
FORMS OF SEXUAL VIOLENCE

Conflict-related sexual violence includes, but is not limited to, acts of rape, sexual slavery,
exploitation and forced prostitution, forced pregnancy, forced sterilisations and abortions, and
sexual trafficking.®’ This chapter will continue by breaking down the various forms of sexual
violence according to international legal instruments and case law. This analysis will predominantly
look at the Rome Statute, which significantly incorporates numerous forms of prevailing types of
conflict-related sexual violence committed against girl soldiers.>*® In terms of the Rome Statute,
Article 7(g) includes rape, sexual slavery, enforced prostitution, pregnancy, sterilisation, or any
other form of sexual violence of similar gravity as a crime against humanity.>'® Moreover, Article
8(2) lists sexual violent acts as a war crime, such as rape, forced pregnancy, sexual slavery, and
forced prostitution, breaching both the Rome Statute and the Geneva Conventions under
International Humanitarian Law.>?° Sexual violence may be considered an incitement to commit
genocide to cause serious bodily or mental harm to members of a group.®?! While sexual violence
against female soldiers is not addressed within international instruments, the various forms are
directly and indirectly linked to the consequences of armed conflict and war.>?? The various forms
of sexual violence analysed below have been selected due to their current recognition and
development under international jurisprudence. The evaluation will highlight the significance of
international case law and its enhancement of understanding of the current protection afforded to

girl soldiers in armed conflict through the trials and prosecution of sexual perpetrators.

4.1 SEXUAL TRAFFICKING

The persistence of the illegal transporting of children and women largely contributes to their status
as vulnerable members, being more susceptible to exploitation, enslavement, and human trafficking

in armed conflicts.’?® The exploitation of girl child soldiers incorporates sexual exploitation, as
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combatants and high-ranking soldiers have the advantage of power over girls as subordinates,

leaving them vulnerable to sexual violence and coercion.>?*

The Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and
Children’s definition of trafficking persons finds relevancy in the context of girl soldiers, as girls
are often recruited, transported, and transferred by force through coercion, abductions, and other
means due to the exposed environmental conditions®® during internal and cross-border armed
conflicts.>?® According to statistics, 87% of child soldiers were found during armed conflicts, with
sexual exploitation and forced marriages present in 34% of cases, forced labour in 23%, and human
trafficking in 16%.°?" It is noteworthy that although the data displays a low percentage of trafficking
among child soldiers, trafficking can be designated under slavery, abduction, or enslavement as an
act of deprivation of liberty of persons.>?® This correlates with Article 7(2)(c) of the Rome Statute,
which includes enslavement as the exercise of power or ownership over a person during the
trafficking of persons, with a special focus on children and women.>?® The case of Ongwen further
includes exploitation through trafficking and uses modern slavery synonymously with human
trafficking by the Lord’s Resistance Army (LRA).>* In the case of Ongwen, the accused played a
particular significance at the ICC as a formerly abducted child soldier.>3! Ongwen later became
battalion commander of the Oka battalion of the Sinia Brigade in 2002, was appointed to second
commander of the Sinia Brigade in September 2003, and shortly thereafter was promoted to
Lieutenant Colonel by Joseph Kony in November 2003, soon climbing to the high-ranking position
of Brigadier.>® Ongwen faced 70 counts consisting of war crimes and crimes against humanity
between 2002 and 2005.5%® The Chamber categorises the charges into 3 categories, namely, charges
of crimes committed within the context of specific attacks against four IDP camps; charges relating
to sexual violence and gender-based violence crimes directly perpetrated by Dominic Ongwen; and

systemic charges regarding the use and recruitment of child soldiers under the age of 15, other
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sexual violence, and gender-based violence.>** In terms of the second category, Dominic Ongwen
was faced of charges with directly perpetrated acts of forced marriage, enslavement, rape, torture,
sexual slavery, forced pregnancy, and outrages upon personal dignity.>*® According to the third
category, systemic charges, Ongwen was charged with the recruitment and use of child soldiers
under the age of 15, torture, rape, forced marriages, sexual slavery, and enslavement.>® Initially, the
Appeal Chambers in Ongwen reflected that the Trial Chamber ought to have taken a broader
approach in terms of the causal link between human trafficking and the issue of a lack or loss of
agency of trafficked victims when considering alleged crimes during the prosecution.>®’ It was
evident the victims who suffered from sexual gender-based violence were defenceless, some of
whom included young girls who had been abducted and forced into marriage, which the Appeals

Chamber constituted as an aggravating circumstance during sentencing.>*

Furthermore, Joseph Kony, the Founder and Commander in Chief of the LRA, currently faces 36
counts of war crimes and crimes against humanity between 2002 and 2005 in Northern Uganda,
with a warrant for his capture, arrest, and trial.>3® The charges in the Pre-Trial Chamber II included
the targeting of schools, namely Lwala Girls Secondary School, abducting 70 girls between 13 and
19 years for wives and enslavement.>* Although 12 abducted girls had been released, the remaining
girls were forced to marry or serve commanders, including two who were designated to become
married to Kony himself.>** Amongst counts of forced marriages of girls and women in the armed
group, rape, forced pregnancy, sexual slavery, the use and recruitment of child soldiers, and
enslavement were included against Kony.>*? On the 12 of September 2024, the Pre-Trial Chamber
IIT issued a decision to postpone the confirmation of charges hearing in absentia of the accused
under further notice.>*® Though the charges are yet to be finalised, it is noteworthy that should the
charges be confirmed, the case of Kony would be the first case in the ICC to include children born

within armed groups as direct victims of enslavement.>** Moreover, it is submitted that should the
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charges be confirmed, the case of Kony would significantly bring attention to the abduction of girls

into armed groups to serve as indirectly participating child soldiers.

With the environmental disarray in an area of conflict, it is contended that an accurate depiction of
the trafficking of females is limited, yet on the ground widespread.>* Alongside the lack of a true
depiction of girl soldiers being trafficked into armed groups, the deficiency of the use of a singular
term for trafficking for sexual purposes is due to the broad consequential scope of the very act itself,

resulting in further sexual violent crimes against girl soldiers.

4.2 RAPE

Rape has been the primary focus of sexual violence under international jurisprudence. International
Criminal Law binds high-ranking officials and soldiers as being jointly liable for criminal sexual
offences during conflict and wars.>*® International Humanitarian Law explicitly regulates rape and
various forms of sexual violence, utilising the Fourth Geneva Convention (hereafter ‘the IV

Convention’); Common Article 3,4’

and Protocol II as a jus cogens, prohibiting rape and any form
of indecent assault in terms of Article 4(2)(f)**® as a war crime.>*® Common Article 3 establishes the
prohibition of rape into International Customary Law through the prohibition of violence to life,

torture, inhumane and degrading treatment.%*

The IV Convention further references the plight faced by women in armed conflict, emphasising
that women should be protected against any attack violating their honour, which includes sexual
violence and any indecent assault within Article 27.%°! However, the reality of women in armed
conflicts is yet to be sufficiently advanced to recognise the true plight of sexual violence against
girls, regardless of the commonality of exposed girls and women’s vulnerability in armed

conflict.’>2 More so, the prohibition against genocide, crimes against humanity, and war crimes
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regarding sexual violence continues to be stressed, as states continue to fail to report on the measures

taken to address sexual violence and therefore continue to fail women and girls globally.*>*

The ICTR has played an imperative role in the jurisprudence and prosecution of crimes relating to
sexual violence, in particular, the Akayesu case.>®* Prior to the case, no common definition was
present under international law, concluding rape as coercive®® and a form of aggression®® with the
purpose of intimidation, humiliation, punishment, degradation, and destruction of personal integrity
and dignity constitute torture.>®" Consequently, the Trial Chamber took on the duty to define rape
as “any physical invasion of a sexual nature, committed on a person under circumstances that are
coercive”.%%® The Chamber broadened the scope of sexual violence to direct physical invasion, as
well as acts of non-physical penetration and contact, allowing for the prosecution to convict those
who had authority and should have reasonably known of such acts taking place.”*® The expansion
deliberated that coerciveness does not inherently incorporate the presence of physical force.®®
Furthermore, it was articulated by the Chamber that rape finds precedent as an act of torture if by a
public official or persons acting with official capacity, as a violation of physical integrity and
dignity.**! In addition, the Tribunal declared rape and sexual violence with the intention to abolish,

wholly or partially, a specific group as a crime of genocide.*®?

In the Celebici case at the ICTY, the Trial Chamber adjudged the first conviction of rape as an act
of torture due to its violation of dignity and physical integrity.>®® The Trial Chamber went further,
creating a criterion for rape, which is as follows: 1) An act or omission resulting in severe mental
or physical suffering and pain; 2) the pain and suffering caused must be made with intent; 3) such
act or omission must be made with the aim to obtain information, a confession, as punishment, for
intimidation, or discrimination; and 4) the act must be punishable under law within the individual’s

official capacity.®®
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Furthermore, the case of Furundzija further developed the definition of rape as the definition lacked
specificity in mechanism.>®® The extended definition includes any slight penetration of a penis;
vaginal, anal, and oral penetration; penetration by an object or the penis by the perpetrator; as well
as the coercion, threat, or force against not only the victim but a third party as well.*®® Consequently,
the Trial Chamber held that rape and acts amounting to serious violations of sexual assault may

7 and may fall within the scope of

amount to crimes of genocide, crimes against humanity,
prohibition under International Customary Law.>%® Although it can be scrutinised that the ICTY is
hesitant to establish rape as an officially recognised non-exhaustive form of torture, as per the

569

United Nations Convention Against Torture,”” the cases of Celebici and Kunarac re-emphasise the

customary nature of torture in international law.%’® Nevertheless, it is safe to assume that due to the
Tribunal's duty not to unduly restrict the prosecution of the crime of torture, rape is included in the

non-exhaustive list.°’!

The failure to adequately compensate female victims of sexual violence is seen in the Comfort
Women Tribunal, where women were sex slaves, suffering from acts of torture, mutilation, and
murder.>’? Compensation claims were made and received by only one victim, regardless of the
Special Rapporteur of the UN. Commission on Human Rights on Violence against Women’s
recommendation calling for compensation, restitution, and rehabilitation to be awarded to

individual victims of sexual slavery.®”® I

submit that though the recommendation consisted of
victims of sexual slavery, the call should instinctively extend to all forms of sexual violence under
international law. Compensation was further addressed in The Report of the International

"4 which proposed special compensation for victims of rape

Commission of Inquiry on Darfur
through a Trust Fund to be financed by international contributors.®”® The ICC created the Trust Fund

for Victims to implement appropriate reparations, appropriate programs and mechanisms, and
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support victims participating in proceedings of war crimes, genocide, crimes against humanity, and
aggression in 2002.%5"® Moreover, member states of international conventions, such as UNCAT and
the Convention on the Rights of a Child, burden states to ensure fair compensation and rehabilitation
in accordance with the state's means.®’’ This seems like a small step in the right direction to address
the specific harm faced by females in armed conflict, which has been avoided by states throughout

history.

4.3 SEXUAL MUTILATION

Aside from rape, girl soldiers often exchange sexual services and sexual relationships as a safety
precaution against more grievous sexual violations such as sexual mutilation and death.’>’® A 2024
UNICEEF report estimated that over 230,000,000 females globally have endured female genital
mutilation (FGM), revealing a 15% rise in FGM from 2016.°" FGM is defined as the non-medical
injury or destruction, partially or wholly, of female genital organs.®®® However, in terms of Article
2 of The Geneva Conventions of 1949, the protection against violence to life, specifically torture,
cruel treatment, murder, and all kinds of mutilation, is non-derogatory, wide-reaching, and
universally prohibited in armed conflict.*®! Protocol Additional I to the Geneva Convention of 1949

%82 incorporating the

protects women and girls against any transgressions of personal dignity,
protection against humiliation, rape, enforced prostitution, indecent assault, and degrading
treatment such as mutilation into its condemnation.’®® Correspondingly, the Protocol Additional II
to the Geneva Conventions of 1949 secures the protections against mutilation in respect of non-
international armed conflicts.>®* Sexual mutilation may fall within the scope of ‘any other form of
sexual violence’ with a comparable gravity within Article 7(1)(g),>® or Article 8(2)(b)(x) as physical
mutilations, 8(2)(c)(i) and 8(2)(e)(xi) in the broader scope under the term ‘mutilations’ under the

Rome Statute.%® Additionally, according to Ambos and Triffterer’s Commentary of the Rome

Statute, severe genital mutilation and castrations may fall under the scope of enforced
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sterilisation,®®” with the foundational characteristics of the act encompassing an act of sexual
violence.’® However, in order to satisfy the act of FGM under sexual violence, evidence of

intentional targeting of sexual organs of females must be present.>®®

According to the case of Tadic, sexual mutilation was declared an inhumane act and cruel
treatment.’® Any violation thereof breaches Common Article 3, which validates the stance that
sexual mutilation is an act of violence to life, physical and mental well-being, and results in an act
of cruel treatment.>®! The Trial Chamber in the case of Taylor noted that the act of rape seldom
occurs in isolation but rather interweaves an array of sexually violent acts, including sexual
mutilation.>®? These acts were deliberated as acts to induce humiliation and degradation of girls and
women.’® Surprisingly, in the case of Taylor, and amongst other international case law, the word
‘mutilation’ rarely includes sexual mutilation in its context; rather, it focuses on the amputation of
limbs and the carving of bodies.®® I contend that there should be an increase in the consideration
of sexual mutilation as a sexually violent act in conflicts, as it seems to be rarely considered or
considered to be under the scope of rape. This is reflected in the case of Taylor as girls were found
to be raped by soldiers, gang-raped and raped with objects, which could have amounted to sexual
mutilation, depending on the severity of injury to the girl's genitals.>® Despite medical reports

596

indicating genital and anal injuries,>” the link between the horrendous injuries and sexual mutilation

was not considered.

Contrastingly, mutilation of sexual organs was included in the indictments in the case of Kajelijeli,

with testimonies of Tutsi female breasts being mutilated and licked thereafter.%®’

Moreover,
witnesses testified on the spearing of Joyce, a Tutsi female victim within the Mukingo community,

whose sexual organs being mutilated resulted in her death.®® The Chamber stressed that the
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atrocious acts amounted to acts of comparable gravity under crimes against humanity.>*® Although
the Chamber acknowledged the sexual mutilation of the Tutsi females, it was categorised under the
term ‘mutilation’ under sexual violence.®® Remarkably, the case of Muthaura and Kenyatta
reiterated that the mere threat to cut female breasts constituted a form of sexual violence and sexual

assault, as a form of sexual mutilation of sexual organs.%%

I submit that through this inconsistency and avoidance of pinning and acknowledging sexual
mutilation as a specific act of sexual violence, the core issue of sexual violence in the context of
armed conflict is predominantly overlooked. This deference is problematic as it creates a gap within
the international justice system when tribunals and international courts are prosecuting cases of
sexual mutilation, as it may either incorrectly categorise sexual mutilations as rape or avoid the
severe sexual violent act by focusing on amputations and the branding of people. In doing so,
international criminal mechanisms neglect to address the serious nature of sexual mutualisation,

leaving girls and women alike in a more vulnerable position in legal jurisprudence.

4.4 FORCED MARRIAGES

The notions of a child bride, prostitute, slave, and soldier are all known to be products of abuse and
exploitation due to their vulnerable status as dependent members of society.%? Child marriages are
often synonymous with forced marriages upon the child, defined as any informal (unregistered and
unrecognised by the state, custom, or religion) or formal (recognised and registered by the state,
religion, or customary practices)®®® union of a child below the age of 18.5%* Girls are the common
victims of forced marriages and are further subjected to forced sexual slavery, expanding its offence
into crimes of rape, forced labour, and forced pregnancy, abortion, or sterilisation.®® There is a
distinctive and frequent occurrence of adult male soldiers and commanders kidnapping, abducting,
and recruiting girls to become wives.®% In some instances, becoming wives was beneficial to girls,

securing stable resources, status, and food sources among other vulnerable girls.®” However, forced
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marriage does not shield her against non-consensual rape and sexual violence by her spouse or other
soldiers within the armed group, contrastingly heightening sexual violence.®%® This correlates with
recent research, demonstrating gender inequality and lack of security within their environment as
the indicative cause of child marriages in armed conflict.®® Moreover, it is estimated that forced
marriages amongst girls outweigh boys by a 6 to 1 ratio, with child pregnancy as an increasing

factor during forced marriages.5°

The CRC necessitates states to protect children from all forms of violence, maltreatment,
exploitation, and sexual abuse during the care of the child's guardians or parents through appropriate
substantive and procedural measures, and social programs.®!! The Universal Declaration of Human
Rights further requires the full and free consent of parties when entering into a marriage.®'? This
demands a certain level of maturity for an informed decision about their choice of spouse to be
present.®!3 Comparable with the UN Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW), Article 16(1) with an extension to explicitly include children in Article
16(2) diminishes the legality of engagements and marriages of children below the minimum age
and directs the official registration of the child marriage as mandatory.%* Moreover, the
International Covenant on Civil and Political Rights,615 the International Covenant on Economic,
Social and Cultural Rights,%'® The Supplementary Convention on the Abolition of Slavery, the Slave
Trade, and Institutions and Practices Similar to Slavery,617 Protocol to the African Charter on Human
and Peoples’ Rights on the Rights of Women in Africa,%!® and the African Charter on the Rights and
Welfare of the Child simultaneously require full and free consent from parties entering into a

marriage to be present.5°

608 Sangwan (2012-2013) 270.

809 Singh, Goli & Singh (2022) 2.

610 UNICEF (2023b).

611 Article 12(1) & (2) of the Convention on the Rights of a Child.

612 Article 16(2) of the Universal Declaration of Human Rights, General Assembly Resolution 217 A (111), 1948.

613 UNICEF (2023b).

614 Article 16(2) of the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW),
1979.

815 Article 23(3) of the International Covenant on Civil and Political Rights (ICCPR), 1966.

616 Article 10(1) of the International Covenant on Economic, Social and Cultural Rights (ICESCR), 1966.

817 Article 2(1)(c) Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and
Practices Similar to Slavery, 1956 (hereafter ‘Slavery Convention’).

618 Article 6 of the Protocol to the Afiican Charter on Human and Peoples’ Rights on the Rights of Women in Africa,
2003.

819 Article 21(2) of the African Charter.

71



An International Legal Perspective on Conflict-Related Sexual Violence: Examining the Plight of Girl Soldiers

The UN General Assembly, Human Rights Council, CEDAW, and the Committee on the Rights of
a Child have adopted numerous resolutions to ensure, protect, prevent, and eventually eliminate
forced child marriages.®?® A comprehensive resolution acknowledging forced marriages as sexual
and gender-based violence against females stressed the importance of how stigma, discrimination,
and stereotypes affect females and reiterated the significance of ascertaining informed, full and free
consent when entering a marriage, including settings within armed conflict.%?! This underscores the
lack of consent as indicative of forced ownership, with further acts of forced sexual violence and
labour subsequently leading to the international offence of slavery.®?? Strengthening legal
instruments, the Sustainable Development Goals (SDGs) aim to end child marriage and female
genital mutilation by 2023,%% predicting an inevitable reduction in mortality rates, abuse,
exploitation, and violence against children.®?* The SDG specifically addresses forced marriages of
girls to soldiers or commanders in armed conflict in Target 8.7, placing a burden on states to take

the necessary measures to prevent and eliminate the recruitment of child soldiers and child labour

by 2025.6%

The case of Brima and Others was the first official prosecution and conviction of forced marriages

as a crime against humanity and other inhumane acts,%?

as initially a standalone international
offence was heard.%?” The SCSL Appeals Chamber opted to connect forced marriage to sexual
slavery; however, it maintained the outcome as a crime against humanity.®?® The SCSL further
developed the effect of gender-based violence in the context of conflict, reinforcing forced marriage
as a form of inhumane treatment as a crime against humanity.®?° Girl soldiers' experiences as forced
wives must be observed through a gender-specific lens due to their distinct experiences as
females.%*° The SCSL’s Appeals Chamber held that the Trial Chamber in the Brima case incorrectly

deemed that forced marriages had met the requirements to be established as a non-sexual crime,

620 Mazurana, Marshak & Spears (2019) 585.

821 United Nations, Child, Early and Forced Marriages: Ending and Preventing Forced Marriage, General Assembly
Resolution 53/23, A/HRC/RES/53/23, 21 July 2023, 2-3.

622 Aptel (2016) 305.

623 United Nations, Transforming our world: the 2030 Agenda for the United Nations Sustainable Development,
seventieth-session, General Assembly, (A/RES/70/1) 21 October 2015, 18.

624 Mazurana, Marshak & Spears (2019) 585.

525 Mazurana, Marshak & Spears (2019) 585.

626 prosecutor v Alex Tamba Brima, Brima Bazzy Kamara, Santigie Borbor Kanu, Case no. SCSL-2004-16-A, Special
Court for Sierra Leone (SCSL), Appeals Chamber, 22 February 2008, para 175 (hereafter Prosecutor v Brima).

527 Dumbryte (2013) 14.

528 Dumbryte (2013) 14.

529 Foutz & Westcott (2023) 223.

830 Foutz & Westcott (2023) 235.

72



An International Legal Perspective on Conflict-Related Sexual Violence: Examining the Plight of Girl Soldiers

determining that it could not fall within the scope of an independent crime of forced marriage.®!
Subsequently, the Appeals Chamber made it clear that while forced marriages may include sexual
slavery, it has distinct elements, which include an exclusive forced conjugal relationship with
another person that results in various forms of grave suffering and injury to the victim.®3 Strikingly,
the Brima case set a mark in international jurisprudence and gender-based violence against girls as
it acknowledges the presence of bush wives and particularly recognises that girls are predominately
victims of forced marriages in armed conflicts and wars.%%3

634 and

Subsequently, the SCSL supported the precedence of the Appeals Chamber in the Brima case
convicted the accused for forced marriages as other inhuman acts, under Article 2 of the SCSL
Statute, and as a crime against humanity for sexual slavery in the case of RUF.%*® In the RUF case
in the Trials Chamber I found intergenerational forced marriages, from women forced as wives by
armed soldiers in multiple areas to victims of forced marriages experiencing the same fate as their
mothers.®3® Girl soldiers were evident, fulfilling their role as forced wives to their rebel husbands
in both sexual and non-sexual aspects.®®” After analysis, the Trial Chamber I concluded that both
sexual slavery and forced marriages under the premise of other inhumane acts were present and
therefore was charged with both criminal offences under its own offence.%*® Additionally, following
the case of Brima and the case of Ntaganda within the Pre-Trial Chamber of the ICC, forced

marriages were subdued as a crime of sexual slavery®® using the Supplementary Convention on the

Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery.54

Interestingly, in the ICC, the Trial Chamber VI referenced the word ‘wife’ or ‘partner’, disregarding
the coercive element of the sexual relationships examined.®*! In addition, multiple female victims
of sexual violence testified that once the sexual violent crime took place, they were forcibly deemed

the soldier's wife.®* Critically, I submit that the ICC missed the opportunity to fully recognise forced
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marriages and their existence as a free-standing crime, consequently diluting its offence into the
crime of sexual slavery. This 2019 stance had full cognisance of the significant precedent of Brima s

Appeals Chamber Judgement in the SCSL Tribunal.

However, in the case of Dominic Ongwen, forced marriages were prosecuted as a crime against
humanity within the scope of Other Inhumane Acts, finding child victims as young as 7 years of
age.®®® The Trial Chamber IX recognised forced marriage as a sexual and gender-based crime and
specifically focused on girls and women in the conflict.®** This approach by the Trial Chamber IX
in the ICC aligned with the cases of Brima and RUF, admitting forced conjugal relationships and
its consequences, regardless of the lack of explicit inclusion in the Rome Statute.®*> Furthermore,
girls were found to be frequently and purposively abducted to serve directly and indirectly, including
to be the forced wives of the perpetrator and his soldiers in the LRA.%*® I assert this case was
extremely critical and progressive within the ICC, recognising the impact of forced marriages on
girl soldiers within armed conflict. A development which should have been followed earlier in the
case of Brima in the SCSL to advance the protection of girl soldiers during its first stand-alone trial
on forced marriage. Moreover, the case of Lubanga included forced marriage under the scope of
sexual purposes for recruitment and participation as child soldiers.®*’ Additionally, the Trial
Chamber II in the Katanga case clarified that a non-consensual union cannot be established as an
official marriage, and the practice of the captivity of girls is to be considered unlawful ownership

of a person with their freedom of movement restricted.®*8

The rate of successful prosecution against the offence of forced marriages in armed conflict is
insufficient, with reports reflecting high figures of forced marriages amongst girl soldiers.®*° Yet, a
lack of prosecution in domestic and international courts and tribunals is being executed against
offenders accordingly.®®® The civil war in Sierra Leone observed extensive forced marriages and

sexual violence against girls during the prosecution of multiple trials through the use and
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recruitment of child soldiers.%®* Numerous scholars and international organisations contend that
forced marriages are more accurately described as sexual and domestic slavery.®®> However, I
submit that the isolation of the term is imperative, and scholars and organisations should refrain
from merging other sexual offences, as it would diminish the offence itself under international and
domestic law. It weakens the prosecution of forced marriages as a mere initial contributory factor
and consequence of armed conflict and sexual violence. To ascertain the advancement of human
rights and international humanitarian law for girls within armed conflict, the acknowledgement of
all offences must be present with the consideration of gender inequalities and its critical impact
during criminal prosecution as individual crimes.®®® I further submit that lack of distinction in case
law involving the prosecution of forced marriages that distinguishes girls from women is
problematic, as child marriages contribute to intensified harm to girls' vulnerabilities as a result of
further sexual, mental, and physical abuses. It is submitted by the author that this must be considered
as an aggravated factor during the prosecution and sentencing of perpetrators to achieve true justice
for child victims. Remarkably, according to DiGiuseppe and Haer, research shows a correlation
between an upsurge in conflict and insecurity and the recorded number of child marriages.®®* Thus,
solidifying sexual violence and the recruitment of girl soldiers as a tool of war with an increase of
up to 18% in child marriages within armed conflicts.®*® Notably, child marriages contribute towards
a higher death rate amongst girls at war in conflict, as maternal physical and health concerns spike
pregnancy and childbirth complications.®*® Moreover, Ambos & Triffterer maintain that domestic
marriages are incorporated into sexual slavery through forced sexual access by their captors,
displaying ownership over girls and women and the infringement of girl soldiers' liberty and bodily

and sexual integrity.
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4.5 FORCED PREGNANCY, ABORTION & STERILISATIONS

Girl soldiers as wives, prostitutes, and sexual slaves may experience pregnancy, abortions, and
sterilisation against their will.®*® Logically, girls who have been forced to marry and raped due to
non-consensual sexual activities would amount to forced pregnancy should a foetus be conceived.®*°
Forced pregnancy, abortion, and sterilisation are known to be distinctive crimes against girls' and
women’s reproductive autonomy.®®® These violations are a form of institutional punishment and

control used on girls and women within armed conflict.%!

The act of forced pregnancy is quite alarming amongst girl soldiers, as it may lead to trauma, unsafe
abortions, and serious risks of physical injury, which may result in the death of the adolescent
mother and/or the unborn child.®®? According to Snowdon, a minimum estimate of 30% of girls in
armed groups are found to be pregnant.®®® This danger is acknowledged by the Committee Against
Torture as a form of torture.®®* The Rome Statute defines forced pregnancy as an unlawful act of
forcibly and intentionally impregnating a confined female to carry out severe violations of
international law and to impact the ethnic structure of the population.®®® In terms of CEDAW,
forceful abortions and sterilisations on females prohibit and violate girls' and women’s right to
decide on whether they would want a child or not, as well as impact their mental and physical well-
being.%%® According to a report by the Centre for Reproductive Rights, there are numerous forms of
reproductive rights, namely forced contraception, forced sterilisation, forced pregnancy, forced
motherhood, and forced abortion.®®” Regardless of the form of reproductive oppression of choice or
consensus by girls, categories may fall within the scope of ‘other acts of reproductive violence’ even
though they are not explicitly listed under Article 7 of the Rome Statute.®®® The Rome Statute lists
forced pregnancy and forced sterilisation as both crimes against humanity and war crimes, while
forced abortion falls within the scope of ‘other forms of sexual violence’ as a crime against
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humanity,%®® and a war crime.®’® Additionally, forced sterilisation is defined as a non-consensual
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form of preventative measure against births of a specific group through permanent and non-

permanent methods.®"!

In the case of Lubanga, sexually abused girls by commanders regularly followed pregnancy and
abortions.®’? Girls were both directly active as combative soldiers as well as indirect sexual slaves,
having commanders Abelanga and Ndjabu keep young girls as wives and bodyguards.®”® The Trial
Chamber I of the ICC simultaneously recognised girls as sexual slaves and the gender-specific
consequences of young girls and pregnancies, such as maternal or infant mortality, sexual disease,
and stigmatisation by the community.®”* However, the Trial Chamber exclusively prosecuted
Lubanga in accordance with the charges set before the Trial Chamber.®”® Therefore, sexually violent
offences such as sexual slavery and forced pregnancy were not included in the prosecution or
investigated.®’® Similarly, in the case of Brima, forced pregnancy and forced motherhood were
found to be present and resulted under the supervision and planned structure by members of the
AFRC.%"" Girls and women in the armed groups were forced to bear their children and were captured
as forced wives and slaves.®”® Miscarriages occurred due to the result of continuous rape.®”® The
Trial Chamber II opted to disregard forced pregnancy as an individual sexual offence, conjoining
the criminal offence within the scope of forced marriage and slavery,%° regardless of the explicit
incorporation under Article 2(g) under the Special Court for Leone Statute. It is contended that this
result is due to the uncertainty in legal jurisprudence regarding the listed and extended criminal
sexual violations falling outside of the listed sexual offences in international instruments.®8!
However, I submit that this argument is illogical, as forced abortions, pregnancies, and sterilisations
are listed in international instruments and, therefore, should not be conflated with other sexual

offences.

The case of Ongwen changed the trajectory of international jurisprudence of sexual violence in

armed conflict, casting a crucial light on gender-based sexual offences and successfully prosecuting
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16 sexual violations.%®? Forced pregnancy was prosecuted for the first time independently of

683 in principle strengthening the call for

marriage or any other sexually violent crimes,
accountabilities for each sexual violation perpetrated against girls and women in armed conflict as
soldiers and victims.%®* The Appeal Chambers verified that the conviction and interpretation of
forced pregnancy through forced sexual intercourse and forced marriages were correct, amounting
to war crimes and crimes against humanity in terms of the Rome Statute.®® This illuminated the
unlawful deprivation of reproductive autonomy against girls and women through forceful
impregnation and that medical treatment of the forced pregnant victim did not detach from the
coercive physical and mental nature of the violating act.%®® Significantly, the Appeals Chamber in
2022 noted that although Ongwen had fathered children from wives who were forced into marriage
in the armed groups' coercive environment, he was unable to use his family in the LRA as a
mitigating factor.%®” It was determined that Ongwen’s genuine care or meaningful contribution as a

father to his children was not present based on the coercive nature of their forced family link and

setting.®%8

Girl soldiers are forcefully impregnated and induced into early motherhood against their will,
resulting in the need for forced abortions and, at times, sterilisations.®® In addition to their indirect
sexually dominant role within armed groups, the exhaustion and lack of nutritious and adequate
health services pose an extreme risk of death for both adolescent girls and their children.®® I assert
that forced pregnancy, sterilisations, and abortions are largely overlooked in international
jurisprudence and are dangerously under-investigated during the prosecution of perpetrators. This
lack of consideration strengthens sexual exploitation and coercion in armed groups and deprives

girls of protection under international law, deterring accountability within armed conflict.
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4.6 SEXUAL SLAVERY & ENFORCED PROSTITUTION

As female soldiers, their functions within armed groups are often depicted as versatile, participating
directly as child combatants and indirectly as sexual slaves, performing various sexual duties and
services that are frequently under duress, force, or coercion.®®! Slavery is defined as a state or
condition that entails the power of control over another being and the right to ownership exercised
over such being.®% In essence, sexual slavery against children displays the imbalance of power
between the child and their abuser for the benefit of sexual exploitation.®®® According to the
International Rescue Committee, over 30,000 children in Uganda are forced into the armed group
of the LRA as sexual slaves for combatants and superior-ranked leaders.®®* In addition, in the
conflict within Congo, an estimated 12,500 girl soldiers were found serving, supporting, and

providing sexual services within armed groups.®%°

International Customary Law bans slavery and the slave trade as a jus cogens, securing the
prohibition and the protection thereof universally to all states from institutionalising slavery.®®® In
addition, the Convention Concerning the Prohibition and Immediate Action for the Elimination of
the Worst Forms of Child Labour incorporates the use, debt bonding, prostitution, and trafficking
of child soldiers within its definition of the worst forms of child labour.%®” Thus falling into the
scope of the extended prohibition against sexual slavery as an international customary protection of
children globally. Moreover, Common Article 3 of the Geneva Conventions and Additional Protocol
II includes enforced prostitution as a serious violation under international law.®*® Consistently, the
Rome Statute regards sexual slavery and enforced prostitution as a war crime and a crime against

humanity,%%°

while the ICTY and ICTR reference sexual slavery and enforced prostitution in
detached articles within its Statutes and fall within the conundrum of sexual violence.”® On the
other hand, the ICC provides a legal definition of enforced prostitution as a forced, coerced, or

threatened act or acts of a sexual nature caused by fear of violence, psychological oppression, abuse
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of power, detention, or duress through the advantages of coercive environments, which disables a

person to provide genuine consent.’%!

In the ICTY, the cases of Celebici and Foca examined sexual slavery as an act of torture in terms
of international customary law by investigating the coercive, threatened, and forced right of
ownership and power over victims through the physical, psychological, and sexual intentional
control of persons in the Bosnia and Herzegovina conflict.”” As a result, the ICTY provided
international jurisprudence with substantial progression in the acknowledgement of sexual slavery
amongst children and particularly girls for its time.”®® Foca further solidified forced prostitution

within the scope of sexual enslavement.’%

Succeeding the movement in development in the ICTY, the SCSL Tribunal convicted crimes of
sexual slavery and sexual violence, placing crimes of the abduction and use of children and girl
soldiers under the guise of the all-encompassing offence.’® It is contended that the Tribunal failed
to examine the sexual use of children in armed groups and opted to perceive the victims as civilians
instead of girl soldiers.”®® Similarly to the AFRC case, the Trial Chamber 1I in the Katanga case
neglected the full appreciation of child soldiers and their victimhood as sexual slaves; instead, the
ICC opted to pretext females as general girls and women within armed conflict.””” However, the
court noted that sexual slavery may include situations where girls and women may be forced to
share and engage in sexual relations and acts.”® In contrast, the Trial Chamber VI in the case of
Ntaganda aptly distinguished between sexual slavery amongst civilians and sexual slavery against
child soldiers, without the dilution of the charges of the recruitment or use of child soldiers.”® It

was found that the recruitment, use, and sexual enslavement of children were a predicted result of

the armed group's plan to be implemented against the RCD-K/ML and Lendu military group.’*®

I assert that these imperative decisions to charge and indict perpetrators for the full extent of their

crimes form momentous developmental strides in the advancement of the prohibition and protection

01 Article 7(1)(g)(3), 8(2)(b)(xxii)(3) & 8(2)(e)(vi)(3) of Elements of Crimes (2013) 6, 19 & 26.
702 O’ Brien (2016) 393.

703 Aptel (2016) 310.

704 O’ Brien (2016) 393.

705 Aptel (2016) 312.

706 Aptel (2016) 312.

07 Aptel (2016) 315.

708 Prosecutor v Katanga, para 978.
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of girl soldiers against sexual slavery and violence. I further submit that through the dismissive
decision of the ICC’s Trial Chamber II in the case of Katanga, the ICC had failed to acknowledge
the core issue of girl soldiers, approaching the overlap between female active combatants and girl
victims of sexual violence in an extreme perception. The notion that victims may not be combatants
leaves girls in armed conflict more vulnerable, as their recruitment into the armed groups is already
questionable. It should be stressed that their roles within the armed groups should not deprive them
of their victim status, nor should international courts or tribunals be apprehensive to categorise girl
soldiers as they are. Through the full acknowledgement of their status, the true reflection of the vast
scope of international offences and advancement of protection against the use of girl soldiers and
all forms of sexual violence faced by girls in armed groups will be able to take place. The AFRC
case clearly distinguished sexual slavery from forced marriages and included the crime of sexual
ownership in the relationship between commanders and girls and women.”** Moreover, in the case
of Dominic Ongwen, the Trial Chamber deemed sexual slavery as a crime of enslavement and the
control and restriction of the victim's sexual autonomy with multiple sexually violent acts as a
consequence.’*? This control and sexual enslavement violate girls' right to life and rights against
servitude, slavery, torture, cruel treatment, inhumane treatment, and personal liberty.”"
Significantly, the Trial Chamber carefully reiterated the interconnected link between sexual slavery
and other sexually violent acts.”'* I concur that sexual slavery is interlinked with various forms of
sexual violence, flowing within the nature of most realities of girl soldiers as victims of their
environment, coerced into armed groups and prone to perform sexual acts against their will as
punishments and a tool of war. Sexual slavery falls within the scope of gender-based sexual violence
within armed conflicts, as widespread sexual exploitation of girls and women in a vulnerable

environment leaves them prone to sexual abuse and enslavement.’*®

The subsequent chapter will briefly examine international mechanisms and responses provided for
former girl soldiers who are able to escape life as child soldiers in armed conflict, demobilising and

reintegrating back into society as civilians.
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CHAPTER 5
HUMANITARIAN RESPONSES AND MECHANISMS

Former child soldiers face diverse consequences due to variables such as the environment, culture,
religion, gender biases, and other socioeconomic factors.’*® Generally, female soldiers are often not
regarded as ‘soldiers’ in armed groups due to the traditional roles and responsibilities perceived to
be exclusive and in isolation for females.”*’ However, their participation in armed groups creates
difficulty for communities to accept female soldiers back into society. This poses an obstacle during
reintegration into their communities and society.’*® Sexual violence victims are more susceptible to
being rejected by their communities and families,’*® accentuating the vitality of assisting gitls to
connect with communities. Alongside the humiliation and stigmatism faced by victims and their

720

families,’“” physical, economic, and psychological consequences due to sexual violence endured by

girl soldiers are gender-specific barriers faced during DDR programs.’?

Through the mechanisms available, the realisation of Article 39 of the Convention of the Rights on
a Child is secured by providing child soldiers aid to recover and reintegrate after experiencing
various forms of traumatic events and abuses.””? These interventions are mechanisms by
international organisations, bodies, and state actors providing programs for child soldiers to disarm,
demobilise, rehabilitate, and reintegrate former soldiers back into society.”?® Through the
incorporation of community, cultural, and religious practices during humanitarian responses and
mechanisms developed, child soldiers are able to restore communal and family bonds, access
psychological support, education, and health services, as well as be granted opportunities to learn
skills for financial sustenance.’?* However, gender-specific concerns come into play as girl soldiers
often evade DDR programs due to stigmatisation and lack of necessary medical care and services
for females, leaving them vulnerable during their return to society.’? It is contended that some
processes fail to include females within the program due to their indirect role in armed groups, with

the statistics of girl soldiers being in the program being steep in comparison to the statistics of girl
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soldiers found in armed conflicts.””® One of the justifications provided for the low rate of girl
soldiers enlisting in available programs was the spread of misinformation on the eligibility to join
DDR programs.’?” The notion that reintegration programs exclusively aided combatants with arms
who directly participated results in the misinterpretation that they are not aimed to assist girl

soldiers.”?8

The objective of this chapter is to briefly describe current international responses and mechanisms
available to aid girl soldiers in armed conflict. Furthermore, the consideration of key international
mechanisms and standards will be briefly reviewed in order to consider whether the current
international responses available successfully incorporate the girl soldiers in mechanisms such as
DDR. Physical and psychological consequences experienced by girl soldiers during humanitarian
responses and protection mechanisms will be observed concerning the DDR programs available.
Through the analysis of psychological factors, this chapter incorporates interdisciplinary research
for a comprehensive evaluation. Lastly, DDR programs will be analysed in relation to girls’ needs
and experiences during the process of girls entering the program, as well as during reintegration
back into society. In order to fully examine a girl's obstacles upon return, stigmatisation faced by
girls returning to their communities will be considered. This chapter will bear in mind girls who
have successfully demobilised and reintegrated into society, as well as girls who have self-

demobilised without the use of international mechanisms.

5.1 INTERNATIONAL RESPONSES TO PROTECT GIRL SOLDIERS AGAINST
SEXUAL VIOLENCE

International organisations and non-governmental organisations (NGOs) play an imperative role in
the disarmament, demobilisation, and reintegration of girl soldiers, aiding in the realisation of
Article 39 of the CRC to safeguard child soldiers' psychological and physical health as vulnerable
members of society.”?® The United Nations serves as the frontrunner in delivering DDR mechanisms

730

available globally,”** collaborating with numerous international organisations and NGOs, and

forming advisory groups for the United Nations through special representatives, such as Child
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Soldiers International, Save the Children, and War Child.”® These international and national actors
reinforce international response mechanisms through collaborative strategising, funding, and

operational support.’32

Following the United Nations Security Council Resolution 1325, the incorporation of females,
children, and gender dynamics in post-conflict reformation, DDR programs, conflict preventative
measures, and peace negotiations must be taken into consideration.’® This solidifies girls' right to
full and equal inclusivity in international mechanisms available during and post-conflict.”3* The
resolution further places emphasis on all parties to ensure girls and women are fully protected
against gender-based violence, with a special mention of sexual violence in armed conflict.”®®
Moreover, the resolution calls to eliminate impunity during prosecutions of genocide, crimes against

humanity, and war crimes, highlighting sexually violent crimes against women and girls.”®

The establishment of standardised best practices records for DDR programs is challenging due to
the unique nature of each region’s social, cultural, political, and historical setting.”®’ Nevertheless,
in response to Resolution 1325 by the Security Council, the Inter-Agency Working Group on DDR
formulated a cohesive policy framework to advance DDR programs known as IDDRS.”® The
guidelines urge for a gender-sensitive tactical approach during DDR and further promote the
incorporation of female receptiveness during operations, such as the inclusion of female
representatives, local counsellors, and leaders who are knowledgeable of the specific gender

requirements and cultural and social climate within the region.”®
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5.2 PSYCHOLOGICAL AND PHYSICAL CONSEQUENCES OF SEXUAL VIOLENCE
AGAINST GIRL SOLDIERS

Girl soldiers returning from conflict are often victims of sexual violence, which may include
mutilation and rape amongst various other forms of sexual abuse.’”*® With gender dynamics at play,
girl soldiers are often restricted from gaining access to medical and psychological support,
employment, and education opportunities post-conflict.”*! This exclusion dismisses physical and
psychosocial consequences and trauma experienced by female soldiers,’*? having lifelong
consequences and leaving girls marginalised and prone to poverty.”® It is submitted that this is
contrary to the best interests of the child, as physical and psychosocial suffering are all

interconnected in the health and well-being of former soldiers.’**

Psychological consequences experienced by girl soldiers include post-traumatic syndrome disorder
(PTSD), paranoia, chronic insomnia, flashbacks, shame, loss, and guilt post-conflict.”*® This may
be exacerbated during displacement, victimisation from abuse and sexual violence, and rejection
from their community during reintegration.”*® Rejection and discrimination faced by former girl
soldiers returning to their communities intensify their trauma and influence the rate of psychological
distress as former soldiers.”*” This may result in the use of unhealthy coping mechanisms such as
substance and alcohol abuse to deal with distressing symptoms such as depression.’# The aftermath
and psychological turmoil due to family and community exclusion create further challenges for girls
to successfully reintegrate, find job opportunities, and secure accommodation and resources.’*°
Moreover, former girl soldiers who are rejected by their communities are likely to be rejected by
prospective marriages, condemning girls to imminent societal isolation.”° The violent and volatile

setting of armed conflict creates a setting where girls are likely to be victims or witnesses to

abuse.” This may affect her self-identification, as her experiences are unique and desolate,
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affecting her mental health and well-being.”? Children are generally more impressionable and
easily manipulated, thus prone to the normalisation of committing horrendous acts and adapting to
the violent practices of the armed group.”® This creates an inherent dependability on their
psychological and physical self-identification as their experiences are unique and non-relatable to

ordinary civilians.”>*

As a tool of war, sexual violence is used to bring shame and humiliation to the opposition,
contributing to the decline in female mental health.”® Post-conflict, girls are fearful of working in
remote places, isolation, darkness, strangers, sexual intercourse, and being rejected by their
community, making girls reluctant to speak about their experiences and sexual abuse
encountered.”® Psychological trauma from sexual abuse is often associated with further medical
implications such as sexual infections and disease, as well as physical trauma due to violent sexual

assaults resulting in forced pregnancies, pregnancies at a young age,”>’ reproductive issues, ®

ruptured vaginal walls, involuntary urination, and uncontrolled bowel movements.’®

DDR centres may provide group or individual counselling to girl soldiers and their families to deal
with concerns faced by former soldiers and their families to aid in successful rehabilitation and
reintegration.’® Furthermore, it is a standard procedure in DDR centres to perform a medical check
to treat any conditions discovered.’®! Recurrent cases of sexual violence are prevalent, with bone
fractures and breakages and consequential injuries such as hearing impairment and mental
incapacitation present, amongst other disabilities.’®? Generally, medical checks often find girls with
healed scars from previous injuries, mutilations, and fistular damages with psychological trauma
attached.’”®® Additionally, body pain, sterility, and miscarriages are evident due to brutal sexual

assaults.”®* Moreover, psychological distress may manifest into physical symptoms, such as heart
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palpitations, tachycardia, chronic fatigue, motor disorders, gastrointestinal disorders, and other

sexual and reproductive dysfunctionalities.®®

These psychological and physical consequences have long-term effects on girls during and post-
conflict, affecting their interactions with family, friends, and others. This indicates the imperative
need for the intervention that DDR aims to provide.’®® Without intervention, former girl soldiers
may experience difficulty in adapting and successfully reintegrating into their communities,
establishing social relationships, and participating constructively in society.’®” The manifestations
of physical and psychological consequences impact not only the girls throughout their lifetime but
also their parental abilities.’®® Therefore, this may affect their children’s development and

environment as an intergenerational consequence.’®®

5.3 DISARMAMENT, DEMOBILISATION & REINTEGRATION

The DDR program's main objective is to successfully reintroduce former soldiers back into society

0 alongside aiding in medical,

as participating active civilians within their community,
psychosocial, and potentially economic support for former soldiers during the process of
reintegration.”’ DDR are programs carried out by various organisations, such as the United

Nations.’”? They are essential programs to secure post-conflict solidification of peace.’”®

According to research, the assessed 5% rate of girl soldiers included in DDR programs is extremely
low in comparison to the statistics of girls’ estimated participation of 40% in armed groups.’* It is
asserted that DDR programs fail to consider gender-specific issues, hindering the progress and
success of the project’s objective to reintegrate and further neglecting former girl soldiers wanting

to reintegrate into their communities and society.””
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5.3.1 DISARMAMENT & DEMOBILISATION

Disarmament involves the documentation, collection, control, and disposal of ammunition,
explosives, and various weapons from armed combatants and civilians. ’’® Though the CRC does
not explicitly include disarmament and demobilisation, Article 39 of the CRC obliges state parties
to ensure the physical and psychological recovery of abused, neglected, and tortured children,
including children within armed conflict.””” Thus, it indirectly ensures state parties take feasible
measures, such as disarmament and demobilisation programs, to fulfil their responsibility in
accordance with Article 39. The Paris Principles heightened children's status as primary victims,
ensuring children are granted special protection under international laws and securing the realisation
of restorative justice and social rehabilitation.”’® The perception that females ought to exclusively
be victims creates a looming vulnerability, dismissing their need for disarmament from armed
conflict, its culture, and its ideologies.779 However, this stance aims to safeguard the best interests
of the child.”® A dispute on whether children who have not carried or used weaponry but rather
served and participated in non-active roles in armed groups and forces are eligible for
disarmament.’8! It is debated that the system of disarmament excludes girl soldiers who have
experienced sexual violence, including only those who participated in direct armed conflict.”® I
assert that this misconception of non-combative girls being excluded from demobilisation because
they do not meet the criterion for disarmament is inaccurate. The UN DDR Resource Centre clarifies
that should a girl not have possessed nor used any weapons, or have any training in the use of
weaponry, and her participation in the armed group or force were supportive in nature, she would
be eligible to be included for demobilisation.”® Therefore, she would skip the disarmament process

since it does not apply to her, yet still qualify for demobilisation.

Subsequently, demobilisation aims to formally discharge soldiers in armed groups and forces,
assisting former soldiers to reintegrate into society in a controlled manner.’8 During the process of
demobilisation, girls are provided with a demobilisation certificate and ID for processes to follow. '8

Demobilisation often provides incentives such as educational courses and training, employment
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opportunities, monetary incentives, and other benefits to increase the demobilisation of armed
soldiers.”® These incentives contribute to successful reunification during reintegration as girls are
able to contribute to their households and economically benefit their families upon their return.’®’
According to the Optional Protocol, state parties are obligated to ensure all feasible measures are
taken in order to ensure demobilisation is in place for those recruited and used in hostilities within

their jurisdiction.’8®

During demobilisation, children’s needs are generally taken care of, including treatment and
guidance of medical illnesses that they may be affected by.”®® Alongside medical care, psychological
support is provided to rehabilitate children before reintegrating into society.”®® The program acts as
a supportive and preventative mechanism to succeed in society economically, physically, and
psychologically, diminishing the probability of girls returning to the armed group or engaging in
sex work in order to survive post-demobilisation.”®! Furthermore, the demobilisation centres assist
in locating families and communities of the children that enter the program, providing further
awareness campaigns to find families and friends to secure successful reintegration into their
communities once demobilisation is complete.”®? Incorporating community reunification and
transitioning processors enables the community to self-initiate protection for former child soldiers

on a grassroots level.”®

DDR avoidance by female soldiers is frequently reported due to gender-based insecurities, lack of
hygiene and medical facilities, and fear of stigmatisation post-demobilisation.”* Alternatively, girl
soldiers opt to self-demobilise and reintegrate directly into communities without any formal support
or assistance, which increases the risk of re-entry into armed groups and forces.”®® Those who self-
demobilise often escape their armed group on their own or are set free without any aid from third
parties.”® Girls who self-demobilise can be turned away from formal DDR mechanisms and

consequently be unable to benefit from its processes.’®’ In these instances, the best alternative for
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self-demobilising girls is to seek support from their communities, cultural leaders, and religious
institutions.”®® While the general presumption is that girls have family and a community to return
to, those too young when abducted, removed from their homes and unable to remember their past
due to trauma or age, born into the armed group, or who have no remaining families or communities

as a consequence of the conflict, may lack communal support, should they self-demobilise.”®

I contend that though the criterion for demobilisation includes girl soldiers regardless of their type
of participation in the armed group, the reality of these girls is the contrary. It has been often reported
that girls were completely excluded in DDR selections, exclusively enrolling boys and providing
them with supplies, leaving girls behind.8% A call for specialised female staff, separate induction
for abducted girls, specific resettlement plans, special gender-specific medical and psychological
care, and appropriate female-friendly accommodations within the facilities have been made to
accommodate females’ needs in demobilisation programs.®’? Additionally, the World Bank created
standards for DDR programs, which include the need for special centres for children from other
armed group authorities during demobilisation.®%? Should girl soldiers not perform any essential
support functions, such as a sexual slave or domestic slave, and are merely financially and socially
dependent on a male ex-soldier, she will be excluded from demobilisation; however, she will be

eligible for reintegration.8%3

5.3.2 REINTEGRATION

Reintegration includes the formal release of former soldiers into their communities and society,%

attaining the status of a civilian after their discharge.?% Article 39 of the CRC affords children in
armed conflict with psychological recovery and reintegration into society, which embraces family
reunification on the condition that a safe environment to return to is present to safeguard the survival
and development of the child.8% Acceptance by their families and a safe environment is critical for

the success of the reintegration of child soldiers, who are less concerned with justice and impunity,
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prioritising the security of shelter, resources, and access to education.®” Education affords dual
relief of both social reintegration through interaction amongst children in their communities of
return, as well as psychological support for children,?® as children are found to recover from post-
traumatic experiences through play.8%® According to studies, children who have experienced abuse,
such as sexual violence, often mimic their experiences during play, acting as a communication
marker for professionals who are able to identify behavioural abnormalities during active

storytelling activities.?1

A significant element of reintegration comprises performing various rituals and cultural practices
for child soldiers to be accepted back into society.8'* However, this may include ceremonies such
as genital mutilation in Sierra Leone, burial in Mozambique, and purity rituals in Nepal.®*2 Such
ceremonies should be avoided or held in line with the best interests of the child. That being said,
these cultural practices enable girls to enter their communities feeling purified from all acts as child

soldiers,?®

contributing to the psycho-social needs during reintegration when funding by
international mechanisms is scarce, or communities struggle to accept and forgive soldiers back as
civilians.8'* Research conducted indicated that successful reintegration with family and their
communities increases former soldiers' psychological health and decreases depression, anxiety, and
other post-traumatic effects.®'® Due to this need for acceptance, DDR programs may pose a risk for
girls aiming to reintegrate back into their community without being branded and labelled as former
child soldiers.®!® These consequences may include physical and psychological abuse, inability to be
deemed marriageable in their community, and financial constraints, creating further impoverished
impediments for girl soldiers to acquire basic resources.®!’ I contend that unsuccessful reintegration
of girl soldiers pushes girls back into armed conflict and acts as a justification for girls who have

left their communities and societies due to gender inequalities, abuses, and scarcity to acquire basic

needs and resources in the first place.
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There is a common agreement amongst legal scholars that sexually abused girl soldiers are
predominantly neglected in DDR programs, and special measures are not available to address and
deal with females and their explicit needs.?'® Moreover, it is noteworthy that children who were
born within armed groups and mothers who were forced to bear children have been made invisible
during research and DDR programs.®*® This isolates their existence and neglects to take into
consideration challenges during reintegration, such as physical, psychosocial, social, and economic
obstacles as former child soldiers.®?° Furthermore, families welcoming their child may refuse to
extend economic support to the former girl soldier or her child born at the time she was in the armed
group.®?! Reintegration programs and services to children are vital to realise the legal and moral
duties of the international community and further navigate sustainable peace, economic growth, and
social inclusion in the region.®?? Through successful reintegration, children are recognised as

victims, and their right to development and survival is acknowledged.?%3

5.3.2.1 STIGMATISATION

Stigmatisation by the communities and families of girl soldiers is one of the major obstacles to
successful reintegration into society.??* In a small-scale study, the significance of a stigma-free
return to family and their community is apparent, with the former girl soldiers being reported to
adapt to their society with more ease and less hostility with support and acceptance.®?® The fear of
rejection from their communities, forced marriages, economic restrictions, and suppression of
cultural norms enhances contributing factors for girl soldiers to reject DDR programs available,

thus remaining in their armed groups or self-demobilising 8%

Girls who have been sexually abused, including wives and mothers, often face judgement by their
community, being labelled as impure and unmarriageable, regardless of whether the sexual
relationships and acts were under duress, undue influence, or non-consensual.®?’ In comparison to

their male counterparts, reintegrated girls with children have little prospect of returning to school
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due to parental responsibilities over the child.®?® Moreover, children who were born into armed
groups are labelled as “illegally conceived” with rebel fathers,?° whom the communities fear may
return with other male soldiers.% Those who are ostracised by the communities are believed to be
undignified HIV carriers, killers, and promiscuous for sexual relations, regardless of their roles in
the armed group or whether they were child victims of abduction or sexual violence.?® These
hardships often leave former girl soldiers with depression and regret, second-guessing whether to
leave their abusive partner and the armed rebel group due to the maltreatment, discrimination, and

difficulty of reintegration psychologically, socially, and economically.8%2

As an alternative to returning to their stigmatising communities and families, girls may opt to
migrate to environments where they can start afresh and may even escape the traditional gender
dynamics in their smaller communities.®3® However, entering a new environment without any
support may risk further hostility, criminal offences, and sexual violence, including the need to
forcibly engage in sex work, possibly contracting sexually transmitted diseases and illnesses or

HIV. 834

An important consideration to be taken into account during reintegration is that of girl soldiers who
have left their homes for more inclusive gender dynamics and roles in armed conflict.8%®
Reintegrating back into cultural and religious norms, which are patriarchal, may be a challenge for
girls who were given authoritative positions due to their direct role in armed conflict or as a wife of
a high-ranked soldier.8% A current lack of research and data regarding former female soldiers who

escaped their former homes due to patriarchal cultural norms exists, leaving a gap in research of

whether this could factor in girls opting to self-demobilise in unknown communities.

Critically, the extremely restricted data available on girl soldiers contributes to whether an accurate
representation of international responses to girl soldiers and sexual violence is successful or not,

with mere theoretical estimations of girls being formally reintegrated and rehabilitated post-
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conflict.3*” Overall, the limited international response and research available have been argued to
be due to a lack of commitment, expertise, implementation, and scarcity of resources for girls as
former soldiers in armed conflict during DDR.%% These obstacles hinder the ability for gender-

specific accommodations for girl soldiers during their process within international mechanisms such

as DDR 89
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CHAPTER 6
CONCLUSION

Girls are active in armed conflict, partaking both directly and indirectly as soldiers in volatile
environments and circumstances within global and internal conflicts. These conflicts negate the fact
that girls and children are often enlisting in armed conflict, as their participation is driven by survival
and pressure in a conflict-stricken region. The current international framework protects against
sexual violence under international law, though it neglects to take into consideration the gender-
specific experiences of girl soldiers within armed groups. This lack of representation in gender
dynamics and cultural differences as a significant factor in girls' experiences creates an invisibility
cloak of critical issues in the protection and prevention of the use and sexual abuse of girl soldiers

in armed groups.

The contentious and ever-prevalent issue of sexual violence in armed conflict has been slowly
developed under international law, with the recognition and extension of sexual violence being
incorporated and inserted into international statutes, protocols, and UN resolutions to reinforce girls'
and women’s rights and protection against sexually violent crimes under international law. Despite
the progress, it is submitted that the rate of advancement and recognition of sexual violence is
insufficient to provide true justice to child civilians and girl soldiers in armed conflicts. It is crucial
to acknowledge how gender dynamics affect girls within their unique setting in armed conflict and

recognise the widespread sexual victimisation of girl soldiers.

The recognition of sexual violence as a tool of war and its classification as war crimes, acts of
genocide, and crimes against humanity enable sexually violent acts to be criminalised. The absence
of a universally accepted definition of what conflict-related sexual violence is poses a challenge
under international law, similar to the age of minority globally. International courts and tribunals
have provided insight through case law and statutes, enhancing the protection against sexual
violence. Using legal instruments and case law, CRSV has been generally accepted to include rape,
sexual exploitation, forced pregnancy, sterilisation, abortion, sexual slavery, and sexual trafficking.

Nevertheless, this list is open to other acts of a similar nature.
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Furthermore, the foundation of the recognition of sexual violence in armed conflict stems from
numerous events, codes, and conventions. The trial of Sir Peter Van Hagenbach was the first
instance of recognition as a crime against humanity and a war crime under international
jurisprudence, with the Lieber Code further advancing international criminal liability and sanctions
against perpetrators for sexual violence under international law through the incorporation of the
codes into the Hague and Geneva Conventions. Although the Hague characterised rape as a crime
against family rights and honour, the modifications made during its time were still great in the
evolution of protection against sexual violence under international law. The most significant
progression under international laws came from international criminal tribunals and courts. While
the Nuremberg Trials set a precedent for criminal prosecutions to take place against high-ranking
combatants, the Tokyo Trials made use of evidence of sexual violence as war crimes. Moreover, the
ICTY and ICTR followed suit in the criminalisation of rape and sexual violence, incorporating the

offence within its statutes.

The ICC has recently and advantageously incorporated sexual violent crimes and gender-based
violence against children on an international law level, prosecuting Dominic Ongwen within its
chambers successfully. This is a direct contrast to the neglect in the recent case of Bemba, where
the ICC had the potential to consider sexual violence and the responsibility of senior high-ranking
officials to ensure sufficient measures are taken to prevent sexual violence in conflict. Instead, the
Appeals Chambers acquitted Bemba, hindering a much-needed development in the ICC against
sexual violence and reinforcing criminal liability for perpetrators, namely high-ranking officials,

against impunity.

It 1s noteworthy and deserving of scrutiny that international courts and tribunals do not actively
recognise girls mentioned as victims in cases as girl soldiers. This term, recognising her
participation within the armed group as a soldier, regardless of abduction or force, should be
acknowledged. It is submitted that the omission of recognition plays a significant role in the neglect
of girl soldiers globally. International courts and tribunals should be cognisant of the roles of victims
in armed conflict and appropriately investigate whether girls who are victims of sexual violence can
be classified as child soldiers. Girls who are forcibly married, impregnated, sexual slaves, sexually
trafficked, abducted, and forced into prostitution under the coercion of a soldier or commander
should be considered girl soldiers. A girl’s role as a soldier does not strip her of victimhood; instead,
it provides girls additional legal protection and access to international mechanisms. In light of this,

the ICC’s current policy dealing with sexual crimes should be amended to adequately take into
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consideration female victims of sexual violence and actively seek to clarify whether girls and
women can be classified soldiers in the armed group through the identification of their direct or
indirect roles within the armed group or not. This amendment will provide a comprehensive
understanding of the charges faced by the International Criminal Court and tribunals and thus

provide the appropriate justice to perpetrators of the offence.

Although efforts have been made under international jurisprudence to recognise, protect, and secure
the rights of girl soldiers in armed conflicts and armed groups, enforcing and implementing
mechanisms such as DDR and victim trust funds is challenging. Moreover, due to the volatile nature
of armed conflict, accumulating data on girl soldiers is a difficult task. In addition, self-
demobilisation provides an obstacle for both data purposes and girls during reintegration, as their
chances of returning to the armed group increase due to a lack of support. Conspicuously, children
born into armed groups who automatically become child soldiers through naturalisation are not
sufficiently taken into consideration. Recently, this has been acknowledged by Mionki, highlighting
the developing recognition of children born from CRSV in armed groups as direct victims in 2021
during the case of Ntaganda.®*® The recognition set a precedent under International Criminal Law
and has magnified the awareness of girl soldiers and sexual violence in armed groups.®*! These
children born in armed groups by sexual victims would inherently fall under the scope of a child
soldier. There has been no true process under mechanisms on how to integrate a child as a civilian
since there is no familial or communal tie to the child in society. The lack of research is evident,
leaving a gap for future research to be made focusing on the impact and effect integrating into
society has on the child and whether this shift impacts the child’s right to family and community
found within the armed group. Through the present developing acknowledgement of children born
through sexual violence in armed groups as direct victims, it is anticipated that this gap will close,
and critical devotion to children in armed conflict and CRSV by academics and international

mechanisms will be increased.

The interconnectedness of various forms of sexual violence has often diminished each form to a
collective crime, such as including sexual slavery and sexual trafficking. Through my analysis, a
clear indication is found that sexual forms can interlink with various other forms' definitions. For

full justice to be served for victims, perpetrators ought to be prosecuted for each sexually violent

840 Mionki (2024) 1.
81 Mionki (2024) 2.

97



An International Legal Perspective on Conflict-Related Sexual Violence: Examining the Plight of Girl Soldiers

offence individually. To reduce an array of diverse sexually abusive experiences of girl soldiers
within armed conflict is an injustice in itself, as perpetrators must be held criminally liable for each
crime committed. That being said, sexual gender-based violence and gender dynamics must be
considered in all instances of sexual violence in armed conflict to fully understand the harm done,
as well as advance current mechanisms aimed to protect and rehabilitate girls back into society.
Thus, victims’ experiences should be considered to alter each international mechanism to provide
the best possible and most culturally accurate aid to current and former girl soldiers. This inclusion
may mitigate self-demobilisation by girl soldiers, as community stigmatisation within each area of
conflict is explored, creating adjusted processes for the unique issues faced by girl soldiers. By
excluding gender dynamics from the creation and processes of international mechanisms, the
international community fails girls and fails to ensure their protection. This, therefore, creates the
legal question of whether international and domestic state members, who have an obligation to take
measures to prevent and protect girls and girl soldiers in armed conflict, are successfully meeting
their obligations and whether the current steps taken are sufficient. The lack of updated data may

be interpreted as a denial thereof.

Considerable progress has been made to recognise girls with their own autonomy and their need to
be protected against sexual violence in armed conflict. With a call for the consideration of gender
dynamics and gender sensitivity, pressure on the protection of girl soldiers as victims of sexual
violence in armed conflict is imminent. Though the acknowledgement of girls as soldiers who
participate indirectly in armed groups is deficient, we cannot dismiss the effort in the development
of protection and recognition displayed. However, it would be erroneous to state that the
implementation thereof reflects its progress in international criminal tribunals and courts. There is
still a critical need to ensure international criminal liability, mechanisms, and state members are

fulfilling the support, rights and protection afforded to girl soldiers in conflict.
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