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whether conspiracy should merge into the completed crime, and once conspiracy
merged into the completed crime whether a conspirator would still be responsible for
other foreseeable crimes committed pursuant to the conspiracy.’® Other specific

guestions arising from this draft included:

“(a) whether the accused conspirator must have an intent to commit the crime or
whether it is sufficient that there is an intention that a crime be carried out and that

others may be the actual committers;

(b) whether the accused conspirator must commit the overt act or whether it is

sufficient if one of the other co-conspirators commits the overt act;

(c) what must be the nature of the overt act (e.g. the act is undertaken for the

purpose of furthering the agree! / manifest the agreement);

(d) whether a conspiracy exis of the conspiracy is factually

TITT

impossible to achieve;

UNIVERSITY of the
(e) whether a conspiracy sholWwwESTERN CAPECt of an agreement to commit

certain listed crimes; and

(f) the appropriate punishment for the crime”.”®

The negotiations led to the development of a draft, which described conspiracy
without mentioning its name, but even this was not sufficient to settle the issue.’** A

compromise was further reached with guidance from previous negotiations carried

92 M. Bassiouni, The Legislative History of the International Criminal Court, Vol. 2: An Article-by

Article Evolution of the Statute from 1994-1998 (2005), p. 229.

93 See M. Bassiouni, The Legislative History of the International Criminal Court, Vol. 2: An Article-by
Article Evolution of the Statute from 1994-1998 (2005), p. 229.

" The draft provided for criminal responsibility if one “agrees with another person or persons that
such a crime be committed and an overt act in the furtherance of the agreement is committed by any
of these persons that manifests their intent (and such a crime in fact occurs or is attempted)”, see
Decision Taken by the Preparatory Committee in Its Session Held from 11 to 21 February, U.N
Preparatory Committee on the Establishment of an International Criminal Court, 1997, U.N. Doc.
A/AC.249/1998/L.13, reprinted in M. C. Bassiouni, The Statute of the International Criminal Court: A
Documentary History (1998), p. 379.
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out in 1997 with respect to the Convention for the Suppression of Terrorist
Bombings.’® As a result, a mode of participation was adopted in Article 25 (3) (d)
ICC Statute referring to contribution to commission or attempted commission of a
crime within the court’s jurisdiction by a group of persons acting with a common
purpose, omitting any express mention of conspiracy in the ICC Statute. The Article
provides that a person may be considered criminally responsible for an international
crime if he:

In any other way contributes to the commission of such a crime by a group of
persons acting with a common purpose. Such contribution shall be intentional and
shall either:

(i) Be made with the aim of furthering the criminal activity or criminal purpose of the
group, where such activity or criminal purpose involves the commission of a crime
within the jurisdiction of the Court; or

(i) Be made in the knowledge of the intention of the group to commit the crime.
This mode of participation has been referred to in recent cases before the ICC as
‘common purpose criminal liability’.”® To what extent this provision substantially
covers the doctrine of conspiracy is called to question. A cursory look at the above
provision dictates that it cannot in the context of this study be analysed in isolation.
The words at the beginning of the provision are a clear indication that the provision is
intricately linked to the other provisions in Article 25 of the Rome Statute. To give a
sufficient and comprehensive evaluation of the relationship between this provision

and the concept of conspiracy, the rules of interpretation and construction require an

% per Saland, in The International Criminal Court: The Making of the Rome Statute (1999), p. 199;
see also K. Ambos, in O. Triffterer (ed.), Commentary on the Rome Statute of the International
Criminal Court, 2nd edn. (2008), Art. 25 marg. no. 24; International Convention of the Suppression of
Terrorist Bombings of 1997-UN Doc. A/RES/52/164 (1998), annex, Art. 2 (3).

"% See ICC-01/09-30-Red 15-12-2010 Pre-Trial Chamber Il Situation in the Republic of Kenya,
Prosecutor’s Application Pursuant to Article 58 as to William Samoei Ruto, Henry Kiprono Kosgey and
Joshua Arap Sang, para. 27; ICC-01/09-31 Red 15-12-2010 Pre Trial Chamber Il Situation in the
Republic of Kenya Prosecutor's Application Pursuant to Article 58 as to Francis Kirimi Muthaura,
Uhuru Muigai Kenyatta and Mohammed Hussein Ali, para. 31.
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analysis of the provision in its proper context, which is together with the other

provisions that constitute in particular Article 25 (3) of the Rome Statute.

C. Article 25 of the Rome Statute

The provision adopted at the Rome conference provides a basis for which to look
into the particulars of Article 25, setting out the limits to which this provision
significantly accommodates or excludes conduct that is punishable under the
concept of conspiracy.’”” The various modes of liability by which an individual will be
considered criminally responsible for international crimes are set out in paragraph 25
(3).”® Subparagraphs (a-d) systematically enumerate the modes of criminal
perpetration and participation, while subparagraphs (e-f) provide for the inchoate

crimes of incitement to commit genocide and attempt.

o7 Article 25 specifically states:

1. The Court shall have jurisdiction over natural persons pursuant to this Statute.
2. A person who commits a crime within the jurisdiction of the Court shall be individually
responsible and liable for punishment in accordance with this Statute.
3. In accordance with this Statute, a person shall be criminally responsible and liable for
punishment for a crime within the jurisdiction of the Court if that person:
a) Commits such a crime, whether as an individual, jointly with another or through another
person, regardless of whether that other person is criminally responsible;
b) Orders, solicits or induces the commission of such a crime which in fact occurs or is
attempted;
c) For the purpose of facilitating the commission of such a crime, aids, abets or otherwise
assists in its commission or its attempted commission, including providing the means for its
commission;
d)...;
e) In respect of the crime of genocide, directly and publicly incites others to commit genocide;
f) Attempts to commit such a crime by taking action that commences its execution by means
of a substantial step, but the crime does not occur because of circumstances independent of
the person’s intentions. However, a person who abandons the effort to commit the crime or
otherwise prevents the completion of the crime shall not be liable for punishment under this
Statute for the attempt to commit that crime if that person completely and voluntarily gave up
the criminal purpose.
No provision in this Statute relating to individual criminal responsibility shall affect the responsibility of
States under international law.
The 2010 amendments to the Rome Statute add the following to this paragraph: ‘In respect of the
crime of aggression, the provisions of this article shall apply only to persons in a position effectively to
exercise control over or to direct the political or military action of a State.’, See The Crime of
Aggression, RC/Res. 4, Annex |, para. 5.
%K. Ambos, in O. Triffterer (ed.), Commentary on the Rome Statute of the International Criminal
Court, 2nd edn. (2008), Art. 25 marg. no. 2, observes that the article differentiates at level of allocation
of responsibility the degree of participation, rejecting a purely Unitarian concept of perpetration; G.
Werle, 5 JCIJ (2007), p. 956, describes it as a ‘...differentiated system of participation, involving
value-oriented levels of responsibility...".
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Conspiracy has been considered in the international context as providing a basis to
attribute individual criminal responsibility for contributing to crimes carried out in
concert, particularly, in respect to the preparatory and coordination activities
surrounding the underlying crimes. It has been seen as a useful tool to punish those
who in any way make some meaningful contribution to the commission of a crime by
a collective. A brief enumeration of the elements of the specific modes of liability with
regards to this context is therefore necessary, taking into account the following
guestions: To what extent would a defendant who participates together with others in
planning and co-ordinating the commission of international crimes be liable under
Article 25? To what extent is the idea of co-operating for purposes of committing
international crimes sufficiently covered by the modes of liability set out in Article 25?
Is the element of agreement, which is the cornerstone of conspiracy a fundamental
element in the modes of perpetration? Would a defendant who simply agrees with
others in commission of international crimes, merely setting up a plan for them but
no further action follows thereafter still be liable under any mode of liability in the

Rome Statute?
. Commission

The first level of criminal responsibility in subparagraph 25 (3) (a) represents the
highest form of culpability.”® It refers to three forms of commission or what is

otherwise known as modes of perpetration.”*® Criminal responsibility here arises

99 K. Ambos, in O. Triffterer (ed.), Commentary on the Rome Statute of the International Criminal

Court, 2nd edn. (2008), Art. 25 marg. no. 2; G. Werle, Principles of International Criminal Law, 2nd
edn. (2009), marg. no. 449, describes the distinction of modes of participation as also indicators of
degree of individual guilt and refers to commission as warranting the highest level of individual
responsibility.

"0 prosecutor v Thomas Lubanga Dyilo, ICC (Pre-Trial Chamber), decision of 29 January 2007, para.
318, referring to ‘direct perpetration’, ‘co-perpetration’ and ‘indirect perpetration’; Prosecutor v
Katanga et al. (ICC-01/04-01/07), decision on the confirmation of the charges, 30 September 2008,
para. 488. Although not explicitly mentioned in the Rome Statute the general view is that commission
under Article 25 also includes commission by omission, for this see Prosecutor v. Krnojelac, ICTY
(AC), judgment of 17 September 2003, para. 73; E. van Sliedregt, The Criminal Responsibility of
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when the crime has been executed. The defining factor of all three forms of
commission is the perpetrator having control over commission of the crime.”** In the
first alternative, a person may commit the crime in person, which means the

perpetrator physically carries out the criminal act with the requisite mens rea.’*?

The second alternative of commission refers to joint commission, also known as co-
perpetration.”®* The elements of this form of participation have been discussed
before the ICC Pre Trial Chamber.”** It connotes several persons acting together
and contributing to commission of a crime. Such co-operation forms the basis of
mutually attributing the acts of the co-perpetrators to each other, making each of

them responsible for the whole crime.”*® The important criterion here is the existence

Individuals for Violations of International Humanitarian Law (2003), pp. 53-57; G. Werle, Principles of
International Criminal Law, 2nd edn. (2009), marg. no. 453.

" prosecutor v Thomas Lubanga Dyilo, ICC (Pre-Trial Chamber), decision of 29 January 2007, para.
332, the Chamber observes that only those who have control over commission of the crime and are
aware of such control should be considered principals because:

‘i) they physically carry out the objective elements of the offence (commission of the crime in person,
or direct perpetration),

ii) they control the will of those who carry out the objective elements of the offence (commission of the
crime through another person, or indirect perpetration), or

iii) they have, along with others, control over the offence by reason of the essential tasks assigned to
them (commission of the crime jointly with others or co-perpetration)’; Prosecutor v Katanga and
Ngudjolo Chui, ICC (Pre-Trial Chamber), decision of 30 September 2008, para. 488; Prosecutor v
Jean Pierre Bemba Pre-Trial Chamber II, “Decision Pursuant to Article 61 (7) (a) and (b) of the Rome
Statute on the charges of the prosecutor against Jean-Pierre Bemba Gombo”, ICC-01/ 05-01/08-424,
paras. 346-347, acknowledging that the concept of co-perpetration must go together with the notion of
“control over the crime”.

"2 K. Ambos, in O. Triffterer (ed.), Commentary on the Rome Statute of the International Criminal
Court, 2nd edn. (2008), Art 25 marg. no. 7; A. Eser, in A. Cassese, P. Gaeta and J. R. W. D Jones
(eds.), The Rome Statute of the International Criminal Court, Vol. 1 (2002), p. 789; G. Werle,
Principles of International Criminal Law, 2nd edn. (2009), marg. no. 453.

3 See E. van Sliedregt, The Criminal Responsibility of Individuals for Violations of International
Humanitarian Law (2003), pp. 72-76, he views this mode of participation as having evolved from the
ad hoc tribunals theory of common purpose or JCE.

"4 prosecutor v Thomas Lubanga Dyilo, ICC (Pre-Trial Chamber), decision of 29 January 2007, para.
342 et seq., decision on confirmation of charges.

5 prosecutor v Thomas Lubanga Dyilo, ICC (Pre-Trial Chamber), decision of 29 January 2007, para.
326, the Pre-Trial Chamber has noted, ‘the concept of co-perpetration is originally rooted in the idea
that when the sum of co-ordinated contributions of a plurality of persons results in realisation of all
objective elements of a crimes, any person making a contribution can be held vicariously responsible
for the contributions of all the others and as a result, can be considered as a principal to the whole
crime’; K. Ambos, in O. Triffterer (ed.) Commentary on the Rome Statute of the International Criminal
Court, 2nd edn. (2008), marg. no. 8; A. Eser, in A. Cassese, P. Gaeta and J. R. W. D Jones (eds.),
The Rome Statute of the International Criminal Court, Vol. 1 (2002), p. 790; E. van Sliedregt, The
Criminal Responsibility of Individuals for Violations of International Humanitarian Law (2003), p. 72; G.
Werle, Principles of International Criminal Law, 2nd edn. (2009), marg. no. 471.
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of a plurality of persons bound together by a common plan or agreement, and the
task carried out by each co-perpetrator must be essential in fulfillment of the crime.
Each co-perpetrator must also personally fulfill the subjective elements of the
crime.”*® The ICC has identified agreement or common plan between two or more
persons as being one of the fundamental objective elements for the concept of co-
perpetration.”*” This common plan must have an element of criminality, although, it
need not specifically be directed at the commission of a crime and it need not be
explicit, it may be inferred from the concerted action of the co-perpetrators.”*® Under
the notion of conspiracy, the mere existence of such an agreement would sufficiently
form a basis of punishing an accused found to be associated with it. It is clear from
this observation that the constitutive elements of conspiracy form the preliminary
basis or foundation for joint perpetration. However, this mode of perpetration requires
more for an accused to be labelled as a co-perpetrator pursuant to the common plan
(agreement). Such a participant must also have essential tasks assigned to him
making it possible for him to frustrate commission of the crime.”*® Defendants, who
have been held criminally responsible for conspiracy inferred from their participation
in the planning and preparatory activities of the underlying crimes, may be punished

as co-perpetrators if their contribution is considered to have been essential to

% K. Ambos, in O. Triffterer (ed.) Commentary on the Rome Statute of the International Criminal

Court, 2nd edn. (2008), marg. no. 8; G. Werle, Principles of International Criminal Law, 2nd edn.
%009), marg. no. 472.
Prosecutor v Thomas Lubanga Dyilo, ICC (Pre-Trial Chamber), decision of 29 January 2007,

aras. 343, 344, 345.

% prosecutor v Thomas Lubanga Dyilo, ICC (Pre-Trial Chamber), decision of 29 January 2007,

aras. 344, 345.

19 prosecutor v Thomas Lubanga Dyilo, ICC (Pre-Trial Chamber), decision of 29 January 2007, para.
347; Prosecutor v Bemba, (ICC-01/05-01/08), decision pursuant to Article 61 (7) (a) and (b) of the
Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009,
para. 350.
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commission of the underlying crimes.”?® Co-perpetratorship like the anglo American
form of conspiracy creates a basis for crimes perpetrated by persons cooperating for
purposes of their commission to be attributed to each of one of them. This mode of
perpetration would capture the leading figures in a conspiracy, but only in the case

that crimes are actually committed.

The third alternative mode of perpetration is committing an international crime
through another person, also referred to as ‘indirect perpetration’, ‘perpetration by
means’ or ‘intermediary perpetration’.”** The rationale under this form of perpetration
is that the dominant indirect perpetrator uses as a tool the perpetrator who physically
carries out the crime.”?* Criminal responsibility for the indirect perpetrator arises
regardless of culpability of the direct perpetrator.”*®> This means of perpetration is
especially relevant in the typical situations involved in commission of international
crimes through having control over an organised hierarchical structure.”®* This
connotes that the indirect perpetrator through means of an organisation, dominates
the acts of subordinates who carry out crimes conceived and directed by the indirect
perpetrator. Discussing its elements, the Pre Trial Chamber established the objective
elements for control of another person by means of control over an hierarchical

organisation to include: i) control over the organisation, ii) organised and hierarchical

20 A. Eser, in A. Cassese, P. Gaeta and J. R. W. D Jones (eds.), The Rome Statute of the
International Criminal Court, Vol. 1 (2002), p. 792-3; G. Werle, Principles of International Criminal
Law, 2nd edn. (2009), marg. no. 467.

2L K. Ambos, in O. Triffterer (ed.), Commentary on the Rome Statute of the International Criminal
Court, 2nd edn. (2008), marg. no. 10; A. Eser, in A. Cassese, P. Gaeta and J. R. W. D Jones (eds.),
The Rome Statute of the International Criminal Court, Vol. 1 (2002), p. 793.

22 A, Eser, in A. Cassese, P. Gaeta and J. R. W. D Jones (eds.), The Rome Statute of the
International Criminal Court, Vol. 1 (2002), p. 793; E. van Sliedregt, The Criminal Responsibility of
Individuals for Violations of International Humanitarian Law (2003), p. 68; G. Werle, Principles of
International Criminal Law, 2nd edn. (2009), marg. no. 473.

23 K. Ambos, in O. Triffterer (ed.), Commentary on the Rome Statute of the International Criminal
Court, 2nd edn. (2008), marg. nos. 12, 13; G. Werle, Principles of International Criminal Law, 2nd edn.
s2009), marg. no. 475; for some critical views see T. Weigend, 9 JCIJ (2011), pp. 91 et seq.

K. Ambos, in O. Triffterer (ed.) Commentary on the Rome Statute of the International Criminal
Court, 2nd edn. (2008), marg. no. 11; E. van Sliedregt, The Criminal Responsibility of Individuals for
Violations of International Humanitarian Law (2003), pp. 70, 71; G. Werle, Principles of International
Criminal Law, 2nd edn. (2009), marg. no. 476 et seq.
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apparatus of power, iii) execution of the crimes secured by almost automatic
compliance with the orders.”® On the mental element, the Chamber observed that
the accused ought to fulfil all subjective elements of the subject crime.”?® Although
this mode of perpetration caters for certain circumstances involving group criminality
or cooperation for purposes of committing international crimes, the notion of
agreement does not form the basis of the relationship between the direct and indirect
perpetrator. At Nuremberg, one problem encountered by the allies was how to
attribute to the leaders crimes carried out by their subordinates. It was obvious the
leaders were the most criminally responsible, although, most of them had not
personally or directly executed any of the underlying crimes. The common law theory
of conspiracy was then considered to offer an appropriate solution. Recognising the
leaders as being part of a criminal agreement with their subordinates, formed a basis
to connect the leaders with crimes committed by their subordinates, and as a result,
attribute criminal responsibility for the underlying crimes to the respective leaders.
The notion of agreement in most cases connotes persons with equal bargaining
power, or persons of more or less equal standing coming together and having a
meeting of minds. In reality, the relationship between the leaders and their
subordinates can hardly be described as one of an agreement between supposed
equals. The subordinates are usually there to serve the wishes of their masters, in
actual sense, mere tools at the disposal of the leaders to execute their criminal ends.
The mode of indirect perpetration in the circumstances gives a more accurate
description of the connection between the leaders, their subordinates and the

underlying crimes. In addition, the Chamber has recognised the possibility of joint

% prosecutor v Katanga and Ngudjolo Chui, ICC (Pre Trial Chamber), decision of 30 September

2008, para. 494 et seq.
® Prosecutor v Katanga and Ngudjolo Chui, ICC (Pre Trial Chamber), decision of 30 September
2008, para. 527 et seq.
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commission by several indirect perpetrators referred to as indirect co-perpetration.”?’
The concept of indirect co-perpetration integrates the elements of joint perpetration
and indirect perpetration, and it refers to several persons in control of different
hierarchical organisations agreeing to commit crimes. As a result, the crimes
committed pursuant to the agreement by the direct perpetrators they use as tools,
are subject to reciprocal attribution.”?®

II. Accomplice Liability

Apart from perpetration, criminal responsibility for other forms of participation in
commission of international crimes is addressed in the subsequent subparagraphs of
Article 25 (3). Complicity or accomplice liability is specifically provided for in sub
paragraphs (b) and (c).

1. Instigation

A person may incur criminal responsibility by ordering, soliciting or inducing another
to commit an international crime.”?® These forms of participation are generally

referred to as instigation.”®° Liability here only accrues when the crime is carried out

2" prosecutor v Katanga and Ngudjolo Chui, ICC (Pre Trial Chamber), decision of 30 September

2008, para. 520 et seq.

28 prosecutor v Katanga and Ngudjolo Chui, ICC (Pre Trial Chamber), decision of 30 September
2008, para. 520 et seq; The Pre Trial Chamber cited its elements to include: ‘(i) the suspect must be
part of a common plan or an agreement with one or more persons, (ii) the suspect and other co-
perpetrator(s) must carry out essential contributions in a coordinated manner which result in the
fulfilment of the material elements of the crime, (iii) the suspect must have control over the
organisation, (iv) the organisation must consist of an organised and hierarchical apparatus of power,
(v) the execution of the crimes must be secured by almost automatic compliance with the orders
issued by the suspect, (vi) the suspect must satisfy the subjective elements of the crime, (vii) the
suspect and the other co-perpetrator(s) must be mutually aware and accept that implementing the
common plan will result in the fulfilment of the material elements of the crimes; and (viii) the suspect
must be aware of the factual circumstances enabling him to exercise joint control over the
commission of the crime through another person(s)’; see also Pre Trial Chamber Il, “ Decision
Pursuant to Article 61 (7) (a) and (b) of the Rome Statute on the Charges of the Prosecutor against
Jean-Pierre Bemba Gombo”, ICC-01/ 05-01/08-424, paras. 350-351; Pre Trial Chamber |, “Decision
on the Prosecution’s Application for a warrant of Arrest against Omar Hassan Ahmad Al Bashir”, ICC-
02/05-01/09-3, paras. 209-213.

29 Article 25 (3) (b).

0 A. Eser, in A. Cassese, P. Gaeta and J. R. W. D Jones (eds.), The Rome Statute of the
International Criminal Court, Vol. 1 (2002), p. 795; E. van Sliedregt, The Criminal Responsibility of
Individuals for Violations of International Humanitarian Law (2003), p. 77.
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or attempted. This mode of liability targets those who may be classified as
‘accessories before the fact’.”*! Criminal responsibility for ordering presupposes a
superior—subordinate relationship between the one giving the order and the one
receiving it. Soliciting and inducement have an element of the accused prompting or
encouraging the direct perpetrator to commit the crime, and these two latter forms do
not necessarily need the existence of a superior-subordinate relationship.’®?
Subjectively, in the case of ordering, the accused while giving the order must intend
that a crime be executed pursuant to the order or be aware of the substantial
likelihood that the crime will be committed.”®® In respect to soliciting and inducing,
the accused should wish to “provoke or induce” the commission of the crime or be
aware of the substantial likelihood that his conduct would lead to the commission of
the crime.”* Under instigation, the accused does not need to have a specific intent
with respect to the underlying crime, it is sufficient for him to have known the

perpetrator’s specific intent without having to share it.”*

The act of instigation obviously has some influence on the actions of the direct
perpetrator and to some extent portrays an understanding between the parties
towards attaining a criminal end. To the extent that a defendant’s participation in a
conspiracy may be inferred from their role in encouraging or prompting commission
of its target offence, this mode of participation would capture such conduct. However,

unlike conspiracy agreement does not form the basis of the relationship between the

8L A. Eser, in A. Cassese, P. Gaeta and J. R. W. D Jones (eds.), The Rome Statute of the

International Criminal Court, Vol. 1 (2002), p. 795; R. Gallmetzer and M. Klamberg, ‘Individual
Responsibility under International Law : The UN Ad Hoc Tribunals and the International Criminal
Court’ (March 21, 2007), p. 73.

82 E. van Sliedregt, The Criminal Responsibility of Individuals for Violations of International
Humanitarian Law (2003), p. 78; see also K. Ambos, in O. Triffterer (ed.) Commentary on the Rome
Statute of the International Criminal Court, 2nd edn. (2008), marg. nos. 14, 15.

33 Nahimana et al., ICTR (AC), para. 481; Prosecutor v Martic ICTY (AC), judgment of 8 October
2008, para. 221 et seq.

3 Nahimana et al., ICTR (AC), para. 480; Prosecutor v Kordic and Cerkez, ICTY (AC), judgment of
17 December 2004, para. 32.

% G. Werle, Principles of International Criminal Law, 2nd edn. (2009), marg. nos. 485, 488.
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instigator and direct perpetrator. The understanding between the parties falls short of
the mutual understanding and the somewhat ‘intimate’ connection required of parties
who form part of a conspiracy. Whereas the instigator does not have to have a
specific intent with respect to the commission of the underlying crime, nor share such
intent with the perpetrator, so far, the cases that have been adjudicated at the
international level make it imperative that conspirators have knowledge of the facts

constituting the underlying crime and share the intent for its commission.
2. Assistance

The other form of accessorial liability is assisting in the commission or attempted
commission of an international crime.”® Although like instigation it is a form of
complicity, it actually implies a lower degree of responsibility than instigation.”®’ To
be punishable, such assistance must have a substantial effect on commission of the
crime.”® This assistance may be given before, after or during commission of the
crime.”® The accused in this case must have knowledge that his contribution is
supporting the perpetrator in commission of the crime and he must also wish that his

assistance facilitates commission of the crime.”*® The accused does not have to

% This liability is also recognised in the judgements of the ad hoc tribunals see Prosecutor v.

Vasiljevic, ICTY (AC), judgment of 25 February 2004, para. 102; Prosecutor v Furundzija, ICTY (TC),
judgment of 10 December 1998, paras. 192 et. seq, which analyses the state of customary law on
assistance in carrying out an international crime.

87 K. Ambos, in O. Triffterer (ed.), Commentary on the Rome Statute of the International Criminal
Court, 2nd edn. (2008), marg. no. 16; A. Eser, in A. Cassese, P. Gaeta and J. R. W. D Jones (eds.),
The Rome Statute of the International Criminal Court, Vol. 1 (2002), p. 798; E. van Sliedregt, The
Criminal Responsibility of Individuals for Violations of International Humanitarian Law (2003), p. 87.

38 prosecutor v Blaskic, ICTY (AC), judgment of 29 July 2004, para. 46; Nahimana et al., ICTR (AC),
para. 482; K. Ambos, in O. Triffterer (ed.), Commentary on the Rome Statute of the International
Criminal Court, 2nd edn. (2008), marg. no. 21.

39 G. Werle, Principles of International Criminal Law, 2nd edn. (2009), marg. no. 491.

™0 A. Eser, in A. Cassese, P. Gaeta and J. R. W. D Jones (eds.), The Rome Statute of the
International Criminal Court, Vol. 1 (2002), p. 801; E. van Sliedregt, The Criminal Responsibility of
Individuals for Violations of International Humanitarian Law (2003), p. 88; G. Werle, Principles of
International Criminal Law, 2nd edn. (2009), marg. no. 492.
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share the primary perpetrator’s specific intent, it suffices that he has knowledge of
it. "4

Assistance in a crime implies some level of cooperation to achieve such criminal
end. Defendants whose participation in a conspiracy could be implied from the
assisting role they give in achieving the collective criminal activity, for example by
giving advise or seemingly lending moral support to the physical perpetrator, would
be considered criminally responsible under this mode of liability. However, again like
instigation, assitance does not imply consensus because it lacks the level of mutual
understanding and ‘intimate’ connections that constitute conspiracy relationships.
Agreement does not form the basis of this relationship. A perpetrator might receive
assistance in commission of a crime and not be aware of it or if aware of it rejects it,
for conspiracy to be construed the perpetrator must have been aware of such
assistance and worked in concert with the person offering the assistance.’** The
requirement that an accomplice does not have to share in the direct perpetrator’s
specific intent to commit the underlying crime would also negate an inference of
conspiracy, in as far as such intent has been considered an essential element in
cases that have so far been adjudicated concerning conspiracy at the international

level.

"1 prosecutor v Aleksovski, ICTY (AC), judgment of 24 March 2000, para. 162; Prosecutor v

Seromba ICTR (AC), judgment of 12 March 2008, paras. 56, 65, 173; also see G. Werle, Principles of
International Criminal Law, 2nd edn. (2009), marg. no. 492.

"2 See A. Eser, in A. Cassese, P. Gaeta and J. R. W. D. Jones (eds.), The Rome Statute of the
International Criminal Court, Vol. 1 (2002), p. 791, stating that ‘aiding and abetting does not
presuppose a common concerted plan, as it is possible that the principal is not aware of the
accomplice’s support’; B. Swart, in A. Cassese (ed.), The Oxford Companion to International Criminal
Justice (2009), p. 86.
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lll. Complicity in group crimes

Article 25 (3) (d) sets out a special form of participation and as indicated above it was
specifically adopted as a ‘surrogate’ to the crime of conspiracy.’*® Participation under
this sub-paragraph connotes complicity in group crimes. An accused’s criminal
responsibility is as a result of contributing to the commission or attempted
commission of international crimes by a group acting with a common purpose. The
actus reus for participation under this mode of liability is not specifically stated, but by
providing for contribution in ‘any other way’ it leaves room for the accommodation of
a wide range of activities not captured in the other forms of participation, setting out

4 1t is considered that

the lowest possible objective standard requirements.
contribution here refers to other indirect forms of support that may be given for the
commission of international crimes.”*> Such support may involve financing the group,
giving technical support such as advice on the logistics of an area, providing a base
from which the group plans its activities, or sale of weapons and other necessary
material support. It is interesting to see how far or wide the ICC in the future will be
willing to stretch the list of activities considered as contribution in this mode of
liability, whether this could also include conduct such as merely connecting the group
with a person willing to supply it with weapons, or willing to carry out the killings. The

only limit provided in its objective element is the requirement that such assistance

must be to a group involved in carrying out an international crime. The group referred

3 A. Eser, in A. Cassese, P. Gaeta and J. R. W. D. Jones (eds.), The Rome Statute of the

International Criminal Court, Individual Criminal Responsibility Mental Elements, Vol. 1 (2002), p. 802;
K. Kittichaisaree, International Criminal Law (2001), p. 235; G. Werle, Principles of International
Criminal Law, 2nd edn. (2009), marg. no. 623.

"4 See K. Ambos, in O. Triffterer (ed.), Commentary on the Rome Statute of the International Criminal
Court, 2nd edn. (2008), marg. no. 25; A. Eser, in A. Cassese, P. Gaeta and J. R. W. D. Jones (eds.),
The Rome Statute of the International Criminal Court, Vol. 1 (2002), p. 802 ; E. van Sliedregt, The
Criminal Responsibility of Individuals for Violations of International Humanitarian Law (2003), p. 107;
G. Werle, Principles of International Criminal Law, 2nd edn. (2009), marg. no. 493.

5 G. Werle, Principles of International Criminal Law, 2nd edn. (2009), marg. no. 494.
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to here should consist of a minimum of three people.”*® In comparison to other
modes of liability in the preceding sub-paragraphs of the differentiation model of
participation in Article 25 (3), participation at this level implies the lowest level of
culpability. "’

The main focus of this mode of participation is with respect to its mental element
where more specific restrictions are provided. The mental element has two prongs,
the first relates to the contribution itself and the second relates to the underlying
crime.”® In respect to the first mental standard, any such contribution by the
accused given to the group must be with intention, for example intentionally selling
machetes and clubs to a militia group engaged in exterminating members of another
ethnic group. The second mental standard refers to the underlying crime and codifies
two possible qualifications. In the first place, the accused’s intentional act of
contribution may be carried out with the aim of promoting the group’s common
criminal objective. This means that the accused has a specific intention to support
the group’s criminal activities, which in the case of our example means the accused
possesses the specific intention to promote the group’s practical acts of

exterminating the targeted ethnic group.”*® The second alternative requires the

accused to only have knowledge of the group’s intention, which means the accused

"5 A. Eser, in A. Cassese, P. Gaeta and J. R. W. D. Jones (eds.), The Rome Statute of the

International Criminal Court, Vol. 1 (2002), p. 802; G. Werle, Principles of International Criminal Law,
2nd edn. (2009), marg. no. 494; see also Fletcher-Ohlin, 3 JICJ (2005), p. 546, who reiterate that this
provision contemplates groups such as military units, militias and gangs engaged in a common
criminal purpose.

"7 prosecutor v. Lubanga Dyilo, ICC (Pre-Trial Chamber), decision of 29 January 2007, para. 337,
the chamber considers it a residual form of accessory liability; G. Werle, Principles of International
Criminal Law, 2nd edn. (2009), marg. no. 493, describes it as ‘the least grave, mode of participation’.
"8 E. van Sliedregt, The Criminal Responsibility of Individuals for Violations of International
Humanitarian Law (2003), p. 107.

9 K. Ambos, in O. Triffterer (ed.), Commentary on the Rome Statute of the International Criminal
Court, 2nd edn. (2008), Art. 25 marg. no. 29 ; A. Eser, in A. Cassese, P. Gaeta and J. R. W. D. Jones
(eds.), The Rome Statute of the International Criminal Court, Vol. 1 (2002), p. 803; E. van Sliedregt,
The Criminal Responsibility of Individuals for Violations of International Humanitarian Law (2003), p.
107.
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in this instance does not have the specific intent that may be required of a crime or
share the same intent as the actual perpetrator, offering a lower mental standard
than in the first alternative.”® The common view is that knowledge here requires the
accused to be personally aware of the specific crime that the group intends to
commit, and therefore, mere knowledge of the general common purpose of the

group would not suffice.”*

An overview of the qualifications given with respect to the subjective elements of this
mode of liability reveals that the second mental qualification seems to provide an
even lower mental standard, than that which the international tribunals have often
required to establish an accused’s criminally responsibility under the charge of
conspiracy. Only those who specifically intended that the underlying crime be
committed, for example having genocide intent as illustrated by the ad hoc tribunals’
jurisprudence, have been adjudged guilty of conspiracy.”? These defendants would
in the circumstances fall under the first mental culpability standard. Some scholars
that have critically looked at the elements of this mode of liability consider that the
drafters of the Rome Statute included this provision into the Statute without given
much regard to whether it was doctrinally comprehensible under criminal law

theory. ™3

Recent cases filed by the ICC prosecutor with respect to the situation in Kenya, refer

to this mode of participation as ‘common purpose criminal liability’. This term is

0 K. Ambos, in O. Triffterer (ed.), Commentary on the Rome Statute of the International Criminal

Court, 2nd edn. (2008), Art. 25 marg. no. 30; E. van Sliedregt, The Criminal Responsibility of
Individuals for Violations of International Humanitarian Law (2003), p. 108; G. Werle, Principles of
International Criminal Law, 2nd edn. (2009), marg. no. 495.
"1 K. Ambos, in O. Triffterer (ed.), Commentary on the Rome Statute of the International Criminal
Court, 2nd edn. (2008), Art. 25 marg. no. 30; G. A. Knoops, 30 Fordham International Law Journal
%006), p. 617.

See Ch 3 above.
53 K. Ambos, in O. Triffterer (ed.), Commentary on the Rome Statute of the International Criminal
Court, 2nd edn. (2008), Art. 25 marg. no. 28; A. Eser, in A. Cassese, P. Gaeta and J. R. W. D. Jones
(eds.), The Rome Statute of the International Criminal Court, Vol. 1 (2002), p. 803; J. D. Ohlin, 12
New Crim. L. Rev. (2009), pp. 406 et seq.
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similar to the language the ad hoc tribunals have used to describe the concept of
JCE. Some scholars opine that Article 25 (3) (d) embraces ICTY’s JCE mode of
perpetration, which as shown previously in this study also creates individual criminal
responsibility for contributions to group criminality, and has also been referred to as a
form of conspiracy liability.”>* On first impression this analogy may be drawn from
use of the phrase ‘group of persons acting with a common purpose’, and also
because the focus of this mode of participation places greater emphasis on its
mental elements. The ad hoc tribunals have used the same terms and a similar
analytical approach to describe the constitutive elements of JCE, placing more
emphasis on JCE's subjective elements.”® The common assumption is that should
the Court read the JCE concept in this mode of participation it can only infer
elements of JCE | and JCE Il in its understanding of this provision.”® Although the
ICC had previously acknowledged the close resemblance between this mode of

757

participation and the JCE concept, " the latest analysis by the Pre Trial Chamber on

= c. Damgaard, Individual Criminal Responsibility for Core International Crimes (2008), pp. 167 et

seq.; Fletcher-Ohlin, 3 JICJ (2005), pp. 546 ,547 describing Article 25 (3) (d) as the statutory
surrogate of JCE; E. van Sliedregt, The Criminal Responsibility of Individuals for Violations of
International Humanitarian Law (2003), pp. 94-109; R. Wala, 41 Georgetown Journal of International
Law (2010), p. 703; T. Weigend, 9 JCIJ (2011), pp. 108-109; but compare with the later opinion of J.
D. Ohlin, 12 New Crim. L. Rev. (2009), pp. 407, 408, expressing that the exact relationship between
this mode of liability and JCE is not clear, although he acknowledges that Article 25 (3) (d) covers
similar ground as both JCE and common law conspiracy; also see B. Swart, in A. Cassese (ed.), The
Oxford Companion to International Criminal Justice (2009), p. 85, stating that both JCE and Art. 25 (3)
(d) ‘contain elements that are reminiscent of the notion of conspiracy’; W. A. Schabas, An Introduction
to the International Criminal Court, 3rd. edn (2007), p. 215, indicating the ICC may draw a lot from the
ad hoc tribunals case law in its application of this provision.

%5 prosecutor v. Lubanga Dyilo, ICC (Pre-Trial Chamber), decision of 29 January 2007, para. 329; E.
van Sliedregt, The Criminal Responsibility of Individuals for Violations of International Humanitarian
Law (2003), p. 107, asserting that this mode of participation is similar to JCE because its focus is on
the mens rea.

¢ C. Damgaard, Individual Criminal responsibility for Core International Crime: Selected Pertinent
Issues (2008), pp. 255, 405, 406, stating that it avoids connotations of collective responsibility;
Fletcher and Ohlin Darfur Commission of inquiry, 3 JCIJ (2005), p. 550; G. A. Knoops, 30 Fordham
International Law Journal (2006), p. 617; E. van Sliedregt, The Criminal Responsibility Of Individuals
For Violations Of International Humanitarian Law (2003), pp. 36, 108, 109 who suggests that sub-
paragraph (d) reflects albeit weakly JCE and that it only leaves out ‘collateral liability’ recognised
under JCE III.

" See Prosecutor v. Lubanga Dyilo, ICC (Pre Trial Chamber), decision of 29 January 2007, para.
335.
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the elements of Article 25 (3) (d) makes no reference to the JCE concept.”® This is a
strong indication that the Court is not likely to infer JCE in its interpretation of this
Article. Looking at sub-paragraph 25 (3) (d) in light of the logic that flows from the
differentiated model of participation under Article 25 (3), and given that it provides for
the lowest level of culpability, it is incompatible to read in it JCE a form of liability that
creates a basis for co-perpetration, which to the contrary provides for the highest

form of culpability.”®

‘Common purpose criminal liability’ makes it possible to punish persons who
cooperate for purposes of committing international crimes. Like conspiracy, it creates
individual criminal responsibility for contributions to group criminality, but no
reference so far implies that agreement is one of its fundamental elements. It is
suggested that by use of the word ‘contributes’ an accused’s action is required to
form part of the causal nexus of commission or attempted commission of the
crime.”®® As a result a defendant who only agrees to support in some aspect a group
already engaged in committing international crimes, but the criminal endeavour of
such group is brought to an end before it receives the aforementioned support might
not meet the criteria of contribution under 25 (3) (d), whereas such conduct would be
considered to create criminal responsibility under the concept of conspiracy. This

seems to also imply that an alleged accused may only be considered criminally

8 See Pre Trial Chamber II, ‘Decision on the Prosecutor's Application for Summons to Appear
for William Samoei Ruto, Henry Kosgey and Joshua Arap Sang’, 8 March 2011, ICC-01/09-01/11,
para. 51. The Court at this stage does not shed much light on the particulars of the elements apart
from reiterate what the Statute provides; Pre-Trial Chamber |, ‘Decision on the Prosecutor's
Application for a Warrant of Arrest Against Callixte Mbarushimana’, 28 September 2010,
ICC-01/04-01/10, para. 39.

9 See G. Werle, Principles of International Criminal Law, 2nd edn. (2009), marg. no. 493, who
considers that this mode of participation has no model under customary international law and further
argues that while JCE is a mode of perpetration, Article 25 (3) (d) in contrast provides for the lowest
level of mode of participation; also see A. Cassese, International Criminal Law, 2nd edn (2008), p.
213, this latest view of Cassese differs from a previous opinion expressed in A. Cassese, 5 JICJ
(2007), pp. 132 et seq; B. Swart, in A. Cassese (ed.), The Oxford Companion to International Criminal
Justice (2009), p. 86.

G A Knoops, 30 Fordham International Law Journal (2006), p. 616.
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responsible under this mode of liability if their support amounts to some form of
physical support to the group as opposed to mere psychological support. This latter
form of support may be inferred from instances like publicly expressing agreement
with the aims of such group or through some other solidarity actions that increase or
encourage the group’s readiness to carry out crimes. Under the concept of
conspiracy, this latter form of conduct could be used to infer criminal responsibility. "
Under the current provisions of Rome Statute, such conduct would perhaps be
punishable as instigation, but only if the crimes are committed or attempted.
Therefore, while this mode of participation would be available to punish crimes
involving relationships of a conspiracy nature and some conduct that has been

%2 it is more restrictive than traditional

considered punishable under conspiracy,
conspiracy provisions.”®® The delegates while adopting this mode of participation
specifically in place of conspiracy liability don't seem to have given enough
consideration on its implication in relation to conduct that has previously been
punished under conspiracy. Conduct involving conspiracy has often implied the
highest level of culpability involving persons who usually hold leadership positions.
Such defendants cannot in the relevant context be described as the least culpable. In

this sense, Article 25 (3) (d) would only essentially capture those that may be

considered to be the the lower level participants in a conspiracy. Admittedly though,

®1 see for example Bizimungu et al., ICTR (TC), para. 1965, the Trial Chamber considered that, the

attendance of a meeting by two of the defendants, where a new prefect viewed to be more dedicated
to and in support of the genocidal plan to kill Tutsis in the Butare region was installed in replacement
of the former who opposed such activities, was further evidence of their involvement in a conspiracy
to commit genocide. However, this evidence was not eventually considered in their conviction for
other technical reasons. See discussion above Ch 3 section G. II. 1, ICTR jurisprudence.

%2 See H-H Jescheck, 2 JCIJ (2004) p. 51, who suggests that this provision creates criminal
responsibility that lies somewhere between the concepts of conspiracy, JCE and preparation; also
see K. Kittichaisaree, International Criminal Law (2001), p. 235, suggesting that planning the
commission of an international crime is covered under this mode of participation.

%3 See K. Ambos, in O. Triffterer (ed.), Commentary on the Rome Statute of the International Criminal
Court, 2nd edn. (2008), Art. 25 marg. no. 24.
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given the low threshold that assisting under Article 25 (3) (c) presents, Art. 25 (3) (d)

may hardly be utilised to establish responsibility in cases before the ICC."**
V. Attempt

Article 25 (3) (f) of the Rome Statute contemplates liability for attempt to commit a
crime under international law.”® Attempt begins from the moment the perpetrator
carries an act that commences the execution of an international crime by a
substantial step, but the crime fails to occur because of some action independent of
the perpetrator’s intention.’®® Criminal attempt is reached only once the perpetrator
has begun to execute the crime with a material element that forms part of the crime
definition already being in place.”® This means the defendant has already carried
out an act that constitutes a significant step towards commission of the crime. The
main question here is whether the threshold liability for attempt is low enough to
make the mere act of agreeing without more to commit an international crime
punishable. It is opined that by use of the words ‘by means of a substantial step’,
attempt gives more stringent requirements and the conduct punishable under this
heading excludes criminal liability for mere preparatory acts not criminalised by the
Rome Statute.”®® Although attempt may avail a threshold low enough to
accommodate prosecution of certain conduct prior to the actual commission of a

crime, it would not be sufficient in the face of plans made by several persons in

%4 A. Eser, in A. Cassese, P. Gaeta and J. R. W. D. Jones (eds.), The Rome Statute of the
International Criminal Court, Vol. 1 (2002), p. 803.

5 See G. Werle, Principles of International Criminal Law, 2nd edn. (2009), marg. no. 628, stating that
the law of attempt forms part of international criminal law by virtue of being a general principle of law.
% A. Eser, in A. Cassese, P. Gaeta and J. R. W. D. Jones (eds.), The Rome Statute of the
International Criminal Court, Vol. 1 (2002), p. 809; K. Kittichaisaree, International Criminal Law
$2001), p. 250.

" K. Ambos, in O. Triffterer (ed.), Commentary on the Rome Statute of the International Criminal
Court, 2nd edn. (2008), Art. 25 marg. no. 37; A. Eser, in A. Cassese, P. Gaeta and J. R. W. D. Jones
(eds.), The Rome Statute of the International Criminal Court, Vol. 1 (2002), pp. 812-13; G. Werle,
Principles of International Criminal Law, 2nd edn. (2009), marg. no. 629.

8 G. Werle, Principles of International Criminal Law, 2nd edn. (2009), marg. no. 629.
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contemplation of international crimes with no sufficient step taken to execute them.

Such a situation could sufficiently be punished under the crime of conspiracy.
V. Evaluation

The offence of conspiracy is distinct from its target offence, it precedes commission
of the target offence and is complete at the moment of agreement before such
offence is attempted or completed. Article 25 by imputing criminal responsibility for
conduct involving commission or attempted commission effectively negates criminal
responsibility for the inchoate form of conspiracy, which creates criminal
responsibility for acts preceding even the preparation or attempt to commit a
crime.”® Despite the attribute of being an inchoate crime, thereby providing an
opportunity to punish incomplete crimes, conduct that has actually been punished
before the international tribunals (apart from the ICC) under the conspiracy concept
refers to defendants’ participation in the collective planning, preparation, coordination
and organisation of crimes that have actually been committed. All the cases under
which conspiracy has been prosecuted involve complete crimes, with conspiracy
often being construed from the defendants’ action of simultaneously pursuing the
same object. A defendant’s association with the agreement is mainly inferred from
his course of conduct in the concerted and co-ordinated action involving commission
of the underlying international crime. In this context, the underlying theory of
punishing conspiracy has been to ensure all those who co-operate for purposes of
committing international crimes, regardless of whether their role had a direct causal
contribution in the execution phase of the respective crimes, are held criminally

responsible. In this latter case, conspiracy has performed more the function of a form

%9 G. Werle, Principles of International Criminal Law, 2nd edn. (2009), marg. no. 621; see also A.

Eser, in A. Cassese; P. Gaeta and J. R. W. D. Jones (eds.), The Rome Statute of the International
Criminal Court, Vol. 1 (2002), p. 802.
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of criminal participation or mode of complicity creating a basis for holding co-

conspirators reciprocally liable for their respective crimes.

The analysis on Article 25 (3) shows that the concepts of joint perpetration, indirect
perpetration, instigation, assitance and contributing to a group crime variously create
criminal responsibility for conduct that has been considered punishable under the
doctrine of conspiracy. Co-perpetration under Article 25 (3) (a) sufficiently lays a
basis to punish the combination of two or more persons to commit a crime, when
their role in the criminal endeavour forms an essential contribution to the crime with
the requisite subjective elements being present. The Pre Trial Chamber has
acknowledged that essential tasks here could constitute tasks carried out either
before or during the executing stages of a crime and this would include ‘designing
the attack’ and ‘co-ordinating and monitoring activities’ that form part of commission
of the crime.””® The theory of indirect perpetration offers a sufficient, and may be
considered a better alternative legal theory than conspiracy, to ensure the leaders
who mastermind crimes in criminal enterprises are held accountable. The concept of
conspiracy does not capture the reality of relations between the leaders and their
subordinates, especially in the context of warfare, for such circumstances the theory
of indirect perpetration gives a more accurate picture of the reality and true

relationship of persons involved in such criminal endeavours.

Apart from the perpetrators, accused persons whose participation in a conspiracy
may be inferred from acts that prompt, encourage or lend moral support and give
practical assistance to commission of crimes carried out by a collective, are under

Article 25 3 (b) and (c) punished as instigators or assistants of the underlying

" prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Decision on the confirmation of

charges, 30 September 2008, ICC-01/04-01/07, para. 526; A. Eser, in A. Cassese, P. Gaeta and J. R.
W. D. Jones (eds.), The Rome Statute of the International Criminal Court, Vol. 1 (2002), p. 790; G.
Werle, Principles of International Criminal Law, 2nd edn. (2009), marg. no. 467.
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criminal conduct. Unlike conspiracy, these modes of participation would not require
proof of agreement between the perpetrators and accomplices. Here again, the
accomplices do not need to share in the intent to commit the crime, which is a
prerequisite for conspiracy, it only suffices that they know the perpetrator intends to

commit the crime.

Article 25 (3) (d) does not expressly mention conspiracy but like conspiracy, its
elements indicate that it provides an opportunity to punish crimes committed in a
collective context by creating individual criminal responsibility for contributions to
group criminality. It would cover, although to a more limited extent, conduct that has
been considered punishable under conspiracy concept that does not otherwise
satisfy the criteria of criminal responsibility provided by the other modes of
participation.””* The concepts of co-perpetration and indirect perpetration under
Article 25 (3) (a) would capture the architects, planners and those who co-ordinate
criminal plans involving commission of international crimes. Article 25 (3) (d) would
capture those who simply subscribe to these plans (the small fish) and co-operate by
rendering support for commission of group crimes, if such support does not

sufficiently qualify as instigation or assistance.

D. Can Conspiracy be punished through a purposive construction of the Rome

Statute?

It has been suggested that although the Rome Statute does not expressly authorise
conspiracy, the provision in Article 25 (3) (d) is seen to indirectly cover the concept of

conspiracy and creates an ambiguity sufficient to accommodate pursuit of conspiracy

™ \W. A. Schabas, Genocide in International Law, The Crime of Crimes, 2nd edn. (2009), p. 314,

describing the Rome Statute as contemplating conspiracy as a form of complicity; see also J. D.
Ohlin, Cornell Law Faculty Publications, Paper 24 (2009), p. 199,
http://scholarship.law.cornell.edu/facpub/24.
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convictions by the prosecutor.””? This issue calls for further reflection. Article 21 of
the Rome Statute provides that the sources of which the ICC may look into apart
from the Statute itself include ‘principles and rules of international law’.””® This later
source of law although not expressly mentioned, refers to customary international
law.””* Conspiracy as a crime under customary international law is only
acknowledged with respect to the crime of aggression and genocide.’”> The Rome
Statute in a clear departure from customary international law neither provides for the
crime of conspiracy to commit genocide, nor even for the crime of aggression as
reflected in the recent consensus on the definition of aggression.””® In the case of
genocide, only the inchoate crime of incitement to commit genocide is retained.””” It
may be presumed that by virtue of Article 21, the Rome Statute leaves room for
judicial creativity, which allows an interpretation for the prosecution and punishment
of conspiracy as a substantive crime under customary international law, at least with

respect to genocide and the crime of aggression.

"2 See R. P. Barret and L. E. Little, 88 Minn. L. Rev. (2003), p. 75, asserting that Article 21 grants
licence to ICC to expansively interpret crime definitions ‘...in light of gender concerns and activities
from other international conventions’; K. Kittichaisaree, International Criminal Law (2001), p. 250,
asserting that in the case of genocide the ICC is likely to construe punishment of conspiracy under
this article seeking guidance from jurisprudence of the ICTR on the issue.
"3 Article 21 reads in part;
1. The Court shall apply:
(&) In the first place, this Statute, Elements of Crimes and its Rules of Procedure and
Evidence;
(b) In the second place, where appropriate, applicable treaties and the principles and rules of
international law, including established principles of the international law of armed conflict;
(c) Failing that, general principles of law derived by the Court from national laws of States that
would normally exercise jurisdiction over the crime, provided that those principles are not
inconsistent with this Statute and with international law and internationally recognised norms
and standards.
D. Akande, in A. Cassese (ed.), The Oxford Companion to International Criminal Justice (2009), p.
50; M. McAuliffe deGuzman, in O. Triffterer (ed.), in Commentary on the Rome Statute of the
International Criminal Court (2008), Art. 21 marg. no. 13, asserting that ‘rules of international law’
actually refer to customary international law; W. A. Schabas, An Introduction to the International
Criminal Court, 2nd edn. (2004), p. 92.
"> See Ch 4 above discussing the customary status of conspiracy as a substantive crime.
" See RC/Res.6, adopted at the 13th plenary meeting, on 11 June 2010, by consensus. Article 8 bis
paragraph 1 states the “crime of aggression” means the planning, preparation, initiation or execution,
by a person in a position effectively to exercise control over or to direct the political or military action
of a State, of an act of aggression which, by its character, gravity and scale, constitutes a manifest
violation of the Charter of the United Nations'.
7 Article 25 (3) (e).

774
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The Rome Statute does not give express guidance on rules of interpretation. Two
schools of thought exist, either an expansive or restrictive rule of interpretation may
be used. Under the expansive interpretation, one may look into the Vienna
Convention on the Law of Treaties Articles 31 and 32, which respectively provide for
a general rule and subsequent means of interpreting treaties.”’® As a general rule, a
treaty should be interpreted in good faith with an ordinary meaning given to its terms
in their context and in light of its object and purpose. The context includes the text of
the treaty, its preamble, annexes and subsequent treaties adopted by state parties in
relation to the treaty. If the meaning resulting from the general rule is ambiguous or
obscure or leads to an absurd or unreasonable result, the Vienna Convention
provides for supplementary means of interpretation. This includes resolving to look
into the drafting history of the treaty. In light of these rules an expansive approach
may be used to interpret the Rome Statute. This approach in interpretation was used
by the ICTY in the Tadic decision while adopting JCE as a mode of liability. The
Appeals Chamber on realising that adhering to the strict language of the ICTY
Statute limited the proper analysis and categorisation of the defendant’s criminal
responsibility in respect to the underlying crimes, it went ahead to adopt an
expansive approach in its interpretation. As a result, the Chamber construed a
reading of the ICTY Statute that recognised JCE as a mode of perpetration in the
object and purpose of this Statute.””® Consistent with this expansive view of

interpretation, some scholars see the possibility of the ICC judges reading

e Adopted on 22 May 1969, and entered into force on 27 January 1980, United Nations, Treaty

series, vol. 1155, p. 331.

" Tadic (AC), para. 189; G. P. Fletcher, 9 JCIJ (2011), p. 185; J. D. Ohlin, 5 JICJ (2007), p. 72; W. A.
Schabas, An Introduction to the International Criminal Court, 2 edn. (2004), p. 94, observing that the
Judges at the ICTY often relied on the principles of interpretation of the Vienna Convention, ‘which
are essentially contextual and purposive in scope’.
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conspiracy in Article 25 (3) (d).”®° This reasoning is tied to the negotiating history on
the crime of conspiracy, which culminated into the mode of participation adopted in

Article 25 (3) (d).

In the second alternative, under the practice of national jurisdictions, criminal law
statutes are often interpreted restrictively. In case of ambiguity the result more
favourable to the accused is adopted. Subsequently, since the Rome Statute is a
source of international criminal law rules, it is asserted that it should be subject to the
rule of strict construction.”® By virtue of this reasoning, any ambiguity that may be
construed in Article 25 (3) (d) can only be interpreted to exclude the crime of
conspiracy. This rationale is strongly bolstered by a reading of Article 22 of the Rome
Statute, which articulates the principle of Nullum crimen sine lege.”®* This Article
provides that a person may only be criminally responsible for a conduct that
constitutes a crime under the Statute at the time it is carried out, further, instructing
that the definition of crimes should be strictly construed.’®® Pursuant to this rule of
strict construction, conspiracy under customary international law cannot be
construed to form part of the crimes within the ICC’s jurisdiction. The nullum crimen

principle also restricts customary law, making it impossible for a court or tribunal to

%0 R. P. Barret and L. E. Little, 88 Minn. L. Rev. (2003), at p. 75; A. K. A. Greenwalt, 99 Colum. L.
Rev. (1999), p. 2284; K. Kittichaisaree, International Criminal Law (2001), p. 250; W. K. Letzau, 32
Cornell Int’l. J. (1999), p. 485.

BL\W. A. Schabas, An Introduction to the International Criminal Court, 2nd edn. (2004), p. 94.
"prticle 22 reads:

1. A person shall not be criminally responsible under this Statute unless the conduct in question
constitutes, at the time it takes place, a crime within the jurisdiction of the Court.

2. The definition of a crime shall be strictly construed and shall not be extended by analogy. In
case of ambiguity, the definition shall be interpreted in favour of the person being
investigated, prosecuted or convicted.

3. This article shall not affect the characterization of any conduct as criminal under international
law independently of this Statute.

W. A. Schabas, An Introduction to the International Criminal Court, 2 edn. (2004), p. 95, observes
that Article 22 (2) leaves room for ‘the question of whether or not strict construction applies to
provisions of the Statute other than those that define the offences themselves’, making it possible for
the use of the contextual interpretation rule of the Vienna Convention.
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apply a customary rule, which criminalises conduct that does not fall under one of

the categories of crimes over which its statute gives jurisdiction.”*

E. A Deliberate Decision or Inadvertent Omission: A Case for Conspiracy

The decision to exclude criminal responsibility for conspiracy as a distinct crime in
the Rome Statute has drawn mixed sentiments. This has especially generated much
debate with respect to the crime of genocide, where prosecution of conspiracy has
featured prominently in the practice of the ad hoc tribunals. There is the view that the
exclusion of conspiracy particularly in reference to genocide could have been the
result of inadvertence on the part of drafters of the Rome Statute.’®® The opposing
view asserts that this exclusion represents a deliberate desire by States to change

the applicable law regarding conspiracy to commit genocide.

The assertion that such exclusion was a result of carelessness is not persuasive,
when analysed in light of the background information on the drafting history of the
Rome Statute. This history reveals a deliberate adoption of the common purpose
mode of participation as a substitute to the offence of conspiracy. The opinion that it
was a deliberate attempt by States to change the law may on the face of it seem
more convincing. This later opinion however, contradicts the fact that at the level of
domestic law, several jurisdictions continue to at least maintain conspiracy to commit
genocide as a crime.”®” This confirms the fact that States continue to acknowledge

the criminal nature of conspiracy conduct, although, there is some hesitation with

" p. Akande, in A. Cassese (ed.), The Oxford Companion to International Criminal Justice (2009), p.

50; A. Cassese, International Criminal Law, 2nd edn. (2008) p. 17; M. C. Othman, Accountability for
International Humanitarian Law Violations: The Case of Rwanda and East Timor (2005), p. 223.

8 W. A. Schabas, Genocide in International Law, The Crime of Crimes, 2nd edn. (2009), p. 315,
Schabas sees it as ‘an oversight of exhausted drafters’, a view which stems from the inclusion of the
inchoate crime of direct and public incitement to genocide. He opines that the Diplomatic conference
was attempting to transfer to the Rome Statute ‘all of the offences defined in the Genocide
Convention'.

783, D. Ohlin, Cornell Law Faculty Publications, Paper 24 (2009), p. 201,
http://scholarship.law.cornell.edu/facpub/24.

®" See Ch 4 above.
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respect to its implementation at the international level. This hesitation can be
attributed to the different treatment accorded to a conspiracy charge in the common
law and civil law legal systems.”®® These differences resulted into what has been
termed as a political compromise on the question of conspiracy, to ensure the Rome

Statute became a reality. "®

On the one hand, the mode of liability adopted in Article
25 (3) (d) avoids the express language of punishing conspiracy thereby meeting
demands of the civil law countries. On the other hand, like the concept of conspiracy
under common law jurisdictions, it creates criminal responsibility for participation in
group criminality seemingly meeting the demands of this later group of countries,

with the modification that such conduct can only be punished if the underlying crime

has been attempted or carried out.

This inevitably creates a need to discuss the wisdom of such compromise, especially
in light of suggestions that it represents a drawback in prosecutions before the ICC,
particularly, in reference to the crime of genocide.’®® This argument is drawn against
a contrary view that supports the exclusion of conspiracy liability, asserting that this
has resulted into a more defensible Statute from the perspective of criminal law
theory, and is evidence of a stronger commitment to the principle of individual
accountability.”®* The following discussion answers the question whether such
exclusion has created a dangerous gap in the prosecution of international crimes, or
it may be considered to have been a prudent decision. The question at hand is

answered from the perspective of justifications that have been given in support of

" See Ch 2 above on comparative analysis; M. C. Othman, Accountability for International

Humanitarian Law Violations: The Case of Rwanda and East Timor (2005), p. 222.

"% R. P. Barret and L. E. Little, 88 Minn. L. Rev (2003), p. 82, view this decision as a pragmatic move
made by the drafters who ‘may have chosen to sacrifice clear authorization for conspiracy
g)groosecutions in the interest of completing the enterprise’.

Y. Askar, Implementing International Humanitarian Law: From the Ad Hoc Tribunals to a
Permanent International Criminal Court (2004), p. 230; M. C. Othman, Accountability for International
Humanitarian Law Violations: The Case of Rwanda and East Timor (2005), p. 224.

"1 G. P. Fletcher, 45 Columbia Journal of Transnational Law (2007), p. 448; J. D. Ohlin, Cornell Law
Faculty Publications, Paper 24 (2009), p. 200, http://scholarship.law.cornell.edu/facpub/24.
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conspiracy as a distinct crime, and in light of the function the conspiracy charge has
had in prosecution of international crimes. It shall also include an analysis of the
objections that have been directed towards the offence of conspiracy. These findings
will be weighed against the alternative structures that Article 25 (3) presents in

holding perpetrators of international crimes accountable.
|. Rationale for punishing conspiracy in International Criminal Law

Under international criminal law several justifications for the offence of conspiracy
have been set forth.”®> These justifications may generally be classified under three

main categories: prevention, procedural convenience, and the full story rationales.
a) Prevention

The first justification emanates from the characteristic of conspiracy as an inchoate
crime, making it an essential tool for prosecuting criminal conduct while still in its
early stages. Therefore, it prevents further criminal activity from occurring on a large
scale. Conspiracy’s role in prevention was first acknowledged and emphasised in the
General Assembly’s resolution 96 (1) of 11 December 1948 adopting the Genocide
Convention. This resolution acknowledged that the Convention would not only
concern punishment for the crime of genocide but also focus on prevention.”® To
facilitate prevention, it was considered imperative to make certain preparatory acts
punishable, although, they did not amount to genocide. These acts would include
agreements or plots with a view to committing genocide. In this sense therefore,

conspiracy satisfies the international criminal law goal of prevention. It provides a

792

ro3 In comparison see Ch 2 section B. Ill, for the rationale of conspiracy under domestic jurisdictions.

The resolution reads in part, ‘...the General Assembly...recommends that international co-
operation be organised between States with a view to facilitating the speedy prevention and
punishment of the crime of genocide...’, cited in H. Abtahi and P. Webb, “From The Ad Hoc
Committee Draft To The Sixth Committee.” The Genocide Convention: The Travaux Preparatoires
(2008), Martinus Nijhoff Online. 04 March 2011 DOI:10.1163/ej.9789004164185.i-2236.11I, E/AC.25/3
665.
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legal foundation for punishing conduct involved in the very preliminary stages when
the commission of a crime is conceived and agreed upon, and before any substantial
step is taken towards its commission. Yet the practice in international criminal law
has only addressed crimes retrospectively. Conspiracy in the respective cases
before the international tribunals has been punished after substantive crimes have

occurred. This puts the notion of prevention into doubt.

Although the basic idea of conspiracy is to punish incomplete crimes, the common
law concept of conspiracy also offers certain special features that have made it an
appealing tool for prosecuting international crimes, even in the circumstances that
the underlying crimes have already been committed. In the prevailing circumstances,
the prosecution of conspiracy has mainly been maintained under the banner of

procedural convenience and the full story justifications.
b) Procedural Convenience

International crimes almost always occur in a large scale and systematic context
usually involving a group of persons executing a pre-determined plan. Given the
collective nature of international crimes, it is not always readily apparent or clear
what an individual’'s contribution to the resulting crime was. A feature common in the
reality of international crimes is that their execution involves cooperation between
several persons. This means that the responsibility for commission of a single crime
is spread over a number of actors who have various responsibilities towards its

completion, a phenomenon termed as ‘diffusion of crime’.”** This makes it difficult to

" N. K. Kaytal, 112 The Yale Law Journal (2003), p. 1326; see also K. Ambos, in O. Triffterer (ed.),
Commentary on the Rome Statute of the International Criminal Court, 2nd edn. (2008), Art. 25 marg.
no. 3; T. Weigend, 9 JCIJ (2011), p. 108, also briefly illuminates on this problem, asserting that it
contributed to the introduction of the concepts of JCE and indirect perpetration.
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establish a person’s culpability in commission of the crime.””® When several
individuals commit parts of a crime proving a person’s actus reus becomes difficult.
This distribution of tasks also makes it difficult to prove a more culpable mental state
for individuals who carry out a minor or discrete task. The common law conspiracy
has been considered to give a suitable answer to this problem. First, it offers the
lowest possible objective element by which one may be held criminally responsible
for a crime, the mere act of agreeing. Second, to combat the special challenges
presented by crimes carried out by a collective, common law conspiracy also acts as
a special criterion of complicity. The underlying idea is that a conspirator will be held
liable for all substantive crimes committed by his co-conspirators in the course of the
conspiracy. The crimes referred to here include those that were reasonably
foreseeable within the scope of the agreement or criminal enterprise. Thus, the
common law conspiracy in these circumstances offers a legal tool that facilitates
prosecution of those who hide behind the veneer of the group, giving the possibility
of securing several convictions.’®® As a result, following the end of World War Il with
crimes involving a large number of victims and perpetrators, which were executed in
a highly organised manner, the common law conspiracy was seen to have the
necessary special legal underpinnings that made it suitable for prosecution of such

crimes.”®’

Further, under the banner of procedural convenience, the conspiracy charge has

especially been considered to be an important tool in holding accountable, leaders

% A. Maljevic, ‘Participation in a Criminal Organisation’ and ‘Conspiracy’: Different Legal Models

against Criminal Collectives (2011), p. 20, also reflects this position by stating that the participants in
the upper and lower level of a criminal collective hardly meet the strictly defined subjective elements
of criminal liability.
" R. P. Barret and L. E. Little, 88 Minn. L. Rev. (2003), p. 68; N. K. Kaytal, 112 The Yale Law Journal
%003), p. 1326.

J. A. Bush, Columbia Law Review (2009), p. 1137; S. Pomorski, in G. Ginsburgs and V. N.
Kudriavtsev (eds.), The Nuremberg Trial and International Law (1990), p. 213; B. F. Smith, The
American Road to Nuremberg. The Documentary Record 1944-1945, Doc. 16 (1982), p. 35.
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who organise and inspire their subordinates to carry out international crimes, but do
not themselves soil their hands in actual execution of the crimes.”®® One main
feature of atrocities perpetrated during the Second World War was the fact that the
crimes were planned and ordered by leaders, and eventually carried out by a
powerful apparatus consisting of several subordinates.”® This is a feature that
recurs in almost all scenarios involving commission of international crimes. The
leaders, often the masterminds of such criminal schemes, skilfully distance
themselves from the actual acts involving the substantive crimes. This makes it
difficult to prove their actus reus and mens rea, helping them to evade punishment.
By focusing on the agreement between the actors who form an integral part in the
planning and deliberations of criminal schemes, the conspiracy charge is seen to
allow the prosecution to avoid the unnecessary focus on a crime committed by
another, of which the accused’s proximate role in its commission may be difficult to
prove.?” The conspiracy charge was proposed at Nuremberg because it presented
with it characteristics that would ensure the most notorious criminals (the leaders)
who manage to insulate themselves from direct liability, by hiding their actions
behind layers of middle persons would not escape criminal responsibility.?* The idea
of holding the leaders accountable under conspiracy also seemed to offer a better
theory that would reflect their true level of criminal responsibility, rather than holding
them accountable merely as accessories by reason of complicity, which infers a

lower level of responsibility. As a result, conspiracy was a fundamental charge in the

"% R. P. Barret and L. E. Little, 88 Minn. L. Rev (2003), p. 63, describing such persons as the ‘key

players...whose charisma, intelligence, and power fuel the conspiratorial process’. A similar argument
is given under domestic jurisdictions; see above Ch 2 section B. Ill.

99°s. Pomorski, in G. Ginsburgs and V. N. Kudriavtsev (eds.), The Nuremberg Trial and International
Law (1990), p. 213.

80 v Totani, The Tokyo War Crimes Trial: The Pursuit of Justice in the wake of World War 1l (2008),

. 83.
E"l J. A. Bush, Columbia Law Review (2009), p. 1138; See above Ch 3 sections B. I. and Il.
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case of the 24 major war criminals before the IMT, and the 28 Japanese leaders
before the Tokyo tribunal. This rationale is also one of the contributing factors that
have informed prosecution of conspiracy before the ICTR.%% It has resulted in the
indictment of several leaders who formed part of the interim government of Rwanda
during the genocide period, with the charge of conspiracy. Among the leaders
prosecuted was a former prime minister of the Republic of Rwanda Jean Kambanda,
who pleaded guilty to the count of conspiracy to commit genocide among other

charges.®®

This justification behind using conspiracy for its procedural convenience is also
guestionable, in view of the few convictions that have been obtained under this
charge. The tribunals have often restrictedly interpreted the elements of conspiracy,
rendering its perceived procedural advantages redundant. This restrictive application
is driven by the apprehension of applying collective guilt. The preferred tendency is
to find the accused liable for the underlying crimes through other modes of
participation. In this respect, modes of participation such as JCE in the ad hoc
tribunals, and to some limited extent the theory of criminal organisations in the

subsequent Nuremberg tribunals have had a more prominent function.%*
c) Full Story Rationale

One main challenge against the conspiracy charge is what benefit accrues to
prosecute and convict for inchoate liability in the face of complete crimes. This
dilemma is even more persistent when the evidence used to prove conspiracy is
inferred from the evidence used to establish commission of the underlying

substantive crimes. In the perspective of continental jurisdictions legal theory, the

892 M. C. Othman, Accountability for International Humanitarian Law Violations: The Case of Rwanda

and East Timor (2005), p. 228.
803 Kambanda, ICTR (TC).
8 See above Ch 3.
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essence of convicting or even prosecuting conspiracy disappears once its underlying
crimes have been perpetrated. In contrast, under the common law jurisdictions since
conspiracy is an independent crime, conviction for conspiracy even when its
underlying objective has been achieved can still be maintained. The reasoning under
the common law school of thought is that an accused found guilty of the underlying
crimes, should nonetheless, be held liable for conspiracy to give a complete
representation of the accused’s criminal responsibility.*®> Second, a conviction for
conspiracy is also considered imperative when the crimes underlying the objective of
such conspiracy, in fact, exceed the crimes actually committed pursuant to the same
conspiracy. Third, a conviction for conspiracy is necessary to show that the crimes
were part of some overall criminal scheme carefully planned and executed.®®®
Conspiracy in this aspect is seen to play a bigger picture in the truth-telling function
of judicial decisions, showing the true context in which the underlying crimes were
carried out. The full story justification seems to emphasise and considers it important
to punish conspiracy because it gives a good account of the group behaviour
involved in committing the underlying crimes, and for the extra stigma that such
conviction carries with it. Therefore, the conspiracy charge in this case captures the
collective circumstances under which the crimes were committed and acts as an
aggravating factor. In this sense, it is not sufficient to only allege that an accused
perpetrated certain crimes, but it is also imperative to say that the crimes were
perpetrated as part of a conspiracy of which the accused was party to, ensuring the

accused’s criminal responsibility is analysed in its true context.

805

s0 A. Obote-Odora, 8 Murdoch University Electronic Journal of Law, No. 1 (2001), para. 95.

M. C. Othman, Accountability for International Humanitarian Law Violations: The Case of Rwanda
and East Timor (2005), p. 206, referring to judicial truth of atrocity crimes which requires full
accountability for both conspiracy and the substantive crime; see also C. M. V. Clarkson & H. M.
Keating, Criminal Law: Text and Materials, 5th edn. (2003), p. 507 describing this as the “full story”
rationale; P. Marcus, 65 Geo. L. J. (1977), p. 937.
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This rationale has been a major guiding principle for the use of the conspiracy
charge before the ICTR.?%” The investigations on the genocide in Rwanda revealed
that from its conception through to its execution stages, the genocide was planned
and organised and evidently involved the collaboration of the State and certain
elements of the civil society. This ensured that a large number of the population
participated in the killings, thus evidence of some grand conspiracy.®® Whether this
rationale actually plays an essential role is also doubtful. In the ad hoc tribunals,
there has been a tendency not to convict for conspiracy, when the underlying crime

of genocide has been proved.
Il. Objections to punishing Conspiracy

Despite the above special attributes of conspiracy, in the context of international
crimes the propriety of having it as a stand-alone crime has continually been
challenged. Among the main objections is often citing conspiracy as distinctively a
common law idea.?®® Historical evidence shows that civil law jurisdictions have
continuously opposed use of the common law concept of conspiracy to prosecute
international crimes.®'® Many countries under civil law jurisdiction are generally
cautious about the idea of criminalising the mere act of agreement. It is considered
to amount to criminalising mere thoughts, which are seen to pose no actual danger
to society. In most civil law jurisdictions, the preference is to punish group crimes

through offences of participation in a criminal association.®™* To a great extent, these

87 See M. C. Othman, Accountability for International Humanitarian Law Violations: The Case of

Rwanda and East Timor (2005), p. 224 et seq.

88 See Annual Report of ICTR to the U.N. General Assembly, UN Doc. A/55/435, S/2000/927, 2
October 2000, para.132; also Annual Report of ICTR to the U.N. General Assembly, UN Doc.
A/53/429, S/1998/857, 23 September 1998, para. 57.

89 G. P. Fletcher, Rethinking Criminal Law (2000), p. 221; A. Cassese, International Criminal Law,
2nd edn. (2008), p. 227; also see Ch 3 above, arguments of defence counsel in the Nuremberg
tribunal and subsequent Nuremberg tribunals.

810 This was a main argument raised during the Nuremberg trials opposing the conspiracy charges,
see Ch 3 above.

811 see Ch 2 above section C, discussing punishment of group criminality under civil law countries.
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offences punish conduct of the nature punished under the common law conspiracy,
although, there is the requirement in most instances that such associations have a
more structured organisation as opposed to loosely formed spontaneous criminal
associations. Conversely, recent continuous reforms in some major civil law
jurisdictions disclose a gradual tendency towards punishing criminal agreements in
their penal laws with respect to certain serious crimes, among these include

international crimes. 82

In addition to a general objection to the common law conspiracy concept, even in
instances that criminal responsibility for the offence of criminal agreement is
recognised, most continental jurisdictions adopt a different approach to punishing

conspiracy.®*?

While under common law jurisdictions conspiracy is an autonomous
crime punishable the moment two or more people agree regardless of its results,
under continental jurisdictions conspiracy is a form of attempted participation that is
only punishable to the extent that its target crime is not committed or even
attempted. In this latter form, conspiracy is absorbed in the completed or attempted
crime. These conceptual differences have contributed to a number of contradictory
decisions with respect to the charge of conspiracy to commit genocide before the ad

hoc international tribunals.?*

The special features of the common law concept of conspiracy have also generated
much criticism from several scholars, with some labelling it as a theory of collective
criminality. By virtue of its features, participation under the common law conspiracy is
conclusive on complicity, making such a participant punishable for all crimes carried

out pursuant to the conspiracy even if they contributed only marginally. Participation

82 ch 2 above section C. I., II. and IIl. (Germany, Spain and France).

83 Musema, ICTR (TC), paras. 196, 197; W. A. Schabas, Genocide in International Law: The Crime
of Crimes, 2nd edn. (2009), p. 310.
84 See Ch 3 above section G. II. 2.
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in such a conspiracy also carries with it the potential of being held liable for
foreseeable crimes committed thereto. In this sense, conspiracy is considered to
cast a wide net over its adherents making it indistinguishable from collective
punishment.?!® It is thus seen to violate the principle of Nulla Poena Sine Culpa.
Fletcher on this aspect in fact observes that the conspiracy charge before
Nuremberg ‘reflected a yearning to impose collective guilt on the German

leadership’.3'°

[1l. Evaluation

In the context of complete crimes, conspiracy before the international criminal
tribunals has mainly performed the function of a mode of participation as opposed to
an inchoate crime. This explains the dilemma that has been displayed before the ad
hoc tribunals, questioning the essence of convicting an accused for conspiracy,
mainly seen as an inchoate crime, when commission of the substantive crime has
been proved. In such circumstances, the international tribunals have in most cases
inferred an accused’s criminal responsibility for conspiracy from participating in the
planning and preparatory activities relating to the underlying crimes. The agreement
is often deduced from the concerted and coordinated action involved in commission

of these crimes.

From the onset of negotiations on formation of a permanent international criminal
court, conspiracy in the proposed draft statutes was labelled either advertently or

inadvertently as a mode of complicity, losing out on its value as a purely independent

815 A. Fichtelberg, 17 Criminal Law Forum (2006), at pp. 159, 160; also see P. Marcus, 65 Geo. L. J.
(1977), p. 943, who asserts that if conspiracy is not approached with caution it can be a ‘drag net’
capable of great oppression; C. Robert, Southern California Law Review (2007), p. 473; E. van
Sliedregt: The Criminal Responsibility of Individuals for Violations of International Humanitarian Law
5%6003), p. 17.

G. P. Fletcher, 45 Columbia Journal of Transnational Law (2007), p. 448.
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inchoate crime essential for punishing incomplete crimes.?'” The influence that led to
this course of events can most likely be attributed to the actual function and context
in which conspiracy has been used to prosecute international crimes and the

interpretation of its elements by the international tribunals.?'®

If one looks at conspiracy strictly from the perspective of its actual role in prosecuting
complete international crimes that is as proof of participation in other substantive
crimes (a mode of participation), then it suffices to say that this conduct has
sufficiently been captured by the modes of liability under Article 25 of the Rome
Statute. First, those who plan and prepare for execution of crimes in a concerted and
co-ordinated manner, which conduct has previously been punished by conspiracy,
may in Article 25 (3) (a) be criminally responsible under the concept of joint
perpetration or indirect co-perpetration. The concept of joint perpetration provides a
basis to punish those who act concertedly as co-perpetrators and give essential
contribution pursuant to a common plan for accomplishment of a crime. Agreement is
one of the fundamental elements of this mode of liability. Co-perpetration would
sufficiently capture the leading figures in a criminal scheme that come together, plan,
prepare and make essential decisions regarding commission of crimes. Second, the
concept of indirect perpetration offers an alternative legal tool to conspiracy, for the
cases in which conspiracy was considered essential in facilitating the prosecution of
leaders who manage to insulate themselves from direct liability in actual commission
of international crimes, although, they are the brains that plan and ensure execution

of such crimes through a ‘powerful machinery’. Indirect perpetration provides a

87 See Ch 5 section B above on negotiations; A. Eser, in A. Cassese, P. Gaeta and J. R. W. D. Jones

(eds.), The Rome Statute of the International Criminal Court, Vol. 1 (2002), p. 786, wonders if the
drafters had realised that structuring conspiracy on accessorial principles would lead to loosing its
function as an inchoate crime.

88 On this, also see W. A. Schabas, Genocide in International Law: The Crime of Crimes, 2nd edn.
(2009), p. 314, commenting that ‘[[law-makers continue to be haunted by the restrictive construction
given to conspiracy at Nuremberg'.
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sufficient basis to punish those who engineer execution of international crimes

through control of an organisation.

Apart from the perpetrators, there are those participants who though not having
control over the crimes, give essential support to a collective criminal endeavour.
They are generally termed as accessories to the crime and would under the theory of
conspiracy be punished together with the perpetrators as conspirators. These
participants are usually responsible for prompting, encouraging, advising and giving
some other practical assistance that facilitates the commission of the crime or
crimes. Under the Rome Statute they are responsible pursuant to Article 25 (3) (b)
and (c), which recognises criminal responsibility for ordering, soliciting or inducing,
and aiding, abetting or otherwise assisting in commission or attempted commission
of crimes punishable in the Statute. Accessories under the Rome Statute do not have
to share an intention with the perpetrators on commission of the crimes, it suffices
only that they knew of the perpetrator’s intention to commit the crime. This contrasts
the liability theory under conspiracy, which requires an inferrence of shared

intentions.

Third, to deal with the challenges of system criminality, where several persons
commit crimes by hiding behind the veil of the group making it difficult to ascertain
who actually committed the crime in question, the conspiracy charge provided a
safety net for the prosecution. It offered the lowest possible objective element by
which an accused may be held criminally responsible, the mere act of agreeing. To
address this challenge Article 25 offers an alternative legal approach under the
‘common purpose’ or ‘complicity in group crimes’ liability. This mode of participation
also provides for the lowest possible objective requirement that would create criminal

responsibility for commission of international crimes. When it is obvious that an
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accused made some contribution to the commission of a crime carried out by a
collective, but such contribution does not satisfy the definitional elements of a
perpetrator, nor is the contribution substantial to suffice as instigation or assistance,
Article 25 (3) (d) covers such subsidiary conduct. Although, the contribution that
qualifies for punishment under this mode of participation would require more than the
mere act of agreement, it still makes it possible to punish those who give indirect but
what may be considered to be essential support for criminal collectives. This mode of
liability can be considered to provide an opportunity to hold accountable those who
participate at the periphery of criminal schemes. Therefore, the mode of common
purpose liability like conspiracy seems to compensate for challenges of diffusion that
are evident in group crimes. It however, avoids the threat of criminal responsibility
arising from the mere fact of association by excluding the possibility of ‘collateral
liability’, which is often associated with the anglo American concept of conspiracy
under its Pinkerton liability theory and JCE Ill. A defendant under the common
purpose mode of liability is only responsible for criminal conduct that he is actually
complicit in. This excludes criminally responsibility for additional crimes committed by
a member of the group that were allegedly foreseeable, even though, they were not

part of the crimes intended by the group or the defendant was unaware of them.

In addition, the common purpose mode of participation expressly makes punishable
conduct that commentators under domestic law in common law jurisdictions have
classified as ‘aiding and abetting’ a conspiracy. It makes it possible to establish
criminal responsibility for those who contribute to a group crime with the mere
knowledge of the group’s intention to commit certain criminal activities, without

having to share in such intention. This conduct although considered punishable by
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domestic courts, they often have difficulties in supporting such convictions under the
conspiracy theory liability.®*°

Fourth, in response to the full story justification for conspiracy, the manner in which
the charges are drawn and the judgments drafted before the ICC, satisfactorily give a
full account of a defendant’s alleged participation in commission of international
crimes. This counters the need for a conspiracy charge and conviction to give a
rounded impression of facts surrounding commission of the crimes. The modes of
liability in Article 25 are structured in a manner that recognises the various ways that
individuals may collectively contribute to commission of crimes. In practice, an
indictment charging an accused before the ICC not only includes the crimes he is
suspected of, but also the mode of participation by which it is alleged he contributed
to the crimes. In addition, the ICC’s jurisdiction is restricted to serious crimes that are
either termed as collective by their very nature or were part of a plan or policy.®*° The
inference here is that all crimes punishable before the ICC by their very nature have
a collective element, or involve the cooperation of several individuals. All these
factors provide an opportunity to give a full account, or tell the whole story with
respect to any incident involving commission of international crimes. This negates
the need to label the commission of such crimes under the term conspiracy, for one
to draw conclusion that an accused acted in cooperation with others in commission

of such crimes.

89 See above Ch 2 section B. 2.1. b.

820 See A. Chouliaras, in A. Smeulers (ed.), Collective Violence and International Criminal Justice: An
Interdisciplinary Approach (2010), p. 68; G. P. Fletcher Columbia Journal of Transnational Law 45
(2007), p. 447, describing aggressive war as being by its very nature collective; W. A. Schabas,
Genocide in International Law; The Crime of Crimes, 2nd edn. (2009), p. 310, asserting on the
collective nature of Genocide; Rome Statute article 7 (2) (a) indicating an attack against any civilian
population should be pursuant to or in furtherance of a State or organisational policy; Rome Statute 8
(1) stating the court shall have jurisdiction for war crimes particularly when committed as part of a plan
or policy.
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It can be said that Article 25 of the Rome Statute comprehensively covers all conduct
by which an individual may contribute to commission or attempted commission of
international crimes. Under the theory of conspiracy as a mode of participation, all
who contribute to commission of the crime in whatever form or degree are equally
liable as conspirators without making a distinction between the perpetrators and
mere accessories to the crime. Unlike the concept of conspiracy that bundles all
participants together in one mode of participation, the differentiated model of
participation in Article 25 provides for a qualitative distinction for the different levels of
contribution undertaken by participants in a group crime. In this sense, Article 25
avoids the dangers that are more apparent in the conspiracy offence, which blur’'s
the difference in degree of participation of accused involved in a collective criminal
scheme, exposing a minor participant to the possibility of criminal responsibility that

is wider than their actual extent of participation.

Whereas the function of conspiracy as a mode of complicity is satisfactorily covered
under Article 25, its function as an inchoate crime designed for punishment of
incomplete crimes is obviously excluded in the Rome Statute. The importance of
inchoate conspiracy within domestic jurisdictions cannot be gainsaid. It has the
essential role of providing a tool that enables early intervention by law enforcers,
frustrating the realisation of any criminal schemes involving crimes with serious
repercussions to the society. To implement this aspect of law embodied in the
conspiracy concept, domestic jurisdictions put in place several monitoring
mechanisms and measures that facilitate early intervention. This ensures effective
utilisation of the conspiracy doctrine. The reality of practice in international law, and
the manner in which states relate to each other under the doctrine of state

sovereignty, makes the possibility of putting in place effective mechanisms for early
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intervention a difficult if not impossible ideal to achieve.®? In most cases, the
international community only intervenes after substantive crimes have been
committed. The practice before the international tribunals reveals that the idea of
conspiracy as an inchoate crime is almost entirely fictional, with all prosecutions
relating to the conspiracy charge only involving consummated conspiracies. An
intervention after commission of crimes defeats the very idea of conspiracy, which is
to prevent crimes even before they are attempted. In the circumstances, if
conspiracy is not functional as a mode of complicity and neither is it considered
necessary under the full story rationale it becomes a redundant crime. It may be
stated that given the reality of relations between states in the international arena,
conspiracy is an irrelevant crime and the decision by the states to exclude it within
the ambit of the ICC, does not in any way affect the prosecution of international
crimes.?# This argument may also be reinforced by an assertion that by the time the
international community considers to intervene in a situation where the potential to
commit international crimes is eminent, steps to implement such plans will often have
been substantially undertaken. This is enough to meet the standards that create
criminal responsibility under attempt. Therefore, the Rome Statute may be
considered to still adequately satisfy the rationale of prevention, because in practice
the criminalisation of conspiracy may have no real significance. On account of this
perspective alone it would be correct to assert that there is no gap in the law.

Looking at conspiracy exclusively from the above limited perspective misses out on

the symbolic and functional value of the Rome Statute, and the need to deter certain

criminal activities that threaten the very existence of humanity from the moment of

821

620 See G. P. Fletcher, 4 JICJ (2006), p. 455, on States jealously guarding their sovereignty.

See G. P. Fletcher, 4 JICJ (2006), p. 455, asserting that the international community has rejected
purely inchoate offences, including conspiracy because of lack of an early intervention mechanism. A
good example is the Veto adopted by China and Russia stopping UN’s bid to exert pressure on Syria
to stop attacks on civilians calling for regime change and the right to democratic space.

Conspiracy as a Crime in International Criminal Law: Juliet Okoth

248



their conception. Supposing investigations carried out in a certain area reveal that
international crimes have been committed, and apart from plans relating to the
executed crimes, there were more plans to perpetrate other crimes but no further
substantial steps had yet been taken towards their accomplishment. The
international community in such a case under the Rome Statute would only be able
to hold accountable the most responsible figures with respect to crimes committed or
at least attempted. This leaves out the extra plans relating to unexecuted crimes.

Perhaps a hypothetical situation would better illustrate the problem.

The leader of a country ‘A’ is facing political dissent. He has been the president for
several years and has successfully suppressed all political dissent. The political
structures in country ‘A’ make it impossible for the election of another leader through
democratic institutions. Uprising by the civilian population in certain countries
neighbouring country ‘A’ leads to the overthrowing of equally autocratic leaders in the
respective countries. This course of events inspires the civilian population in country
‘A’ leading to demonstrations in certain parts of the country. Country ‘A’ is highly
divided along ethnic lines, and its leader mainly enjoys majority support from his
ethnic community, and a few other ethnic communities whose members seem to
benefit from their close relationship with the leader. The protests in country ‘A’ are
seen to arise from parts of the country occupied by other ethnic communities from
which the leader does not seem to have a majority support. To suppress these
protests, the leader and other leading personalities in his government decide to
engage the army to attack the population perceived to be opposing the current
leadership. Country ‘A’ has a vast landscape and logistics do not allow the army to
concurrently attack the demonstrating population in various parts of the country. The

leading figures of country ‘A’ proceed to make plans that will guide the systematic

Conspiracy as a Crime in International Criminal Law: Juliet Okoth

249



attack by the army against the protestors, deciding to start in the cities ‘X, Y, Z',
considered most crucial for the governance of country A and later to follow cities ‘K,
L, M. The army following these plans begin to attack city ‘X’ and thereafter city ‘Y’.
These attacks generally seem to target persons who come from the ethnic groups
perceived to be steering the protests. In the course of the army’s operations, the
international community notices the large number of civilians fleeing from country ‘A,
and realises the potential death of several defenceless civilians. Through a United
Nations resolution troops are sent in to protect the civilians of country A. This
eventually leads to arrest of the leader in country A alongside his generals and key
leaders of his government. They are arraigned before the ICC following a reference
by the Security Council. Evidence before the prosecutor reveals that plans of the
leader and his cronies extended beyond the crimes actually committed or attempted.
The attacks were only executed in city ‘X’ and measures had been taken to begin
attacks in city Y’, but no further measures had been taken on cities ‘Z, K, L and M’
apart from the initial plans made. The prosecutor realises that he can only prosecute
for crimes committed in city ‘X’ and possibly city ‘Y’ but no judicial recourse is
available for the plans made with respect to the other cities because no further steps

were taken with respect to their execution.

If the doctrine of conspiracy were available to the prosecutor it would suffice to hold
the leaders criminally responsible for all the unexecuted plans, although, no
substantial steps had been undertaken to execute some of them. In the prevailing
focus of international criminal law it may suffice to argue that the ICC’s focus on the
most serious crimes means that it concerns itself only with crimes that pass the

‘gravity test’.®?® Such a test may be considered to only apply in the context of

823 See Rome Statute Articles 17(1) (d).
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committed and attempted crimes. However, since the Rome Statute reiterates that
certain crimes are considered so serious that they threaten the very core of
humanity, hence, certain conduct towards their accomplishment will not be tolerated,;
this conduct should also include conspiracies that do not extend beyond the
conceptual or planning stage. A conspiracy charge would also especially be useful in
the context of a criminal plan that extends beyond the criminal acts actually carried
out. The justification for making such conduct punishable is that such plans or
preparatory conduct, although still a long way from execution or the beginning
thereof, are a clear manifestation of their authors’ intentions to carry out serious
crimes. It may also be said that by their mere existence, these plans already create
an increased danger to humanity. Such plans also have the potential of creating a
situation beyond the control of those who drew them up, given that other persons
may still choose to adopt them and execute them at a later stage. Hence, there is a
need to create criminal responsibility for such conduct making it possible to
expressly condemn such plans through a judicial process. This would act as
deterrence to any future adherence to the alleged plans or ideology, avoiding any

possibilities of commission of the conceived international crimes.
IV. Recommendation

Although, the exclusion from punishment of the inchoate form of conspiracy in the
Rome Statute can be described as a relatively small gap, given the serious threat
that commission of international crimes pose to humanity, | would recommend that
any conduct towards their execution, even the mere act of agreement, should be
punished. This is a notion already recognised in many domestic jurisdictions mostly

within the common law and is gradually gaining ground in continental jurisdictions,
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with some civil law countries already making the act of agreeing to commit certain

serious crimes punishable albeit with different parameters.

The realities in international relations dictates that States will almost only intervene
when crimes have been committed. This means that the Rome Statute sufficiently
covers all conduct that may be involved with respect to commission and attempted
commission of crimes. This however, excludes the possibility of holding defendants
criminally responsible for criminal plans that extend beyond the crimes committed or
attempted, in the case that no substantial steps are taken towards their execution. As
demonstrated by the hypothetical situation above, there may be instances where the
modes of liability are not sufficient to capture criminal responsibility for certain
preparatory conduct that may otherwise be considered punishable under conspiracy.
Conspiracy should therefore, be included as a back-up option or safety net
mechanism for punishment of criminal plans and such acts that do not qualify as
attempt but may still be considered to pose a serious danger to humanity by initiating

the possibility of commission of international crimes.

An amendment of the Rome Statute in the circumstances is therefore necessary in
order to broaden the possibility of intervention in relation to international crimes, and
to give the ICC the potential of dealing with such conduct in future. Apart from
prevention and censure, criminal law also has a declaratory function.®* It then
follows that it is important and imperative, to create criminal responsibility for
conspiracy for its symbolic and deterrent value, underscoring the seriousness of
international crimes, and confirming that states will not tolerate even the slightest
notion of simply agreeing to commit an international crime. Conspiracy also needs to

be included in the Rome Statute because it sets the standards of the ideal model

824 A Ashworth, Principles of Criminal Law, 5th edn. (2006), pp. 15 et seq.
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statute on international crimes that several domestic jurisdictions look up to. This
revision is also important because the Rome Statute will most likely influence the
structure of statutes formed for other institutions that the U.N might create to deal
with special situations like in the case of the Special Tribunal of Lebanon, and

Special Panels of East Timor.5®

| suggest that the notion of conspiracy being included in the Rome Statute is one
likely to be acceptable by a majority of the states. In this case the conspiracy
punishable should be a form of attempted participation as opposed to an
independent crime, leaving out all its controversial features that are provided for
under common law countries. Since the function of conspiracy as a form of
complicity is sufficiently covered by the current modes of liability, the only justification
left is for the punishment of conspiracy under the notion of prevention. Therefore,
conspiracy should only be restricted to punishment of incomplete crimes, to the
extent that they are not committed or attempted. It may be confined to punish
instances where there is evidence of concrete plans to commit international crimes,
but no further steps have been carried out that satisfy the attempt threshold. | would
recommend that Article 25 (3) be revised and a sub paragraph (g) be introduced that

provides:

[A] person shall be criminal responsible... if that person:

(g) Agrees with another or others to commit a crime punishable under this Statute.

8 The language of Article 3 (1) (b) of the statute of Special Tribunal of Lebanon greatly resembles

Article 25 (3) (d) of the Rome Statute, and Section 14 on Individual Criminal Responsibility in the
Special Panels of East Timor, resembles Article 25 (3) of the Rome Statute.
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Chapter Six: General Conclusion

Since it was first proposed to hold the major war criminals accountable for atrocities
committed in the course of Second World War, to the most recent negotiations on
codification of the Rome Statute, objections have often been raised against the use
of conspiracy as a tool of accountability. Its greatest proponents mainly come from a
common law background, whereas its opponents mostly come from civil law

jurisdictions.

It has often been asserted that conspiracy is strictly a common law concept. Under
common law, conspiracy is an independent crime that creates criminal responsibility
for the mere act of agreement.?® The agreement is seen as a manifestation of the
criminal intent of the parties participating in it. It is essentially an inchoate crime that
punishes conduct preliminary to the commission of crimes. This makes it a crucial

tool for the prevention of crimes, particularly, those committed by groups.

In contrast, most civil law jurisdictions prefer to combat collective criminal activity
through the criminal association rule.®?’ Thus, the jurisdictions of Germany, Spain,
France and lItaly create criminal responsibility for participating in a criminal
organisation. To participate in founding, or to be a member, or to participate in other
activities that support such organisation, is subject to punishment. In most
jurisdictions, a criminal organisation constitutes at least three members, should exist
for a certain period of time, has some form of hierarchical structure, with a long term
goal of carrying out criminal activity. These requirements distinguish the criminal
organisation offences from the offence of conspiracy, where a minimum of two
people who spontaneously agree to commit a crime are considered punishable.

Offences formed under the criminal association rule are independent crimes, and

826
827

See Ch 2 section B.
See Ch 2 section C.
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they perform in civil law jurisdictions the analogous function of conspiracy in common
law jurisdictions. They are intended to prevent criminal activity while still at the

preparatory stage.

Nonetheless, contrary to popular belief, civil law jurisdictions also punish conduct of
a conspiracy nature. This negates the assertion that this conduct is only punishable
under common law jurisdictions. Although most civil law jurisdictions did not for some
time favour creating criminal responsibility for the mere act of agreeing to commit a
crime, and initially restricted punishment for such conduct to subversive acts or what
may be termed as offences against the state such as treason, there has been a
gradual extension of punishment of such conduct in relation to other serious crimes.
The objection against punishing conspiracy in civil law jurisdictions has been that it is
considered purely mental in composition, and is seen to present no apparent harm to
society. Punishment of conspiracy in civil law jurisdictions has mainly been motivated
by the realisation that the requirements for offences under the criminal association
rule are not broad enough to meet all situations of group criminality. The criminal
association offences, in some instances, could not sufficiently arrest criminal conduct
while in its preliminary stages. Hence, there has been a need to broadly define what
constitutes a criminal association, making it possible to even punish an agreement

made to form such an association.

This gradual extension of criminal responsibility to capture conduct of conspiracy
nature in some civil law jurisdictions can mainly be attributed to the ingenuity of
criminals who continually pursue criminal activities that threaten security of the state
and public goods, particularly, the increased threat of terrorist activities. This
increasingly creates the demand for criminal law to intervene at the earliest possible

point, even before the said crimes have been attempted. Conspiracy in this case
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seems to present a more flexible concept, than that of criminal organisations,

sufficient to meet this need.

The main controversy between civil law and common law countries arises not so
much from the principle behind criminalising conspiracy, but from the approaches
used to prosecute and punish conspiracy. The common law conspiracy charge
carries with it broad liability rules, where an alleged conspirator faces the possibility
of his criminal responsibility being extended to other criminal acts carried out in
pursuance of the conspiracy by co-conspirators. Liability for such acts arises
although they were carried out without the defendant’s knowledge, consent or
participation, as long as they were a foreseeable consequence of such conspiracy.
This extensive characteristic of liability in common law conspiracy is mainly
manifested in the controversial Anglo-American Pinkerton liability doctrine.??
Circumstantial evidence is often used expansively to establish existence of the
agreement and intention of the parties in relation to participation in the agreement

and its underlying crime.

Unlike common law conspiracy, conspiracy under the respective civil law countries is
a form of attempted participation and not an independent crime. It is used to strictly
punish preparatory conduct, and once the target offence has been realised or even
attempted the criminal agreement offence merges into it. The civil law countries do
not provide any special procedural or evidential advantages for charges relating to
the offence of criminal agreement. The criminal agreement offence does not also act
as a form of complicity and the principle of liability for personal conduct is strictly
adhered to. Whereas participation in a conspiracy under common law jurisdictions

may be considered to be as serious as commission of its underlying crime, under

828 See Ch 2 section B. II, 1.1.
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civil law jurisdictions participation in a conspiracy attracts less culpability and is

punished more leniently.

The distinct attributes of common law conspiracy have made it the subject of much
criticism, with some scholars even calling for its complete elimination. The
respective civil law countries have clearly chosen to leave out the controversial
aspects of common law conspiracy. Although, the critics of the common law
conspiracy raise some valid concerns, the radical view of abolishing it altogether
ignores the significant role of conspiracy in arresting criminal activity while still in its
infancy, and would not be the best solution. A more appropriate approach is to carry
out reforms that eliminate the unacceptable elements of common law conspiracy.
Indeed, several steps have been made towards this end, if not expressly by law, at
least in practice. There is the persistent and quite persuasive view that conduct
punished under conspiracy often involves action where sufficient steps have been
taken, and can satisfactorily be punished as attempt or in some cases instigation.
The rationale of punishing conspiracy once its contemplated crime has been
committed is also objected to. The recommended view is that conspiracy should be
restricted to punish only incomplete crimes that do not meet the standards of criminal
responsibility under attempt. There could also be exceptional cases where the
interest of justice demands that conspiracy still be punished, even when its
underlying crime has been committed. Circumstances embracing the interest of
justice could include where the conspiracy involved commission of crimes beyond

those actually executed.

Conspiracy was introduced into the scene of international criminal law on the

initiative of Americans.®* It was included in the Nuremberg Charter despite objection

829 See Ch 3 section B.
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from participants of civil law jurisdictions, and was later included in both the Tokyo
tribunal Charter and Control Council Law (CCL) No. 10.%%° Although, its proponents
intended that conspiracy would be used as a tool of accountability for all crimes
under the jurisdiction of the international tribunals, conspiracy was eventually only
punished with respect to the crime against peace. The conspiracy count was SO
serious that a conviction on account of this charge alone earned two accused before
the Tokyo tribunal life imprisonment sentences. In the end, however, conspiracy was
strictly construed by the tribunals. It was considered to be a leadership crime and
was restricted to punish conduct relating to the top brass who were able to plan,
prepare and make decisions with respect to the waging of war with full knowledge of
its criminal nature. This limited construction is attributed to the ambiguous manner in
which the Charters were drafted, and the skeptical attitude of the judges, especially

those from civil law jurisdictions, towards the conspiracy charge.

The limited construction given to the conspiracy count by the Nuremberg tribunal
affected all further attempts by the prosecution to charge conspiracy in the
subsequent Nuremberg military tribunals.®** No further conviction on account of the
conspiracy charge was obtained in these tribunals. They also rejected counts on
conspiracy to commit war crimes and crimes against humanity on jurisdictional
grounds. Even though conspiracy was not punished in these tribunals, a conclusion
drawn from the analysis is that conduct the prosecution actually charged under the
conspiracy count, which referred to planning and preparatory activities in relation to
the underlying crimes, was still sufficiently punished by the tribunals as participation

in the completed crimes.

830 See above Ch 3.
81 See Ch 3 section C.
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The main reason for including conspiracy in the Nuremberg and Tokyo Charters was
to overcome the procedural and evidential burden involved in proving every
defendant’s participation in commission of the crimes. The crimes in question had
been committed on a large scale and in a systematic manner. Since conspiracy
under common law is conclusive on complicity, an inference of conspiracy in such
circumstances would have ensured all participants involved are punished for all
crimes carried out pursuant to the alleged conspiracy. This was the same reasoning
that influenced introduction of the concept of criminal organisation, the other tool of
accountability often associated with conspiracy, adopted in the Nuremberg, Tokyo
Charters and CCL. 10, to facilitate prosecution of collective criminal activity.®*? Here,
the idea was that once a certain organisation was declared criminal it would create a
rebuttable presumption of guilt for its members. This, as a result, would make such
members criminally responsible for all crimes carried out by other members of the

criminal organisation.

The tribunals were especially wary of the broad theories of liability that these two
concepts presented, because they raised the possibility of guilt being established by
the mere fact of association. This would have violated a general principle of criminal
law that guilt should be personal. Therefore, the tribunals decided to treat both
concepts with extreme caution. The vicarious form of criminal responsibility arising
from conspiracy did not play any role. Most accused persons were held liable
specifically for their contribution to the commission of crime/s for which he was
charged. Criminal responsibility for membership in a criminal organisation was
restricted to defendants who voluntarily remained members of such organisation with

knowledge of its criminal nature, or were personally implicated in commission of

82 Ch 3 section B. II. 2.
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crimes attributed to such organisation. As opposed to conspiracy, the concept of
criminal organisations played a bigger role in the subsequent Nuremberg tribunals,
with defendants such as Altstdetter in the Justice Case and Poppendick in the
Medical Case being declared guilty for this offence alone.®*® This earned Altstoetter a
sentence of five years imprisonment, and Poppendick was sentenced to ten years
imprisonment. It can be concluded that in the subsequent Nuremberg military
tribunals the offence of criminal organisation in a way compensated for the restricted
theory of conspiracy liability, where mere knowledge or acquiescence was not
sufficient to establish criminal responsibility. This concept has since been

abandoned.

The coming into force of the Genocide Convention in 1948 introduced criminal
responsibility for conspiracy to commit genocide. Genocide was considered to be a
very serious crime against humanity, whose occurrence needed to be prevented at
the earliest possible opportunity. Therefore, preliminary activities such as the mere
conduct of agreeing to commit genocide were declared punishable. Punishment of
this conduct only began with the formation of the ICTY and ICTR, following atrocities

committed in the early nineties in the territories of former Yugoslavia and Rwanda.

The law on conspiracy to commit genocide has mainly been articulated by the
jurisprudence of the ICTR.%** Several defendants have been charged with the
conspiracy count. However, the conviction rate has been very low. So far of the 14
judgments that have discussed conspiracy, only five have returned a verdict of guilty,
with one being overturned on appeal. Conspiracy is defined as the agreement
between two or more persons to commit genocide, and is punishable regardless of

its results. Conspiracy may be proved through direct or circumstantial evidence. To

833 See Ch 3 sections C. I, II.

84 Ch 3 section G.
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establish conspiracy by circumstantial evidence, it must be the only reasonable
inference that may be drawn in the circumstances. This rule has been strictly
followed by the tribunal, and has contributed to dismissal of the conspiracy charge in
a number of cases in which otherwise a conspiracy conviction would have been
obtained.®* The prosecution is also required to aver in the indictment all acts that it
intends to rely on to prove the conspiracy charge. The failure to adhere to this rule

has led to the dismissal of a number conspiracy charges before the ICTR.

An issue that has drawn varying opinions from the chambers in the ICTR is the
justification of convicting an accused of conspiracy when his liability for the offence
of genocide has been established.®*® This controversy especially arises if the same
facts and evidence were used to prove both counts. The controversy is catalysed by
the differences between civil and common law systems in punishing conspiracy.
Although, the practice of cumulatively charging conspiracy and genocide is allowed
on the principle that both are independent crimes with different elements, at the point
of conviction some chambers hesitate to convict for both. The justification often is
that to convict on both counts violates the rule of double jeopardy, and since the
purpose of conspiracy is prevention, once the crime is committed the reason for
punishing conspiracy is seen to disappear. While the opposing views against
convicting conspiracy in light of complete crimes may be justified, to look at it only
from its purpose of prevention, especially when relating to the ICTR, is a very limited
perspective that fails to reflect on the other functions intended for the conspiracy
count in this respect. The conspiracy here should also be seen as having the role of
fully explaining the circumstances under which the genocide in Rwanda was

perpetrated. The prosecution before the ICTR proceeded under the notion that the

8% Ch 3 section G. II.
8% Ch 3 section G. II. 2.
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genocide in Rwanda was a result of one overarching conspiracy between the
government, civil and military authorities, who hatched plans, organised and
facilitated the massacre of Rwandans mostly of the Tutsi ethnicity. It would therefore,
be more prudent to meet the interests of justice in these circumstances by convicting
an accused on both counts of conspiracy and genocide to reflect the totality of
crimes that he is culpable of. Since the conspiracy adopted in the Genocide
Convention was intended to reflect common law conspiracy, it should follow that
conviction of conspiracy even when commission of its underlying crime has been
established should in principle still be maintained. Having established that conspiracy
in the ICTR Statute is an independent crime, the chambers should consistently apply
the rules of conviction like with all other independent crimes. Such conviction does
not necessarily need to translate to harsher punishment, as the tribunals can and

indeed order that the sentences be served concurrently.

In the ICTY, conspiracy has not played a major role in establishing criminal
responsibility of the accused.®*’ In the only judgment in which conspiracy to commit
genocide was proved, the chamber decided to apply the merger rule, choosing to
convict the defendants only for genocide, for which their guilt had also been
determined. The criminal responsibility of most defendants before the ICTY has
mainly been established through the concept of JCE, a tool of accountability that
may be referred to as conspiracy’s sister concept.®® Several scholars have equated
JCE to conspiracy because of the many similarities that run across both concepts.
JCE forms the basis of holding an accused criminally responsible for crimes carried
out by a criminal enterprise involving commission of international crimes, if the

accused participated in it with intent. This resembles the underlying theory of

87 Ch 3 section F.

8% Ch 3 section F. II.

Conspiracy as a Crime in International Criminal Law: Juliet Okoth

262



conspiracy as a form of complicity in common law jurisdictions. Just like the
American Pinkerton conspiracy liability theory, criminal responsibility in JCE also
includes foreseeable crimes. Both concepts are used to establish criminal
responsibility for crimes carried out by a group, and require a plurality of persons
involved in a common plan or agreement. However, whereas conspiracy is an
independent inchoate crime punishable regardless of its results, JCE is a mode of
perpetration that only comes into use after and is dependent upon the commission of
crimes. The conclusion drawn here is that JCE reflects conspiracy as a form of
complicity.

The international tribunals have severally equated conspiracy to participating in the
planning and preparation of the underlying international crimes. Often, conduct that
has been charged under the conspiracy count is that of planning and preparing for
the underlying crimes. As a result, the Nuremberg and Tokyo tribunals did not find it
prudent to punish both conspiracy and the charge of planning and preparing to wage
war, choosing instead to punish such conduct under conspiracy. This practice has
also in certain instances been adopted by other subsequent international tribunals.
The linking of both concepts often arises because both present preliminary stages of
a crime. However, it has been established that planning and conspiracy are two
different concepts.®* While planning is a form of complicity that can be carried out by
a single person, conspiracy is an independent collective crime. The former when

carried out by a group of persons is often conclusive evidence of conspiracy.

Conspiracy before the international tribunals has only been punished in the context
of complete crimes. In the respective cases, conspiracy has been used more as a

mode of participation. First, it has been used to punish the leaders who although did

839 Ch 3 section I.
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hold the leaders or masterminds of a criminal enterprise accountable, the Rome
Statute provides for alternative modes of individual criminal liability under its
concepts of co-perpetration or indirect perpetration.®*? Further, the Rome Statute
through its modes of liability of instigation and assistance covers other persons who
although not in a leadership position substantially support commission of crimes by a
collective. Indeed, Article 25 (3) satisfactorily captures conduct for which other
international criminal tribunals may have had to rely on the theory of conspiracy to

establish criminal responsibility.

What is obviously excluded in the Rome Statute is punishment of conspiracy for
purely inchoate liability. This refers to instances where there is evidence of plans
made but no further acts are carried out towards their realisation, or where it is
revealed that accused persons participated in plans involving commission of
international crimes beyond those actually committed. In these circumstances, even
the crime of attempt, which requires substantive steps to have been taken towards
commission of the crimes, would not suffice in creating criminal responsibility. Since
international crimes are classified as the gravest crimes against humanity, even the
mere conduct of coming together and agreeing to carry out such acts ought to be
punished. Especially, when such conduct is manifested in concrete plans, although,

no further action has been undertaken in relation to them.

It may be argued that given the reality of relations between states in the international
arena, any intervention to stop commission of international crimes while still merely
at the preparatory stage is highly unlikely. Indeed, prosecuting crimes that are merely
agreed upon, discussed and planned, with no further steps undertaken would be

rare. Nevertheless, even with the possibility of such exceptional circumstances,

842 Ch 5 section C.
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