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ABSTRACT 

The interpretation and definition of consent have been at the centre of challenges when it comes 

to the prosecution of sexual offences. However, due to conflicting views there seems to be no 

consensus regarding the type of legislative reform required. The various links between mens 

rea, intention, implicit and express consent, subjective and objective belief of consent has led 

to calls that absence of consent as a key aspect of sexual offences should be removed entirely, 

with some arguing that only certain aspects of consent should be removed. This research paper 

will explore the discourse around the concept of consent in sexual offences trials in South 

Africa. Case law will be used to highlight issues of interpretation and the subjective beliefs of 

presiding officers that has led to confusing case law precedents.  Lastly, this research paper will 

explore legal reform arguments that have been made through case law. Additionally, before I 

make my own recommendations, I will explore recommendations made through available 

literature with regards to closing the gap in common law and legislation when it comes to 

consent and sexual offences. 
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CHAPTER ONE 

                                                          INTRODUCTION 

1.1 Introduction 

According to crime statistics published by the South African Police Service (SAPS),1 53 285  

sexual offences were reported in South Africa in the 2023/2024 financial year.2 In contrast, the 

National Prosecuting Authority (NPA) reported a conviction rate of 72.3% which is derived 

from 3 813  out of 5 276 cases.3 The difference of 1 463 cases is not accounted for in the NPA 

report, however because the conviction rate is calculated on matters that go on trial one can 

assume that the 1463 cases were due to acquittals, discharge, unavailability of witnesses, or 

withdrawal by the NPA. Many activists, legal representatives and civil society organisations 

have argued that sexual offences legislation has made it easy for accused persons to avoid 

conviction.4 There have been arguments that the entrenched prejudice in the criminal justice 

system produces unjust verdicts leaving survivors without protection from the law.5 This is 

linked to the lack of victim central criminal justice and legislative methods that strike a balance 

between the accused and the complainant.6 In this research paper I will argue that the current 

prosecution of sexual offences favours perpetrators as there have been a number of cases that 

have not only played a role in perpetuating rape myths but have also failed to hold perpetrators  

accountable for their unlawful conduct.7 

In 2024, two judgments that have had a pivotal impact in the prosecution of sexual offences, 

were handed down in South Africa. The Supreme Court of Appeal (SCA) case of the National 

 
1 South African Police Services Police Recorded Crime Statistics 2023-2024 Annual figures 8 available at  

https://www.saps.gov.za/services/crimestats.php (accessed 23 February 2025). 
2 National Prosecuting Authority, Annual report 2023/2024 54 available at 

https://www.npa.gov.za/sites/default/files/uploads/NPA%202024%20Annual%20Report_web_2.pdf (accessed 

23 February 2025).  
3 National Prosecuting Authority Annual report 2023/2024 54 available at 

https://www.npa.gov.za/sites/default/files/uploads/NPA%202024%20Annual%20Report_web_2.pdf (accessed 

23 February 2025). 
4 Embrace Project NPC and Others v Minister of Justice and Correctional Services and Others (04856/22) 

(2024) ZAGPPHC 961. 
5 Smythe D “Why so few reports of rape end in conviction in South Africa” University of Cape Town Newsroom 

(2016) available at https://www.news.uct.ac.za/article/-2016-02-29 (accessed 29 March 2025). 
6 Borman S , Dey K and Meltz RT et al, “Protecting survivors of sexual offences” The Legal Obligations of the 

State With Regard to Sexual Offences in South Africa” (2013) 13 Women’s Legal Centre available at 

https://shukumisa.org.za/wp-content/uploads/2017/09/Protecting-Survivors-of-Sexual-Offences-Legal-

Obligations.pdf (accessed 29 March 2025). 
7 See: S v Zuma (JPV325/05) 2006 ZAGPHC 45; S v Amos Regional Magistrate Court of Gauteng Pretoria Case 

No 14/683/2018; Coko v S (CA&R 219/2020) (2021) ZAECGHC (9).  
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Director of Public Prosecutions Makhanda v Coko8 and the High Court Case of Embrace 

Project NPC v Minister of Justice and Correctional Services.9 The Embrace Project case has 

since appeared before the Constitutional Court for confirmation of constitutional invalidity on 

the 25 of September 2025 and judgment in the matter has been reserved with no date provided 

for judgment at the time of writing this research paper.10 The above mentioned cases have 

reignited the calls for legislative reform and the analysis of consent as a central element of 

sexual offences. The interpretation and dynamics of consent in so far as the subjective mistaken 

belief of consent has not been a challenge only in South Africa. Some jurisdictions in their 

attempts for reform that accommodates the changing cultural and societal perceptions have 

done away with the test as it was impossible to rebut due to its subjective nature.11 These 

attempts have however failed in endorsing a consistent approach in the assessment of consent. 

Many survivors have no confidence in the justice system due to factors that contribute to the 

attrition of sexual offences cases which leads to a low conviction rate.12 This lack of confidence 

has a ripple effect on reporting and deterrence of would-be offenders. When it comes to sexual 

offences, the current laws and policies are not efficient and require reform.13 It is important that 

legislative mechanisms be strengthened when dealing with sexual offences as this could serve 

as a deterrent factor to perpetrators who in turn will not be able escape liability by exploiting 

the gaps in the law. 

1.2 Problem statement 

Case law has exposed the conundrum that many presiding officers face when interpreting 

aspects of consent in sexual offences. This is clear from the reasoning of various presiding 

officers from different divisions of South African courts and how they apply the law on a 

 
8 Director of Public Prosecutions, Eastern Cape, Makhanda v Coko (main and supplementary judgment) 

(248/2022) (2024) ZASCA 59. 
9 Embrace Project NPC and Others v Minister of Justice and Correctional Services and Others (04856/22) 

(2024) ZAGPPHC 961. 
10 Embrace Project NPC and Others v Minister of Justice and Correctional Services and Others (2025) CCT 

314/24 and CCT 315/24 available at https://m.youtube.com/watch?v=_DsZSVNvyp4&t=3626s (accessed 25 

September 2025); See also Power Law Litigation “Cases redefining consent” (2025) available at 

https://powerlaw.africa/2025/09/26/the-embrace-project-npc-and-another-v-minister-of-justice-and-correctional-

services-and-others/ (accessed 27 September 2025). 
11 Cossins A "Why Her Behaviour Is Still on Trial: The Absence of Context in the Modernisation of the 

Substantive Law on Consent" (2019) 42(2) University of South Wales Law Journal 462 available at 

http://classic.austlii.edu.au/au/journals/UNSWLawJl/2019/17.html (accessed 29 March 2025). 
12 Machisa M, Jina R, Labuschagne G et al “Rape Justice in South Africa: A Retrospective Study of The 

Investigation , Prosecution and Adjudication of Reported Rape Cases From 2012” (2017) 15 Pretoria South 

Africa Gender and Health Research Unit South African Medical Research Council available at 

https://www.samrc.ac.za/sites/default/files/attachments/2022-09/RAPSSAreport.pdf  (accessed 29 March 2025). 
13 Machisa, Jina and Labuschagne et al (2017). 

https://uwcscholar.uwc.ac.za/home
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similar set of facts. This was evident in the S v Coko case which was heard in three different 

courts with three different methods of reasoning and understanding when it came to implied 

consent and its link to the subjective mistaken belief of consent. Each case differs in terms of 

the circumstances surrounding the alleged conduct. This has depicted the weakness of the 

current legislative and common law principles when it comes to the uniform application of the 

law in sexual offences.  

The recommended legislative reforms which include introducing a reasonable mistaken belief 

of consent or removing consent in the definitional elements, however, do not address the 

problem at hand.14  Consent remains a contested issue which leaves its application as a defence 

and justification open to manipulation as it does not present a solution for a victim centred 

approach or ensuring the right to a fair trial.15 If these gaps in the law are not contextualised16 

based on the historical challenges that have occurred in the application and interpretation of 

consent, South African laws will continue being influenced by emerging case law that bring 

forth new dimensions to consent in sexual offences and continue to perpetuate sexual offences 

myths.17 

Currently sections 3, 4, 5, 6, 7, 8, 9 and section 1(2) of the Criminal Law Sexual Offences 

Related Matters Amendment (Act 32 of 2007)18 (herein-after referred to as SORMAA) which 

are the primary provisions when it comes to sexual offences, have been declared 

unconstitutional by the High Court sitting in Pretoria.19 This is after an application was lodged 

by a non-profit organisation together with a survivor who joined the application on the basis 

that the accused in her case was acquitted due to the application of the subjective mistaken 

belief of consent.20 As per the High Court order, parliament had been given 18 months to work 

on alternative constitutional provisions.21 As mentioned above the matter recently appeared 

before the Constitutional Court on the 25 of September 2025 for confirmation proceedings and 

judgment in the matter has been reserved.22 As matters stand, there is a huge gap in the 

prosecution of sexual offences which needs to be addressed urgently. Addressing these gaps is 

 
14 Embrace Project v Minister of Justice 36. 
15 Tadros J “Rape without Consent” (2006) 26 Oxford Journal of Legal Studies 519. 
16 Roux M “Loyiso Coko v S (CA&R 219/2020) [2021] ZAECGHC 91 (8 October 2021): Oblique Subscription 

to Rape Myths as an Indication of the Urgent Need to Reform the Mens Rea Test in Acquaintance Rape Cases in 

South Africa” (2022) 35(3) South African Criminal Justice Journal 3.  
17 Borman, Dey and Meltz et al (2013) 13. 
18 Criminal Law (Sexual Offences related Matters Act 32 of 2007  (32 of 2007). 
19 Embrace Project v Minister of Justice para 78. 
20 Embrace Project v Minister of Justice para 4. 
21 Embrace Project v Minister of Justice para 36. 
22 Embrace Project v Minister of Justice CCT 314/24 and CCT 315/24; See also Power Law Litigation (2025). 
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crucial as this could play a significant role in restoring confidence in the criminal justice system 

for victims and survivors and is a measure that could be employed to ensure the efficient 

prosecution of sexual offences.  

1.3 Research questions 

Considering the complexities and aspects listed above this research paper will explore the 

following questions: 

• What deficiencies currently exist in consent and sexual offences legislation? 

• How can courts ensure a consistent and uniform approach in establishing consent 

keeping in mind the transition from the subjective mistaken belief of consent to the 

objective test? 

• To what extent will the removal of consent in its entirety in the definition of sexual 

offences provide a singular approach of interpretation when it comes to sexual 

offences?  

• How can parliament ensure adequate legislative reform that will pass constitutional 

muster? 

1.4 Significance of the study 

This research paper raises highly relevant gaps as South Africa is currently awaiting 

confirmation from the Constitutional Court regarding the High Court decision to declare 

provisions of SORMAA23 that refer to the absence of consent as unconstitutional. It is 

important to understand the background of this judgment whilst exploring the gaps that 

currently exist in sexual offences legislation. It is also important to understand how the law 

will change should the decision to declare these provisions unconstitutional stand. Taking into 

consideration all these proposed amendments, it is essential to understand on a contextual basis 

what these amendments will mean for complainants and the accused in a criminal trial. 

1.5 Objectives of the study 

This research paper aims to address and discuss the interpretive gaps in the law of consent in 

sexual offences. It aims to explore available and recommended reforms to address existing 

gaps. Moreover, it aims to provide a balanced understanding of the law of consent by looking 

 
23 The Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
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at the concept on a broader scale through exploration of the rights of the complainant and those 

of the accused in a sexual offences trial. 

1.6 Literature review 

Studies covering the different aspects of sexual consent have long been explored in the common 

law context and statutory context. A large body of work has been sparked by the changing 

dynamics presented by case law,24 whilst some arguments have existed since the promulgation 

of statutory provisions. Artz and Smythe25 argue that the process of law reform when it comes 

to sexual offences may have started in 1998, however the focus which led to SORMAA was 

not on addressing deficiencies and introducing victim centred laws. The main focus of the 1998 

reform process was on the introduction of new offences and mechanisms for reporting and 

prosecution.26 The authors argue that a number of crucial aspects such as the exclusion of the 

absence of consent in the definitional elements were ignored.27 This view is supported by a 

discussion paper which was commissioned by the Department of Justice in 199928 which argues 

that sexual offences legislation in South Africa did not at the time reflect the lived experiences 

of rape survivors.29 The issue of consent was also central to the issues explored in this 

discussion paper, however those discussions and recommendations were not carried through to 

SORMAA.30 When it comes to law reform, many have argued that reform measures tend to be 

influenced by legal practitioners who are ignorant to certain ideals such as a victim central 

approach in criminal trials. This in turn results in practitioners prioritising their own interests.31 

If reform is strictly focused on procedural and evidential challenges then it will not address the 

issue of “wrongful” acquittals.32  

Consent has previously been considered to be “a single concept with a multiplicity of 

competing conceptions.”33 Due to its multiplicity it is often considered to be “elusive” and is 

 
24 S v Zuma. See also: S v Amos; Director of Public Prosecutions, Western Cape v Prins (A134/08) (2012) 

ZAWCHC 42; Teddy Bear Clinic for Abused Children and Another v Minister of Justice and Constitutional 

Development and Another 2013 (12) BCLR 1429 (CC); S v LN (12/2023) [2025] ZAWCHC 40; Director of Public 

Prosecutions v Coko.  
25 Artz L and Smythe D Should We Consent (2008) 4. 
26 Artz and Smythe (2008) 4. 
27 Artz and Smythe (2008) 4. 
28 Discussion Paper Commissioned by Deputy Minister of Justice, Legal Aspects of Rape (1999) available at 

https://health.uct.ac.za/sites/default/files/content_migration/health_uct_ac_za/806/files/Legal-Aspects.pdf  

(accessed 13 April 2025). 
29 Discussion Paper (1999). 
30 Artz and Smythe (2008) 4. 
31 Cossins (2020) 578. 
32 Cossins (2020) 580. 
33 Omar J “Clarity, Consistency, and Community Convictions: Understanding the Defence of Consent in South 

African Criminal Law” (2022) 35(2) South African Journal of Criminal Justice 133. 

https://uwcscholar.uwc.ac.za/home

https://health.uct.ac.za/sites/default/files/content_migration/health_uct_ac_za/806/files/Legal-Aspects.pdf


6 
 

said to be reliant on context and interpretation.34 This means it is largely influenced by different 

factors unique to each case.35 This view is supported by Reynolds who states in her study that 

consent is “elastic” and ambiguous and promotes constructive power of discourses.36 Reynolds 

further argues that courts often see complainants as passive to sexual conduct which results in 

women being seen as victims rather than bearers of bodily autonomy.37 This classification often 

leads to the failure to recognise the shift of power in granting consent.38 From the available 

precedents and legislative frameworks it seems little has been done to dismantle the social and 

cultural constructs that women as consenting parties need to be convinced, seduced and 

acquired rather than “agents” who have consenting powers.39 O’Malley and Hoven argue that 

it is imperative that when analysing and interpreting consent that this be done in line with 

prevailing constitutional rights.40 This research paper will highlight how the failure to critically 

examine the concept of consent has persisted for decades leading to violations of the right to 

bodily integrity as provided for by section 12(2) of the Constitution.41 

Brett introduces different aspects and methods of consent and breaks it down into two 

approaches which are the attitudinal model of consent and the performative concept of 

consent.42 Brett explains his understanding of the performative approach which focuses on 

what one says and what one does which essentially covers speech and its connection to 

conduct.43 He further argues that courts should desist from viewing consent from an attitudinal 

perspective which warrants a subjective analysis of the state of mind of both the accused and 

the complainant.44 To expand on his argument, he provides context to situations where reliance 

to verbal and non-verbal methods of consent may not translate to consent being given.45 

Although I agree with these submissions, an argument will be made on how denouncing other 

aspects of consent and focusing on one dimensional methods and debates has led us to the 

 
34 Cossins (2020) 289. 
35 Cossins (2020) 289. 
36 Reynolds P “Women’s Agency and the Fallacy of Autonomy: The Example of Rape and Sexual Consent” in 

Marway H and Widdows H (ed) Women and violence, The agency of victims and perpetrators” Genders and 

Sexualities in Social Science (2014) 208. 
37 Reynolds (2014) 198. 
38 Reynolds (2014) 198. 
39 Reynolds (2014) 207. 
40 O’Malley & Hoven “Consent in the law relating to sexual offences” in Ambos K, Duff A, Roberts J et al (eds) 

Core Concepts in criminal law and criminal Justice, Anglo-German dialogues (2020) (1) Cambridge University 

Press 140. 
41 Constitution of the Republic of South Africa, 1996. 
42 Brett N “Sexual Offenses and Consent” (1998) 11 (1) Canadian Journal of Law and Jurisprudence 70. 
43 Brett (1998) 75. 
44 Brett (1998) 82. 
45 Brett (1998) 80. 
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current position. This research paper will make submissions that the concept of consent should 

encompass the multiple facets presented not only by case law but by social aspects in modern 

day society in order to close the legislative gaps.  

Studies have outlined how an assessment of consent leaves the concept open for interpretation 

and allows for manipulation of the defence.46 Additionally these studies have shown how an 

analysis and enquiry into the complainant’s actions and comparing it to the state of mind of the 

accused shifts the focus to the complainant.47 This research paper will introduce a different 

perspective by highlighting how in general this aspect is initiated the moment an enquiry is 

made regarding implied consent and subjects complainants to notions that their conduct caused 

certain inferences. 

Implied consent is at the centre of challenges regarding the subjective mistaken belief of 

consent.48 This subjective belief involves analysing the state of mind of the accused at the time 

of the commission of the offence and circumstances which may have led the accused to 

believing that consent was granted.49 Plaxton however disagrees with how the concept of 

implied consent has been linked to the accused person’s state of mind and disagrees with how 

the concept has been previously applied by courts.50 He states that when implied consent is 

correctly applied the analysis should shift to state of mind of the complainant rather than the 

accused mistaken belief.51 This research paper agrees with this submission and will present 

cases in which the accused person’s perception of implied consent may not be what the 

complainant intended to communicate. 

The challenge regarding performative methods of consent such as verbal communication and 

physical responses is highlighted by Cossins who argues that the statutory definitions of 

consent do not assist in sexual offences trials.52 Cossins states that the definitions promote a 

model built around expressive and communicative methods.53 Gaps have been identified in the 

expressive method of consent, this is on the basis that the method assumes that complainants 

 
46 Tadros J “Rape without Consent” (2006) 26 Oxford Journal of Legal Studies 16. 
47 Tadros (2006) 16. 
48 S v Zuma 45. See also: S v Amos; Director of Public Prosecutions, Western Cape v Prins; Director of Public 

Prosecutions v Coko. 
49 Cossins (2020) 296 
50 Plaxton P “Implied Consent and Ewanchuk” Implied Consent and Sexual Assault Intimate Relationships, 

Autonomy, and Voice (2015) 17. 
51 Plaxton (2015) 17. 
52 Cossins (2020) 286. 
53 Cossins (2020) 286. 
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have the authority that they may not actually possess when expressly consenting.54 In the 

expressive method of consent a complainant’s freedom to choose to consent and the actual 

consent are presumably attributed to the complainant in criminal trial.55 I submit that the 

attempts to introduce reasonable belief or reasonable steps to ensure that consent is given will 

lead to a hidden requirement for expressive and communicative methods of consent. I will 

further argue that this approach may be problematic in cases where complainants are 

submissive due to coercion, intimidation and fear. 

Research has shown that lack of expressive non-consent including physical resistance has 

played a role in deciding whether the accused subjectively believed that consent was given, 

however the presentation of research into peri-traumatic responses and submissions have 

played a significant role in dismissing this aspect as suggesting that consent was given.56 The 

reference to peri-traumatic responses is not new. In S v Zuma57 an expert was called regarding 

submissions that were made by the complainant to the effect that her lack of expressive 

methods of consent and submission were due to her fear and shock.58 In this case the court 

drew inferences from the complainant’s lack of expressive methods of consent as she did not 

physically or verbally indicate non-consent.59 This research paper will highlight  how lack of 

expressive non-consent has previously been a factor in implied consent leading to the 

problematic interpretation of the inference drawn by the accused. 

The High Court judgment in Coko v S received widespread criticism. Authors like Roux60 

believed the presiding officer misdirected and misinterpreted the law by failing to apply his 

discretion to the fact that South African subjective mistaken belief of consent needed reform. 

Additionally, the author argued that the reasoning of the Court contained various 

misconceptions and rape myths.61 I disagree with this aspect of criticism, and I will submit 

other reasons why this judgment set a confusing precedent by highlighting how judicial 

discretion is linked to the framework of the law. 

Various factors have an effect on judicial discretion and judicial perceptions, although judicial 

discretion is meant to provide a safeguard in the evaluation of evidence, judicial officers are 

 
54 Cossins (2020) 286. 
55 Omar J (2022) 147. 
56 Embrace Project v Minister of Justice para 27. 
57 S v Zuma. 
58 S v Zuma 66. 
59 S v Zuma 160. 
60 Roux (2022) 357. 
61 Roux (2022) 357. 
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not trained to respond to trauma, leading to lack of protection of vulnerable witnesses.62  

Research has shown that cultural cognition and factual perceptions play a role in analysing the 

state of mind of either the complainant or the accused.63  The Regional Court, High Court and 

SCA Coko judgment is a classic example of how rulings made when applying the facts to the 

law can differ, this has highlighted the need for legal criteria to ensure that judicial discretion 

and perception is based on facts, restricted to the application of the law and not influenced by 

stereotype and myths.64 

In considering reform in the prosecution of sexual offences, many jurisdictions outside South 

Africa have adopted the statutory definition of consent as well as the objective test in assessing 

mistaken belief,65 however even with this more “reformed’ approach, challenges still exist. 

Studies have shown that in countries that have adopted the reformed approach, the objective 

standard is not entirely objective as it rests on the subjective standards of presiding officers.66 

The lack of legislated standards of “reasonableness” have also shifted the focus to be on the 

complainant’s conduct,67 additionally there has been no significant increase in conviction rates 

in those jurisdictions that have introduced the reasonable belief test.68 

However, in his paper, Pickard69 advocates for the application of the objective test when 

analysing the accused persons mens rea, and argues that the application of the objective test 

does not set any unreasonable standard and breaks down how this test can be correctly 

applied.70 These conflicting views regarding the application of the objective standard show that 

the same challenges that existed in the subjective mistaken belief of consent somehow manifest 

themselves even with the objective standard.  This research paper will assess how the persistent 

challenges with the subjective and objective standard can be addressed. 

The argument of removing consent in its entirety was assessed in the submissions made before 

the High Court in the Embrace Project case,71 albeit arguments that it would compromise the 

 
62 Cossins (2020) 580. 
63 Kahan DM “Culture, Cognition, and Consent: Who Perceives What, and Why, in Acquaintance-Rape Cases” 

(2010) 158 University of Pennsylvania Law Review 732. 
64 Vandervort L “Sexual assault: availability of the defence of belief in consent” (2005) 84 Canadian Bar Review 

89. 
65 Cossins (2019) 462. 
66 Cossins (2019) 462. 
67 Cossins (2019) 462. 
68 Gore A “It’s All or Nothing: Consent, Reasonable Belief, and the Continuum of Sexual Violence in Judicial 

Logic” (2021) 30 Social and Legal Studies 524. 
69 Pickard T “Culpable Mistakes and Rape: Relating Mens Rea to the Crime” 1980 (30) Toronto Law Journal. 
70 Pickard (1980) 79. 
71 Embrace Project v Minister of Justice para 22. 
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presumption of innocence.72 However, the exclusion of consent would not make a material 

difference in the prosecution of sexual offences.73 The issue of retainment of consent must not 

be viewed in isolation as it is not just about shifting the focus from the complainant to the 

accused but it speaks to granting both parties equal power to consent.74 The inclusion of 

absence of consent as an element seems to be inevitable regardless of the challenges it 

presents.75 I agree with this submission and will present options that will ultimately show that 

whether absence of consent is retained as an element or used as a justification the concept will 

always find expression in sexual offences cases as sexual conduct is not presumed unlawful, 

consent will unavoidably be a crucial factor. Research shows that the objective test will shift 

the onus from the state to prove the accused is guilty beyond a reasonable doubt to the accused 

having to prove that they believed consent was given.76 I disagree with this view and 

submissions are made about how the nature of criminal proceedings does not allow for this shift 

in the onus. 

1.7 Research material 

This study will make use of journal articles, books, case law, commentary on legislation and 

internet sources that speak to consent, its interpretation and the inadequacy and gaps of current 

legislative methods and proposed legislative reform. 

1.8 Research methodology 

This study will be based on a qualitative desktop study. It seeks to analyse the deficiencies in 

sexual offences legislation which has led to gaps in the analysis of consent using common law 

principles and the statutory interpretation of sexual offences. The element of consent will be 

broken down based on challenges and gaps raised by emerging case law. A comparison looking 

into the various aspects of consent as applied in case law will be made.  

1.9 Chapter outline 

Chapter 2 – Deficiencies and gaps in sexual offences legislation;  

This chapter will examine the deficiencies and gaps in sexual offences legislation in so far as 

the concept of consent before and after the promulgation of statutory provisions in SORMAA77 

 
72 Schwikkard PJ “Rape: an unreasonable belief in consent should not be defence” (2001) 34(1) South African 

Journal of Criminal Justice 6. 
73 Schwikkard (2001) 6. 
74 Schwikkard (2001) 6. 
75 Schwikkard (2001) 8. 
76 Embrace Project v Minister of Justice para 50. 
77 Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
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and common law notions in the prosecution of sexual offences. This chapter will also explore 

recommendations for closing the gap in sexual offences. This will lay a foundation for the 

following chapters which contain an analysis of challenges presented by emerging case law as 

a result of these deficiencies and gaps in legislation. 

Chapter 3 - Comparison of the reasoning in the S v Coko matter in the Regional Court, High 

Court and Supreme Court of Appeal; 

This chapter seeks to trace the S v Coko matter from the Regional Court, High Court and 

Supreme Court of Appeal. A comparison of the reasoning will be made to outline the current 

challenges with the interpretation of consent from a judicial perspective. This case will then be 

used to unpack mens rea and intention in sexual offences and exploring its link to subjective 

mistaken belief of consent. This chapter is crucial in understanding how the gaps presented by 

the subjective interpretation of the law by presiding officers can lead to lack of uniformity and 

consistency in applying the law and thus creating a puzzling precedence.  

Chapter 4 – An analysis of consent in light of the proposed introduction of the objective 

standard in assessing mens rea; 

This chapter will analyse the challenges regarding mistaken belief of consent in so far as the 

proposed introduction of the objective standard.  Taking into consideration that a large part of 

the provisions in SORMAA which contain the absence of consent as a definitional element 

have recently been declared unconstitutional by the High Court. Additionally, the High Court 

has ordered that the legislature incorporate the objective standard, it is therefore crucial that we 

understand how these changes will impact the prosecution of sexual offences in the future. This 

chapter will also look into the application and interpretation of consent in countries such as 

Canada, United Kingdom and Australia. The reason why these countries were selected is 

because they have adopted the objective standard in the assessment of mens rea. Lessons will 

be drawn in so far as these countries’ provisions for consent and the application and adoption 

of the objective standard. The lessons drawn will assist in identifying solutions that have not 

produced the desired outcome but will also include best practices which will assist in closing 

gaps in sexual offences legislation in South Africa. 

Chapter 5 – Conclusion and recommendations; 

This chapter will conclude the research presented in this research paper and will also include 

my recommendations. 
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CHAPTER TWO 

               DEFICIENCIES AND GAPS IN SEXUAL OFFENCES LEGISLATION 

2.1 Introduction 

The challenges and gaps that have emanated from sexual offences legislation are largely 

centred around the concept of consent.78 One of the main reasons why the concept is 

contentious is because the autonomy of complainants is reliant on the ability to give or refuse 

consent and for the accused it is the concept that renders whether one is guilty or not guilty. 

The misperception, complexity and multifaceted nature of consent have led to the legal reform 

of sexual offences becoming a complicated task.79 The narrow and limited understanding of 

consent and the assumption that one can simply grant or refuse consent is ignorant of all the 

other dynamics of consent, which if ignored will continue to lead to unfavourable results in 

criminal trials. 

The journey towards transitioning from common law sexual offences to statutory offences 

started in 1998.80 However, I have observed how challenges that existed in that law reform 

process still persist many years later. The challenges that were cited in 1999 in the law reform 

discussion paper around consent and victim-centred laws have yet again found expression in 

the current emerging calls for legislative reform.81 These calls for legislative reform have been 

based on multiple gaps that have been identified in the current legislation. The openness and 

broadness of consent have led to divergent views on how legislative mechanisms in relation to 

the concept can be strengthened to ensure that perpetrators do not escape liability easily.82 In 

addition to the above, there is a widespread lack of knowledge and confusion around consent 

in relation to sexual offences.  

In this chapter I will follow the journey and history of the law reform process in relation to 

sexual offences from 1998 to the promulgation of SORMAA83 I will then explore the current 

gaps in the Act, including some of the inherited common law principles. Lastly, I will look at 

 
78 See Embrace Project v Minister of Justice; See also S v Zuma ;Coko v the State:  Director of Public Prosecutions 

v Coko. 
79 Hornle T “The Challenges of Designing Sexual Assault Law” (2024) 77 Oxford University Press 51.  
80 Artz and Smythe (2008) 4. 
81 Roux (2022) 357. 
82 Embrace Project v Minister of Justice.  
83 Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
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some of the recommendations that have previously been made in available literature with 

regards to filling the gaps in common law and legislation in relation to consent in sexual 

offences. 

2.2 Historical evaluation of laws relating to sexual offences 

The historical background of legal reform with regard to sexual offences in South Africa was 

prompted by the discriminatory nature of the substantive and procedural laws.84 This included 

the discriminatory definition of sexual offences which portrayed women as the only victims of 

sexual offences and the admissibility of evidence pertaining to sexual history of the 

complainant.85 Prior to the promulgation of SORMAA86 activists and feminists believed the 

laws failed to create a balance between the rights of complainants and the accused in criminal 

trials.87 The reform process that was initiated in 1998 because of the above submissions was 

criticised for having been influenced by legal practitioners who were ignorant to certain ideals 

such as victim-central laws and instead prioritised their own interests.88 As a result of this, 

victims of sexual offences are still experiencing injustice and secondary victimisation in sexual 

offences trials.89 

Law reform has over the years sparked a number of diverging views.90 I submit that the 

diverging views are a reflection of how society is divided when it came to sexual offences. The 

objectives were split with some groups advocating for the prioritisation of the right to human 

dignity and bodily autonomy for victims and some groups advocating for strengthening 

corrective measures for the accused.91 Because of these diverging views certain crucial factors 

pertaining to sexual offences were missed.92 One of the crucial factors that was not adequately 

explored is the different aspects of consent. This failure to adequately explore the concept has 

led to the current issues around consent. Reform measures including all subsequent 

 
84 Discussion Paper (1999) 104. 
85 Discussion Paper (1999) 104. 
86 Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
87 Artz L and Smythe D “Feminism vs. the State? A Decade of Sexual Offences Law Reform in South Africa” 

(2007) 74 Agenda 13. 
88 Cossins (2020) 578. 
89 Dowds E “Redefining consent: rape law reform, reasonable belief, and communicative responsibility” (2022) 

49 Journal of Law and Society 828. 
90 Artz and Smythe (2008) 1. 
91 Artz and Smythe (2008) 1. 
92 Artz and Smythe (2008) 1.  

https://uwcscholar.uwc.ac.za/home



14 
 

amendments to SORMAA93 do not address the conceptual issues around consent. Attempts at 

reform have previously failed because law makers do not evaluate key concepts holistically.94 

The initial objectives of the South African Law Reform Commission (herein-after referred to 

as the Commission) who produced the 1999 discussion paper on sexual offences and 

substantive law was to propose changes to the criminal justice system to ensure that victims 

have access to justice.95 More than 25 years later that objective has not been met. Victims 

continue to protest that they have been failed by the justice system.96 However, to fully 

understand where exactly the system is failing insofar as sexual offences, the connection 

between the law, its application and the gaps must be explored. The submissions that were 

made by the Commission in the 1999 discussion paper show that there was some understanding 

of the complexities around consent.97 The complexities that were picked up then have also been 

raised in recent case law.98 One of the submissions made in 1999 was in relation to mens rea 

and mistaken belief of consent.99 The Commission at that time agreed that the accused person’s 

mistaken belief must be reasonable.100 These submissions however were not adopted by the 

legislature. This led to a failure to strengthen mechanisms to ensure that victims and 

complainants are protected. 

The absence and presence of consent as an element of sexual offences was debated largely in 

the 1999 discussion paper101 and the 2002 sexual offences report102 and although a 

recommendation was made to remove consent as an element and retain it as a justification this 

 
93 As amended by the Judicial Matters Amendment Act 66 of 2008; Criminal Law (Sexual Offences and Related 

Matters) Amendment Act Amendment Act 6 of 2012; Prevention and Combating of Trafficking in Persons Act 7 

of 2013; Judicial Matters Amendment Act 42 of 2013; Criminal Law (Sexual Offences and Related Matters) 

Amendment Act Amendment Act 5 of 2015; Judicial Matters Amendment Act 24 of 2015; Judicial Matters 

Amendment Act 8 of 2017; Judicial Matters Second Amendment Act 43 of 2013; Cybercrimes Act 19 of 2020; 

Criminal Law (Sexual Offences and Related Matters) Amendment Act Amendment Act 13 of 2021; Judicial 

Matters Amendment Act 15 of 2023. 
94 Quilter J “Getting Consent ‘Right’: Sexual Assault Law Reform in New South Wales” (2020) 46:2 Australian 

Feminist Journal 245.  
95 South African Law Reform Commission “Sexual offences: the substantive law” Discussion paper 85 (1999) (ii) 

available at https://www.justice.gov.za/salrc/dpapers/dp85.pdf (accessed 13 April 2025). 
96 Ditshego J “Gaps in South Africa’s rape laws could be why survivors are not getting justice” Daily Maverick 

(2023) available at https://www.dailymaverick.co.za/article/2023-11-08-gaps-in-south-africas-rape-laws-could-

be-why-survivors-are-not-getting-justice/ (accessed 01 June 2025).   
97 Discussion paper 85 (1999) 72-77.  
98 S v Zuma 45. See also: S v Amos; Director of Public Prosecutions, Western Cape v Prins ; Teddy Bear Clinic v 

Minister of Justice; S v LN; Director of Public Prosecutions v Coko. 
99 Discussion paper 85 (1999) 117. 
100 Discussion paper 85 (1999) 117. 
101 Discussion paper 85 (1999) 72. 
102 South African Law Reform Commission “ Sexual Offences report” (2002) 31 available at 

https://www.justice.gov.za/salrc/reports/r_prj107_2002dec.pdf (accessed 13 April 2025). 
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resolution was not implemented by the legislature.103 There is little information regarding the 

reasons why the legislature took the decision to retain consent as both an element and a 

justification against the recommendations made by the Commission but what is clear is that the 

issues around consent were not fully explored. 

2.3 Common Law 

One of the objectives of SORMAA was to repeal common law offences in relation to sexual 

offences and replace them with broader and expanded statutory offences.104 The reasons behind 

this overhaul of common law in sexual offences was largely because of the limited and 

inadequate definitions of certain offences and the gendered nature of sexual offences.105 Under 

common law rape was defined as “a man having unlawful and intentional sexual intercourse 

with a woman, without her consent”.106 Prior to the promulgation of SORMAA, common law 

definitions and provisions received widespread criticism due their gendered language and 

legislators received pressure for legal reform due to the lack of statutory definitions for sexual 

offences.107  Another challenge with common law in relation to sexual offences was the narrow 

definition of penetration.108 Common law required penetration through male genitalia and 

female genitalia and as such did not recognise penetration by other means.109 The challenge 

with this narrow common law definition of sexual offences was discussed in the Masiya v 

Director of Public Prosecutions Pretoria case.110 In this case the common law definition of 

rape was declared unconstitutional in so far as it distinguished between penetration through the 

vagina and the anus.111 This resulted in some charges involving penetration being classified as 

indecent assault therefore limiting the courts in so far as interpretation when it came to other 

methods of penetration. The court stated in its judgment that the common-law definition of 

rape needed to be expanded.112 

In relation to consent and common law, submissions were made during the law reform process 

that started in 1998, that including absence of consent as a definitional element to sexual 

 
103 Artz and Smythe (2008) 6. 
104 Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
105 Artz and Smythe (2007) 10. 
106 Discussion Paper (1999) 31. 
107 Wykes and Artz (2020) 215. 
108 Artz & Smythe (2007) 10. 
109 Artz and Smythe (2007) 10. 
110 Masiya v Director of Public Prosecutions Pretoria and Another (CCT54/06) (2007) ZACC 9. 
111 Masiya v Director of Public Prosecutions para 93. 
112 Masiya v Director of Public Prosecutions para 93. 
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offences goes against common law.113 It was argued that in all other common law offences 

consent must be raised by the accused and the accused bears the onus of proving that consent 

was given.114 In terms of South African common law and other aspects of consent, reliance has 

been placed on Snyman’s reference to tacit and express consent and that has been used as a 

benchmark in case law.115 In the Coko v the State case before the High Court reference was 

made to Snyman’s understanding of tacit and express consent and it was stated that “for consent 

to succeed as a defence, it must have been given consciously and voluntarily, either expressly 

or tacitly, by a person who has the mental ability to understand what he or she is consenting to, 

and the consent must be based on a true knowledge of the material facts relating to the 

intercourse”.116 The tacit consent that Snyman refers to in the above reference is another term 

used for implied consent, which is commonly used in criminal trials. This reference is probably 

the most detailed source that exposes some crucial factors around consent. As such, the SCA 

in the State v Coko appeal endorsed these factors by stating that by virtue of the inclusion of 

“agreement” in the definition of consent, consent must be “given consciously and voluntarily, 

either expressly or tacitly”.117 Additionally in the SCA State v Coko case it was emphasized 

that consent to one sexual act does not imply that consent is given to other sexual acts.118 

Available literature on consent refers to other aspects of consent but does so in relation to the 

law of contract.119 This is not far from the current legislative and common law provisions.  

Although there is no definition of consent available in terms of common law, its very nature is 

based on an agreement which explains why available literature refers to the law of contract.120 

In addition to the above reference, averments have been made that the defence of mistaken 

belief originates from common law.121 Gaps in common law offences were largely exposed 

during the 1998 law reform process. Over and above the gaps discussed above, there was a 

change in attitude towards sexual offences being viewed as crimes against the community and 

public to the perception of sexual offences being viewed as gross violations of human dignity 

and bodily autonomy.122 The above shift in attitude is, however, reflected in the calls for 

 
113 Discussion Paper (1999) 34. 
114 Artz and Smythe (2007) 12. 
115 Notito v The State (123/11) [2011] ZASCA 198 paras 5-8.  
116 Coko v S para 89. 
117 Director of Public Prosecutions v Coko para 55. 
118 Director of Public Prosecutions v Coko para 57. 
119 Lawson JD “Principles of the American Law of Contracts at Law and in Equity” (1893). See also: Simmons 

AJ “Tacit Consent and Political Obligation” (1976) 5 Philosophy & Public Affairs.  
120 Lawson JD (1893). See also Simmons AJ (1976).  
121 Swemmer S “Challenging Consent—Applicant Versus Amicus Curiae Interventions in Sexual Violence 

Cases in South Africa” (2024) 16 Journal of Human Rights Practice 999. 
122 Discussion Paper (1999) 32. 
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legislative reform and is not a reflection of society’s acceptance and understanding of the above 

mentioned rights.  

In addition to the above, common law dictates that when looking into guilt in criminal offences, 

mens rea translated as “the guilty mind” plays an integral part. Legal jurisprudence provides 

for theories of guilt; this includes the normative guilt concept and the psychological guilt 

concept.123 The normative guilt concept embraces the objective test and is based on whether 

the accused was negligent in the commission of the offence by disregarding the law and 

foreseeing the consequences but going ahead with the conduct despite the risk.124  The court 

then has to evaluate whether the accused person’s risk was reasonable. The psychological 

concept of guilt focuses more on the state of mind and psychological state of the accused at the 

time of the commission of the offence by looking at factors such as intention and awareness.125 

This is where the subjective mistaken belief of the accused is then derived from. These theories 

of guilt are an integral part to the discourse around absence of consent and will be discussed 

further in chapter three and chapter four. 

2.4 The Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 

2007) (SORMAA) 

SORMAA was promulgated on the 13th of December 2007.126 The promulgation of the Act 

came after almost a decade of the law reform process which started in 1998.127 Amongst other 

objectives, SORMAA’s purpose includes  amending, reviewing and expanding all laws relating 

to sexual offences and incorporate all laws into a single statute.128 SORMAA’s  preamble paints 

a picture of where South Africa was as a country before the legal reform process started in 1998 

in terms of sexual offences. It is also a recognition of the limits to the impact of legal reform.129 

In the preamble, the legislature concedes that “South African common law and statutory law 

do not deal adequately, effectively and in a non-discriminatory manner with many aspects 

relating to or associated with the commission of sexual offences”.130 Although this concession 

was made in 2007 when SORMAA was promulgated, I have observed how the issue pertaining 

 
123 Nowakowski J and Czeslaw J “Logical Model of Guilt as a Part of a Structure of Crime” Institute of Control 

and Information Engineering  Poznan University of Technology (2014) 6. 
124 Nowakowski J and Czeslaw J (2014) 7. 
125 Nowakowski J and Czeslaw J (2014) 6. 
126 Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
127 Van Der Bijl C and Rumney PNS “Attitudes, Rape and Law Reform in South Africa” (2009) 73 The Journal 

of Criminal Law 416. 
128 Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
129 Van Der Bijl and Rumney (2009) 414. 
130 Preamble of the Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
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to lack of protection of victims still exists more than 18 years later. This concession is a further 

recognition of the systemic failure of the criminal justice system to enforce criminal laws that 

address dysfunctional societal norms.131 When the SORMAA was eventually gazetted, it only 

dealt with a few issues around sexual offences. This included a gender-neutral definition of 

sexual offences, an expansion of different sexual offences, and incorporation of absence of 

consent and coercion into the definition of various offences.132   

The absence of consent is a key factor for various offences in SORMAA. The offence of rape,133 

compelled rape,134 sexual assault,135 compelled sexual assault,136 compelled self-sexual 

assault,137 compelling persons 18 years and older to witness sexual acts,138 exposure or display 

of genital organs to persons 18 years or older139 and engaging the sexual services of a person 

18 years or older140 all contain an element of consent as provided for in the SORMAA.141 

Further to the above, the legislature in SORMAA defined consent in section 1(2) of the Act as 

a “voluntary and uncoerced agreement”.142 This definition is designed to incorporate both 

consent and coercion in sexual offences legislation and this was received positively by 

reformists.143 However, this narrow and limited definition has led to various interpretive gaps 

which will be discussed below.  

SORMAA under section 1(3) (a-d) lists circumstances in which one does not “voluntarily 

consent” to sexual conduct. This includes factors such as coercion, intimidation, 

misrepresentation, lack of capacity due to age, mental illness, sleep and unconsciousness.144 

Although this particular provision does not in isolation cover the emerging gaps in sexual 

offences, it is however commended for listing circumstances which constitute coercion and 

thus recognising that submission does not always mean that a party is consenting.145 The 

 
131 Van Der Bijl and Rumney (2009) 420. 
132 Smythe D “Commentary on the Criminal Law (Sexual and Related Matters) Amendment Act (No. 32 of 

2007” (2019) RS 2 available at http://jutastat.juta.co.za/nxt/gateway.dll/sxoc/12/13?f=templates$fn=default.htm 

(accessed 21 June 2025).  
133 Section 3 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
134 Section 4 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
135 Section 5 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
136 Section 6 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
137 Section 7 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
138 Section 8 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
139 Section 9 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
140 Section 11A of the Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007) . 
141 Sections 3, 4, 5, 6, 7, 8, 9, 11A of the Criminal Law (Sexual Offences and Related Matters) Amendment Act 

(32 of 2007). 
142 Section 1(2) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
143 Van Der Bijl  and Rumney (2009) 417. 
144 Section 1(3) (a-d) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
145 Smythe (2019). 

https://uwcscholar.uwc.ac.za/home

http://jutastat.juta.co.za/nxt/gateway.dll/sxoc/12/13?f=templates$fn=default.htm


19 
 

legislators resolution to interlink consent and coercive circumstances was seen as an attempt to 

move the focus to the accused.146 In cases where the complainant consented to sexual conduct 

due to intimidation and coercion raising the above mentioned factors would essentially mean 

consent is negated.  

As mentioned above, the issue of consent was a controversial aspect in the 1998 law reform 

process, however it was retained in SORMAA.147 Reports issued at the time show that the 

Portfolio Committee rejected the submission to exclude consent and stated that removing 

consent served no purpose as the accused could still raise consent as a justification.148 Those 

who had been advocating for the removal of consent when the law reform process started in 

1998 believed that the move to retain consent was an oversight and a missed opportunity by 

the legislature.149 It was stated that the legislature had an opportunity to align sexual offences 

with other offences where consent is only used as a justification.150 However, I submit that 

sexual offences cannot be compared with other offences as sexual conduct is not from the face 

of it presumed unlawful, what makes it unlawful is the absence of consent. Additionally, 

commentators who have made submissions on SORMAA have stated that consent needs to be 

dealt with separately as an element of sexual offences in criminal trials as set out in the 

definition of the various sexual offences.151 In this way, the prosecution has a duty to then bring 

evidence that will the absence of consent.152  Consent as a justification of unlawfulness and as 

an element of sexual offence is intertwined, whether it is dealt with under unlawfulness or as 

an element of its own is neither here nor there as it does not shift the duty of the prosecution to 

prove its absence. 

The ultimate resolution to redefine consent and expand on factors that negate consent in 

SORMAA was a significant step from the narrow definition provided by common law.153 

However, some have argued that no matter how consent has been defined or expatiated, the 

concept still remains a contentious area when it comes to the prosecution and conviction of 

sexual offences.154 The change brought about by SORMAA although commended, has been 

 
146 Wykes M and Artz L “What’s law got to do with it? Comparing the failure to deter or convict rapists in the 

United Kingdom and South Africa” (2020) 26(2) International Review of Victimology 219. 
147 Artz L and Roehrs S “Criminal Law (Sexual and Related Matters) Amendment Act (No. 32 of 2007): Emerging 

issues for the health sector” (2009) 27 (10) Continuing Medical Education 464. 
148 Wykes & Artz (2020) 219. 
149 Smythe (2019). 
150 Smythe (2019). 
151 Smythe (2019). 
152 Smythe (2019).  
153 Artz and Roehrs (2009) 464. 
154 Wykes and Artz (2020) 219. 
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criticised because currently old meanings of key concepts have found their way into the newly 

defined concepts and old cultural myths still exist.155 In the following chapter I will 

demonstrate how case law has proved that the attempt to prevent secondary victimisation of 

rape victims in the criminal justice systems through SORMAA has been inadequate although 

that was one of the main objectives of the law reform process in 1998.156 

2.5 Recommendations and methods to be considered to fill the current gaps in sexual 

offences legislation 

Considering the gaps in common law and legislation as discussed above, this section of the 

research paper will evaluate recommendations that have previously been made in available 

literature with regards to closing the gaps in legislation and common law in so far as consent 

in sexual offences. As I will argue, exploring the gaps between culture, norms, practices and 

the law in relation to consent in sexual offences is essential to achieve the necessary legal 

reform in sexual offences legislation. Sexual offences statistics have led to various policy 

dialogues on how society’s perception and understanding of consent in sexual offences can be 

changed.157 Changing perceptions requires a recognition into the role that culture, norms, 

practices and the law play in the construction of consent. Research has shown that a majority 

of legal reforms are closely linked to culture.158 However, because of cultural paradigm and 

dominant beliefs, reforms seldom address vulnerable groups. Gaps in terms of how the law is 

applied and what the law says are common in the legal system especially if such laws are 

influenced by norms and practices.159 Due to insufficient exploration of the connection between 

culture, norms, practices and the law, whatever reforms are proposed will remain 

disintegrated.160 

Culture is mostly centred around a shared system of knowledge and belief which has been 

normalised by society.161 Integrating culture and the law is crucial in the reform process, 

however it is no mean feat. Cultural dominance which reflects the shared beliefs of the majority 

 
155 Wykes and Artz (2020) 222. 
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of society and its influence on human conduct plays a big role in addressing the understanding 

and application of consent.162 Submissions have been made that until the narrative is changed 

and a new set of norms on sexual behaviour has been established then reform measures will 

continue to fail.163 Although there have been efforts made to dismantle harmful stereotypes and 

myths in sexual offences, attitudes towards consent remain resistant to change regardless of 

how much society has changed.164 This resistance to change is reflected in the high sexual 

offences statistics, additionally case law also depicts a pattern which reveals that regardless of 

the available legislative provisions there seems to be no change to how society views 

consent.165 

What is clear from previous attempts in legal reform is that legislators have struggled over the 

years to capture the dichotomy of human interactions and social contradictions of consent.166 

The irony in this is that the legislative process is primarily influenced by the people, this 

includes public participation, submissions by activists, feminists and civil society organisations 

amongst others,167 yet the law does not encapsulate or capture the dynamics displayed in our 

communities. Research has shown that the law can be used to positively influence the thinking, 

understanding and interpretation of sexual offences.168 However there is a lack of 

synchronisation between the realities of how people conduct themselves in their daily lives and 

the law. If the intention of criminal law legislation is to change and regulate people’s conduct 

and the behaviour, then the laws enacted should focus on positive responsibilities such as 

describing the desirable conduct that is required rather than providing legislation for the 

absence of such conduct.169 When the gaps in sexual offences legislation are considered, factors 

such as the emotions and intimacy of sexual interactions, the role of gendered norms in sexual 

activity, and the influence of the law in inciting positive social and cultural change must be 

considered in order to close all emerging gaps.170 
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2.5.1 Legislating the different models and aspects of consent in order to fill legislative 

gaps 

As presented above, the legal reform pertaining to consent and sexual offences will not be an 

easy task due to the dynamicity of the concept. Solutions and recommendations need to be 

explored to fully and holistically close the current gaps. One of the solutions recommended by 

lawmakers across different jurisdictions is to incorporate the different models of consent into 

legislation. The different models of consent that have been explored include the affirmative, 

communicative and the negotiation model which is a component of the communicative model 

of consent.171 The affirmative model requires one to either give or refuse consent, however it 

has been criticised for assuming that everyone has the power and authority to agree or disagree 

to sexual conduct.172 In contrast, the communicative model which is largely premised on verbal 

communication or resistance has also been criticised as it requires some form of express 

communication and often results in the analysis of words and conduct showing resistance.173 

The negotiation model is a component of the communicative model and is centred around 

probing and enquiring on one’s willingness and desire to respond to sexual conduct.174 Because 

the negotiation model is premised on probing and enquiring, it may lead to the risk of its 

interpretation as coercion.175 What the above shows is that even with these broad models of 

consent, there can never be one model which closes all the gaps in sexual offences. To 

completely close the gaps lawmakers and courts must avoid viewing consent in isolation, the 

concept must be considered holistically including all the aspects, models and dynamics 

involved.  

Furthermore, reformists propose legislation that codifies laws which condemn communicative 

models as the singular mode of indicating consent.176 Reformists argue that prosecutors  should 

not have to adduce evidence of resistance, words or conduct indicating the absence of consent 

in order to prove lack of consent in criminal trials.177 This recommendation addresses issues 

raised in cases such as the matter between S v Zuma,178 wherein evidence of resistance, words 

and conduct was used to argue consent. Socialists have argued that in as much as these models 

are aimed at contextualising consent, they have been disparaged as they do away with what 
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researchers call “spontaneous and natural interactions” where consent is not expressly 

indicated.179  

2.5.2 Incorporating feminist legal perspectives in sexual offences legislation 

Although it has been established that the majority of victims of sexual offences are women and 

children,180 I submit that women continue to be left out of conversations around legal reform 

in sexual offences. This is the case even though the advocacy around reform of the law relating 

to sexual offences has been pushed by feminists.181 A great deal of submissions made by 

feminists have, however, not found expression in sexual offences legislation.182 The result of 

excluding feminist legal perspectives is that the law will continue reflecting the inequalities 

that exist in sexual offences legislation. Adopting or incorporating feminist legal principles also 

assist in reassessing legal principles which perpetuate inequality.183 One of the submissions 

made by feminist legal reformers in the discussions around consent is that the current legal 

frameworks fail to adequately protect victims.184 Feminist legal reformers have also argued that 

the subjective interpretation of judicial officers contributes to the perpetuation of rape myths.185 

Because of this perpetuation of rape myths, feminists methods should be encouraged as courts 

will be forced to consider the broader less strict and less traditional approach of analysing 

consent.186 This also assists in lifting the burden from complainants that feel as though they are 

on trial and not the accused. 

2.5.3 Closing interpretive gaps in sexual offences legislation 

The concept of consent has been researched widely by numerous academics.187 The variety of 

research material depicts its complexity, and it also shows that the concept is understood 

differently. Various calls have been made for lawmakers to simplify consent.188 If the concept 

is complicated so much that lawmakers and the judiciary do not agree on its interpretation and 

application, how are lay people expected to understand the concept? One of the 

recommendations that have been made towards simplifying consent is to provide for a set of 
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circumstances which confirm affirmative consent.189 This means examples must be provided 

for circumstances in which one gives their consent. The approach that South Africa has adopted 

has been providing circumstances in which one does not consent as seen in SORMAA.190 

SORMAA makes provision for coercion, intimidation, misrepresentation, mental illness, sleep 

and unconsciousness191 as circumstances in which one cannot give their consent. The 

recommendation made above suggests that simply defining consent without providing 

examples of circumstances in which one “voluntarily and without coercion” gives their consent 

is not sufficient. If the laws were clear, it would leave little room for disputes regarding 

interpretation. Currently, case law has shown that the responsibility to interpret laws is left 

solely to the courts. If this approach continues, it will take years to fill the legislative gaps as 

precedence will be set on a particular set of circumstances which will differ on a case-by-case 

basis.192 This leaves space for subjective views of presiding officers193 to find their way towards 

interpretation and therefore leaves the potential for misleading precedents.  

Statutory provisions should clearly state what constitutes consent and should incorporate 

mechanisms to address the various dynamics.194 I will expand on this in chapter four. One of 

the reasons why attempts on reform have failed is because lawmakers do not put in place 

sufficient safeguards to ensure that the judiciary is not influenced by subjective ideals.195 

However safeguards would not have to be put in place if the law was clear. The challenge with 

legislating consent is that it rests on human interactions which are fluid and differ from case to 

case which is why lawmakers have been encouraged to be open minded when considering 

complexities around consent. If there are diverging views and understanding towards the true 

meaning of consent, the law should be the first point of reference for clarity.196 Applying the 

law to the facts is a crucial aspect law makers need to consider. Yet, if cultural dominance is 

allowed to influence the law reform process, then cases will continue to be determined by the 

narrative created.197 By recognising intersectionality and autonomy, the complexities 

surrounding consent can be better addressed.198 
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2.6 Conclusion  

Although there is no detailed material pertaining to the decision to retain the absence of consent 

as a definitional element of consent by the legislature in the South African Law Reform process 

that started in 1998, one wonders whether its removal will bring any positive reform when it 

comes to the prosecution of sexual offences. Some have argued that the historical legacy of 

consent and its discriminatory nature has lacked significant consideration by the courts and 

legislature.199 The very nature of sexual conduct especially within the context of acquaintance 

or intimate partner sexual offences revolves around consent. Instead of moving consent around 

or contemplating its removal, legislators need to accept and understand its dynamic nature and 

close the gaps in the law. The current position shows how much the legislature has failed to 

enact laws which deter sexual offences, improve the reporting of sexual offences and improves 

the experiences of victims in criminal trials.200 

Over and above the recommendations presented above, the legislature must also consider 

providing factors or examples of what it means to consent rather than what it means to “not 

consent” in legislation.201 The Australian legislature has adopted the approach of including 

notes and examples in their legislation.202 The Australian (Victorian) Crimes Act of 1958 (the 

Crimes Act)203 makes provision for various criminal offences, and in some offences, include 

examples and notes listed within the provisions. In relation to consent, section 36 AA of the 

Crimes Act provides for circumstances in which one does not consent, the section states that 

“a person does not consent if they do not do or say anything to indicate consent” or “the person 

submits to the Act because of fear or harm.” The Crimes Act then goes further to provide 

examples of what constitutes “harm”.204 Although this approach of providing examples is not 

consistently applied throughout some aspects of sexual offences in the Crimes Act it does 

indicate that including notes and example within legislation is possible. Furthermore, providing 

examples may seem tedious and although this approach is not commonly used, it will assist by 

encouraging proactiveness. In turn, this will assist in ensuring that all areas of consent are 

covered and will also promote simplicity and accessibility.205  
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The legislature needs to avoid concentrating on one outcome. The objective should not just be 

about deterrence and punishment of sexual offences but should be changing society’s 

perception and understanding of consent.  With all these issues taken in consideration, it seems 

as though previous reform measures have undermined the complexity of sexual offences and 

have oversimplified the solutions.206 If the emerging case law eventually leads to legal reform 

for sexual offences, the gaps discussed in this chapter should be explored to ensure that nothing 

falls within the cracks. In the next chapter this paper will analyse one of the cases that has 

reignited the calls for legislative reform in South Africa and will assess the interpretive gaps 

that emerged in the three different courts that dealt with the matter. 
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CHAPTER THREE 

COMPARISON OF THE REASONING IN THE S V COKO MATTER IN THE 

REGIONAL COURT, HIGH COURT AND SUPREME COURT OF APPEAL 

3.1 Introduction 

The S v Coko207 case may have emanated from a small town in Grahamstown (now known as 

Makhanda) in the Eastern Cape, but its impact reignited calls for legislative reform in sexual 

offences in South Africa.208 The case was initially heard in the Makhanda Regional Court, and 

the appeal was heard before the Makhanda High Court in the Eastern Cape. The appeal to the 

Eastern Cape High Court brought to the surface various factors with regards to the link between 

intention, mens rea and consent.209 Although the main bone of contention was regarding the 

rape myths and precedents that this case was set in ,210 it also exposed how one set of facts can 

be perceived differently as a result of interpretation and the varied assessment of the law by 

presiding officers.  

SORMAA makes provision for components of each sexual offence.211 Rape,212 compelled 

rape,213 sexual assault,214 compelled sexual assault,215 compelled self-sexual assault,216 

compelling persons 18 years and older to witness sexual acts,217 exposure or display of genital 

organs to persons 18 years or older218 and engaging sexual services of a person 18 years or 

older219 all have three common factors which are unlawfulness, intention and “without consent” 
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in their definitions. When evaluating intention in sexual offences, the mens rea which is “the 

guilty mind” of the accused has to be established.220 The prosecution has a duty to present 

evidence that shows that even though the accused knew or was aware that the complainant did 

not consent, they nonetheless proceeded with the sexual conduct.221 As mentioned in chapter 

two, the psychological guilt concept embraces the subjective assessment by looking into the 

state of mind of the accused. This therefore means an accused who mistakenly believed that 

consent was given to be acquitted.222 This defence allows the accused to adduce their subjective 

mistaken belief to negate intention.223  

Mistaken belief of consent is largely centred around implied consent considerations.224 Where 

there is an absence of expressive or affirmative consent, accused persons mostly rely on non-

verbal conduct that is implied from a complainant’s conduct.225 However, accused persons have 

been exploiting this defence to escape liability due to its open-endedness.226 Additionally, due 

to the discretionary gap in the interpretation of consent and evaluation of mens rea, presiding 

officers have often been accused of imposing their beliefs and cultural perspectives in the 

adjudication of sexual offences.227 Through case law, the burden of interpretation of certain 

aspects of consent has been left to presiding officers.228 Often subjective beliefs of presiding 

officers can be traced in the judgments delivered.229 This is often because of the 

misinterpretation of the law and an imposition of subjective beliefs.  

In this chapter, I will discuss the gaps in the application of the subjective mistaken belief of 

consent and the challenge it poses with regards to interpretation and application of consent in 

sexual offences. I will then assess how presiding officers have their own understanding of 

intention, mens rea and consent because of the broadness of these concepts. This analysis will 

be done using the different judgments delivered by the different courts and presiding officers 

in the S v Coko matter. The Regional Court judgement in the S v Coko matter was not reported, 

hence any reference to the Regional Court case will be made in so far as the record was analysed 
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when the matter went on appeal in the High Court. This chapter will begin by providing a 

factual background summarising the undisputed facts of the case for ease of reference.  

3.2 Factual background 

It is not disputed that the complainant and the offender in this case were in an intimate 

relationship.230 It is common cause that the complainant was a virgin during the existence of 

her relationship with the offender.231 The offender and the complainant had an agreement that 

the complainant would spend the night at the offender’s place of residence where they would 

spend the night cuddling.232 At the offender’s residence they watched movies on the laptop and 

thereafter began kissing.233 The offender then started undressing the complainant to which the 

complainant responded by crossing her legs.234 He then assured her that they would not be 

having sex, thereafter the complainant did not object to the offender taking off her clothes.235 

He then started performing oral sex on the complainant, after he was done he took of his pants 

and then climbed on top of the complainant and penetrated her.236 During the penetration the 

complainant tried to tell the offender to stop, she also pushed him whilst crying and informed 

him that he was hurting her, according to the complainant the offender responded by whispering 

that he was sorry.237 During the penetration, the complainant informed the offender that he was 

hurting her, he would stop briefly and then continue penetrating until he ejaculated.238  

The offender and the complainant continued to communicate after the incident and the 

complainant expressed her disappointment and disbelief regarding the turn of events.239 

Following the incident the complainant decided to report the matter to the authorities.240 Not 

much was in dispute in this case except for the complainant’s evidence that she tried to push 

the offender away and was crying whilst telling him to stop, to which the offender testified that 

he did not hear the complainant saying he must stop, nor did he hear the complainant crying.241 
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The offender however testified that he only heard the complainant when she said he was hurting 

her.242 

3.3 Assessment of the Regional Court judgment 

The matter was first heard in the Makhanda Regional Court wherein both the accused and the 

complainant testified. The accused testified that he did not ask for permission to penetrate the 

complainant, however, because of the foreplay and “body language” of the complainant he 

believed that the complainant was ready for penetration.243 In cross-examination the accused 

was asked what made him think the complainant was ready for him to take her virginity to 

which the accused responded that there was no resistance when he performed oral sex on her 

and he just went with the “motion”.244 The prosecutor then enquired from the accused whether 

he deemed it fit to get an express answer since he knew that the complainant was a virgin and 

the accused stated that in that case he needed “more” from the complainant to express her non-

consent.245 The prosecutor proceeded to put it to the accused that rape did not require violence 

or injuries and that it could also happen in cases where consent was given and later withdrawn, 

he further stated that he as a prosecutor and as a man knew that this was cruel but that is what 

the law says.246 He further stated that since the complainant was a virgin the accused should 

have asked whether he could take the complainant’s virginity.247  

The court enquired from the accused whether the complainant had asked for reassurance from 

the accused during oral sex that they would not have sex, and he confirmed that the complainant 

did ask for reassurance. The court then enquired whether in light of this reassurance given by 

the accused, there was in fact no consent, to which the accused repeated that because of the 

complainant’s body language he believed consent was given.248 In its judgment the court 

accepted the complainant’s version of events and did not accept the accused’s  mistaken belief 

of consent.249 The court also made averments pertaining to the accused’s  lack of control 

especially considering that he was in a relationship with a young principled woman.250 By 

referring to the complainant as a young principled women the court may have drawn an 
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inference to the fact that the complainant was a virgin. This in my view may present a bias on 

the part of the presiding officer. 

Although the assessment and judgment of the Regional Court as opposed to the High Court 

was supported,251 there are some crucial aspects such a peri-traumatic responses, withdrawal 

of consent that were missed in the matter. These were ventilated more in the SCA appeal. All 

these aspects speak to broadness of consent and the need for legislators to close these gaps in 

the adjudication of sexual offences.252 From the judgment of the Regional Court it is clear that 

the court’s first priority was to find any form of express communication that may have indicated 

non-consent.253 The prosecutor continuously asked the complainant whether she said anything 

and how did she respond to the kissing and the oral sex.254 This angle is what often leads to 

complainants feeling as though their conduct or lack thereof is to blame for the violation.  

Additionally, this approach clearly endorses communicative models of consent which has been 

criticised as it requires some form of express communication and often results in the analysis 

of words and conduct showing resistance.255  

The prosecutor also put it to the accused that he needed to obtain express consent for 

penetration.256 This shows a limited understanding of consent on the part of the prosecutor 

which resulted in the lack of probing regarding implied consent and the honesty of the 

accused’s  mistaken belief. The Court in this case intervened by enquiring about the reassurance 

that the accused had provided to the complainant.257 This reassurance plays a big role in the 

court’s ultimate decision to find the accused guilty. The Court’s reliance on this reassurance 

speaks to the honesty of the accused’s  mistaken belief of consent and the courts analysis of 

this aspect is well captured. Additionally, the High Court criticised the Regional Court’s over-

emphasis of the fact that the complainant was a virgin.258 This approach is supported by 

researchers who state that it is important to look into the subjective state of mind of the 

complainant as well in a sexual offences trial so as to establish whether consent was truly given 

or not.259 The fact that the complainant was a virgin is an important factor not only because it 

showed the complainant’s state of mind but because the accused did not dispute this in his 
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testimony. The SCA260 however, saw this over-reliance on this fact as a way of disputing the 

convict’s mistaken belief of consent and not as a pathway to the complainant’s subjective state 

of mind which can assist in evaluating evidence from the complainants perspective and shed 

light into whether consent was given or not.261 Focusing on the accused state of mind alone 

hinders a broader understanding of the context in which the offence occurred.262 The accused’s 

admission that he knew that the complainant was a virgin shows that  he may have been known 

that consent was not granted. An assessment of mens rea should not just focus on the accused’s 

subjective belief but should also look at the accused awareness of facts.263  

The court has a duty to determine whether the accused was wilfully blind to the circumstances 

and context in which the offence occurred which indicate the absence of consent.264 Presiding 

officers have a duty to probe the accused’s honest belief.265 The Regional Court’s focus on the 

assurance given by the accused was therefore appropriate to discredit the convict’s mistaken 

belief of consent. Questions were posed to the accused regarding his knowledge that the 

complainant was a virgin and whether he knew that because of this factor she may have not 

granted consent.266 The accused  averment that he required “more” from the complainant to 

show non-consent is a clear depiction of how much unequal sexual responsibility is put on 

complainants yet in some instances they are considered passive subjects.267 Requiring “more” 

from the complainant having the knowledge that the complainant had no plans to have sexual 

intercourse displays male aggression and unfair expectations.268  

When assessing an accused’s mistaken belief, failure to take cognisance of the surrounding 

facts and circumstances leads to a wilful ignorance of the legal consequences of those 

circumstances.269 It should therefore not be a defence and should discredit the “honesty” of the 

mistaken belief.270 In sexual offences trials, courts tend to speak for the complainant and what 

the complainant has to say is often interpreted for them.271 Presiding officers therefore need to 

pay more attention to what the complainant has to say regarding their state of mind at the time 
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of the offence and not draw inferences outside the state of mind of complainants. This is crucial 

in obtaining context. This also allows courts to appeal to a deeper level of subjectivity.272 

However I submit that this can be applied on a case-by-case basis without placing a burden on 

the complainant to prove absence of consent. 

Although presiding officers are permitted to draw inferences from evidence on occurrences 

that they did not directly observe,273 legal principles such as an analysis of intention and the 

state of mind of the accused and the complainant require presiding officers to apply their mind 

to such factors.274 In instances were presiding officers are required to draw inferences, they 

often rely on standards that reflect their own community or culture.275 The presiding officer’s 

comment on the complainant being a young principled woman is an indication of how an 

individual’s cultural/religious cognition can find its way to sexual offences trials.276  

This subjective notion was not a material aspect of the trial. However, this comment reflects 

the presiding officer's belief on virginity and purity which according to this comment makes 

the complainant a dignified young woman. The subjective notions in this trial are again 

repeated by the prosecutor who makes comments about the withdrawal of consent and how 

cruel it is.277 The prosecutor further states that as a man he understands the cruelty surrounding 

the withdrawal of consent.278 The prosecutor’s view on this matter may also explain why the 

prosecutor did not probe the fact that the accused would stop when the complainant was saying 

he is hurting her and would continue without obtaining consent. This aspect was only addressed 

by the Court when clarity seeking questions were asked.279 All these assertations reflect how 

cultural notions of dominance and patriarchy play a big role in the adjudication of sexual 

offences.280  

3.4 Assessment of the High Court judgment 

Following the conviction and sentencing by the Regional Court, Mr Coko appealed to the High 

Court in Makhanda.281 The High Court noted that it could not interfere with the assessment of 

facts but could only correct the factual misdirection by the lower court regarding the assurance 
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that was allegedly given by the appellant to the complainant during oral sex.282 The High Court 

stated that this was not the complainant’s evidence.283 According to the High Court, the 

reassurance by the appellant was given when the appellant took the complainant’s clothes off, 

not during the oral sex.284 The High Court further took issue with the over-reliance on the fact 

that the complainant was a virgin.285 In its assessment, the High Court averred that the lower 

court’s rejection of the appellant’s mistaken belief of consent was a misdirection of the law as 

the complainant was a “willing participant” and allowed the appellant to kiss her, take off her 

clothes and perform oral sex on her without any objection and resistance.286 This according to 

the High Court meant the complainant’s conduct amounted to implied consent.287 Considering 

the above, the High Court therefore found that the appellant’s mistaken belief was reasonably 

true and overturned the conviction of the Regional Court.288  

The assertation that submission and lack of resistance indicate consent has previously been 

criticised by authors such as Cossins.289 It is important to consider the context and 

circumstances surrounding the offence before drawing inferences from lack of resistance.290 

Consent should not be solely construed from what one says or does, including cooperating 

when one’s clothes are being taken off.291 Such actions do not in isolation constitute consent 

but are mere tokens from which consent may be inferred.292 Matching behaviour with the state 

of mind of the complainant poses a risk as sometimes the conduct of the complainant does not 

reflect their state of mind and accepting this approach works in favour of the accused as any 

resulting doubt means the accused has to be acquitted.293 

 Although consent is defined as “voluntary and uncoerced agreement”294 it is largely influenced 

by cultural perceptions which are defined by heteropatriarchal norms.295 Because of the cultural 

notions of women and the perceived sexual dominance of men, it is most likely that women in 
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intimate relationships will internalise their responses to consent due to the gender biased 

normative.296 Submission and lack of resistance should therefore not be detrimental to the 

complainant’s case of non-consent.297 The social context of the sexual agreement is not a true 

representation of a woman’s autonomy and as such it subjects women to systematic inequality 

and violation.298 The High Court in this case wrongfully linked the complainants consent to 

oral with her state of mind in consenting to another sexual act, but in its assessment failed to 

consider the importance of the fact that the complainant was a virgin. This factor would have 

allowed the High Court to understand whether indeed the complainant was in a state of mind 

to grant consent. The High Court’s assessment of this aspect was therefore one sided in that it 

focused only on the state of mind of the accused. Additionally, the High Court failed to consider 

peri-traumatic responses and other factors that contribute to the reaction of complainants in 

cases of sexual violation.299  

After this High Court judgment, the Court was accused of ignoring the calls for the reform of 

the subjective test.300 I disagree with this submission, in as much as courts have a duty to 

develop common law,301 reform measures are policy decisions and lie with parliament.302 This 

is in line with the principle of separation of powers.303 This principle essentially means that the 

judiciary, legislature and executive must avoid interfering or encroaching on each other’s 

function.304 Placing the obligation of legislative reform on courts alone is not only in 

contradiction with the principle of separation of powers but is the wrong approach to legal 

reform of sexual offences.305 The High Court was further criticised for perpetuating rape myths 

that are associated with consent.306 This was on the basis of the High Court’s findings that the 

complainants conduct indicated that she was a “willing participant” and therefore gave the 

appellant an impression that consent was given.307 
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Complainants are often subjected to questions regarding their body language which often leads 

to victim blaming attitudes.308 Victim blaming is a form of secondary victimisation which is 

something the legislature has previously condemned in the law reform process that started in 

1998.309 However, it is judgments like this one that show that we still have a long way to go in 

addressing these perceptions of sexual consent. Currently there are no legislative safeguards 

that prevent victim blaming attitudes from being adopted by presiding officers.310 Because of 

the interpretive gaps, presiding officers often find space to project cultural nuances which 

constantly question the sexual autonomy of complainants.311 

The High Court judgment was centred around implied consent and because implied consent is 

solely based on inferences on conduct, it has also been condemned for continuing to perpetuate 

rape myths.312 The High Court did not put any weight on the complainant’s continued 

communication that she did not want to have sex that night. There was also no weight put on 

the appellant’s assurance that they would not have sex.313 The factual misdirection pointed out 

by the Court and its timing was not a material fact. Whether the reassurance was given before 

the oral sex or when the convict took off the complainant’s clothes, the undisputed fact is that 

at some point the convict did assure the complainant that they would not be having sex. There 

is no indication that the complainant changed her mind regarding having sex except for the 

appellant’s evidence that he thought the complainant was “ready for penetration”.314 

In addressing the misdirection of the law, the High Court dealt with the aspect of consent and 

whether the Regional Court erred by finding that the complainant did not consent. The record 

shows that the complainant indicated that she did not have a problem with the oral sex.315 

However she did not consent to penetration. The High Court in this aspect failed to distinguish 

between two separate sexual activities and simply assumed that because the complainant was 

receptive to oral sex that implied that she was consenting to penetration.316 Factors such as a 

women walking with a man, flirting, dancing, touching have all been raised as reasons as to 

why accused persons believe that complainants are consenting.317 Accepting misconceptions 
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such as the complainant being receptive of other sexual conduct implies consent sets a 

problematic precedent.318 These misconceptions will set South Africa back in terms of the 

progress made with regards to the reform of sexual offences.  

Although the High Court did consider whether the appellant’s mistaken belief was honest, 

several factors were ignored. This includes the agreement that the complainant and the convict 

would cuddle that night, the assurance the convict gave the complainant and the fact that the 

complainant was a virgin. The non-consideration of these factors shows that there is a general 

reluctance to interfere with the autonomy of the accused person in sexual offences but without 

hesitation the enquiry focuses on the sexual autonomy of the complainant.319 This endorses a 

patriarchal approach to sexual offences. The approach followed in the High Court case of Coko 

v The State320 is similar to S v Zuma321  wherein the Court stated that because the complainant 

was wearing a khanga with no underwear, entertained sexual conversations, did not scream and 

had no visible injuries, thus the sexual intercourse was consensual.322 The Court in Zuma also 

made some comments which showed some of the presiding officers’ subjective views on 

rape.323 Besides the presiding officers making comments about the complainant failing to 

scream, the presiding officer further stated that the complainant failed to resist the sexual 

conduct and did not say “no”.324 This is indicative of the presiding officer endorsing one model 

of consent which is the communicative and expressive method which is discouraged because 

it presumes that all complainants have the autonomy to say no regardless of power dynamics 

involved.325 The presiding officer also projected his moral opinions in the judgment by stating 

that the accused should not have had sex with a person younger than him and a child of his 

comrade.326  

The presiding officer decided to draw negative inferences from the complainant’s history of 

being treated in a mental hospital but later contradicted himself by saying the complainant was 

a strong person and not vulnerable as she portrayed herself.327 In cases like this one, the 

discourse around consent also perpetuated rape myths.328 Accepting mistaken beliefs without 
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adequate probing continues to perpetuate sexual violence and perpetrators avoid taking 

accountability.329 Authors like Plaxton have argued that the concept of implied consent has 

been applied incorrectly and when considering its true nature, the concept is not in conflict 

with subjectivity, but it requires a deeper analysis of subjectivity.330 The correct application of 

implied consent must consider the state of mind of the complainant before moving to the state 

of mind of the accused.331 In some cases what the complainant portrays is not always what they 

intended to communicate. When considering the judgment of the High Court, one cannot be 

certain whether the issue is with implied consent as a concept or how it is incorrectly applied 

by courts. Nonetheless this judgment has initiated a pathway for conversations around consent 

to be broadened. 

3.5 Assessment of the Supreme Court of Appeal (SCA) judgment 

The NPA appealed the judgment of the High Court on a misdirection of the law.332 The SCA 

evaluated whether consent to one sexual act amounted to consent to another sexual act, to which 

the Court found that the reference to “an act of penetration” in the definition of rape as provided 

for by section 3 of SORMAA, was meant to distinguish the act of penetration from other sexual 

conduct.333 The SCA proceeded to assess the mens rea of the respondent and held that the 

respondent knew that the complainant was a virgin.334 This therefore meant that he reconciled 

himself with the possibility that because the complainant was a virgin, she might not consent 

to penetration. The respondent also knew that the complainant had no plans to have sex with 

him that evening, he assured the complainant when he was taking off her clothes that they 

would not be having sex and yet he proceeded to penetrate the complainant.335 The SCA held 

that regardless of all these factors the respondent proceeded with penetration knowing that the 

complainant had not consented.336  

The SCA took issue with the averment that the complainant was a willing participant because 

she allowed the accused to take of her clothes, kiss her and perform oral sex on her and 

highlighted as mentioned above that consent to one act did not mean consent to another 

subsequent act.337 The SCA further took issue with the lack of emphasis on the undisputed fact 
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that the complainant mentioned that the respondent was hurting her and he would then stop and 

thereafter continue with penetration without consent.338 What this judgment highlighted is the 

fact that accused persons often exploit the complexities of consent using manipulation, 

persistence and duress to get complainants to submit to the sexual conduct.339 This is evident 

in the assurance that the convict gave to the complainant whilst he was taking her clothes off 

and him going back on his word after oral sex. Parties who engage in sexual conduct are often 

aware of the complexity of sexual communication, however, it is only once sexual offences 

charges have been raised that the accused claim to have been mistaken about the tokens of 

consent to avoid liability.340 The judgment of the SCA is hailed for reinstating the conviction 

of the appellant and correcting the interpretation of the High Court.341 However, I believe that 

it did not single handedly deal with the systemic issue of the interpretation of consent in sexual 

offences. It did however deal with the specific circumstances applicable in the Coko case. 

3.6 The social context of the misinterpretation of consent by presiding officers in sexual 

offences trials  

Rape definitions and legislation have been found to be linked to patriarchal belief systems.342 

The adjudication of sexual offences often stems from patriarchal gender norms which 

perpetuate rape myths.343 I agree with this submission as this is evident in judgments which 

have reinforced rape myths and have resulted in presiding officers misinterpreting justifications 

available to sexual offences.344 In addition to the above, sexual offences as a form of gender-

based violence also depicts elements of gender roles and an emphasis of male dominance.345 

This male dominance is shown through power dynamics especially in intimate relationships.346 

Patriarchy and toxic masculinity have also played a big role in society’s acceptance of a 

complainants authority to grant and refuse consent in the social context as research shows that 

cultural and gendered perspectives often limit women’s autonomy.347  

Defence attorneys, prosecutors and presiding officers are required to uphold the law, but can 

they really distance themselves from societal and cultural group perspectives to which they 
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belong or identify? Recently the Judge President of the Eastern Cape High Court Division, 

Judge Selby Mbenenge appeared before the Judicial Conduct Tribunal as part of an 

investigation into allegations of misconduct.348 This follows a sexual harassment complaint 

that was laid by Ms Andiswa Mengo who was a secretary reporting to another High Court 

Judge when the complaint was laid.349 Ms Andiswa Mengo accused Judge Selby Mbenenge of 

unwelcome sexual conduct through WhatsApp messages and through interactions at their 

common place of employment.350 Whilst giving evidence before the Judicial Conduct Tribunal, 

Judge Selby Mbenenge stated that “in our culture, it’s understood that you don’t get a ‘yes’ 

right away. It’s part of the way we interact.”351 I argue that such statements reflect that presiding 

officers even in their personal capacities subscribe to cultural stereotypes, additionally research 

has shown that presiding officers often display their unconscious bias in sexual offences 

trials.352 Whilst the results of this investigation are pending, the judiciary has introduced a 

sexual harassment policy that will apply to judicial officers, staff members and individuals that 

interact with the judiciary.353  The judiciary is applauded for this safeguard however, issues 

such as the statement mentioned above should be raising red-flags regarding presiding officers’ 

moral and cultural cognition. Cases such as the High Court case of Coko354 and Zuma355 have 

shown how moral and cultural cognition often leads presiding officers to gravitate towards 

perspectives that reflect their predominant community or societal views, this includes 

patriarchal viewpoints.356 This is in line with my argument that presiding officers are able to 

use their subjective beliefs in assessing circumstances around sexual offences because of 

various interpretive gaps.357 Consent is open for interpretation which allows presiding officers 
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to project their moral and cultural values, and often these values lead to a misinterpretation of 

the law.358  

As seen in the Coko case before the High Court, presumptions around sexual conduct are 

inferred from the perspective that complainants behaved in a culturally unacceptable way.359 

The way the High Court judgment is framed implies that if the complainant was not consenting 

then they should not have agreed to the appellant’s advances including not objecting to the 

accused kissing her, not objecting to oral sex and not objecting when the appellant took off her 

clothes.360 I submit that this is a reflection of societies position when it comes to sexual offences 

which tends to endorse victim blaming.361 Furthermore, the Coko case before the High Court 

also revealed the dynamics of gendered sexual responses. The complainant clearly 

communicated her plans to not in engage in sexual intercourse before visiting the appellant, 

however, the appellant proceeded with various sexual acts which suggests that the appellant 

was trying to persuade the complainant to agree to penetration.362 One of the factors that 

contribute to the cultural misconception of consent is that often male persuasion is normalised 

and a women’s objection is taken for granted.363 The High Court ignored various factors which 

indicated that the complainant did not consent, including her prior arrangement and 

understanding with the appellant that they would not be having sexual intercourse that night.364 

The High Court also ignored the complainant’s evidence that she told the appellant to stop.365 

A presiding officer’s subjective notions are often a representation of their community beliefs.366 

These community beliefs have however misrepresented the social and sexual contract of 

complainants and further subjects complainants to sexual violence, inequality and violation.367 

Legislators need to take cognisance of the role of culture in influencing sexual behaviour and 

legal reasoning.368 This in turn will bridge the gap between societal perceptions and the 

development of a new sexual culture that will be in sync with the law.369 Presiding officers 
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therefore need to be conscious of their own biases as well as societal misconceptions in the 

adjudication of sexual offences.370 

3.7 Conclusion 

The judgment by the Regional Court, High Court and SCA shows that underlying aspects of 

consent as a defence are not fully understood by courts in South Africa.371 This is evident in 

the lack of uniformity and mutual understanding of the law of consent by presiding officers. 

South Africa cannot keep relying on the case-by-case interpretations provided by precedents. 

Applying principles of consent on a case-by-case basis will result in inconsistency and 

inequity.372 The legislature must intervene and provide guidance to ensure a uniform 

application of the law to different facts. Although it may be a challenge to change the subjective 

views of presiding officers, closing interpretive gaps will leave little room for projection of 

these subjective notions in the adjudication of sexual offences. I am of the view that if 

consideration is given to the fact that each case is subject to its own merits, the legislature must 

also have dynamic measures to cater for the dynamic nature of consent. The principles and the 

law regarding consent need to be clear and consistent.373 I agree with the submission that if 

there is no consistency in precedent, the attempts of changing societal perceptions on consent 

will not be successful.374 If the aim is to change society’s understanding of sexual offences and 

to deter would be offenders, the application of the law should reflect consistency and gaps 

should be closed. I submit that conversations around consent should not be limited and should 

not be influenced by subjective views but should instead reflect a balancing of rights. Consent 

should therefore not be oversimplified.375 The rhetorical context and impact of legal terms 

should not be taken lightly.376 

Furthermore, although the challenges around implied consent should be considered we must 

also keep in mind that in reality consent can be present in cases where it is not expressed 

verbally.377 It is not limited to strict communication or verbal communication.378 In such cases 

the attitude and state of mind preceding the sexual conduct must be looked at.379 
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Oversimplifying consent to expressive phrases such as “no means no” and “yes means yes” 

limits transformative discussions on consent challenges and endorses communicative 

methods.380  What we have seen in cases such as the High Court case of Coko v the State381 and 

S v Zuma382 is that South African law of evidence is often not favourable to the complainant 

and has often been accused of being embedded in misogyny.383 These are all discussions we 

need to have in the wake of calls for legal reform in sexual offences. In the next chapter this 

research paper will assess the introduction of the objective standard in assessing consent and 

will also draw lessons from some of the countries that have already introduced the objective 

standard in assessing consent. 

 

 

 

 

 

 

 

 

 

 

 
380 Harris (2018) 156. 
381 Coko v S. 
382 S v Zuma.  
383 Schwikkard (2008) 72. 
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CHAPTER FOUR 

AN ANALYSIS OF CONSENT IN LIGHT OF THE PROPOSED INTRODUCTION 

OF THE OBJECTIVE STANDARD IN ASSESSING MENS REA  

4.1 Introduction 

In 2024, the North Gauteng High Court in the Embrace Project384 case declared sections 3, 4, 

5, 6, 7, 8, 9, 11A read together with section 1(2) of SORMAA unconstitutional.385 These 

provisions were declared unconstitutional in so far as their acceptance of the subjective 

mistaken belief of consent as a defence available to accused persons in sexual offences trials.386 

The judgment in this case essentially proposed the objective standard otherwise known as the 

“reasonable persons” standard in addressing challenges posed by the subjective mistaken belief 

of consent in sexual offences trials.387 As mentioned before, the matter recently appeared before 

the Constitutional Court for confirmation of constitutional invalidity and judgment has been 

reserved with no date for judgment provided. Although this chapter aims to clarify what the 

objective standard entails, it is essential to reflect on whether the introduction of the objective 

standard will address the gaps in sexual offences, or it is just one piece of the missing puzzle 

with regards to consent in sexual offences.  

The Embrace Project case was brought before court by a non-profit organisation in the gender-

based violence and femicide advocacy sector together with other applicants who had an interest 

in the matter.388 At the heart of this matter was the subjective mistaken belief in consent as 

applied in cases such as State v Amos 389 and the High Court case of Coko v the State.390 The 

applicants in the Embrace Project case included Embrace Project NPC, Centre for Applied 

Legal Studies and Ms H who was the complainant in State v Amos and was the second applicant 

in the Embrace Project case.391 What the applicants collectively contended in this case was 

that subjective mistaken belief of consent made it easy for accused persons to escape liability 

 
384 Embrace Project v Minister of Justice para 1. 
385 Rape, compelled rape, sexual assault, compelled sexual assault, compelled self-sexual assault, compelling 

persons 18 years and older to witness sexual assault, exposure or display of genital organs to persons 18 years or 

older, engaging sexual services of a person 18 years or older as provided for by section 3, 4, 5, 6, 7, 8, 9, 11A  read 

together with section 1(a) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 

2007). 
386 Embrace Project v Minister of Justice para 1. 
387 Embrace Project v Minister of Justice para 73.  
388 Embrace Project v Minister of Justice para 4. 
389 S v Amos the Regional Magistrate Court of Gauteng, Pretoria, Case No 14/683/2018.  
390 Director of Public Prosecutions v Coko.  
391 Embrace Project v Minister of Justice paras 4-5.  
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in sexual offence trials because the court accepts mistaken beliefs which are not reasonable.392 

It is important to note that the discourse regarding the subjective mistaken belief of consent is 

not new as it dates back to 1998 when the sexual offences law reform process started.393 In 

1998, the Law Reform Commission, weighed the pros and cons of both the subjective standard 

and the objective standard in the adjudication of sexual offences,394 however, this aspect was 

not included in the final recommendations thus leaving the common law defence as is.395  

Authors that support the use of an objective standard have based their arguments on the fact 

that sexual offences are not merely crimes against an individual but that they are crimes against 

the greater public and community hence the need for objective standards.396 Submissions have 

been made that the individualised standards such as the subjective mistaken belief of consent 

should not be acceptable and a standard which reflects the views of the community should 

much rather prevail.397 My argument is that consideration must be given to the fact that society 

on its own is divided when it comes to consent in sexual offences, and if that division is 

considered what guarantee does the legislature have that the objective standard will reflect a 

“reasonable person” standard that reflects a collective position of what society considers to be 

reasonable and that embodies the true essence of consent? 

This chapter discusses the proposal for the introduction of the objective standard in mistaken 

belief of consent which was made before the High Court and Constitutional Court in South 

Africa.398 It further discusses arguments made in the Embrace Project case whilst reflecting on 

some of the questions raised by the Constitutional Court in the confirmation proceedings.399 

Lastly this chapter examines the application and interpretation of consent in countries such as 

Canada, United Kingdom and Australia. As mentioned in chapter one, these are some of the 

countries that have adopted the objective and normative standard in the assessment of mens 

rea. Lessons are drawn regarding these countries’ provisions for consent and the application 

and adoption of the objective standard.  

 
392 Embrace Project v Minister of Justice para 4. 
393 Discussion paper 85 (1999). 
394 Discussion paper 85 (1999) 117. 
395 Schwikkard (2021) 83. 
396 Schwikkard (2021) 86. See also; Roux (2022) 370. 
397 Schwikkard (2021) 84. 
398 Embrace Project v Minister of Justice CCT 314/24 and CCT 315/24); See also Power Law Litigation (2025). 
399 Embrace Project v Minister of Justice CCT 314/24 and CCT 315/24); See also Power Law Litigation (2025). 
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4.2 The objective standard of assessing mistaken belief of consent in sexual offences 

As explained in chapter two and three, when examining fault, the court has to look into the 

intention of the accused and ultimately the state of mind of the accused.400 A subjective 

mistaken belief of consent means that the accused person made a mistake in determining 

whether consent was given or not and according to their perception they believed that consent 

was granted.401 The difference with the subjective mistaken belief of consent and the objective 

standard is that in the proposed objective standard, the court must look at whether the accused 

was negligent in the assumption that consent was granted.402 This assessment is done using 

“the reasonable person” test.403 In such cases the court draws inferences from a fact which 

indicate that the accused person’s mistaken belief was not reasonable.404 An assessment of mens 

rea in jurisdictions such as Canada is not dependent on the accused person’s mistaken belief of 

consent but is based on the accused person's awareness of certain facts which if considered do 

not indicate consent.405 Factors such as awareness of the risk of non-consent, wilful blindness 

and recklessness are considered.406  

Arguments have been made that the objective standard will create unachievable standards 

based on the “reasonable person” for accused persons and will thus be unfair to accused 

persons.407 Pickard submits that the correct approach in using the objective standard to mitigate 

fairness is for presiding officers to consider the characteristics of an accused rather than those 

of a “reasonable person” as a background to consider the reasonableness of the accused persons 

conduct.408 Although there seems to be a long standing division between the normative guilt 

theory and the psychological guilt theory of assessing mens rea,409 research has shown that an 

objective standard of enquiry does not exclude the acceptance of a subjective mistaken belief 

in consent if applied correctly.410 In addition to the above recommendations of applying the 

objective standard, presiding officers have been advised to follow the train of thought of the 

accused person and determine whether the mistaken belief of consent was arrived at 

 
400 Notito v The State paras 5-8. 
401 Notito v The State paras 5-8. 
402 Schwikkard (2021) 82. 
403 Schwikkard (2021) 85. 
404 Schwikkard (2021) 82. 
405 Vandervort (2008) 642. 
406 Vandervort (2008) 636. 
407 Pickard (1980) 79. 
408 Pickard (1980) 79. 
409 Discussion paper 85 (1999) 117. 
410 Pickard (1980) 79. 
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reasonably.411 However, it does not seem that these recommended mechanisms were fully 

considered in Embrace Project as the court refers to criminalising negligence so long as 

“society deems it morally blameworthy”.412 This therefore means the court endorsed the 

normative guilt theory in assessing mens rea.  

Research has shown that the objective standard is meant to make it difficult for accused persons 

to raise mistaken belief of consent in cases where the complainant is silent or does not resist 

the sexual conduct.413 In other jurisdictions if the accused is uncertain whether consent is 

granted or not but continues with the sexual activity despite the uncertainty, then they may be 

convicted.414 This therefore means that an accused person who ignores surrounding 

circumstances cannot successfully use the defence of mistaken belief of consent.415 This also 

means an accused person’s failure to take steps to ascertain whether consent was granted or not 

may be deemed unreasonable.416 I support the principle behind this approach and submit that 

if these provisions are interpreted and applied uniformly and consistently they may provide 

safeguards for victims of sexual offences but I recommend that the objective standard must not 

be broad so that issues around interpretation and application can be avoided. If the standard is 

open for interpretation, it will again open a gap for presiding officers to rely on their subjective 

interpretations of what a “reasonable person” would have done as argued in Chapter three.417 

4.3 Arguments made in the Embrace Project case for the introduction of the objective 

standard in assessing mistaken belief of consent 

The Embrace Project case is a response to the discourse surrounding the subjective mistaken 

belief of consent.418 The applicants and amicus curiae presented different perspectives to how 

mistaken belief of consent should be applied.419 The main argument in this case was that 

sections 3, 4, 5, 6, 7, 8, 9 and 11A read with section 1(a) of SORMAA420 was unconstitutional 

in that it permitted accused persons to raise an unreasonable belief of consent by adducing 

 
411 Pickard (1980) 79. 
412 Embrace Project v Minister of Justice para 46. 
413 Featherstone, Byrnes C and Maturi J et al (2024) 27. 
414 Vandervort (2008) 641. 
415 Vandervort (2008) 655. 
416 Featherstone, Byrnes and Maturi J et al (2024) 27. 
417 See Chapter three. 
418 Roux (2022). See also: Director of Public Prosecutions v Coko. 
419 Embrace Project v Minister of Justice. 
420 Rape, compelled rape, sexual assault, compelled sexual assault, compelled self-sexual assault, compelling 

persons 18 years and older to witness sexual assault, exposure or display of genital organs to persons 18 years or 

older, engaging sexual services of a person 18 years or older as provided for by section 3, 4, 5, 6, 7, 8, 9, 11A read 

together with section 1 (a) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 

2007). 
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subjective mistaken belief of consent in sexual offences cases.421 The parties submitted that in 

such cases the State has to go to lengths to prove that the accused’s belief is not reasonably 

true, and because the test is subjective in most cases the accused persons escape conviction.422 

Furthermore, the parties submitted that courts draw an inference in cases where the 

complainant did not loudly object to sexual conduct and did not physically resist.423 

The parties to this case presented evidence of peri-traumatic responses, which indicates that in 

most sexual offences cases complainants do not physically resist sexual conduct and that their 

responses are often internalised due to trauma and shock.424 One of the applicants in this case 

explored a different perspective and submitted that because mistaken belief is connected to 

consent and there have been challenges with consent, consent should just be removed as 

element in its entirety in the definition of sexual offences.425 The High Court assessed whether 

indeed the subjective mistaken belief infringed on the rights of complainants and assessed the 

possibility of the introduction of the objective standard and held that in such cases accused 

persons must morally be blameworthy for being “selfish”, “careless” and disregarding the 

autonomy of complainants.426 The High Court further stated that because negligence is already 

incorporated in certain sexual offences such as statutory rape, including negligence in other 

sexual offences should not be an issue.427 In conclusion, the Court held that SORMAA,428 

impedes the possibility of an objective standard in assessing mistaken belief and thus infringes 

upon the rights of complainants including the right to dignity and bodily integrity.429 

I am of the view that the judgment of the High Court did not fully explore the implications of 

including the objective standard and incorporating culpa (negligence) in the assessment of 

mistaken belief. Furthermore, I submit that there was also no clarity on whether dolus 

eventualise would be retained in so far as looking into the subjective foresight of the accused. 

Additionally, there was no clarity on whether the enquiry would focus on the culpa element 

and assess whether the accused person could have foreseen but negligently assumed that 

consent was given. The High Court failed to make a pronouncement or recommendation 

regarding guidance with “reasonable steps” that an accused has to take to obtain consent. 

 
421 Embrace Project v Minister of Justice para 1. 
422 Embrace Project v Minister of Justice para 11. 
423 Embrace Project v Minister of Justice para 11. 
424 Embrace Project v Minister of Justice para 20. 
425 Embrace Project v Minister of Justice para 2. 
426 Embrace Project v Minister of Justice para 46. 
427 Embrace Project v Minister of Justice para 46. 
428 The Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
429 Embrace Project v Minister of Justice para 78. 
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However, the legislature has an opportunity to build on this aspect as they may have a chance 

to fill the gap if the Constitutional Court confirms the constitutional invalidity of the above-

mentioned section.  

4.4 Proceedings before the Constitutional Court 

The Embrace Project case appeared before the Constitutional Court on 25 September 2025 for 

confirmation of constitutional invalidity of the provisions mentioned above.430 I do not intend 

to discuss the proceedings before the Constitutional Court as the matter is still awaiting 

judgment. I will only refer to important questions that were posed by the court which are 

relevant to this research paper. One of the questions raised by the court was whether the 

statistics regarding the number of cases that lead to a conviction in sexual offences in South 

Africa were purely as a result of  the subjective mistaken belief of consent as argued by the 

applicants or whether there were other factors involved.431 The applicants stated that there were 

other factors that contributed to the conviction rate, but the subjective mistaken belief of 

consent was one of the major factors that contributed to acquittals.432 I am of the view that the 

attrition of sexual offences cases is a challenge for matters that do not make it to trial. For the 

matters that make it to trial which are used to calculate the conviction rate, one can assume that 

the challenge may be around the presence and absence of consent resulting in a conviction or 

acquittal.  

The court also assessed whether the current challenges were as a result of the law or the way 

in which courts interpret and understand the law.433 This is partially in line with the submissions 

I made in this research paper, however, one of the challenges I have observed is the subjective 

interpretation of the law by presiding officers that manifests because of the interpretive gaps in 

sexual offences legislation and which will continue to prevail if there are no legislative 

guidelines or safeguards.  

The Court further enquired whether the solution is to challenge the constitutional invalidity of 

the provisions or to rather challenge the particular decisions or judgments in particular cases to 

address the specific interpretation of certain courts.434 Although I agree with the assessment 

that interpretative gaps have played a role in the outcome of various cases, I do not agree with 

 
430 Embrace Project v Minister of Justice CCT 314/24 and CCT 315/24; See also Power Law Litigation (2025). 
431 Embrace Project v Minister of Justice CCT 314/24 and CCT 315/24; See also Power Law Litigation (2025). 
432 Embrace Project v Minister of Justice CCT 314/24 and CCT 315/24; See also Power Law Litigation (2025). 
433 Embrace Project v Minister of Justice CCT 314/24 and CCT 315/24; See also Power Law Litigation (2025). 
434 Embrace Project v Minister of Justice CCT 314/24 and CCT 315/24; See also Power Law Litigation (2025). 
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the suggestion that the solution is to challenge decisions of particular presiding officers 

whenever there are issues of interpretation. As stated above, this is a short-term solution which 

will create a confusing precedent in sexual offences cases. The applicants in the matter further 

clarified that they were not requesting the court to come up with an exhaustive list of reasonable 

steps, but they are requesting that courts assess whether the accused could have taken 

reasonable steps to establish consent.435 I submit that without any guidance of what is expected 

when referring to reasonable steps the challenge regarding interpretation will still persist.  

The court further addressed some technical aspects of the relief sought in terms of introducing 

reasonable steps and the extension of sexual offences to include negligence.436 The court 

enquired on whether that would require parliament to also revise sentences as negligence would 

ultimately be a lessor offence as crimes that requires fault in the form of negligence are usually 

considered less blameworthy.437 The court further enquired whether this would resolve the 

challenges regarding justice for complainants in GBV cases and without giving a response the 

applicants deferred this aspect for parliament to consider.438 I am of the view that the 

introduction of the objective standard does not entirely address the current challenges when it 

comes to consent in sexual offences. Whether the Constitutional Court confirms or rejects the 

constitutional invalidity of the above provisions, interpretative gaps will still exist. As I will 

argue in this research paper, the legislature needs to consider looking at closing the gaps by 

providing for clearer laws that will promote consistency in the application of the law. 

Additionally, the legislature should develop guidelines and frameworks within the existing 

laws. 

4.5 Lessons from other jurisdictions 

Some jurisdictions have reformed their sexual offences legislation and have adopted the 

normative objective standard and “reasonable steps” in assessing the mens rea of the accused 

in sexual offences. However, the application of this normative approach differs as discussed 

below. 

4.5.1 Canada 

Canadian sexual offences legislation has also incorporated the objective standard in the 

assessment of consent. However, the countries’ application of the standard focuses on 

 
435 Embrace Project v Minister of Justice CCT 314/24 and CCT 315/24; See also Power Law Litigation (2025). 
436 Embrace Project v Minister of Justice CCT 314/24 and CCT 315/24; See also Power Law Litigation (2025). 
437 Embrace Project v Minister of Justice CCT 314/24 and CCT 315/24; See also Power Law Litigation (2025). 
438 Embrace Project v Minister of Justice CCT 314/24 and CCT 315/24; See also Power Law Litigation (2025). 
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awareness of facts and wilful blindness.439 Canada also utilises community norms, community 

sexual attitudes, generalisation and assumptions in assessing the reasonableness of an accused’s 

mistaken belief.440 In addition to the above, observations have revealed that presiding officers 

in Canada when assessing the accused’s  mistaken belief often divert to their own personal 

understanding of what is reasonable or not.441 The R v Ewanchuk442 case created a precedent 

with regards to how Canada applies the reasonable person test. In this case, the Court held that 

in order for a defence of mistaken belief to succeed, presiding officers must first ascertain 

whether there is sufficient evidence to suggest that the accused took reasonable steps in 

obtaining consent.443 What has been observed in Canada is that the test has distracted presiding 

officers from essential legal elements of consent which in turn leads to ineffective prosecution 

of sexual offences.444  

A study into the application of the objective standard in Canada has shown that the Canadian 

rule of law is often excluded when using the objective standard and is substituted by the 

“common sense” approach which is riddled with societal norms and beliefs.445 This study 

aligns with the submissions I have made in this research paper regarding the subjective 

interpretation of a “reasonable person” by presiding officers. Additionally, I believe that if the 

rule of law and crucial aspects are not considered, it therefore means that the accused’s person 

right to a fair trial also gets compromised. What South Africa can learn from Canada is that 

despite the introduction of an objective standard questions regarding the subjective 

interpretation of the reasonable person still exist. This therefore means that South Africa must 

broaden its legal reform when it comes to sexual offences and not put reliance on the objective 

standard to solve the conundrum that comes with evaluating consent. 

4.5.2 Australia (New South Wales, Queensland) 

Australia has adopted some legislative reform measures when it comes to sexual offences. This 

includes expanded definition of what consent means and what mistaken belief entails.446 Like 

South Africa, the reform measures in Australia were sparked by controversy emanating from 

 
439 Vandervort (2008) 649. 
440 Vandervort L “The Prejudicial Effects of Reasonable Steps in Analysis of Mens Rea and Sexual Consent: 

Two Solutions” (2018) 55(4) Alberta Law Review 934. 
441 Vandervort (2018) 935. 
442 R v Ewanchuk (1999) 1 SCR (330). 
443 R v Ewanchuk 335. 
444 Vandervort (2018) 936. 
445 Vandervort (2018) 945. 
446 Quilter (2020) 225. 
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case law.447 Section 36A of the Crimes Act448 states that whether an accused “reasonably” 

believed that a party consented depends on the circumstances.449 The Act goes further to state 

that “not limiting the above provision, the circumstances include the steps taken by an accused 

to ascertain that consent was given’’.450 The inclusion of “not limiting” in the text has been 

criticised as it essentially does not put a responsibility on the accused to take steps to ascertain 

consent as such in cases where the accused did not take any steps, this does count negatively 

to their defence. Section 36A (2) of the Act451 further states that “A's belief that B consents to 

an act is not reasonable if, within a reasonable time before or at the time the act takes place, 

A does not say or do anything to find out whether B consents to the act”. The lessons that South 

Africa can draw from such provisions is how the legislature can go about creating a fair balance 

and safeguard for circumstances which are unique to each case. Additionally, Australia seems 

to have provisions which are clearer regarding what the accused person is required to do to 

ensure that consent is granted and that is something the South African legislature can emulate.  

4.5.3 The United Kingdom 

The United Kingdom is one of the countries that have incorporated reasonableness in their 

sexual offences legislation.452 The Sexual Offences Act453 defines rape as “a person commits 

an offence if he intentionally penetrates the vagina, anus or mouth of another person with his 

penis, B does not consent to the penetration and A does not reasonably believe that B 

consents”.454 Furthermore, the Act states that “whether a belief is reasonable is to be determined 

having regard to all the circumstances, including any steps A has taken to ascertain whether B 

consents”.455 The United Kingdom also has what is called “The Crown Court Compendium” 

which provides guidance on points of law such as consent.456 This Compendium expands on 

the definition of consent and provides for situations such as silence and lack of resistance as 

 
447 Quilter (2020) 226. See also; Lazarus v R [2016] NSWCCA 52; R v Lazarus [2017] NSWCCA 279; Question 

of Law (No 1 of 1993) (1993) 59 SASR. 
448 Section 36A of the Crimes Act of 1958. 
449 Section 36A of the Crimes Act of 1958. 
450 Burgin R and Flyn A “Women’s behaviour as implied consent: Male “reasonableness” in Australian rape law” 

(2021) 21(3) Criminology & Criminal Justice. 
451 Naylor (2008) 35. 
452 Section 36A (2) Crimes Act of 1958. 
453 Sexual Offences Act 2003. 
454 Section 1 (a) – 1 (c) of the Sexual Offences Act 2003 available at 

https://www.legislation.gov.uk/ukpga/2003/42/section/1 (accessed 09 July 2025). 
455 Section 1(2) of the Sexual Offences Act available at https://www.legislation.gov.uk/ukpga/2003/42/section/1 

(accessed 09 July 2025). 
456 Crown Court Compendium Part I (2024) (April 2025 update) available at https://www.judiciary.uk/wp-

content/uploads/2022/06/Crown-Court-Compendium-Part-I-July-2024-April-2025-update.pdf (accessed 09 July 

2025). 
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factors which should not be considered in isolation as factors indicating consent.457 The 

inclusion of the compendium is a best practice which South Africa can benchmark on to ensure 

that gaps identified in the law of consent are closed. It will also assist in guiding presiding 

officers, prosecutors and legal practitioners on consent to avoid debates around interpretation. 

4.6 Conclusion 

Considering the above, it does not seem as though introducing the objective standard in 

assessing mistaken belief will bring about the reform that is required in the prosecution of 

sexual offences. Although it deals with an aspect of consent and the adjudication of sexual 

offences, it leaves more questions than answers. Indeed, the test will ensure that accused 

persons do not manipulate the defence of mistaken belief, however, there is also no certainty 

as to how this objective standard will be applied.458 This is an aspect that was not adequately 

explored in the Embrace Project459 case. In countries where the objective standard has been 

explored there has been no significant changes in sexual offences statistics.460 Research has 

shown that this may be due to the fact that even with the objective standards accused persons 

still find it easy to show that their belief was reasonable.461 This then takes us back to  

submissions made in Chapter three that the standard is framed using male perceptions with no 

consideration of complainants autonomy.462 Studies have shown that the objective standard on 

its own is not sufficient to address the prevalence of sexual offences.463  This argument supports 

my submission of the lack of consideration for consent holistically to address multiple gaps. 

What we have seen in Cananda is that despite adoption of the reasonable persons test, 

challenges regarding the subjective views of presiding officers still exist whereas in Australia 

the law makers have set out exactly what is expected of the accused in legislation can assist in 

the clarity of the law. Lastly in the United Kingdom how the Crown Court compendium 

provides guidance to presiding officers in terms of interpretation.  

Although the introduction of the objective standard is an attempt to provide safeguards to 

complainants in sexual offences trials, it will not simplify existing issues of consent but will 

instead complicate the assessment of mens rea.464 Law makers in different countries have been 

 
457 Featherstone, Byrnes and Maturi J et al (2024) 34. 
458 Schwikkard (2021) 91. 
459 Embrace Project v Minister of Justice 36. 
460 Gore (2021) 524. 
461 Gore (2021) 524. 
462 Featherstone, Byrnes and Maturi et al (2024) 34. 
463 Gore (2021) 524. 
464 Vandervort (2018) 936. 
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advised to explore available tools in existing legislation and common law.465 My argument is 

that the focus should be on re-evaluating consent in its entirety rather before focusing on 

justifications. In the next chapter the I will make concluding remarks in so far as the research 

that has been presented through this research paper and will make recommendations regarding 

the way forward.  
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CHAPTER FIVE 

CONCLUSION AND RECOMMENDATIONS 

 5.1 Conclusion 

In this research paper, I addressed the research question around the deficiencies that currently 

exist in consent and sexual offences legislation by highlighting the deficiencies in SORMAA 

and common law. The sexual offences legal reform process was then traced to when it began 

in 1998, by going through the journey that led to SORMAA466 as it relates to provisions for 

consent. I then explored recommendations made in existing literature on filling the gaps in 

sexual offences legislation. In terms of the second research question, this research paper 

highlighted why it is important for courts to ensure a consistent approach in establishing 

consent by discussing the ramifications of different interpretive methods that were depicted in 

the different courts in the S v Coko matter. I submit that South Africa needs a consistent 

application of the law with clear legislative provisions when it comes to consent. The approach 

to legal reform in sexual offences must take all rights into consideration and must not be one 

sided. Currently the reform process has only worked in favour of the accused and complainants 

continue in their quest for justice.467 Therefore the legislature must strive to provide laws that 

balance the rights of complainants and the accused and where the law is not clear, guidelines 

must be provided.  

This research paper highlighted how the legislature can play its role to ensure a uniform and 

consistent approach in establishing consent. Furthermore, with regards to the third research 

question I explored factors that were discussed in the Embrace Project case including the 

proposed introduction of the objective standard in assessing normative guilt through mens rea 

and whether the removal of consent would provide a singular approach in the interpretation of 

consent. Lastly, in terms of the fourth research question I have submitted research to be 

considered by the legislature should the legislature embark on a reform process to assist in the 

re-evaluation of consent as an element. The research presented through this research paper has 

shown that the legislature has not fully comprehended the dynamics and aspects of consent. As 

stated in the previous chapters this oversight may be due to the fact that the challenges and 

 
466 The Criminal Law (Sexual Offences and Related Matters) Amendment Act (32 of 2007). 
467 Embrace Project v Minister of Justice para 1. 
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solutions regarding the concept of consent have been underestimated.468 This 

oversimplification of the concept has led to interpretive and application gaps in South African 

courts which has in turn lead to confusing case-by-case precedents.469 I also presented research 

that showed that in other jurisdictions, systems have been put in place within legislation to 

provide more clarity in the law of consent. 

5.2 Recommendations 

The following recommendation are proposed: 

• Regardless of the outcome in the Embrace project case the legislature must use this 

opportunity to reflect on the gaps in sexual offences legislation not only with regards 

to the subjective  mistaken belief of consent or objective test but the general interpretive 

gaps including the subjective reasoning of presiding officers. 

• The legislature must embark on a consultative process that will unearth and eliminate 

patriarchal notions within sexual offences legislation. 

• The legislature must consider developing legislation, a framework or guidelines that 

will expand on the different models of consent to allow factors presented by different 

cases to be catered for. This will in turn promote a consistent approach in addressing 

the current deficiencies in the interpretation of SORMAA when it comes to consent. 

• When developing this framework, the legislature must close all interpretive gaps by 

providing clear guidelines for presiding officers, defence attorneys and prosecutors to 

prevent the subjective interpretation of sexual offences legislation. 

I believe that if these recommendations are considered, they will play a big role in deterring 

sexual offences but will also alter society’s attitude towards consent in sexual offences. 
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