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ABSTRACT
When children contravene the law, especially very young children it is imperative that as a
society we do not only view them as criminals in isolation, this unlawful conduct is often
indicators of potential vulnerability they have been exposed to, which increased the
likelihood of them engaging in criminal behaviour. By virtue of their inherent developmental
immaturity, children often do not understand the far reaching consequences of their actions
and it is imperative that when they contravene the law, they stand before a justice system
that recognises their vulnerability, protects them from premature criminalisation, safeguards
their rights as children first and holds them accountable for their unlawful conduct by means
of proportional responses, instead of exploiting their vulnerability through means of unfair

procedures and inconsistent application of the law.

The minimum age of criminal capacity is considered the gateway mechanism through which
children are either excluded from or subjected to the juvenile justice system. It determines
how juvenile offenders are treated by the law and what the most appropriate responses are
in light of their developmental capacity. International and regional children’s rights
instruments established the foundational frameworks for the minimum age of criminal
capacity and the principles that must be entrenched in juvenile justice systems, which have
influenced the recognition of children’s rights within the juvenile justice system in South
Africa. However, in light of subsequent recognition of children’s progressive development,
international frameworks have since established more progressive standards in juvenile

justice.

Against this backdrop, South Africa’s child justice system is currently regulated by the Child
Justice Act, which introduced its own reforms in respect of the minimum age of criminal
capacity as well as subsequent reforms. This study aims to critically evaluate whether these
amendments align with international standards and what are the practical and structural
challenges that accompany these amendments. In doing so, this study will demonstrate
whether the practical and structural consequences that flow from these amendments
meaningfully align the Child Justice Amendment Act with the international and Constitutional

standards.
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CHAPTER ONE
INTRODUCTION TO THE STUDY

1.1 Introduction and background

A child is defined as an individual under the age of eighteen years and recognised as a full rights
holder.! However, they are also vulnerable members of society by virtue of their developmental
immaturity, by operation of law and their dependence on adults, all of which inevitably restricts
their ability to autonomously exercise certain rights.? To safeguard their interests, competent
adults and governmental institutions must actively ensure their rights are meaningfully realised,
even when they contravene the law.? In these instances, governments are required to establish a
comprehensive child justice system, which recognises their vulnerability, safeguards their rights,

ensures accountability and promotes their reintegration into society.

At the heart of any child justice system, lies the concept of criminal capacity. For purposes of this
thesis, criminal capacity of children it can be understood as a multi-dimensional concept.
Determining whether a child possesses the criminal capacity to be held legally liable for their actions
requires both their cognitive and volitional elements to be present.* The cognitive element refers
to their capacity to not only comprehend the wrongfulness of their actions but the consequences
attached thereto.® The volitional element refers to their capacity to control their impulses and act

in accordance with this comprehension.® Upon the assessment of their criminal capacity, if a child

1 Convention on the Rights of the Child, adopted 20 November 1989, 1577 U.N.T.S. 3 (entered into force
2 September 1990), art 1 (hereafter CRC) and the of the Constitution of the Republic of South Africa,
1996 which was promulgated 18 December 1996 and commenced on 4 February 1997, section 28(3)
(hereafter the Constitution).

2 CRC,art1.

’Children’s Rights’ available at:_https.//www.concourt.org.za/index.php/children-s-rights (accessed 17

February 2025).

‘Mental capacity’ refers to a person's cognitive ability to comprehend right from wrong and see Orts K

’An Overview of Recent National and International Research on the Minimum Age of Criminal
Responsibility’ available at : https://www.ebpsociety.org/blog/education/402-an-overview-of-recent-
national-and-international-research-on-the-minimum-age-of-criminal-responsibility (accessed 12 July
2025).

Crofts T ‘Reforming the age of criminal responsibility ’(2016) 46(4) South African Journal of Psychology
437 (Crofts (2016)).

6 Crofts (2016) 437.
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lacks either element, it is presumed that they are unable to meaningfully conceptualise the legal

gravity of their actions and cannot be held criminally liable.”

Within the child justice context, the minimum age of criminal capacity (hereinafter referred to as
the MACC) refers to the age threshold that the law determines whether a child may be held legally
accountable for their unlawful conduct.® The law recognises that due to a child’s inherent
developmental immaturity, very young children lack the mental, intellectual and emotional maturity
to understand the long-term consequences of their actions.® These cognitive and volitional
capabilities usually develop as a child gets older. Juvenile offenders below this age threshold are
excluded from criminal law proceedings and prosecution because it is irrefutably presumed that
they lack the required cognitive and volitional capacity to fully comprehend the consequences of
their unlawful actions at the time of the alleged offence.!® Therefore it is presumed that a juvenile
offender at or above the age threshold possesses these capacities to be held criminally liable for
their unlawful conduct. However, different legal systems adopt different approaches to verify the

criminal capacity of children at or above the age threshold established.

In some countries, once a juvenile offender is at or above the prescribed age threshold at the time
the alleged offence was committed, it is presumed that they possess the necessary criminal capacity
and can be formally charged or dealt with accordingly within their child justice system.!! However,
legal systems influenced by common law adopt a different approach to imputing legal responsibility
on juvenile offenders. Instead of relying on a fixed threshold, these jurisdictions operate through
two age based common law presumptions.'? In these jurisdictions, there is one MACC but two age
thresholds to regulate when and how a juvenile offender can enter the child justice system.!3 Firstly,

for juvenile offenders below the lower age threshold (this is the MACC), there is an irrebuttable

‘Systematic Responses to Children under the age of criminal capacity who have been (allegedly) Involved

in Offending Behaviour in Europe and Central Asia ’(2022) UNICEF Regional Office for Europe and Central

Asia 10 - 11 (hereafter UNICEF (2022)).

& UNICEF (2022) 5.

®  UNICEF (2022) 5.

10 Schoeman M ‘Determining the Age of Criminal Capacity: Acting in the Best Interests of Children in
Conflict with the Law ’(2016) 57 SA Crime Quarterly 36 (Schoeman (2016)).

11 CRC/C/GC/10, para 31, 36-17, and UNICEF (2022) 10 - 11.

12 UNICEF (2022) 10 - 11.

3 UNICEF (2022) 10 - 11.
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presumption that they lack criminal capacity and cannot be held legally liable for their conduct,
irrespective of the circumstances.'* However, juvenile offenders above the MACC but below the
upper age threshold, fall into a grey area within the bounds of the law, by virtue of the doli incapax
presumption.*> Under this presumption, the law continues to presume that they lack criminal

capacity due to their age, but this presumption is not absolute and may be rebutted by the State.

In practice, the doli incapax presumption give rise to the individualised assessments of criminal
capacity by the State.'® Therefore, if the State is able to prove that the child not only had the moral
awareness to understand the consequences and of their actions, but also possesses ability to
exercise self-control and act in accordance with their awareness at the time of the alleged offence,
the child may be held criminally liable for their unlawful conduct.” However, if the State is unable
to meet this criteria, the juvenile offender is presumed to lack criminal capacity. This legal
framework demonstrates how the MACC acts as a catalyst for when and how children may enter
the child justice system, it intends to protects children from premature criminalisation and ensures

accountability based on the developmental maturity.*®

The establishment of the MACC is an integral component in a comprehensive child justice system,
its importance has been underscored in international instruments, guiding signatories on the
appropriate manner to administer juvenile justice in a way that safeguards and promotes their

inherent human rights as children.'® The instruments that will form part of this thesis are the United

14 Crofts T ‘Act now: raise the minimum age of criminal responsibility ’(2023) 35(1) Current Issues in

Criminal Justice 118 (Crofts (2023)). The terms, irrebuttable and irrefutable will be used interchangeably,
it means that legally impossible to be challenged. By the contrast, the terms, rebuttable and refutable
will be used interchangeably to demonstrate that the legal position can be challenged.

Crofts (2023) 118. The term doli-incapax presumption is derived from Latin, which means incapable of

committing a crime.

16 UNICEF (2022) 10 - 11.

17" UNICEF (2022) 10 - 11.

18 Cipriani D ‘Children s Rights and the Minimum Age of Criminal Responsibility: A Global Perspective’ (2009)
Preface (hereinafter Cipriani (2009).

19 ‘Promoting Children’s Rights in South Africa: Fast Facts — United Nations Convention On The Rights Of
The Child (UNHRC) ’available on
https.//www.parliament.qov.za/storage/app/media/Pages/2019/november/19-11-
2019 30 Year Commemoration of the United Nations Convention on the Rights of the Child/doc
s/FAST FACTS UNCRC draft 2 19 November 2019final.pdf (accessed 17 June 2025) and see Skelton A

15
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Nations Convention on the Rights of the Child (hereinafter the CRC), the African Charter on the
Rights and Welfare of the Child (hereinafter ACRWC) and the United Nations Standard Minimum
Rules for the Administration of Juvenile Justice (hereinafter the Beijing Rules) and

and the United Nations Guidelines for the Prevention of Juvenile Delinquency (Riyadh Guidelines).2°

Collectively, these instruments have developed set of principles applicable to juvenile offenders,
which must remain at the forefront during the administration of juvenile justice.?! These principles
include, inter-alia, Non-discrimination, the best interests of the child, the right to be heard, the right
to survival and development, early interventions and preventative strategies and the promotion of
diversion and reintegration.?2 While some of these principles are recognised as international human
rights, others function as supportive principles by which a child’s human rights can be meaningfully
realised.?® Together these principles inform how criminal capacity should be regulated, including
the establishment of the MACC. In 2007 it was declared by the Committee of the CRC that twelve
years old is the lowest MACC which was internationally acceptable, but in 2019, there has been a

global push to raise this age threshold to at least fourteen years or older.?*

& Tshehla B ‘Child justice in South Africa ’(2008) Institute for Security Studies 26 (Skelton & Tshehla
(2008)).

20 African Charter on the Rights and Welfare of the Child (ACRWC), adopted 11 July 1990, OAU Doc

CAB/LEG/24.9/49 (entered into force 29 November 1999 (hereafter ACRWC); United Nations Standard

Minimum Rules for the Administration of Juvenile Justice ("The Beijing Rules"),G.A. res. 40/33, Annex,

UN Doc. A/RES/40/33 (29 November 1985) (hereafter the Beijing Rules) and the United Nations

Guidelines for the Prevention of Juvenile Delinquency (The Riyadh Guidelines) GA Res/45/112, UN Doc

A/45/49, adopted 14 December 1990.

Skelton A ‘Developing a juvenile Justice System for South Africa : International Instruments and

Restorative Justice’ (1996) Acta Juridica 192.

The Committee on the Rights of the Child General Comment No 10: Children’s Rights in Juvenile Justice

CRC/C/GC/10 (2007) paras 6 - 13, 16, 22 and 24 - 27 (hereafter CRC/C/GC/10).

2 The right to dignity, life, equality and survival have all recognised in human rights instruments such
International Covenant on Civil and Political Rights, adopted 16 December 1966, 999 U.N.T.S. 171
(entered into force 23 March 1976) (hereafter ICCPR) and the Universal Declaration of Human Rights,
G.A. Res. 217A (lll), UN Doc A/810 (1948) (hereafter UDHR). However, these instruments will not be
discussed within this thesis as it focuses on treaties that have incorporated these rights in developing the

21

22

international standards for children’s rights and juvenile justice.
24 CRC/C/GC/10, para 32 and the Committee on the Rights of the Child General Comment No 24: Children’s
Rights in Juvenile Justice CRC/C/GC/24 (2019), para 22 (hereafter CRC/C/GC/24).

4
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Against this backdrop, South Africa’s historical context underscores the necessity of these principles
being entrenched in a child justice system to redress the gross violations against human rights.?
The apartheid regime was entrenched in systematic racial discrimination that resulted in
disproportionate exclusion and marginalisation of non-white South Africans.?® At the time, South
Africa relied on the common law presumptions to regulate criminal capacity, which provided that
there was an irrefutable presumption that children below the age of seven lacked criminal
capacity.?’ For children between the ages of seven to fourteen-years there was a rebuttable
presumption of incapacity.?® Consequently, white juvenile offenders were directed towards re-
education and reintegration initiatives, while black children were disproportionately subjected to
harsher legal consequences, including incarceration in adult prisons.?° This framework had
devastating outcomes, for example, in 1992 a twelve year old child died in police custody after

being detained in an adult cell.3°

This prompted national outrage and called for a separate juvenile justice system which promoted
the rights of juvenile offenders.3! Subsequently, the transition of South Africa into a democratic
nation in 1994, not only abolished the apartheid era, but it reoriented its justice system towards the
constitutional commitment to redress past injustices and uphold human rights through substantive

and restorative justice.*?

25 °A history of Apartheid in South Africa ’available at: https://www.sahistory.org.za/article/history-

apartheid-south-africa (accessed 17 June 2025) and see Dissel A ‘Youth, Crime and Criminal Justice in
South Africa ’(2006) 2 World Bank Legal Review 235 (Dissel A (2006)).
%6 °The  History of  Apartheid in  South  Africa ’available  at  http://www-cs-
students.stanford.edu/~cale/cs201/apartheid.hist.html (accessed 17 June 2025).
Skelton A ‘Proposals for review of the minimum age of criminal responsibility *(2013) 26 (3) South African

27

Journal of Criminal Justice 275.
28 Skelton (2013) 275.
29 Sloth-Nielsen J “Child justice >in Boezaart T (ed) Child Law in South Africa Child Law in South Africa 2 ed
(2017) 680 (hereafter Sloth-Nielsen (2017)).
30 Sloth-Nielsen (2017)) 680.
31 Sloth-Nielsen (2017)) 680.
32 Constitution, section 2 and see ’Preamble Founding Provisions and the Bill of Rights’ available at:
https://www.concourt.org.za/images/phocadownload/the text/Slimline-Constitution-Web-Version.pdf
(Accessed 21 January 2025).
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South Africa’s ratification of the CRC and ACWRC, placed it under constitutional and international
obligation to restructure its approach to the administration of juvenile justice.33 It facilitated an
extensive legal reform, giving rise to the promulgation of the Child justice Act in 2008 (hereafter the
CJA).2* The CJA governed the child justice landscape in South Africa, including aspects of criminal
capacity by retaining but adjusting the common law presumptions to the raised age of criminal
capacity which was ten years old, despite compelling arguments to raise it to twelve years old.3 It
further contained provisions of how children should be treated once they fall above or below that
MACC.?® Despite its progressive spirit, in practice the application of the criminal capacity provisions
yielded various challenges undermining the rights it sought to protect.?” Collectively, the MACC, the
retention of the doliincapax presumption and challenges invited domestic and international critique
for non-compliance with international standards and the broader objectives of juvenile justice and

children’s rights.3®

The Child Justice Amendment Act 2019 (hereafter CJAA) is South Africa’s most recent attempt to
alleviate the systemic challenges raised in the CJA and to align with international standards.? It has
subsequently raised the MACC to twelve years old, retained the doli incapax presumption and
streamlined criminal capacity assessments and other subsequent amendments.*° By doing so it
directed more children away from the child justice system; created more clarity and procedural

efficiency underscoring the protective framework of juvenile justice.

33 South Africa ratified the CRC on 16 June 1995 and South Africa ratified the ACWRC on 7 January 2000.
Sections 28 and 39 of the Constitution and see ‘Promoting the Children’s Rights in South Africa: Fast
Facts — United Nations Convention On The Rights Of The Child (UNHRC)  available at :
https.//www.parliament.qov.za/storage/app/media/Pages/2019/november/19-11-

2019 30 Year Commemoration of the United Nations Convention on the Rights of the Child/doc
s/FAST FACTS UNCRC draft 2 19 November 2019final.pdf (accessed 1 February 2025).

3% The Child Justice Act 75 of 2008 was promulgated on 14 May 2009 and came into effect on the 1 April

2010 (hereafter CJA).

CJA, sections 7(1) — 7(2) and Department of Justice and Constitutional Development Report on the review

35

of the minimum age of criminal capacity (2016) 8,10 - 11 (Hereafter Review Report (2016)).

% Section 5, CJA.

37 Review Report (2016) 41 - 47.

38 Review Report (2016) 47.

39 The Child Justice Amendment Act 28 of 2019 came into effect on 19 August 2020 (hereafter CJAA) and
Review Report (2016) 51-53.

40 Sections 2, CJAA and the long title, CJAA.
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1.2 Problem Statement

The CJAA represents South Africa’s most recent attempt to reform the regulation of criminal
capacity by raising the minimum age of criminal responsibility to twelve years and retaining the doli
incapax presumption.*! These amendments were introduced in response to various constitutional,
international and practical criticisms that had been directed at the CJA.*? However, there still
appears to be some uncertainty as to whether the current framework adequately protects children
from premature criminalisation while also ensuring accountability in a manner that is consistent
with constitutional and international child-rights standards.*® The legal problem that this study
seeks to address is therefore whether the amended criminal capacity regime provides a coherent
and developmentally appropriate system for determining when and how children may be subjected

to the criminal justice process.

This problem is further influenced by trends which suggest that a considerable number of children
continue to come into conflict with the law at relatively young ages.** Moreover, a significant
amount of juvenile offenders between the ages of twelve and fourteen are still processed through
diversion programmes, preliminary inquiries and criminal proceedings.* In addition, research
conducted by child justice monitoring bodies and non-governmental organisations indicates that
children from lower socio-economically marginalised communities remain disproportionately

represented within the child justice system.*® These trends highlight the vulnerability of children

41 Review report (2016) 53 - 54 and see Republic of South Africa Child Justice Amendment Bill [B—2018]
(including Memorandum on the Objects) (hereafter Memorandum (2018)) and the long title of the CJAA.
Sloth-Nielsen J ‘Child justice: changes to the minimum age of criminal capacity ’(2020) 33(2) South
African Journal of Criminal Justice 476 (Sloth-Nielsen (2020) and Review Report (2016) 41 - 51.

4 Sloth-Nielsen (2020) 473 - 479.

4 Department of Justice and Constitutional Development 2023/2024 Inter-Departmental Annual Report on
the Implementation of the Child Justice Act 75 of 2008 (2014) 24 (hereafter Annual Report (2024)). The
Annual Report complied by key department’s that are responsible for implementing the CJA within their
respective departments. Also see Masson E ‘Hard Livings: the life of a child gangster” available at:
https://mgq.co.za/news/2022-09-11-hard-livings-the-life-of-a-child-gangster/ (accessed 17 June 2025)
and Kandala L ‘Perspectives on crime theories and juvenile’s recidivism based on socio-economic
variables in South Africa ’(2018) 6(5) Forensic Research & Criminology International Journal 339-340
(Kandala (2018))

% Annual Report (2024) 22.

46

42

To see why young children often come into contact with the juvenile justice system see Frank C ‘Children
used by adults to commit crimes (CUBAC) ’available at: https.//issafrica.org/01-jun-2006-sacq-no-16/01-

7
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who fall within the doli incapax category and the importance of criminal capacity assessments in

determining how such children are treated within the child justice system.

A potential concern with the current framework is that it may allow for inconsistent and
discretionary application of the law. The retention of the doli incapax presumption continues to
require individualised assessments of criminal capacity which, in practice, have been criticised for
being unevenly applied, under-resourced and insufficiently standardised.*” If these challenges are
not examined more closely, there is a risk that some children may be subjected to arbitrary decision-

making, delayed proceedings and unnecessary exposure to the criminal justice system.

If the current framework is not critically evaluated, there is also a possibility that it may continue to
operate in a way that appears progressive in principle but is less effective in practice.*® As a result,
the CJAA may risk transferring, rather than resolving, some of the structural shortcomings

associated with the assessment and management of criminal capacity.

This study therefore seeks to analysis the existing body of knowledge by providing a legal and
normative evaluation of the Child Justice Amendment Act’s criminal capacity reforms. In doing so,
the study aims to determine whether the current framework represents a meaningful improvement

in the protection of children’s rights or whether further reform may be necessary.

jun-2006-abuse-of-a-different-kind.-adults-using-children-to-commit-crime-cheryl-frank (accessed on 25

January 2025) ;’Global Initiative against transnational organised crime Western Cape gang Monitor’ 6
available at : https.//qlobalinitiative.net/wp-content/uploads/2025/05/WC-Gang-monitor-No5.-GI-TOC-
May-2025-web.pdf (accessed 1 November 2025); Mezmur B “Working Group of Persons of African
Descent From the margins to the mainstream: The rights of children of African descent in the child justice
system” available at : https.//www.ohchr.org/sites/default/files/2022-05/MEZMUR-CRC.pdf (accessed
on 12 August 2022); Masson E ‘Hard Livings: the life of a child gangster” available at:
https://mgq.co.za/news/2022-09-11-hard-livings-the-life-of-a-child-gangster/ (accessed 17 June 2025)
and Kandala (2018) 339-340.

See the Australian experience in New South Wales: Fitz-Gibbon K ‘Protections for children before the
law: An empirical analysis of the age of criminal responsibility, the abolition of doli incapax and the merits
of a developmental immaturity defence in England and Wales’ (2016)16(4) Criminology & Criminal Justice
391-409 and see Review Report (2016) 41 - 47.

Although the raising of the minimum age of criminal responsibility reduces the number of children who

47

48

may be exposed to criminal prosecution, it may also result in a greater regulatory burden being placed
on a smaller group of children who remain within the child justice system.
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1.3. Purpose of thesis

This study aims to critically examine the CJAA’s reforms on the MACC, specifically the raising of the
age and the retention of the doli incapax presumption, in order to determine their practical,
structural, and normative compliance with the Constitution of the Republic of South Africa and
international child-rights standards.* The Annual Report indicates that by the end of the reporting
period there were 61 juvenile offenders on the waiting list for criminal capacity assessments, aged
twelves years old or older but younger than fourteen years old.*° This backlog was attributed to a
lack of professional experts available to conduct these assessments and numerous juvenile
offenders not showing up to be assessed.®! Both international and domestic authorities have
indicated that all criminal proceedings involving children must be promptly concluded and that
exposing children to the justice system may have detrimental effects on their overall well-being.>?
The danger with this is if it is not studied is that the rights of children, more specifically children who
come from marginalised communities and lower socio-economic backgrounds, will continue to be
encroached on by the very justice system that ought to protect them through systemic delay and
ineffective implementation. This thesis underscores that true recognition and protection of
children’s rights does not only depend on legislation alone, it must be accompanied by effective
implementation at all stages of the child justice system. This aim is guided by three interrelated

objectives. As such, this thesis seeks to do the following:

1. Discuss the nature of the amendments under the Child Justice Amendment Act with regard
to raising the minimum age of criminal responsibility and the retention of the doli incapax

presumption.

2. To analyse the practical and structural consequences which flow from the provisional
amendments.
3. To evaluate these reforms in line with the Constitution of the Republic of South Africa and

International law.

1.4. Research questions

The study is guided by the research question:

4 Annual Report (2024) 219 - 220.

0 Annual Report (2024) 219 - 220.

>l Annual Report (2024) 220.

52 CRC, art 40(2)(b)(iii); CRC/C/GC/24, paras 2 and 54 and CJA, section 3(f).
9
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1. To what extent do the Child Justice Amendment Act’s reforms on the minimum age of
criminal responsibility and the retention of the doli incapax presumption produce practical
and structural consequences that are consistent with the Constitution of the Republic of
South Africa and international law?

This question is unpacked in three guiding research questions thus:

1. What is the nature of the reforms under the Child Justice Amendment Act with regard to
raising the minimum age of criminal responsibility and the retention of the doli incapax
presumption?

2. What are the practical and structural consequences which flow from the provisional
amendments?

3. Whether these reforms are in line with the Constitution of the Republic of South Africa and

International law?

1.5. Significance of study

The amendments in the CJAA reflects the dilemma faced by the South African child justice system,
which is to find the correct balance between safeguarding the rights of juvenile offenders by
adhering to constitutional obligations and international standards and the social realities of juvenile

offending.>3

Beyond the constitutional rights conferred unto children in the Bill of rights (hereafter the BOR), the
Constitution elevates their protection by declaring that a child’s best interest is of paramount
importance in matters concerning them.>* Furthermore, the constitutional obligation of courts to
consider international law when interpreting children’s rights, has provided international standards
with a degree of interpretative authority, especially regarding the rights of juvenile offenders.>®

These international standards have been informed by substantive principles of children’s rights,

53 Masson E ‘Hard Livings: the life of a child gangster” available at: https://mg.co.za/news/2022-09-11-
hard-livings-the-life-of-a-child-gangster/ (accessed 17 June 2025); UNICEF (2022) 13; ‘Global Initiative
against transnational organised crime Western Cape gang Monitor’ 6 available at
https://qlobalinitiative.net/wp-content/uploads/2025/05/WC-Gang-monitor-No5.-GI-TOC-May-2025-
web.pdf (accessed 1 November 2025) and Kandala (2018) 339 -340.

5 Constitution, Sections 2 and 28 and the BOR is contained in chapter 2 of the Constitution.

55 Constitution, Sections 7(1), 7(2) and 39(1)(b).
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evolving capacities in light of recent neurological development studies of adolescents and the

broader objectives of child justice, all of which the CJAA must be evaluated against.>®

Furthermore, the concern about utilising the doli incapax presumption is that globally there is no
accurate measurement to assess a child’s criminal capacity.®” This produces inconsistent outcomes,
which may result in indirect discrimination within the child justice system, and risks further
disadvantaging marginalised children by attaching legal consequences to them.>® Moreover, by
raising the MACC to twelve years old, the CJAA has restricted the amount of children that has
entered the justice system, however these children remain developmentally vulnerable and in need
of special protective measures by the State to address the root causes of their offending

behaviour.>®

Therefore, the significance of this thesis is situated in understanding whether the raising of the
MACC to twelve years old, while retaining the doli incapax presumption meaningfully advances the
rights of juvenile offenders and prevents them from being recycled within the justice system. It is
imperative that as a society, we know how to deal with children in conflict with the law effectively
and sensitively.®° This is particularly significant where children, both below and above the MACC are

vulnerable to being exploited by adult criminals or other children to commit crimes or circumstantial

56

CRC/C/GC/10, para 5 - 14. The term Substantive principles for purposes of this thesis refer to the
fundamental guiding rights of children that must be recognised and respected by any actors, when
making decisions concerning them. According to CRC/C/GC/24, para 22, advances in neurological insights
have indicated that the prefrontal cortex of the adolescent brain, which is used for impulse control,
critical thinking and reasoning is only completely developed into late twenties.

>’ Review report (2016) 23.

8 Dissel (2006) 224.

5 Binford W ‘Criminal capacity and the teenage brain: Insights from neurological research >(2012) 14(3)
Article 40: The Dynamics of Youth Justice and the Convention on the Rights of the Child in South Africa 2
- 4 (Binford (2012) and UNICEF (2022) 13 - 14. Protective measures can include social welfare
interventions which are non-judicial or punitive in nature. It addresses the main causes of the juvenile
offending through social services provided by the state such as therapy or mandatory supportive plans
from the child’s families or caregivers or any alternative measures that best supports the child’s best
interest and their needs.

Skelton (1996) 192. In respect of this thesis, substantive justice can be understood to be legal outcomes
that advance and protect the rights of juvenile offenders not only in terms of procedural compliance

60

with the law but also in respect of the consequences that flow from it.
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adversity that contribute to them offending.®! It underscores that legal reform must be supported
by effective implementation to truly give effect to substantive justice rather than symbolic

progression.®?

1.6 Literature Review

The debate on an appropriate MACC is a contentious topic which underscores the deep rooted
tensions within justice systems on how to effectively balance a child’s inherent developmental
immaturity, the recognition of children’s rights, the need for public safety and fair, individualised
and proportionate responses to unlawful conduct by juvenile offenders .3 An important aspect of
this debate revolves around implications that flow from the standardised approach of a fixed MACC,
competing against more flexible approaches of MACC supplemented by the rebuttable doli incapax
presumption, and how these align or fall short with the recognition of the substantial principles that

promote children’s rights within a juvenile justice system

Willows and Pillay warn that the establishment of a fixed MACC must be carefully considered as
selecting inappropriate age may have significant consequences to the child becoming a law abiding
citizen and the wellbeing of the child.®* They recognise the inconsistencies between civil law and
criminal law applied to children across various legal frameworks. For example, some legal systems
recognise children as autonomous rights-holders and affords them certain civil rights based on their
perceived maturity, such as the legal age to own a pet, the right to consent to medical procedures
without parental consent or the capacity to testify in court.®> However, these same legal systems
may deem these same children developmentally immature to be held legally liable for their unlawful

conduct.%®

®1  Circumstantial adversity can include, but are not limited to drivers of youth crime such as poverty,

substance abuse, dysfunctional family dynamics and gang recruitment. See UNICEF (2022) 13 - 14 and
Kandala L (2018) 339.
62 Symbolic progression for purposes of this thesis refers to the concept of compliance in terms of the actual
black letter of the law so it represents compliance through its symbolism. However, it lacks the practical
or implementation effectiveness to realise the rights it is seeking to protect.
63 Cipriani (2009) 124 - 125.
% Pillay AL & Willows C ‘Assessing the criminal capacity of children: A challenge to the capacity of mental
health professionals ’(2015) 27 Journal of Child and Adolescent Mental Health (hereafter Pillay & Willows
(2015) 96.
5 Pillay & Willows (2015) 95 - 96.

6  Ppillay & Willows (2015) 96.
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Moreover, that setting a fixed MACC too high may overlook serious and repeated unlawful conduct
by children, which is a missed opportunity for the law to intervene adequately and provide the
juvenile offender with intervention measures to prevent the entrenchment of criminogenic
behaviour that adult criminals possess.®” However, setting a fixed MACC too low may result in the
early criminalisation of children, stigmatisation and may lead to long term effects on their early
physical, mental and social development as well as future career prospects, increasing the likelihood
of being a repeat offender even as an adult.®® Another consequence of early criminalisation may
result in unjust prosecution of a child and the exposure to an environment that is punitive in nature

as opposed to being therapeutic which may be more suitable for their developmental needs.®®

Skelton explores this debate utilising the criminal capacity framework of South Africa’s Child Justice
Act and rejects the position of a low MACC combined with the doli incapax presumption to protect
children below the age of fourteen and advocates for a single fixed MACC.”° She agrees with the
international standards of twelve years old and argues that the doli incapax presumption may seem
protective in principle, however it is practically and legally problematic due to the procedural
guidelines of statutes of how criminal capacity must be assessed.’! Moreover even if this
assessment guidelines are clear, the outcome of these assessments are still dependent on
implementation processes and adequate resources and infrastructure, which can vary significantly
across different jurisdictions and resulting in inconsistent application of the law.”> Moreover, she
criticises the reliance of legislatures on crime statistics of children to justify legal reform and set an
appropriate MACC and argues that safeguarding the rights of children should not be undermined or

contingent on administrative inefficiencies by the legislature.”?

Sloth-Nielsen echos this sentiment, indicating that relying on government statistics to inform

children’s rights increases tension of the purpose of juvenile justice frameworks and expectations

7 Pillay & Willows (2015) 95.
% Pillay & Willows (2015) 95.
%  Pillay & Willows (2015) 95.
70 Skelton (2013) 274.

1 Skelton (2013) 264.

72 Skelton (2013) 265 - 267.
3 Skelton (2013) 274.

13

https://uwcscholar.uwc.ac.za/home



of public safety.”® She recognises that public safety may reject higher and more developmentally
recognised MACC, failing to recognise that juvenile offenders can be both perpetrators and victims
which may deter or delay legal reform of governments for the protection of the best interests of a
child even by bringing them into contact with the juvenile justice system.”> While States may have
progressively increased their MACC to twelve years old to satisfy international compliance by
statistical data, it may be contended by more progressive international instruments as being too
low highlighting the failure to inform legislative reform through the recognition of children’s
rights.”® Moreover, given the historical problems encountered by the application of the doli incapax
presumption it must be in terms of its utilization as rule of safeguarding the child’s best interest,
and the extent to which it should be entrenched included in all processes and observed by all role

players in the justice system, instead of relying on external factors.”’

This perspective is advanced by Hadaway who critiques the Australian governments’s
characterisation that the doli incapax presumption serves as a protective safeguard in the legal
system which prevents unjust prosecution and incarceration of children by means of individualised
assessments.’® She argues that, in practice, the doli incapax presumption entrenches children
further in the juvenile justice system because the experience of a juvenile offender who is subject
to the presumption is substantially similar to that of a juvenile offender who is above the MACC.”®
This is because the ‘protection’ of the doli incapax presumption only relates to the final
determination of criminal capacity; it does not protect them from being prosecuted initially.2° This
places children at a disadvantage in the justice system where they are still vulnerable to arrest,
premature exposure to the justice system, discriminatory treatment by role-players in the justice
system, being wrongfully diverted or being subjected to unjust prosecution.® Moreover, the

evidentiary proof to satisfy the inquiry of the presumption which presented to the court may be

74 Sloth-Nielsen (2020) 479.
> Sloth-Nielsen (2020) 479.
76 Sloth-Nielsen (2020) 478.
7 Sloth-Nielsen (2020) 477.
8 Hadaway A ‘Brief on ‘doli incapax ’in NSW, the minimum age of criminal responsibility and the
implications for advocacy and law reform ’(2025) Social Determinants of Justice Research Hub Division of
Societal Impact, Equity & Engagement 2 - 4 (hereafter Hadaway (2025)).

’° Hadaway (2025) 6 - 8.

8 Hadaway (2025) 6 - 8.

8 Hadaway (2025) 7.
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prejudicial to the offender, such as previous opinions from parents or teachers about behavioural
issues, which are usually inadmissible for a child over the age of fourteen or an adult and raises the
issue of the right to a fair trial being observed at courts for juvenile offenders. Moreover, compelling
a child’s supportive structure and caregivers to testify against them in pursuit of proving criminal
capacity, may damage their personal relationships.®? Hadaway challenges the portrayal of the doli
incapax presumption as a mechanism of ‘individualised justice’ or as a ‘trauma-informed justice’ on
the basis that children must be individually assessed, because some children have been exposed to
adverse childhood experiences (ACES), which may justify certain anti-social behaviours.8® She
indicates that any ‘trauma-informed approach’ prioritises developmental maturity over assumed
maturity by virtue of being a certain age, as it works along side with an appropriate MACC and is

therefore not the primary protective mechanism but a supportive one.8

While Croft acknowledges the doli incapax presumption’s shortcomings, however, he indicates
that the criticism of the doli incapax presumption arises from the State’s failure to adhere to the
evidentiary requirements to rebut the presumption, as opposed to the protective concept itself.®
He clarifies that the presumption is not a defence or a requirement that needs to be proved by the
juvenile offender; instead the prosecution must put forth compelling evidence to prove beyond a
reasonable doubt that the juvenile offender in question possessed the required criminal capacity,
in addition to providing proof of all the elements to the alleged offence.®¢ Crofts clarifies that
merely having the mental capacity to act voluntarily does not equate to proof of criminal
capacity.?” He indicates that the surrounding circumstances must be evaluated to determine if the
juvenile offender possessed criminal capacity.® This requires the prosecutor to prove that the

juvenile offender understood their conduct at the time to be seriously wrong or by demonstrating

8 Hadaway (2025) 8.

8  Hadaway (2025) 9.

8 Hadaway (2025) 10.

8  Crofts T ‘Prosecuting Child Offenders : Factors Relevant to Rebutting the Presumption of Doli Incapax ’
(2018) (40)339 Legal Studies Research Paper Series Sydney Law Review 340 — 341 and 364 - 365
(hereafter Crofts (2018).

8  Crofts (2018) 346.

8 Crofts (2018) 346-347.

8  Crofts (2018) 353.
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a level of sophistication, as opposed to mere acts of mischief which is likely to result in adult

disapproval .®

Moreover, a fixed age cannot substitute an individual assessment because children develop at
different rates and MACC is the starting point of the inquiry and not the outcome, and it cannot be
assumed that the older the child, the better the understanding.®® Croft cautions that psychologist
and psychiatrist (hereafter referred to as expert) evidence is unpredictable as it has its own risks,
such as psychological tools are not absolute and cannot accurately measure a child’s moral
understanding with precision, especially if there is a delay in conducting the assessments, which
may affect the outcome of the assessment.®! Although expert evidence is utilised to provide
specialist knowledge that court officials may not possess, the over reliance of their reports to rebut
the presumption changes the inquiry, as it is no longer a legal question but a clinical one.®? Crofts
warns that the danger with this shift is experts may pathologise the issue of criminal capacity in
children because their reports may be perceived as the final fact finder. To avoid this, persecutors
must gather all evidence from various sources to gain a holistic picture of the offender’s capabilities
in relation to the act in question.®® Moreover, courts must be cognisant of the negative practical
implications of regularly utilising expert reports to rebut the presumption, such as the availability of

experts, financial implications, procedural delays and the well-being of the juvenile offender.®*

Therefore, in addition to the expert evidence utilised, the courts must take into consideration
evidence of the offender’s general level of understanding.®® This can be deduced from evidence
collected regarding the offender’s school, home and social background, which must be weighed
against the illegal conduct to determine if the offender genuinely understood the consequences of

their actions within that specific context.’® When the presumption is approached in this way, it

8  Crofts (2018) 350 — 353.

% Crofts (2018) 347 and 355.
91 Crofts (2018) 355 and 357.
92 Crofts (2018) 356.

% Crofts (2018) 357.

% Crofts (2018) 356

% Crofts (2018) 365.

%  Crofts (2018) 365.
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provides appropriate protection, as it only allows for the prosecution of offenders where the State

has put forth sufficient evidence to prove criminal capacity.’’

Hamer & Croft acknowledges the progressive position of increasing the MACC to fourteen or older,
as recommended by the Committee on the Rights of the Child in General Comment 24.% They
develop this further by opposing the abolishment of the doli incapax presumption advocating that
States must increase their MACC to 14, as children do not automatically gain criminal capacity when
they turn fourteen years old.®® They argue that a fixed MACC and the abolishment of the doli incapax
presumption utilises a generalisation approach which supports formal equality, however an
indvidualised approach is still required to be able to differentiate between children in accordance
with their developmental maturity and allow for substantive equality.’°© Moreover, they utilise the
General Comment’s recognition of neurological and developmental science to indicate that
cognitive development still continues even throughout adolescence to bolster their claim that the
doliincapax presumption should be retained for children under the age of fourteen.%! Furthermore,
they propose for children aged fourteen to eighteen years old be allowed to utilise a reverse-burden
incapacity defence to protect those who still lack criminal capacity due to developmental

immaturity.102

Hamer and Crofts highlight that there are two possible outcomes in a criminal trial, convicting an
innocent child or acquitting a guilty one.’® They indicate that is why the State bears the onus of
proof for the presumption, in order to reduce the most harmful mistake of an unjust prosecution
conviction and to prevent the psychological and social effects a child faces from being exposed to

the justice system, even if they are not detained.'® They argue that legal systems which utilise

97 Crofts (2018) 365.

% Harmer D and Crofts T'The Logic and Value of the Presumption of Doli Incapax (failing that, an Incapacity
Defence)’ (2023) (43)3 Oxford Journal of Studies 549 (hereafter Hamer and Crofts (2023)).

% Hamer and Crofts (2023) 548.

190 Hamer and Crofts (2023) 550 and according to Hamer and Crofts a child’s developmental maturity to

comprehend what constitutes the wrongfulness of misconduct can be influenced by environmental and

genetic factors.

101 Hamer and Crofts (2023) 550.

192 Hamer and Crofts (2023) 551.

193 Hamer and Crofts (2023) 552.

104 Hamer and Crofts (2023) 552 — 553.

17

https://uwcscholar.uwc.ac.za/home



punitive interventions to deal with juvenile offenders, these offenders must receive the protection
of automatically being presumed to lack criminal capacity to minimise the harmful effects on the

child’s well-being.10°

While this approach may increase the likelihood of the wrongful acquittal of offenders who have
the requisite criminal capacity, they maintain that it is better outcome than convicting a child who
is innocent.'% In this sense the doli incapax presumption mirrors the protection of the presumption
of innocence in the eyes of the law, albeit that the presumption of innocence provides more
protection it is better than receiving no protection at all.1®” Moreover, they reject the criticism that
the doli incapax presumption is difficult to prove, indicating that for older children the presumption
naturally weakens and becomes easier to rebut.!%® Additionally, they propose that where it is not
politically viable to retain the doli incapax presumption, that children should be allowed to utilise
an alternative method, such as the reverse-burden incapacity defence, where the defence bears the
onus of prove incapacity on the balance of probabilities.’?® This defence would function similarly to
the insanity defence for adults, this is because a child’s lack of criminal capacity mirrors and adults
insanity defence. In these situations, the accused pleads guilty to the crime but will avoid criminal
liability based on incapacity, which is likely to result in ongoing State supervision or an acquittal.!1°
However, Hamer and Crofts caution that it is the inferior option, as the burden of proof shifts to the

child and it may lead to an unjust conviction of a child who lacks criminal capacity.!!!

Taken together, these academic authors are in agreement that any age below the age of twelve is
unacceptable but also recognise that it is the lowest acceptable MACC and that the doli incapax
presumption is a subjective mechanism, theoretically paves the way for individualised and
appropriate responses and treatment of juvenile offenders by the law. Moreover they are in
agreement that if it is not utilised correctly it could have detrimental effects for a child . However,
as seen their divergence on whether it should be abolished and use a fixed MACC to provide legal

certainty as to the exact age children may be exposed to criminal justice proceedings, or if discretion

195 Hamer and Crofts (2023) 554.
1% Hamer and Crofts (2023) 552.
197 Hamer and Crofts (2023) 552 - 553.
1% Hamer and Crofts (2023) 557.
195 Hamer and Crofts (2023) 554.
110 Hamer and Crofts (2023) 554.
111 Hamer and Crofts (2023) 554 — 555.
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should be utilised in light of all children not developing at the same rate and age. While these
authors provide rich critiques both in favour and opposing it by using different methodologies, there
remains a gap of practical and structural consequences of a legal system where law reform has
allowed for a criminal capacity framework where law retained the doli incapax presumption but has
transformed to a certain degree to minimise subjective assumptions about criminal capacity by

different role-players within the justice system and raised the MACC to the lowest age.

1.7 Methodology

This thesis adopts a desktop research approach, relying on the available literature on the subject
and engaging with a variety of legislation, international instruments, academic journals,
government reports, research reports and credible internet sources. These materials are collected

and collated to provide the critical appraisal of the CJAA to answer the research questions.

1.8 Limitations of the study

This study adopts a doctrinal research approach and is limited to an examination of South Africa’s
legal framework governing criminal capacity within the child justice system. The analysis focuses
mainly on the provisions of the CJAA, the CJA, relevant constitutional provisions and applicable
international child-rights instruments. As a result, the study does not attempt to provide a detailed
primary empirical assessment of how these laws are implemented in practice across all provinces
and institutions involved in the administration of juvenile justice. However, in order to address the
research questions on the practical and structural consequences of the amended provisions of the
CJAA, this thesis incorporates secondary empirical data obtained from official interdepartmental

reports that contain statistical data of provincial implementation of the CIAA.

Although reference is made to international instruments and selected comparative material, this is
done mainly to provide a normative context and to assist in assessing South Africa’s compliance
with international standards. The study does not undertake a comprehensive comparative analysis
of juvenile justice systems in other countries, and the use of foreign material is therefore limited in
scope. In addition, this study does not involve the collection of primary data from juvenile offenders,
practitioners or officials working within the child justice system. It relies on existing legislation, case
law, policy documents, government reports and academic literature. By utilising these sources, this

thesis ensures that the legal and normative evaluation of the criminal capacity framework is
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informed by operational realties, even where it may not fully reflect the practical experiences of

children within the child justice system.

1.9 Overview of Chapters

Chapter 1 presents an overview of the objectives of this thesis. It also outlines the importance of
the study and the issues being addressed, as well as providing a brief summary of the content of

each chapter.

Chapter 2 explores the international instruments that are relevant to the minimum age of criminal
capacity. These include the CRC, the ACRWC, the Beijing Rules, the Riyadh Guidelines, General
Comment 10 and General Comment 24. The chapter highlights the recurring principles contained in
these instruments, as well as their position on the MACC and the doli incapax presumption, which

serve as benchmarks against which the CJAA is assessed.

Chapter 3 discusses the normative framework relating to the child justice system in South Africa in
light of the development of the MACC and the doli incapax presumption. It considers the influence
of the Constitution, the common law presumptions and the Child Justice Act. The chapter further
examines the provisions of the CJA dealing with the MACC and the doli incapax presumption, the
treatment of juvenile offenders below and above the MACC, and the role of relevant stakeholders
in the assessment of criminal capacity. It also highlights some of the practical challenges that arose

from the application of these provisions and which contributed to the need for legal reform.

Chapter 4 undertakes a critical analysis of the provisions of the Child Justice Amendment Act relating
to the MACC and the doli incapax presumption. It considers whether these amendments address
the challenges that emerged under the CJA and whether they comply with international standards
within the field of child justice. The chapter also discusses the possible consequences that may result

from raising the MACC.

Chapter 5 provides the conclusion and recommendations of the study. The recommendations are

directed at various stakeholders within the South African child justice system and consider how they
20
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may benefit from alternative approaches to the concepts of the MACC and the doli incapax

presumption.
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CHAPTER TWO

INTERNATIONAL HUMAN RIGHTS STANDARDS GOVERNING THE MINIMUM AGE OF
CRIMINAL CAPACITY AND THE DOLI INCAPAX PRESUMPTION

2.1. Introduction

The previous chapter introduced this research and explained the reasons for conducting this
study. This chapter builds on that discussion and focuses on the international human rights
standards that relate to the criminal capacity of children within the child justice system. It
also sets the platform for answering Research Questions 1 and 3. Research Question 1 looks
at the nature of the reforms introduced by the Child Justice Amendment Act, especially in
relation to the raising of the minimum age of criminal responsibility and the retention of the
doli incapax presumption. Research Question 3 considers whether these reforms are in line

with the Constitution of the Republic of South Africa and international law.

Within the international child justice context, the minimum age of criminal capacity is guided
by a number of principles and concepts which provide direction to State Parties on how
juvenile offenders should be treated. This chapter focuses on international instruments that
have influenced the regulation of criminal capacity, namely the United Nations Convention
on the Rights of the Child, the African Charter on the Rights and Welfare of the Child, the

Beijing Rules and the Riyadh Guidelines, together with relevant General Comments.

By outlining the main principles found in these instruments, this chapter seeks to establish
the human rights standards that must be taken into account when assessing the Child Justice
Amendment Act. These instruments therefore act as benchmarks against which the reforms
relating to the minimum age of criminal responsibility and the doli incapax presumption can
be considered, and to determine if they comply with constitutional and international

obligations.
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2.2. International Instruments

2.2.1 The Beijing Rules

A full understanding of the international framework guiding juvenile justice would be
incomplete without considering the United Nations Standard Minimum Rules for the
Administration of Juvenile Justice, commonly known as the Beijing Rules (hereinafter referred
to as the Beijing Rules).! Adopted by the UN General Assembly in 1985, the Beijing rules serve
as a blue print on the standards of the administration of juvenile justice and are regarded as
soft-law guidelines, and non-binding in nature.? However, its influence can be directly seen in
the formulation of binding treaties, such as the CRC, which have influenced juvenile justice

systems worldwide, including South Africa.?

The Beijing Rules present a comprehensive and principled approach to the treatment of
juvenile offenders, and each rule is paired with interpretive commentary, reinforcing the
document’s practical value and grounding juvenile justice in values such as dignity,
reintegration, and procedural fairness.* While not enforceable, the CRC encourages all states
with separate juvenile justice systems to give effect to the principles set out in the Beijing
Rules.® They deal with how States must deal with juvenile offenders once they have
contravened the law, and the Beijing Rules embody the concept that basic human rights

principles must guide the administration of juvenile justice, a concept that is significant to

! ‘The Beijing Rules' available at : https.://www.ohchr.org/en/instruments-

mechanisms/instruments/united-nations-standard-minimum-rules-administration-juvenile
(accessed 10 November 2025).

Joutsen M ‘UN standards and norms on juvenile justice: From soft law to hard law ’(2017) 102
UNAFEI Resource Material Series 38 (Hereinafter Joutsen (2017)) and Skelton & Tshehla (2008)
20. Soft laws non-binding instruments such as guiding principles or standards that conceptualise

political and moral weight on thematic issues. It can be used by NGO’s stakeholders or citizens
when trying to influence governments to change laws.

3 Skelton (1996) 181 and Joutsen (2017) 43.

4 Skelton (1996) 181 and Skelton A & Badenhorst C ‘Criminal capacity of children in South Africa:
International developments & considerations for a review’ (2011) The Child Justice Alliance
Research Report 5 (Skelton & Badenhorst (2011)).

> Cipriani (2009) 50.
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how the MACC is determined and applied in legal systems because it serves as the age

threshold for criminal responsibility.

With regard to the principle of special protection, the Beijing Rules underscore that given
children’s inherent vulnerability and evolving capacities, juvenile offenders must be dealt
with in a specialised justice system distinct from that of adults.® These systems must address
juvenile offending expeditiously 7 and in a manner that is responsive to a child’s
developmental needs by limiting their exposure to adjudication processes whenever
possible.? This is achieved through diversionary measures,® and non-custodial interventions,
these measures ensure that responses remain child-centred and rehabilitative and
subsequently avoid sentencing juvenile offenders to detention facilities or imprisonment.©
These protective features of a child justice system is only effective where a reasonable MACC
is set as it prevents young children from being unnecessarily brought into the justice system,
and if they are at or above the MACC then the protective measures which have been
implemented will support the child’s developmental needs and rights rather than

compounding their vulnerability.

In relation to the well-being of the juvenile offender, the Beijing Rules anchor the well-being
and dignity of juvenile offenders as a fundamental right and place it at the forefront of
juvenile justice.!! It urges States to take positive action to foster personal growth, dignity,
survival and the ongoing development of all children in efforts to minimise juvenile

delinquency.? When children contravene the law, they must be treated fairly and humanely,

Special protection rules can seen in the Beijing Rules, rules 1.1 - 1.3, 2.2(a), 11.1. - 11.4 and
Commentary, 19.1 and 20.1.

The Beijing Rules, rule 20.1. and Commentary.

The Beijing Rules, rule 3.1.

The Beijing Rules, rule 11 and Commentary.

10 The Beijing Rules, rules 1.1. - 1.3 and 18 and commentary and 25 and commentary. Non-
custodian interventions refer to sentencing options that do not involve depriving a juvenile
offender of their liberty. The term child-centred for purposes of this thesis can be understood
that that all processes and procedures must safeguard the fundamental rights of children.

1 The Beijing Rules, rules 1.1-1.3, 5.1, 17.1.(d) and 26.1 - 26.2.

12

The Beijing Rules, rule 1.2, Beijing Rules.
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and their overall development must be continuously promoted by means of access to
education and opportunities for rehabilitation.! By requiring States to take positive action
during a child’s formative years while their capacities are evolving, before, during and after
they come into contact with the law, the Beijing rules recognise that juvenile offenders
require integrative responses to support them. This includes governmental interventions,
access to quality resources complemented by communal support in the effort to promote the
reintegration of juvenile offenders back into their communities and growth into responsible

members of society.'*

The Beijing rules underscore fairness as an imperative principle of a juvenile justice system.
It mandates that these Rules must be indiscriminately applied to all juvenile offenders and
guarantees that due process rights and protective safeguards are respected at all stages.'®
Moreover, where formal legal proceedings are unavoidable, it must be guided by the child's
best interests and must be conducted in an understanding environment that allows the child
to participate meaningfully.!” The Beijing rules oblige States to implement measures within
the justice system that recognises and protects a child’s inherent vulnerability, and upholds
their rights in a manner that is child-centred and non-discriminatory.® The principle of
fairness simultaneously supports the establishment of the MACC and provides a foundation

for assessing if a child does have criminal capacity to be held legally responsible for a crime.*®

13 The Beijing Rules, rules 1.2, 13.5, 24 and commentary.

14 The Beijing Rules, rules 1.3, 24 and 25.
15 The principle of fairness can be seen in The Beijing Rules, rule 2.1. Moreover, the rights which
are guaranteed to any person who has allegedly been accused or found guilty of contravening
the law must be observed and respected by the government are known as due process rights.
These due process rights ensure that competent authoritative bodies do not apply laws
arbitrarily and that all legal procedures are conducted in a manner that upholds a person’s
fundamental human rights to ensure that they are treated daily when they come into contact
with the law. The principle of fairness is enshrined in the Beijing Rules, The Beijing Rules, rule 7
and ss commentary as well as rules 14.1 - 14.2 and its commentary.

16

The Beijing Rules, rules 2.1 and 7.1.

17

The Beijing Rules, rule 14.2, Beijing Rules.

18

The Beijing Rules, rules 2-3 and 7.1.

19 If a juvenile offender lacks the mental and emotional capacity to comprehend their actions, it

would be unfair to subject them to criminal proceedings.
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Fairness in a justice system requires uniform treatment which allows juvenile offenders to
exercise their rights and participate meaningfully in matters concerning them, however,
where due process safeguards are not respected, this is no longer possible. Therefore, if a
juvenile offender is too young to understand proceedings or if assessment mechanisms are

not standardised, the principle of fairness cannot be realised.

The Beijing rules highlights proportionality as an objective of juvenile justice.?’ It recommends
that juvenile justice systems shall promote the well-being of the offender and responses are
proportionate to the circumstances of both the offender and the offence.?! Proportional
responses must account for personal circumstances of the child, their rights and
accountability. Underscoring that responses cannot merely be punitive in nature.?? To give
effect to this principle, the Beijing rules permit a degree of discretion to be exercised by
trained professionals at all stages.?®> However the Beijing rules emphasis that accountability
and professionalism serve as countermeasures to the abuse of discretionary power.?* These
safeguards are imperative to promote the judicious exercise discretion and protect the rights
of juvenile offenders. In the context of criminal capacity, proportional responses to juvenile
offending coincides with the MACC and the assessment of criminal capacity, as it allows
stakeholders to exercise their discretion to provide the offender with individualised support

of their needs whether they fall above or below the MACC.?

Although these principles provide guidelines of how a juvenile justice system should
effectively function, it leads to the critical determination of what is the minimum age that a
juvenile offender can be exposed to the justice system and held criminally responsible for

their conduct. Beijing Rule 4 provides explicit guidance on this matter, and advises that

20 The Beijing Rules, rules 5.1 and 17.1(a).

21 The Beijing Rules, rules 5 and Commentary.

22 Skelton (1996) 187 and The Beijing Rule, rule 17.1(d).

2 The Beijing Rules, rules 6.1 -6.3.

2 The Beijing Rules, Commentary to rule 6.

25 The Beijing Rules, Commentary to rule 6.
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“the beginning of minimum age of criminal capacity shall not be fixed at
too low an age level,” and adds that national legal systems must “bear in

mind the child’s emotional, mental and intellectual maturity.”2¢

This demonstrates that an appropriate MACC is not a matter of arbitrarily selecting an age, it
must reflect the developmental realities of children to impute legal liability unto them.?’
However, the Beijing rules fall short of prescribing an appropriate age that states can adopt
as a benchmark to incorporate within their justice systems, leaving the matter at the
discretion of individual States.?® Establishing an appropriate MACC was a contentious issue
even during the drafting process of the Beijing rules due to various political views, and the
language of the final text is seen as a compromise made during the deliberations of the

drafting process.?®

2.2.2 Convention on the Rights of the Child

The CRC is a universal binding international legal instrument that sets out a comprehensive
framework for safeguarding children’s rights across various domains including civil, political,
economic, social, health, cultural spheres.3° Containing 54 substantive articles, the CRC places

a clear obligation on signatories to ensure the full realisation of these rights for every child.?!

26 The Beijing Rules, rule 4.1, Beijing Rules.

27 Skelton (2013) 259.
28 See the Beijing Rules, Commentary on rule 4.1.

The political views can be seen in Cipriani (2009) 52 -53 but will not be discussed in this thesis
as it exceeds the scope.

30 ‘CRC’ available at: https://www.ohchr.orq/sites/default/files/crc.pdf (10 November 2025). The

Rights contained within the CRC are referred to as generational rights. General rights are

29

categorised by three categories, namely: First, Second and Third generation rights. First
Generation rights are generally civil and political rights. It refrains States from interfering with
certain rights. Second Generation rights encapsulates economic, social and cultural rights. It
requires the State to take positive action to provide resources and services to allow individuals
to exercise these rights. Third Generation rights are rights which extend beyond individual rights
but encapsulate collective rights of people, such as the right to peace and a clean environment.
See ‘The evolution of human rights :_https://www.coe.int/en/web/compass/the-evolution-of-
human-rights (accessed 11 November 2025).

31 CRC, art 4, and ‘Promoting the Children’s Rights in South Africa: Fast Facts — United Nations
Convention On The Rights Of The Child (UNHRC) available at
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The CRC contains two key provisions on juvenile justice, namely Article 37 and Article 40,
these articles are an integral to the realisation of juvenile offenders rights as it oblige
signatories and highlights that due to a child’s inherent vulnerability, a specialised child justice
system is required one that incorporates their fundamental human rights; reflects their lesser
culpability and guarantees procedural and substantive protective measures.3? However, this

thesis will focus on article 40 as it explicitly introduces the concept of MACC.33

To ensure effective implementation of these articles, the Committee on the Rights of the Child
was established under the CRC (hereinafter the CRC Committee).3* The CRC Committee
comprises independent experts who are responsible for monitoring compliance with the CRC
by reviewing and providing feedback on signatories’ periodic reports.3> Furthermore, the CRC
Committee provides authoritative guidance on the Articles through the issuance of General
Comments. 3® These interpretative documents have facilitated global legal reform in
children’s rights, as it ensures that the international human rights provisions remain at the

forefront of thematic issues.3”

https.//www.parliament.qov.za/storage/app/media/Pages/2019/november/19-11-

2019 30 Year Commemoration of the United Nations Convention on the Rights of the
Child/docs/FAST FACTS UNCRC draft 2 19 November 2019final.pdf (accessed 1 February
2025).

CRC, art 37 prohibits the cruel and inhumane treatment of children, providing that any
deprivation of a child’s liberty shall be for the shorted period of time and a measure of last
resort. It further provides that in instances where children are deprived of their liberty, they
must be treated in a manner that uphold’s their human dignity and must be separated from

32

adults. CRC, art 40 provides for our process rights guaranteed all children alleged, accused or
recognised of contravening the law. See and Skelton (1996) 182-183.

B3 for juvenile justice’ available at : https.//www.institut-fuer-
menschenrechte.de/fileadmin/user_upload/Publikationen/ABC Kinderrechte/abc of childrens

rights j for juvenile justice.pdf (accessed 1 February 2025) and art 40(3)(a), CRC.

3% CRC, art 43. CRC.

35 ‘Introduction to the Committee’ available at: https.//www.ohchr.org/en/treaty-

bodies/crc/introduction-committee (accessed 24 October 2025).

‘Introduction to the Committee’ available at: https.//www.ohchr.org/en/treaty-

bodies/crc/introduction-committee (accessed 24 October 2025).

‘International comparative information on the minimum age of criminal responsibility provided

36

37

by the Department of Justice and Constitutional Development in support of the proposed raising
of the minimum age of criminal capacity as provided for in the Child Justice Bill, 49 of 2002’
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The CRC Committee highlights the principles of non-discrimination; the best interests of a
child as a primary consideration; the right of a child to life, survival, and development; the
right to be heard and the right to dignity must be woven into the fabric of all juvenile justice
systems, and ensure that these are applied in an integrated and consistent manner.3®
Although these human rights principles are inherent to all children, the CRC Committee
provides that these overarching principles need to be fully integrated into the process of
administering juvenile justice.?®* Moreover, the integration of these principles within legal
procedures provide substantive justice, it also sets the framework for the establishment of an
appropriate MACC, and how children should be treated once they fall below and above that

age.*0

Article 40 not only establishes the rights of juvenile offenders and procedural safeguards that
must be implemented in a juvenile justice system, but it also provides a substantive effect to
the CRC’s broader objectives and entrenches that these safeguards reflect a ‘child-centred
approach’.*! It mandates that the treatment of juvenile offenders by signatories must reflect
the child’s inherent dignity, worth and reintegration into society, while affording them due

process rights.*> Although due process rights are recognised and afforded to persons alleged,

available  at:  https://static.pmq.orqg.za/docs/2003/appendices/030310minimumage.htm

(accessed 24 October 2025).

CRC, the preamble art 2 (non-discrimination); art3(1) (best interests); art 6(right of a child to life,

survival, and development) and art 12(right to be heard) and CRC/C/GC/10, para 4.

39 CRC/C/GC/10, paras 5 - 14.

40 CRC/C/GC/10, paras 5 - 14. These principles ensure that the MACC that is to be established must
ensure that it protects the dignity, well-being of a child. In that it recognises their evolving

38

capacities and allows them to effectively communicate in matters concerning them and that it
is not applied indiscriminately.

a1 Skelton (1996) 182 and he broader objectives of the CRC can be located in the preamble of the
CRC. The CRC recognises that children are autonomous right-bears. It recognises that due to
theirinherent mental and physical immaturity they require special care and protection and must
be supported by their families, communities and the State to ensure their harmonious
development. The term

42 Due process rights include but are not limited to the right to be treated according to the law,

the right to be presumed innocent until proven guilty, the right to be informed of the charges

against them promptly, the right to legal representation and the right to a fair trial.
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accused or recognised of contravening the law, the CRC codified how it should be adapted to
reflect a child’s age, vulnerability and developmental needs, transforming ordinary due

process rights into child-specific protections within the justice system.*3

Beyond enshrining substantive justice principles in due process rights, Article 40 places a
positive obligation on signatories to establish a MACC, and where appropriate implementing
measures without resorting to judicial proceedings within their child justice system, thereby
diverting juvenile offenders away from the justice system.** While diversionary measures are
an imperative component of a child justice system, these measures are only effective and
supportive once the distinctive age at which a child can enter a justice system is established
as the child must be able to meaningfully participate in all criminal procedures and comply

with the terms set out for diversion or alternative measures.*®

Article 43(3)(a) provides that signatories are mandated to establish ‘a minimum age below
which children shall be presumed not to have the capacity to infringe the penal law’. This
section explicitly anchors that the MACC is a foundational component of a child justice
system.*® However, similar to the Beijing rules, it falls short of prescribing a minimum age of
criminal capacity, thereby leaving signatories the discretion to determine the threshold.
Cipriani notes that there is no historical records of the specific debates surrounding the MACC
in the CRC and suggests that the omission of a fixed age may have been an intentional choice

to avoid the duplication of a contentious debate surrounding Rule 4 of the Beijing Rules.*’

Although the CRC serves as a landmark in child justice because it was the first binding treaty
to establish that the MACC is a signatory obligation in all legal systems, the vague language,
coupled with the absence of substantive guidance on what is an acceptable MACC and the

implications for children above and below that age, has remained a contentious issue.*® It

4 CRC/C/GC/24, paras 38 - 70.

a4 CRC, arts 40(3)(a) and 40(3)(b).

s CRC/C/GC/10, para 27.

4% CRC/C/GC/24, para 20.

47 This falls outside of the scope of this thesis but can be seen in Cipriani (2009) 53 - 56.
4 Cipriani (2009) 55 — 56.
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allowed for a broad interpretation and application of the Article by signatories; it emerged
that some signatories either ignored this obligation, some set very low MACC or utilised the
doli incapax presumptions to assess the criminal capacity of children.*® To address this
legislative gap, the CRC Committee has issued guidance through various General Comments
and concluding observations on MACC. Its first full interpretation of Article 40 is in General

Comment 10.°°

2.2.3 General Comment 10

In 2007 The CRC Committee issued General Comment 10, following the CRC Committee’s
review of its signatories periodic reports on how article 37 and article 40 was implemented
into their domestic legislation.>! After reviewing periodic reports of signatories, the CRC
Committee noticed the MACC ranged globally from seven to sixteen years old.>? Furthermore,
some signatories had set two MACC.>? In its review, the CRC Committee acknowledged that
its guidance may be required with respect of how states should set the MACC because Article
40(3)(a) obliges States to set a minimum age but does not prescribe an age for guidance.>*
General Comment 10 clarified that a MACC below twelve years is “not internationally

acceptable” and directed signatories to meet this standard and continue to raise it higher.>>

Moreover the CRC Committee noted that instances where there were two MACC, if a juvenile
offender was above the lower age threshold but younger than the higher age threshold, they
could be held criminally liable if it could be proved that they had the required maturity,
mirroring the doli incapax presumption.>® Concerningly, the determinations of criminal
capacity were not based on psychological expert opinions but rather the discretion of court

officials, outcomes that are inconsistent based on subjective discretions of court officials.>’

4 Cipriani (2009) 56.

50 Cipriani (2009) 56.

51 CRC/C/GC10, paral-4.
52 CRC/C/GC/10, para 30.
53 CRC/C/GC/10, para 30.
54 CRC/C/GC/10, para 31.
55 CRC/C/GC/10, para 32.
56 CRC/C/GC/10, para 34.
57 CRC/C/GC/10, para 30.
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Against this backdrop, General Comment 10 provided contextual and substantive clarity of
article 40(3)(a), clarifying that if a juvenile offender is below the MACC, despite their unlawful
conduct, there is an irrefutable assumption that they lack criminal capacity and cannot be
held criminally liable, requiring that only special protective measures can be used if in their
best interests.>® Juvenile offenders above the MACC can be formally charged, but the legal
processes and protective safeguards must be compliant with the broader objectives of the

CRC.”

General Comment 10 also directed signatories who had a higher MACC than twelve years old
to inform the CRC Committee on how children below the age threshold were treated, to
ensure that the safeguards which were implemented protected their rights, in the same
manner as the children above the age of MACC.®° Finally, the CRC Committee raised serious
concerns about the practice in some jurisdictions of allowing exceptions to the MACC for
serious offences committed, especially when utilised to prosecute children for serious
offences based on perceived maturity.®! The utilisation of two MACC and exceptions to the
MACC opens the door to unequal treatment of juvenile offenders before the law, particularly
when applied without rigid procedural safeguards in place. The CRC Committee recommends
that signatories adopt a fixed MACC with no exceptions and effectively rejecting the doli

incapax presumptions model by implication.5?

2.2.4 General Comment 24
Furthermore in 2019 the CRC Committee issued General Comment 24. While General
Comment 10 was a landmark in establishing the international standard for the fixed MACC

and the expectations for the administration of juvenile justice, its guidance reflects the legal

58 CRC/C/GC/10, para 31.

59 CRC/C/GC/10, paras 31 and 36 - 38.

60 CRC/C/GC/10, para 33.

61 CRC/C/GC/10, para 34 and the practice of exceptions to the MACC meant that in some
jurisdictions allowed for a child to be prosecuted even if they were below the MACC if a serious
offence was committed.

62 CRC/C/GC/10, para 34, CRC/C/GC/10.
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expectations of its time, which have since progressed.®® As such, in 2019, General Comment
24 replaced General Comment 10, subsequently advancing the international benchmarks on,
inter alia, the MACC and juvenile justice.®* It affirms and strengthens the principles in General
Comment 10, ®° by deriving its advancements from the Committee’s jurisprudence,
international and regional standards and neurological developments in children and
adolescents and effective practices that are beneficial to their overall well-being and
reintegration into society, such as restorative justice.®® It not only provides guidance for

signatories but also provides a holistic update on a comprehensive juvenile justice system.

The Committee welcomed that over 50 signatories raised their MACC since ratifying the CRC,
observing that the prevailing standard among these signatories increased to fourteen years
old, while some adopted a MACC of fifteen or sixteen years old.®” Accordingly, the Committee
raised the international benchmark for the MACC from twelve to fourteen years old.®®
Grounding its rationale in neurological evidence, which demonstrates that higher cognitive
characteristics are still evolving in children below the age of fourteen years old, due to the
delayed frontal cortex maturation of the adolescent brain.®® Consequently, children below

the age of fourteen often lack cognitive and psychosocial maturity to comprehend the extent

63 ‘Comments on Draft General Comment No.24(201x), replacing General comment 10 (2007) on

Children’s rights in juvenile justice’ available at
https://www.universiteitleiden.nl/binaries/content/assets/rechtsqeleerdheid/instituut-voor-

privaatrecht/jeugdrecht/leiden-university-comments-draft-gc-no.-24-final.pdf (accessed 11
November 2025).

%  CRC/C/GC/24, para 1.

®  CRC/C/GC/24, para 20.

% CRC/C/GC/24, paras 1 — 2, 8 and 20. General Comment 24 defines restorative justice as a
collaborative effort between the victim, others affected and the offender actively participate to

resolve the harm arising from the crime, with the help of a third and impartial party. These
include but are not limited to mediation and conciliation between the parties. This form of
justice provides an opportunity for the offender to understand the implications of their actions
and holds the offender accountable in a constructive manner with the aim of making amends
for the harm caused. It prioritises restoring relationships between juvenile offenders and the
ones they harmed and not only on retribution and punishment.

67 CRC/C/GC/24, paras 21 - 22.

68 CRC/C/GC/24, para 22.

69 CRC/C/GC/24, para 22.
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of their actions and judicial proceedings and signatories are required to stay abreast of these

neurological developments and adopt the MACC of fourteen years old.”®

General Comment 24 reinforced General Comment 10's position on the doli incapax
presumption and urges signatories to adopt a fixed MACC, without exception or variation in
the child justice system.’ The CRC Committee mandates that signatories must abolish
practices where a MACC has been set, but exceptions still exist for criminal liability for serious
offences.”? The CRC Committee criticised these practices, stipulating that it is usually driven

by public pressure and not centred on childhood development.”3

Furthermore, the Committee criticised practices where signatories set two MACC, for
example, between the ages of ten and fourteen years old.”* In these instances, children below
the age threshold were irrefutably presumed to lack criminal capacity, but children between
the ages of ten and thirteen years old were subjected to assessments to prove that they had
criminal capacity, mirroring the doli incapax presumption existing in South African law.”® The
Committee acknowledges that while it may have intended to serve as a protective mechanism
for juvenile offenders entering the justice system, there is a presumption that they lack
criminal capacity. ’® However, in practice, these individualised assessments were too

discretionary and reliant on results, leading to discriminatory practices.”’

70 Psychosocial maturity can be understood as the development of an individual's social,

emotional and cognitive abilities that allow them to control their impulses, regulate their
emotions and behave and interact with others in an appropriate social manner. See
Greenberger E & Sgrensen AB ‘Toward a concept of psychosocial maturity’ available at :
https://pubmed.ncbi.nlm.nih.qov/24414373/ (accessed 11 November 2025 and UNICEF (2022)
10.

n CRC/C/GC/24, paras 25 - 27.

72 CRC/C/GC/24, para 25.

73 CRC/C/GC/24, para 25.

74 CRC/C/GC/24, para 26.

75 CRC/C/GC/24, para 26.

76 CRC/C/GC/24, para 26.

7 CRC/C/GC/24, para 26.
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The CRC represents a pivotal point in the international development of juvenile justice. While
entrenching a plethora of children’s rights, recognising them as full right bearers and
acknowledging their inherent vulnerability affords them an elevated level of protection.”®
This directly informs its approach to juvenile justice.”® Despite the language shortcomings of
article 40(3)(a), the CRC establishes the MACC as a binding obligation on its signatories, and
the guidance from the Committee strengthens its application.®° By urging States to align their
laws with developmental science and raise their minimum ages of criminal capacity to at least
fourteen years and abolish the doli incapax presumption, the CRC safeguards children from
premature criminalisation and the exposure of legal practices that may undermine their well-
being or impair their dignity.8! Together, it recognises that any responses to juvenile
offending must respect their fundamental rights, while ensuring that justice systems reflect
the developmental vulnerability of children and may not be arbitrary in their application.??
The CRC, therefore, represents the global standard in the realm of juvenile justice and the
MACC, not only because it was the first binding instrument compelling the establishment of
the MACC, but because it continues to encourage legal reform to align with the evolving

capacities of children.®

2.2.5 Riyadh Guidelines
The United Nations Guidelines for the Prevention of Juvenile Delinquency (1990), (hereinafter

referred to as the Riyadh Guidelines) serve as a powerful normative instrument within the

78 Skelton (1996) 182.

79 CRC/C/GC/10, paras 5 - 14.
80 ‘General Comments Committee on the Rights of the Child’ available at:
https://www.ohchr.org/en/treaty-bodies/crc/general-comments (accessed 10 November
2025).

8 CRC/C/GC/24, paras 2 and 22.

82 CRC, art 5 and CRC/C/GC/24, paras 9-12, 13- 19, 20 and 22 - 24.
83

The CRC Committee regularly issues general comments on various matters concerning children,
many of are built upon or refine and replace earlier General Comments to reflect new standards.
As in in General comment 24 which replaced general comment 24. ‘General Comments
Committee on the Rights of the Child’ available at:_https://www.ohchr.org/en/treaty-

bodies/crc/qeneral-comments (accessed 10 November 2025).
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international realm of child justice, despite their non-binding status.® A distinguishing
feature of the Riyadh Guidelines is that it provides a holistic and child-centred framework for
preventing children from coming into conflict with the law from the onset with continuous
services and support which prioritises the main drivers of juvenile offending, instead of
focusing on institutionalised responses after offending has occurred.®> A central component
of the Riyadh Guidelines emphasises the concept of ‘Socialization Processes’, which explores
how the government must implement preventative policies, services and support into the key
environments that children are regularly exposed to, and influence their behaviours, such as
their families, education, communities and the mass media.8® It complements the Beijing
Rules and the CRC by anchoring juvenile justice in social policy and effectively redistributing
the pandemic of juvenile delinquency as a shared responsibility between the child and the
actors within these key environments, in a manner that promotes and safeguards the well-

being, dignity and ensures the harmonious ongoing development of children.®’

The Riyadh Guidelines highlight that children must be treated in a dignified manner and
recognised as independent right holders and should not be viewed as passive participants in
society that must be controlled.® It acknowledges that antisocial conduct is an inherent
trajectory of adolescent maturity, however, most children eventually conform to social
norms and values as they transition into adulthood, and cautions against stigmatising them,
as it impairs their social standing and may entrench undesirable behaviour.? Instead,
governments are urged to adopt fair and equitable policies so that children may feel
supported within the key environments of their socialisation and empowered while

developing pro-social values.°

8 Skelton (1996) 183.

8 Skelton (1996) 183.

86 Riyadh Guidelines, guidelines 10 - 44 and see Skelton (1996) 184.
87 Riyadh Guidelines, guideline 10 and Skelton (1996) 184.

88 Riyadh Guidelines, guidelines 1,3 and 5(a) - 5(e).

8 Riyadh Guidelines, guideline 5(f) and Pillay & Willows (2015) 95.
%0 Riyadh Guidelines, guidelines 4 - 5. Prosocial values can be described as beliefs and behaviours
that promote social cohesion by upholding acceptable social norms and concern for others,

which includes mutual respect, implies control and empathy.
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A child’s family is identified as the foundational environment that shapes a child’s values and
development.®! The Riyadh Guidelines urge governments to preserve the integrity of families
by strengthening household stability and prioritising support of families, especially vulnerable
households, through the implementation of measures and programmes for families, so they
are empowered with the necessary skills and resources to actively provide children with care

and protection and serve as the frontline to preventing juvenile delinquency.®?

The Riyadh Guidelines identify that access to education is a fundamental right, but it also
serves as a supportive centre for children’s harmonious development, which may prevent
juvenile delinquency.®® Educational policies must extend beyond formal learning, it must
provide children with the necessary skills that allow them to meaningfully participate in
society by promoting their holistic development and instilling respect for cultural diversity.%
Additionally, schools are expected to support children, especially those from marginalised
communities, by serving as a referral centre for counselling and specialised preventative
programmes for at-risk children and school dropouts. > By supporting developmental
vulnerabilities and providing children with opportunities for growth in supportive and
educational environments, the Riyadh Guidelines affirm that access to education with
supportive measures in place strengthens a child’s resilience against engaging in criminogenic

behaviour.%®

The Riyadh Guidelines also extend the responsibility of preventing juvenile delinquency to

communities and the mass media.®’ It encourages inter-sectoral collaboration between

o1 Riyadh Guidelines, guidelines 11 - 19 and Skelton (1996) 184.
92 Riyadh Guidelines, guidelines 12 - 16.

%3 Riyadh Guidelines, guidelines 12 - 13.

94 Riyadh Guidelines, guideline 15.

% Riyadh Guidelines, guidelines 15 - 16. At-risk-children are described as children who are
vulnerable to the exposure of adverse experiences inter-alia, such poverty, family dysfunction
and instability, school dropouts, substance abuse all which may increase the likelihood of them
adopting ant-social behaviours.

% Criminogenic behaviour refers to behaviours or circumstances that increase the likelihood of an
individual committing a crime.

7 Riyadh Guidelines, guidelines 21 - 25.
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governments, communities and voluntary organisations to strengthen communities by
providing access to recreational facilities and supportive services for vulnerable children.®®
Furthermore, the guidelines acknowledge the influence that mass media has over children’s
behaviour and development, urging it to constructively utilise its platform in a manner that
promotes the harmonious development of children, raises awareness of the available services
and programmes for substance abuse and portrays youth in a positive light.?® By fostering
positive and supportive environments, the guidelines highlight how these actors can not only
be preventative in nature but also be central to the rehabilitation and reintegration of juvenile

offenders.

Inter-sectoral government collaboration can serve as a critical measure to prevent juvenile
delinquency by supporting and safeguarding the fundamental rights of children.% To give
effect to these rights, the guidelines urge states to establish independent bodies to monitor
compliance with international guidelines, and to ensure that personnel within the child justice
system are adequately trained to respond to the developmental needs of children and utilise
diversionary measures as much as possible, keeping them away from formal criminal
proceedings. 1°* Notably, the Riyadh Guidelines do not provide any guidance on the
establishment of the MACC within a child justice system; this omission can be understood in

light the broader objectives that the Riyadh Guidelines sought to achieve.

The Riyadh Guidelines presents an interesting application to MACC, as will be seen shortly.
While the Riyadh Guidelines have been critiqued for their intricate drafting style and
interwoven concepts across the document, it highlights that there is no band-aid solution to
juvenile offending.1%? Instead of relying solely on judicial processes and punitive responses to
deter children from entering the justice system, the Riyadh Guidelines highlight that the

environments and circumstances that children are exposed to shape their values and

%8 Riyadh Guidelines, guidelines 21 - 23.
% Riyadh Guidelines, guidelines 24 - 25.

100

Riyadh Guidelines, guidelines 7 - 9.

101

Riyadh Guidelines, guideline 58.
102 Skelton & Tshehla (2008) 18.
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conduct.'%® It advocates for long-term preventative strategies, mandating that governments
allocate sufficient resources to meet basic needs of children, provide continuous services and
support in spaces where the risk of delinquency emerges.!%* Notably, the Riyadh Guidelines'
influence was acknowledged in General Comment 10, which indicated that a comprehensive
child justice system must include preventive measures for juvenile delinquency and urged
signatories to entrench the Riyadh Guidelines within their domestic law. %> Moreover,
General Comment 24 takes it a step further and provides although a high MACC is imperative
to give effect to a child’s vulnerability, preventative interventions are also important when
juvenile offenders are below the MACC, responses must be child-sensitive, multi-disciplinary
and grounded in evidence-based interventions which address the root causes of the criminal

behaviour and simultaneously strengthen and improve the stability of protective barriers.1%

The Riyadh Guidelines deserves its recognition in the international sphere of juvenile justice,
alongside the binding treaties, particularly with reference to matters concerning the MACC.
It situates prevention and early interventions as the first responses to juvenile offending,
before the children reach the MACC.1% This resonates with Bronfenbrenner’s ecological
systems theory, which illustrates that behaviour and development are curated by interwoven
and overlapping environmental systems that an individual is exposed to, ‘from immediate
surroundings like family to broader societal structures like culture.’ 1% The guidelines
underscore how inter-sectoral coordination may address the fundamental drivers that give

rise to juvenile offending.'® In doing so, the Riyadh Guidelines embed social justice into

103 Riyadh Guidelines, guidelines 10 - 44.

104 Skelton & Tshehla (2008) 18 and Riyadh Guidelines, guidelines 45 - 51.
105 CRC/C/GC/10, paras 4,8 and 17 - 18.

106 CRC/C/GC/10, paras 4,8 and 17 - 18.

107 CRC/C/GC/24, para9-12 and 23.

108 Guy-Evans 0] ‘Bronfenbrenner’s Ecological Systems  Theory’ available at

https.//www.simplypsychology.org/bronfenbrenner.html (accessed on 27 September 2025).

105 The Fundamental drivers - poverty, lack of education, dysfunctional family dynamics , support

for children within their schools and communities. However these factors will not be explored
in details as it falls outside of the scope of this thesis.
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juvenile justice frameworks, including the MACC, and meaningfully support children's
inherent rights and vulnerabilities.!*?

2.3 Regional Instruments

2.3.1 The African Charter on the Rights and Welfare of the Child

The ACRWC stands as the foremost regional instrument recognising children as independent
rights bearers.'** While many African States ratified the CRC,'? it was acknowledged that the
CRC failed to addresses context specific issues which were relevant to the African child.**3
Notably, during the CRC's drafting process, African nations were disproportionately
unrepresented from the commencement of the drafting period until the submission of the
final proposal.l** Consequently, while the CRC may have addressed various generations of
children’s rights, it overrides the challenges uniquely inherent to Africa or that African

children were subjected to by operation of law, which undermined their human rights.**>

Among issues omitted from the CRC were instances where children were oppressed by lawful
apartheid legislation; the disadvantages that African girls were subjected to by virtue of
cultural practices; the recruitment of African children as soldiers; the African conception of
116

the community and familial role in child rearing, as well as their responsibilities and duties.

Given that these issues were not incorporated with sufficient force within the CRC, it left

10 Guy-Evans 0] ‘Bronfenbrenner’s Ecological Systems  Theory’ available at

https://www.simplypsychology.org/bronfenbrenner.html (accessed on 27 September 2025).

11 Chirwa DM ‘The merits and demerits of the African Charter on the Rights and Welfare of the
Child ’(2002) 10 International Journal of Children s Rights 157 (Hereafter Chirwa 2002)). The
ACRWC was promulgated on 11 July 1990 and entered into force on 29 November 1999.

112 UN Treaty body database ‘Ratification Status for CRC - Convention on the Rights of the Child’
available at :
https://tbinternet.ohchr.org/ layouts/15/TreatyBodyExternal/Treaty.aspx?Treaty=CRC&Lang=
en (accessed 19 September 2025).

113 Kaime T ‘The foundations of rights in the African Charter on the Rights and Welfare of the Child:
A historical and philosophical account’ (2009) 3 AJLS 131 (hereinafter Kaime (2009)). ‘The
African Union African Charter on the Rights and Welfare of Children’ available at:
https://au.int/sites/default/files/treaties/36804-treaty-
african _charter_on_rights welfare of the child.pdf (Accessed 10 November 2025).

14 Kaime (2009) 131.

115 Kaime (2009) 131 - 132.

116 Kaime (2009) 131 - 132.
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African States unsatisfied with the international framework governing the rights of children,
and thus emerged the ACRWC. The ACRWC was created to supplement the gaps left by the
CRC, incorporating universal principles on the rights of children explicitly through the African

cultural lens.1?

The ACRWC comprises civil and political rights.*'®, economic, social and cultural rights*°,

special protection rights, 120

child and parental responsibilities *! and governmental
obligations. 22 Many African customary legal systems acknowledge the transition of
childhood to adulthood through social markers such as initiation rites, marriage, or the
assumption of adult roles and responsibilities.!?® Although the ACRWC has drawn inspiration
from the CRC, the provisions are framed through the African lens, reflecting the continent’s
unique socio-cultural and legal contexts.'?* Oversight of the ACRWC is done by the African
Committee of Experts on the Rights and Welfare of the Child (hereinafter referred to as the
ACERWOC), which, inter alia, monitors the compliance and implementation of the ACRWC

within the signatories' legislation through periodic reports submitted to the ACERWC and

issuance of General Comments and concluding recommendations.?®

In the context of the substantive provisions, the ACRWC affirms the overarching principles

identified by the CRC affecting substantive justice, but reframes it through the African lens.t2®

17 Kaime (2009) 132.

118 ACRWG, arts 3-6 and 16 - 17.

118 ACRWC, arts 5,11-12,14 and 20.

120 ACRWC, arts 15,21-23 and 30.

121 ACRWC, arts 20 and 31.

122 ACRWC, arts 1(1), 20(2) and 32 - 46.

123 Gose M The African Charter on the Rights and Welfare of the Child: An assessment of the legal
value of its substantive provisions by means of a direct comparison to the Convention on the
Rights of the Child (2002) 28 (Gose (2002)).

124 preamble ACRWC.

125 ACRWG, arts 32, 42 - 45 and Mezmur BD ‘The African Committee of Experts on the Rights and

Welfare of the Child An update’ (2006) 6 African Human Rights Law Journal 558 - 559

(hereinafter Mezmur (2006)).

The substantive provisions are the concepts of non-discrimination; best interest of the child,

126

right to participate and the right to survival and development.
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These principles are described as the “soul’ of children’s rights in treaties and must remain at
the forefront when interpreting any provision set out in the ACRWC.'?7 At first glance, the
language of the core principles contained in the ACRWC may seem identical to that of the
CRC; however, upon closer inspection, one is able to identify the differentiation, ultimately

carrying new interpretive consequences.?®

In the context of non-discrimination, the rights guaranteed in the ACRWC are conferred onto
every child without distinction, and extend beyond a child’s own characteristics to those of
their guardians, on the grounds articulated, placing the principle of non-discrimination at the
forefront of the ACRWC. *?° Unlike the CRC, the ACRWC extends the prohibition of
discriminatory practices beyond governments and subsequently binds other actors too.'3°
Non-discrimination is not just recognised as a fundamental principle, but it is reinforced
through context-specific provisions, reflecting Africa’s historical and political realities,
conferring special protection to children living under discriminatory regimes, such as

Apartheid or military destabilisation, obliging African States to provide assistance and direct

their efforts to eliminate all forms of discriminatory practices on the African continent.3?

The child’s best interest in matters concerning them is not an innovative concept introduced
by the ACRWG; it is also articulated in the CRC.132 However, the distinction lies in the language
used; in the ACRWC, the best interests of a child shall be ‘the’ primary consideration, whereas
the CRC provides that it will be ‘a’ primary consideration.'3® The ACRWC maximises the weight
attached to this principle in matters concerning a child, requiring this principle to take

precedence over other considerations.3*

27 Gose (2002) 17.

1226 Gose (2002) 17.

129 ACRWC, art 3.

130 Chirwa (2002) 159.

131 ACRWC, art 26 and Chirwa (2002) 159.
132 ACRWOC, art 4 and CRC, art 3.

133 Chirwa (2002) 160.

134 Gose (2002) 25-26.

42

https://uwcscholar.uwc.ac.za/home



The ACRWC recognises that children are not only in need of protection but that they are
independent rights-bearing and, like the CRC, it affords and guarantees them a range of rights
to agency and participation.'3> However, the enjoyment of these rights has been critiqued for
its ‘claw-back clauses’ because they are not absolute, and the formulation of these rights is
gualified by restrictions such as the child’s capability to communicate, conformity to the law
and parental supervision, which may undermine the objective of these rights.!3® Despite
these shortcomings, these guarantees are significant in the African context because children
are usually viewed as passive parties within their traditional community hierarchies.'3” These
rights bridge the gap between African communal traditions and the children’s rights
framework, allowing children to be active participants in matters affecting them, allowing
their voices to be heard in the light of cultural traditions and allowing their social inclusion in

their communities and families.'38

The ACRWC acknowledges that children have the right to survival and development, and
States are mandated to ensure that these rights are realised, respected and fulfilled to the
maximum extent possible.!3° This underscores that these foundational rights must be applied
in @ manner that supports the overall harmonious development of a child as they transition
into adulthood, their well-being and their evolving capacities and does not deter it in any
way. This right is reinforced through special protections conferred onto children through
context-specific social or cultural practices which children may be subject to, but that may be
harmful to their development, their survival or their dignity.*' The ACRWC not only
acknowledges a child’s right to enjoy their culture but also ensures that cultural practices may
not be harmful or detrimental to the development of a child, safeguarding their vulnerability

and evolving capacities.'#?

135 ACRWGC, arts 4(1), 7 - 10 and 12 - 13.

135 Chirwa (2002) 161.

137 Chirwa (2002) 161.

138 Chirwa (2002) 160.

13 ACRWC, arts 5 and 21 and Gose (2002) 44 - 45,
1490 ACRWG, art 21.

141 ACRWGC, art 21.

142 ACRWC, arts 5 and 21.
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The ACRWC makes provision for juvenile justice provisions, and as such, building on these
substantive principles, Article 17 recognises that every child who contravenes the law
requires special protection to safeguard their rights and vulnerability.}*® While it contains a
plethora of procedural guarantees conferred upon children in conflict with the law, the most

relevant article provides that:

‘There shall be a minimum age below which children shall be presumed not to have

the capacity to infringe the penal law.’14

The inclusion of this provision within the ACRWC anchors the concept that even if children
contravene the law, they are inherently vulnerable and must be treated in accordance with
their developmental maturity and thus require special protection to safeguard their
fundamental rights.'> As seen above, the ACRWC fails to prescribe a MACC that States can
use as a reference point, and provides unguided discretionary power to African States. It can
be inferred that while the ACRWC makes provision for the establishment of the MACC, the
objective of the promulgation of the ACRWC was not to regulate juvenile justice; it was to
bridge the gap left by the CRC.1*® Thus, the ACRWC, like the CRC, merely replicated that the
MACC must be established by signatories, without providing further guidance on the matter,
perpetuating challenges associated with the MACC, such as low ages, and the utilisation of

the doli incapax presumptions, undermining the rights of children in the African Continent.%’

In the absence of a fixed age in Article 17(4) of the ACRWC, the ACERWC issued interpretive
guidance on matters concerning the MACC and other related issues. Most notably, it issued

Africa’s agenda for children in 2040, setting out aspirations to be met by 2040, including that

143 ACRWGC, art 17 and Chirwa (2002) 166 - 167.
144 ACRWC, art 17(4).

145 Gose (2002) 69.

146 Kaime (2009) 132.

147 Skelton & Badenhorst (2011) 10 - 14.
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of juvenile justice.'*® It provided that by 2040, all States must: establish their MACC to twelve
years or older; adopt a comprehensive juvenile justice system supported by clear legislation
that prefers diversionary and alternative measures to formal detention and for the
implementation of crime prevention strategies. ¥ Furthermore, the ACERWC refers
signatories to General Comment 24, recommending that the MACC be set at least fourteen
years old.** It further cautions against legal systems that prescribe a MACC but permits
exceptions to it and continue to utilise the doli incapax presumptions within their child justice

systems.!>!

Although the ACRWC fails to establish a fixed MACC, it has been described as a ‘potent
weapon' for advancing children’s rights in Africa.’>? In some ways, the ACRWC goes beyond
the CRC, offering enhanced protections that elevate the standard of child rights enforcement
within the region. > Through interpretative guidelines established by the ACERWC, it
complements international standards by shaping the trajectory of juvenile justice within the
African context and contributing meaningfully to the global recognition and debate

surrounding the protection of juvenile offenders' rights.

Collectively, these international instruments demonstrate the evolution of the MACC within
the justice system, with each instrument being influenced by the other and contributing its
own uniqueness and progressively building on each other to establish the expectations that
must accompany the MACC. The Beijing Rules were the first to address this concept and

anchored the MACC to the developmental maturity of children, but due to their non-binding

148 African Committee of Experts on the Rights and Welfare of the Child (ACERWC) Africa’s Agenda
for Children 2040: Fostering an Africa Fit for Children (2016) 41 (hereafter Agenda (2016)).

145 Agenda (2016) 41.

150 ACERWC Concluding observations: Lesotho (2023) 12 (hereafter Lesotho (2023).

151 ACERWC Concluding observations: Botswana (2023) 15 (hereafter Bostwana (2023)) and South

Africa’s Second periodic report to the African Committee of Experts on the Rights and Welfare

of the Child: 20132016 (2016) 32 (SA Report (2016)).

Olowu D ‘Protecting children’s rights in Africa: A critique of the African Charter on the Rights and

Welfare of the Child’ (2002) /JCR 10 134 (hereinafter Olowu (2002)).

153 Olowu (2002) 134 and Kaime (2009) 171.

152

45

https://uwcscholar.uwc.ac.za/home



status, they served as a guiding principle.'>* However, the CRC codified the obligation to
establish a MACC, and given its highly global ratification status, it provided this obligation with
authoritative force.'> The ACRWC mirrors the CRC and serves as a regional instrument
reinforcing the protection of universal rights of children in the African continent, where the
notion of maturity is not always determined by chronological age, but by African customary
practices.?® It places African States that have ratified both the CRC and the ACRWC under a
dual obligation to align their laws with the objectives set out in these instruments, and their

compliance will be monitored by the CRC Committee and the ACERWC.1>’

The Riyadh Guidelines underscore that the harmonious development of a child as a law-
abiding citizen is not solely the responsibility of a child, but it extends to families,
communities, media, and requires the government to meaningfully support these
environments.'*® Guiding States on adopting preventative policies and supportive measures
which may lower the propensity of children coming into contact with the justice system, even
before they reach MACC. ' These policies may also promote the rehabilitation and
reintegration of juvenile offenders by offering them supportive environments that may

reduce the risk of reoffending.6°

154 The Beijing Rules, rules 4 and Cipiani (2009) 53.

155 CRC, art 40(3)(a) and UN Treaty body database ‘Ratification Status for CRC - Convention on the
Rights of the Child ’available at :
https://tbinternet.ohchr.org/ layouts/15/TreatyBodyExternal/Treaty.aspx?Treaty=CRC&Lang=
en (accessed 19 September 2025).

1% Gose (2002) 28 and Chirwa (2002) 157.

157

These monitoring bodies addresses their concerns and recommendations to individual
signatories by way of concluding observations. Concluding observations by the CRC Committee
can be located on the ‘UN Treaty Body Database’ available at
https://tbinternet.ohchr.orq/ layouts/15/treatybodyexternal/TBSearch.aspx?Lang=en&Treaty!
D=5&TreatylD=10&TreatylD=11&DocTypelD=5 (accessed 11 November 2025) and examples of
the ACERWC concluding observations are : Lesotho (2023), Bostwana (2023) and SA Report
(2016).

158 Riyadh Guidelines, guidelines 10 - 44.

155 Riyadh Guidelines, guidelines 1 - 6.

160 Riyadh Guidelines, guidelines 9(a) - 9(i).
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The children’s rights in these instruments serve as guiding principles and provide the basis to
establish the substantive global elements of a comprehensive child justice system, including
the evolution of an acceptable MACC.%! These elements underscore that offenders should
be supported through welfare interventions and diversionary measures, allowing for
restorative and substantive justice to be realised in a child justice system.®?2 However, this
can only be obtained when a justifiable MACC is established and if criminal capacity
assessments are applied consistently. These standards ultimately determine and set out how

a juvenile offender will be treated, when they are below and above MACC.

Although twelve years old is the lowest internationally acceptable age, General Comment 24
raised this standard to fourteen years, grounding its position in developmental science and
children’s rights.163 Additionally, the international community has abolished the practise of
the doli incapax presumption, noting that it may have been intended to be protective in
nature, the absence of a global standardised model to assess criminal capacity risks arbitrary
and discriminatory outcomes.®* The inherent danger of this is that the justice systems may
further disadvantage children, particularly those already disproportionately affected by socio-
economic inequality, thereby undermining the rights of children entrenched in these

instruments within the child justice system.

2.4 Conclusion

This chapter has shown that international and regional child-rights instruments provide
important guidance on how the minimum age of criminal capacity and the criminal
responsibility of children should be regulated. As explained in the introduction, these
instruments create the standards against which the reforms in the Child Justice Amendment

Act can be assessed. Over time, international law has gradually moved away from flexible and

161 Skelton and Tshehla (2008) 26; CRC/C/GC/10, paras 31 - 32 and CRC/C/GC/24, para 22.

162 By means of safeguarding and promoting their participation, dignity, best interests, non-
discriminatory practices, proportionality, diversion, rehabilitation and reintegration within the
child justice system.

163 CRC/C/GC/24, para 22 and UNICEF (2022) 9 - 10.

164 CRC/C/GC/24, para 22 and UNICEF (2022) 5 and 10 - 11.
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discretionary approaches to criminal capacity and has increasingly supported the use of fixed

age limits that are based on the developmental vulnerability of children.

The Beijing Rules introduced early guidance by linking criminal capacity to children’s
emotional, mental and intellectual maturity and by warning States not to set the minimum
age at too low a level.1®® Although the Beijing Rules are not legally binding, they played an
important role in shaping later developments.'%® The CRC strengthened this position by
making it a binding obligation for States to establish a minimum age of criminal capacity.'®’
While the CRC did not originally provide clear guidance on what the age should be, later

General Comments clarified that a minimum age below twelve years is not internationally

acceptable.'®

General Comments 10 and 24 further developed these standards by discouraging systems
that rely on discretionary or maturity-based assessments of criminal capacity, including those
similar to the doli incapax presumption.'®® These instruments encourage States to adopt fixed
age limits and to raise the minimum age to at least fourteen years.'’° This reflects a growing
international concern that discretionary assessments may result in inconsistent and unfair

outcomes for children.1’!

The ACRWC supports these developments at a regional level by reinforcing the obligation on
African States to establish a minimum age of criminal capacity and by aligning with the global
movement towards higher age limits.'’? The Riyadh Guidelines also contribute to this
framework by emphasising prevention, early intervention and supportive measures for

children before they reach the minimum age of criminal capacity. '’ Overall, these

185 The Beijing Rules, rules 4 and Cipriani (2009) 53.

166 Cipriani (2009) 54.

167 CRC, art 40(3)(a).

168 CRC/C/GC/10, paras 31 - 32; CRC/C/GC/24, para 22 and Cipriani (2009) 56 - 59.

16 CRC/C/GC/10, paras 30 and 34; CRC/C/GC/24, paras 26 - 27; Cipriani (2009) 59 - 60 and UNICEF
(2022) 11.

170 CRC/C/GC/24, para 22 and UNICEF (2022) 10 - 11.

171 CRC/C/GC/24, paras 26 - 27 and UNICEF (2022) 11.

172 ACRWC, art 17(4); Agenda (2016) 41; Lesotho (2023) 12; Bostwana (2023) 15 and SA Report
2016 32.

173 Riyadh Guidelines, guidelines 10 - 44.
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instruments show that States are expected to establish a developmentally appropriate
minimum age of criminal capacity, to progressively raise this age to at least fourteen years
and to move away from discretionary models such as the doli incapax presumption. These
standards therefore provide the main benchmarks against which South Africa’s Child Justice
Amendment Act must be evaluated when considering whether its reforms comply with

constitutional and international child-rights obligations.
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CHAPTER THREE
DEVELOPMENT OF JUVENILE JUSTICE SYSTEM IN SOUTH AFRICA

3.1. Introduction

The previous chapter outlined the evolution and the expectations of a comprehensive child
justice system articulated by the international community. Accordingly, a child justice system
must ensure equal treatment before the law, uphold a child’s dignity and promote their best
interests. Moreover, a child justice system must recognise the right of children to participate
in all matters concerning them while providing proportional and developmental responses to
juvenile offending that recognise their evolving capacities. Chapter 2 underscores that a
comprehensive child justice system must foster restorative justice through welfare and
diversion interventions, which can only be accomplished once an appropriate MACC is
established. The acceptable MACC is twelve years old, while recent international
developments call for a MACC of fourteen years or older. Furthermore, the integration of the
doli incapax presumption has been discouraged continuously by the international
community. This chapter provides the historical context by tracing the trajectory of South
Africa’s legislative instruments that have laid the foundation for the child justice system in
South Africa, the evolution of the MACC, the criminal capacity framework and the cumulative
reforms in domestic law and the integration of the international standards when dealing with

juvenile offenders.

It outlines how the Constitution and the common law were first utilised in the administration
of justice and then shifts to the promulgation of the CJA as well as the motivation for further
reform. It also touches on the critiques from international bodies, which motivated the
reform each time. The analysis of these frameworks is limited to the standards that were
applicable during the evolution that predated the recommended age of fourteen years old,

setting the fixed standard at twelve years old.

3.2. The Constitution of the Republic of South Africa, 1996
Growing advocacy for the recognition of children’s rights has reshaped the approach to
juvenile justice and laid the foundation for South Africa’s commitment to safeguarding the
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rights of children during the democratic transition.® The aspirations of democracy were
codified in the Interim Constitution,? which served as the temporary legal framework, guiding
the first democratic elections in 1994 into South Africa’s new era of democracy and
Constitutional Supremacy.3 The Interim Constitution was subsequently replaced by the
Constitution of the Republic of South Africa, 1996, both of which were built on the pillars of
dignity, equality and freedom, and globally recognised for its entrenchment of children’s

rights.?

South Africa’s Constitution is acknowledged as one of the most progressive Constitutions
globally. Because the Constitution is supreme, all laws, government actions, and people’s
conduct in the country must comply with the Bill of Rights, which also protects the rights of
children.> Section 28 encompasses a plethora of constitutional rights and safeguards afforded
to all children, recognising that children are independent right holders and, by virtue of their
developmental vulnerability, are afforded special protections, all of which extend to juvenile
offenders.® The Constitution imposes an obligation on the government to protect and
promote children’s rights, to ensure the preservation and enjoyment of a diverse range of

freedoms.”

1 Sloth-Nielsen ‘Justice for Children as Victims and as Offenders ‘available at
https://openaccess.leidenuniv.nl/bitstream/handle/1887/72288/2017 Child Justice chapter fin
al.pdf?sequence=1 (accessed 2025).

2 The Constitution of the Republic of South Africa, Act 200 of 1993 (hereafter Interim Constitution),
adopted November 1993 and promulgated 27 April 1994.

3 Section 2 of the Constitution of the Republic of South Africa, 1996 (hereafter Constitution) which
was promulgated 18 December 1996 and commenced on 4 February 1997.

4 Binford (2015-2016) 343.

Skelton A ‘Child Justice in South Africa : Application of international instruments in South African

courts’ (2018) 26(3) International Journal of Children’s Rights 396 (Hereafter Skelton (2018)) ,

’'25th Anniversary of the Constitution' available at :

https://www.justice.qov.za/constitution/docs/25thAnniversary.html _ (accessed 2025) and

Constitution, sections 7-39.

Constitution, section 28.
7 Constitution, sections 7 and 28(1)-28(3).
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Although the Constitution briefly outlines the due process guarantees and elevated
safeguards for juvenile offenders, it does not explicitly deal with the concept of the MACC.2
However, the constitutional commitment to recognise and give substantive effect to the
rights of juvenile offenders can be seen in section 28(2) and section 39 of the Constitution.
Section 28(2) provides that ‘a child’s best interests are of paramount importance in every

matter concerning the child.”

While this section appears to mirror the wording of CRC and the ACRWC, the Constitution
provides an elevated measure of protection attached to the child's best interest, by overriding
any other competing interests, unless in exceptional instances.® It reflects South Africa’s
commitment to ensuring that children’s rights are promoted and safeguarded in all aspects,
including when they come into conflict with the law. Furthermore, section 39 strengthens this
protection by requiring courts and tribunals to take international law into account when
interpreting the BOR, applying legislation or developing the common law.!! Together, these
sections provide the constitutional aspirations of how juvenile offenders must be treated
within the justice system, serving as an interpretive tool to bridge legislative gaps where
national legislation is absent, outdated or requires further development. South Africa's
Constitutional obligation to consider international law ensures that its child justice system
evolves in accordance with a child-centred approach when dealing with juvenile offenders,
seeking to balance the rights and developmental needs of juvenile offenders with the broader
interests of public safety. Placing South Africa under a dual obligation to advance the rights
of juvenile offenders by aligning with international standards and promoting the spirit and

purport of the BOR in the child justice sphere.t?

8  Constitution, section 28(1)(g)-(i).

Constitution, section 28(2).

10 CRC, art 3(1), ACRWC, art 4(1) and Constitution, section 36 and Skelton (2018) at 397-398.
11 Constitution, sections 39(1)(a)-(b); 39(2)-(3) and Skelton (2018) at 398.

12 Skelton (2018) 398.
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3.3. Common law

Despite the successful transition to democracy, the aftermath of apartheid continued to
shape South Africa’s socio-economic landscape, particularly for marginalised communities
where chronic poverty was prevalent and access to economic opportunities remained
unequal.!® These systemic inequalities largely contributed to children coming into contact
with the justice system. At the time, juvenile justice was governed primarily by the Criminal
Procedure Act 51 of 1977 (hereafter the CPA), and the criminal capacity framework was
regulated by the common law presumptions. First, there was an irrebuttable presumption
that children below the age of seven years old lacked criminal capacity. Secondly, children
between the ages of seven and fourteen years old were presumed to be doli incapax, which
meant that although it was presumed that they lacked criminal capacity, the State could
provide evidence demonstrating that the child possessed the necessary criminal capacity at
the time of the alleged offence. If the State were successful, the presumption would be
rebutted, and the child would be processed within the justice system. Lastly, children above
the age of fourteen years old were presumed to have full criminal capacity and could be

processed within the justice system.®

Although the CPA set out the procedural framework for the prosecution of all persons who
contravened the law, it was mainly applicable to adults, with minimal provisions applicable to
juvenile offenders, accounting for their status as children.® The common law presumptions
and sections 73(3) and 74 of the CPA were utilised with conjunction with the administration
of juvenile justice.l” These sections were intended to offer procedural support to juvenile
offenders by requiring that children be accompanied by a parent or guardian during criminal

proceedings.'® These provisions underscored South Africa’s early legislative intent to protect

13 Dissel A (2006) 236.

14 Skelton & Badenhorst (2011) 14-15 and the Criminal Procedure Act 51 of 1977 (hereafter the CPA).

1> Skelton & Badenhorst (2011) 14-15.

6 Gallinetti J ‘What happened to the Child Justice Bill? The process of law reform relating to child
offenders ’(2006) 17 SA Crime Quarterly 9 (hereafter Gallinetti (2006) and Tladi R ‘Department of
Justice and Constitutional Development’ in Gallinetti J, Kassan D & Ehlers L (eds) Child Justice in
South Africa: Children ’s Rights Under Construction (2006) 30 (hereafter Tladi (2006).

17 Skelton & Badenhorst (2011) 15.

18 Skelton & Badenhorst (2011) 15.
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juvenile offenders by ensuring the presence of a supportive adult during formal court

procedures.

However, in practice, prosecutors often misuse this protective tool. Instead of serving solely
as support figures, the accompanying parents or guardians were often called as State
witnesses to confirm the child’s age and to testify, in their opinion, whether the juvenile
offender could distinguish between right and wrong at the time of the offence.!® The
misapplication of these sections compromised the protection of the doli incapax
presumptions, making it easier to rebut due to the subjective nature of the inquiry.?° The
absence of uniform guidelines to determine whether a child possessed the necessary criminal
capacity resulted in a justice system that prejudiced certain children. These procedural
shortcomings created a gap for legislative reform in the justice system, specifically the
implementation of uniform procedures requiring the prosecution to lead evidence, supported

by expert psychological evaluations, to fairly determine a child’s criminal capacity.

3.4. Drafting history of the CJA: Juvenile Justice reform

Despite the recognition of children’s rights, when South Africa ratified the CRCin 1995, it had
one of the lowest minimum ages of criminal capacity globally.?! In 1997, the Minister of
Justice and Constitutional Development instructed the South African Law Reform Commission
(SALRC) to investigate and develop separate legislation governing the administration of
juvenile justice in South Africa.?? One of the aspects that the legislation had to review was the
prospect of raising the MACC and abolishing the rebuttable doli incapax presumption

(hereafter the rebuttable presumption).

Between 1997 and 2000, the SALRC conducted the drafting process, issuing multiple

discussion papers, undertaking extensive research and engaging in various consultations with

19 Skelton & Badenhorst (2011) 15.
20 Skelton & Badenhorst (2011) 15.
21 Skelton & Badenhorst (2011) 15.
22 Skelton & Badenhorst (2011) 15.
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multidisciplinary experts, government officials and non-governmental organisations.?3 In
2000, the SALRC published the Child Justice Bill (B49 of 2002) (hereafter the Bill) in Parliament
for deliberation with the objective of ensuring that South Africa complied with its
constitutional and international obligations.?* In respect of raising the MACC and abolishing
the rebuttable presumption, the SALRC found that most contributors were in favour of raising
the MACC to ten years old, while retaining the rebuttable presumption for children between
the ages of seven and fourteen years old.?> Submissions in favour of the retention of the
presumptions emphasised that the rebuttable presumption served as a ‘cloak of protection ’
for younger children and a screening process, whereby only the most developmentally
mature children would enter the justice system.?® Therefore, removing it would risk the
indiscriminate prosecution of young children, and the rebuttable presumption allowed for
the retention of a low MACC.?” Moreover, it was an ideal model in a country like South Africa,
where factors such as socio-economic, environmental, disability, intellectual, and cultural
factors vary and shape different children’s experiences and their cognitive development.?®
Despite these submissions, the CRC Committee urged SA to raise the MACC, indicating that

the proposed MACC of ten was still too low.?°

After an array of further deliberations and recommendations, a revised Bill was introduced
into Parliament in 2008, and once again, interested parties were welcomed to present their
submissions on the amended Bill.3° However, this time, contributors proposed raising the
MACC to twelve years old, relying on the minimum acceptable international standard put
forth in General Comment 10.3! Furthermore, it was also submitted that the rebuttable

“"

presumption should be abolished; contributors advocated that it provided a “ mock

23 Skelton & Badenhorst (2011) 15-16.
24 Review Report (2016) 7-11.

25 Skelton & Badenhorst (2011) 15-16.
26 Review Report (2016) 9-10.

27 Review Report (2016) 9-10.

28 Review Report (2016) 9-10.

29 Review Report (2016) 10.

30 Review Report (2016) 11.

31 Review Report (2016) 10-11.
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protection” because the revised 2007 Bill excluded the protective measures, such as expert

evaluations, in the pursuit of rebutting the rebuttable presumption for individualised cases.

Despite the compelling arguments above, the Department of the Parliamentary Portfolio
Committee on Justice and Correctional Services (hereinafter the Portfolio Committee) elected
to retain the MACC at ten years old and the rebuttable presumption for children above the
age of ten but below the age of fourteen years old in the Bill.32 This decision was influenced
by the absence of reliable anecdotal data on the number and type of offences committed by
children between the ages of ten and thirteen years old.?3 This position guided the finalisation
of the Bill and culminated in its promulgation as the Child Justice Act.

3.5. Child Justice Act

3.5.1. Introduction

The Child Justice Act 75 of 2008 (hereafter the CJA) marked a pivotal shift in the
administration of juvenile justice in South Africa. It established a separate, children’s rights-
based framework for dealing with juvenile offenders by embodying the fundamental
constitutional principles of dignity, the child’s best interest and equality, consistent with
South Africa’s international obligations.3* The CJA became the primary statute regulating the
administration of juvenile justice in South Africa, replacing stakeholders’ primary reliance on
the common law and CPA. The CJA applies to all offenders below the age of eighteen years
old and, in limited instances, applies to people below the age of twenty-one years old.?® It
also prescribes how offenders must be dealt with depending on their age and the type of
offence committed to ensure proportionate, fair and humane responses to juvenile

offending.3®

32 Report (2016) 11.
33 Report (2016) 11.
3 Long title and preamble of the CJA and Sloth-Nielsen J & Gallinetti J ‘Just say sorry? Ubuntu,
africanisation and the child justice system in the child justice Act 75 of 2008’ (2011) 14(4)
Potchefstroom Electronic Law Journal 66 (hereafter Sloth-Nielsen & Gallinetti (2011)).

35 CJA, sections 4(2)-(3) and 5.

36 CJA, sections 4-6.
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3.5.2. Key principles and objectives

The objectives and guiding principles of the CJA transform the constitutional tenets and
international standards into binding duties for all stakeholders within the justice system.3’
The CJA acknowledges the vulnerability of children and seeks to minimise their exposure to
the formal justice system by introducing processes and mechanisms to break the cycle of

crimes in children and emphasises rehabilitation, reintegration, and restorative justice.38

The CJA safeguards the rights of all juvenile offenders and specifically acknowledges that
Black South African children suffered disproportionately under apartheid.3° In doing so, it
reflects the government’s accountability for past injustices, but also its commitment to
redressing systemic inequality within the justice system to avoid its reoccurrence. To fulfil this
commitment, the CJA affirms that all children have the right to equal access to the protective
safeguards created by it and mandates stakeholders to give effect to this right, thereby

promoting equality and fairness in the administration of juvenile justice.*°

From the outset, the constitutional principle of ubuntu is interwoven within the CIA#! It is
reflected through the explicit obligations to uphold a child’s dignity and worth, reinforce
human rights, protect the interests of both the community and the child, and support
reconciliation through restorative justice mechanisms.*? Ubuntu, in this context, is not merely
a cultural expression; it is embedded in South Africa’s democratic framework and reflects the
constitutional commitment to promote human dignity, interconnectedness, and compassion.
This is echoed in S v Makwanyane, where the Constitutional Court emphasised that ubuntu
entails “group solidarity, compassion, respect, human dignity...,” placing it as a central value

in South Africa’s legal culture.

37 CJA, sections 2-3.

38 CJA, sections 2(b)-(d).

39 CJA, preamble and Sloth-Nielsen & Gallinetti (2011) 65.

40 CJA, preamble and CJA, sections 2(a) 3(h)-(i).

41 CJA, sections 2(b)(i)-(iv) and Sloth-Nielsen & Gallinetti (2011) 64 - 68.
42 Sloth-Nielsen & Gallinetti (2011) 70 and s2(b)(i)-(iv) of the CJA.

4 Sv Makwanyane 1995 (3) SA 391 (CC), para 308.
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Similarly, in Dikoko v Mokhatla, the Court expanded on ubuntu’s philosophical meaning by
linking it to restorative justice, emphasising that restorative justice focuses on repairing the
harm done and restoring relationships and not only punitive principles.** In the context of
child justice, ubuntu marks South Africa’s conscious shift away from punitive approaches to
juvenile offending and demands responses that promote accountability in a culturally and
developmentally appropriate manner, and restores damaged relationships and facilitates

juvenile offenders’ reintegration into society.*

The CJA promotes the offenders 'active participation in all decisions affecting them and
encourages participation from their families.*® Moreover, the CJA encourages cooperation
and collaboration between interdepartmental stakeholders to ensure the holistic
implementation of the broader objectives of the CJA to ensure that responses are prompt to
avoid undue delay, extend beyond formal court processes and that offenders are not treated
more servile than adults in similar circumstances. ¥ Although the influence of the
international instruments is evident within the CJA, the unique integration of ubuntu and
restorative justice as the broader objectives of child justice positions this statute as an
Africanised child-justice framework.* One that introduces procedural and substantive
safeguards which promote children’s rights, acknowledges their evolving capacities while

fostering their accountability within a justice system that is compassionate and rehabilitative.

3.5.3. criminal capacity framework
3.5.3.1 Offenders below the MACC
The CJA raised the MACC to ten years old, and affirmed the legal position that any child below

this age who allegedly committed an offence was irrefutably presumed to lack criminal

capacity, and could not be arrested and prosecuted under any circumstance.* Instead, these

4 Dikoko v Mokhatla 2006 (6) SA 235 (CC), para 114.

% Sloth-Nielsen & Gallinetti (2011) 69- 70 and CJA, sections 2(b)(i)-(iv) and 3(e).
4 CJA, sections 2(b)(iv) 3(c) and (g), 38(5), 39(6), 43(2)(g), 47(7)(a).

47 CIA, sections 2(e), 3(b) and (f).

% Sloth-Nielsen & Gallinetti (2011) 70-71 and 85.

4 CJA, sections 7(1) and 9(1) and Skelton and Badenhorst (2011) 19.
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offenders were redirected away from the child justice system through welfare interventions
set out by section 9.°° These interventions were facilitated by probation officers, who would
assess the offender to ascertain the underlying causes of their behaviour and identify the
most developmental and appropriate response to support the offender. °* These
interventions included, inter alia, the referral for therapy, family involvement, the
development of an individualised written plan to support the offender, or taking no action at
all. >> Welfare interventions for children below the MACC not only reflect a child’s
constitutional best interest but also align with the guiding principles outlined by international

standards of appropriate and developmental responses.>3

3.5.3.2 Offenders subject to the doli incapax presumption.

For juvenile offenders between the ages of ten years old but under the age of fourteen years
old, the CJA codified the rebuttable presumption.> This meant that it was presumed that
offenders within this age range lacked the capacity to appreciate the wrongfulness of their
actions or to act in accordance with that appreciation. However, this presumption could be
rebutted if the State proved beyond a reasonable doubt that the offender had both the ability
to distinguish between right and wrong at the time of the offence, and the capacity to act in
accordance with that understanding.>®> While the CJA did not explicitly refer to the term doli
incapax, it preserved the protective principle as a screening process to protect children from
unnecessary prosecution.>® Establishing criminal capacity for children between the ages of
ten and thirteen years old required an individualised, child-sensitive inquiry into the child’s

mental and moral development, outlined by the procedures set out in the CJA.>’

50 CJA, sections 9(1)-9(2).

*1 CJA, section 9(2) and see Dlamalala C N & du Preez N ‘The Role of the Probation Officer in the
Protection of Children in Conflict with the Law’ (2019) Child Abuse Research: A South African
Journal (2019) 20(1) 62-67 (hereafter Dlamalala & du Preez (2019)) and Probation officers are
trained social workers.

52 CJA, section 9(3)-(5).

53 GC/24, para11.

> CJA, section 7(2).

> CJA, section 11(1).

6 Skelton (2013) 268.

> CJA, sections 10(1)(a)-(h) and 11.
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The prosecutor’s decision to prosecute or divert was dependent on the prospects of
establishing the criminal capacity of the offender and required consideration of the factors
set out in section 10, which included, inter alia, the child’s individual circumstances and
development; the contextual elements surrounding the offence and the interests of society.>®
If the prosecutor decided that criminal capacity was likely to be proved, the matter may be
diverted or referred to a preliminary inquiry.>® However, if it is unlikely that criminal capacity
could be established, the child is referred to the probation officer to be dealt with in terms of

section 9.9

In terms of section 11, the determination of an offender’s criminal capacity was made either
by the inquiry magistrate for purposes of diversion or by the child justice court for purposes
of plea or trial.®! This determination was based on the content of the probation officer's
report, together with any evidence presented. However, at either stage, if there is uncertainty
about the offender's criminal capacity at the time of the offence, the presiding authority
could, on its own accord, upon the request of the prosecutor or the offender's legal
representative, order an expert evaluation into the criminal capacity of the offender based
on the factors set out in CJA.2 The expert report had to be submitted back to the presiding
authority within 30 days after such an order is made.?®* Where criminal capacity had not been
established, the presiding authority could refer the matter to the probation officer to be dealt
with in terms of section 9, if it was in the child’s best interest.®* Together, these sections were
intended to function as procedural safeguards, ensuring that diversion and prosecution were
only pursued where criminal capacity was established, reflecting the principles of

proportionality and fairness in the administration of juvenile justice.®®

58 CJA, sections 10(1)(a)-(h).

5% CJA, sections 10(2) and 43.

0 CJA, section 10(2)(b).

1 CJA, section 11(2)(a)-(b).

62 CJA, section 11(3).

3 CJA, section 11(4).

4 CJA, section 11(5).

5 CRC, arts 40(1) and 40(3)(a); The Beijing Rules, rules 4-6, Constitution, section 28(2) and CJA,
sections 10-11.
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3.5.3.3 Offenders above the age of fourteen years old.

Finally, for juvenile offenders between the ages of fourteen and older, it was presumed that
they had full criminal capacity. In these cases, the automated presumption of incapacity no
longer applied, and these offenders could be arrested and prosecuted. Although these
children could be processed within the child justice system, they were still afforded due
process rights entrenched by the Constitution and afforded the protective safeguards in the

CJA.5¢

3.5.4 Protective measures that are linked to the criminal capacity framework.

In recognising that children may be coerced and influenced by adults to contravene the law,
the CJA implemented protective measures that strengthened the criminal capacity
framework by protecting children from being exploited by adults.®’ It mandated that role-
players had to report such adults to the South African Police Services to be prosecuted and
that the adults 'influence on the offender had to be considered when determining the most
appropriate manner to deal with the offender. This underscored that while the CJA promoted
the rights of juvenile offenders, it primarily sought to safeguard the rights of all children and
recognised their vulnerability. By shifting appropriate accountability into adult exploiters, the
CJA enshrined the principle that the holistic well-being of children is a collective societal
obligation, and to foster law-abiding behaviour in children, their developmental needs and
overall well-being must be protected during their formative years against harmful

influences.®

3.5.5 Key processes introduced by the CJA relevant to criminal capacity.
The criminal capacity framework did not operate in isolation; the CJA introduced unique
processes, interlinked procedures, and integrated with key role players to ensure that

criminal capacity was determined and verified at all stages in the child justice system. These

® CJA, section 4(1).

67 CJA, section 92 and see Frank C ‘ Children used by adults to commit crimes (CUBAC)’ available at:
https://issafrica.org/01-jun-2006-sacq-no-16/01-jun-2006-abuse-of-a-different-kind.-adults-
using-children-to-commit-crime-cheryl-frank (accessed 2025).

% The Riyadh Guidelines, para 2.

61

https://uwcscholar.uwc.ac.za/home



processes provided a guideline for role players on how offenders should be processed both
in and outside the child justice system. The framework aimed to ensure that criminal capacity
was procedurally confirmed; and upon confirmation of criminal capacity, the CJA provides
mechanisms to apply to these findings by either diverting the offender away from formal
proceedings or towards the child justice system in a manner that reflects the principles of

proportionate responses to juvenile offending.

3.5.5.1 Probation Officers and Assessment Reports

Probation officers played a crucial role in the early stages of the child justice process by
conducting preliminary assessments on all juvenile offenders, except where this requirement
was dispensed with in terms of the CJA.%® During the assessment process, the probation
officers were required to obtain personal information about the offender, the circumstances
surrounding the offence and compile an assessment report.’® This assessment report
functioned as an individualised screening tool and assisted the relevant role players in
determining the most appropriate response to assist the offender. It included information
inter alia, whether the offender needed care protection, or if diversion, placement and
detention might be required in a specific matter.”! Furthermore, it also provided the initial
insight into a child’s possible criminal capacity or whether an expert evaluation was required,

to ensure criminal capacity concerns are acknowledged early in the process.”?

3.5.5.2 Preliminary inquiry

The preliminary inquiry (hereafter inquiry) was an innovative feature of the CJA, reflecting a
child-sensitive approach to juvenile offending, where the offender was exposed to and
interacted with multiple key role players in the system.”® It was informal yet structured in

nature and convened within specified time periods set out in the CJA.”* It was investigative

8 CJA, section 34(1) and Dlamalala & du Preez (2019) 62-67.
70 CJA, sections 35(a)-(i), 39 and 40.

L CJA, sections 35(f)-(g).

72 CJA, sections 35(g) and 40(1)(f)-(g).

3 CJA, sections 43 - 47 and Gallinetti (2006) 9-10.

74 CIA, sections 43(1)-(4).
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and collaborative in nature, involving the inquiry magistrate, prosecutor, the probation
officer, the child, and their parents or guardians to determine an outcome that is best suited
to the child’s developmental needs and personal circumstances.”® The inquiry magistrate was
required to inform the offender of their rights and explain the nature of the proceedings in
an age-appropriate manner, reinforcing the participatory and restorative spirit of the

objectives of the CJA.7®

For juvenile offenders between the ages of ten and thirteen years old, the inquiry represented
the first judicial stage where criminal capacity was formally raised and considered to
determine the trajectory of the matter.”” For an offender subject to the rebuttable
presumption, the matter could only be diverted if the inquiry magistrate was satisfied that
the offender possessed the necessary criminal capacity.’® However, for a matter to be
referred to the child justice court, criminal capacity needed to be established, as it was

determined during the trial.”®

3.5.5.3 Diversion

One might say that diversion lies at the heart of the broader objectives of the CJA, as it
formalised the concept of restorative justice outside judicial proceedings.2’ Under the CJA,
diversion was available from the earliest stages of proceedings up until the prosecutor closes
their case at trial.8! Diversion encouraged offenders to voluntarily take accountability for their
actions, while simultaneously protecting them from exposure and stigmatisation when
entering into the formal justice system.?? In the CJA, the overarching objectives for diversion

were multifaceted, in that it promoted the rehabilitation and reintegration of the juvenile

> Aninquiry magistrate is the presiding authority leading the process the preliminary inquiry, usually

holding office in the district where the offence was committed and see the CJA, sections 43(2) and
44, aligns with the Constitution section 28(2) and ACRWC, art 4.

76 CJA, section 47(2)(a) and aligns with the CRC, art 12(1) and The Beijing Rules, rule 14.2.

7 CJA, sections 43(2)(a)(ii)-(iii).

78 CJA, section 49(1)(b).

7S CJA, section 49(2)(a)-(c).

80 CJA, section 49(2)(a)-(c).

8 CJA, sections 41- 42, 49 and 67.

8 CJA, sections 51(b) and (h)-(i).
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offender back into their communities and families, it served as an early intervention
mechanism for re-offending, while upholding the child’s dignity. These objectives not only
promoted the child’s constitutional rights but also mirrored the international standards of
rehabilitation and appropriate responses to juvenile offending apart from formal court

proceedings.®3

The CJA provided for two levels of diversionary options, each level encompassing a variety of
intervention options, designed to foster the offender’s participation, address their
developmental needs and promote their reintegration into society.8 The appropriate
diversionary option was determined by the developmental needs of the offender, the
seriousness of the offence committed and the discretion of the relevant stakeholders.8> Once
a diversion option is selected, the offender is expected to comply with the conditions
provided in the court order, which is monitored by the relevant parties.® If non-compliance
occurs, the CJA prescribes various structured responses, depending on the circumstances of
the non-compliance, which could vary between the conditions being amended to more

stringent conditions being imposed.?’

These procedural safeguards complemented the criminal capacity framework. While the
MACC ensured that developmentally immature children were directed away from the justice
system, these processes ensured that even when an offender is above the MACC, the law is
not applied mechanically. Instead, all responses are individualised, proportional, child-
sensitive and accommodates the offender’s developmental needs and their personal

circumstances.®®

8 Aligns with the CRC, art 40(3)(b); The Beijing Rules, rules 11 and 17 of and ACRWC, arts 4 and 17.
84 CIJA, section 53.

8 CJA, section 54(1)- (3).

8 CJA, sections 51 and 55-57.

87 CJA, section 58(1)- (4).

8 CRC, art 40(1); The Beijing rules, rule 1 and ACRWC, art 4.
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3.5.6. Oversight and accountability mechanism.

Given the CJA’s interdepartmental approach, it established the Intersectoral Committee to
serve as a supervisory body, ensuring interdepartmental collaboration and compliance with
its broader objectives.® The Intersectoral Committee was mandated to establish an
integrated system to monitor and analyse how offenders progressed through the child justice
system at key stages, and submit annual reports on its findings.°® Furthermore, the
Intersectoral committee was required to collect and compile a report on offences committed
by offenders between the ages of ten and thirteen years old, within 5 years of the CJA’s
promulgation.®® This report had to include the Committee’s recommendation on whether the
MACC should be raised, and this report had to be submitted to Parliament to guide legislative
reform, if necessary. These provisions complemented the criminal capacity framework, while
simultaneously functioning as a constitutional and international accountability mechanism. It
fulfils this function by reflecting South Africa’s constitutional commitment to progressively
align future reform with international standards and to ensure that all decisions concerning
children must prioritise their best interests, including the establishment of a developmentally

appropriate MACC.*?

3.6. Barriers to effective implementation of the Child Justice Act concerning criminal
capacity.

3.6.1. Overview

Age-appropriate accountability is critical in reflecting the overarching principles embodied in
the national and international sphere of child justice. However, the CJA was critiqued for the
challenges that emerged from the practical application of the criminal capacity framework.
These challenges primarily affected offenders who were between the ages of ten and thirteen
years old, as they were subjected to the rebuttable presumption and whose criminal capacity

had to be proved. This section explores how the CJA’s flawed systemic and procedural

8 CJA, sections 94-96. The Intersectoral Committee compromises of officials from the relevant

departments involved in the child justice system.
% CJA, sections 96(1)(e) and 96(2)-(3).
9 CJA, sections 96(4 -5) read with 8.
92 Constitution, section 28(2) and Pillay AL ‘Deliberating the minimum age of criminal responsibility’

(2015) 54(2) South African Journal of Psychology 146 (hereafter Pillay 2015).
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processes encroached on the rights of these children. It highlights how these shortcomings
undermined the rights of juvenile offenders as well as the international principles of what a

child justice system is supposed to encompass.

3.6.2 Gaps in Capacity Assessments: Evaluative, Procedural, and Systemic Challenges

3.6.2.1 Shortage of resources.

The retention of the rebuttable presumption and the inclusion of the evaluation reports to
rebut criminal capacity in the CJA increased the referral requests to experts by role players.>
However, the Department of Health reported a persistent shortage of trained professionals
and inadequate infrastructure in the public sector to meet this demand. Although private
professionals were able to assist courts with these evaluations, their exorbitant remuneration
fees often depleted the budgets allocated for their services.®* Consequently, these resource
constraints directly contributed to delays in finalising matters and resulted in a backlog of
cases in the child justice system. These delays had far-reaching consequences for juveniles
from marginalised communities in South Africa, who were disproportionately exposed to the
justice system due to systemic inequalities and structural disadvantages.®> Children from
marginalised communities were once again left behind, while their wealthier counterparts
were able to fast-track their matters by means of access to resources such as private
assessments.’® These systemic gaps not only undermined the CJA’s objective of delivering
timeous, individualised, and rehabilitative justice but also violated children’s constitutional

rights to equality.

9 Review Report (2016) 41.

% Review Report (2016) 41-42.

% Holtzhausen L & Campbell E ‘Adverse childhood experiences as a risk factor for anti-social
behaviour among young adults in the Western Cape, South Africa ’(2021) 34(1) Acta
Criminologica: African Journal of Criminology & Victimology 26 (hereafter Holtzhausen &
Campbell (2021)) and Dissel (2006) 239 and 242.

%  Mezmur B “Working Group of Persons of African Descent From the margins to the mainstream:

The rights of children of African descent in the child justice system” available at :

https://www.ohchr.org/sites/default/files/2022-05/MEZMUR-CRC.pdf (accessed 2025).
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3.6.2.2 No Standardised Model to Assess Criminal Capacity

Beyond these resource constraints to conduct criminal capacity assessments, the consistency
of these evaluations presented a challenge. While the CJA outlined a multi-factorial criterion
for the assessment of criminal capacity, it failed to provide a standardised model to regulate
these evaluations.%’ In the absence of a local standardised model to differentiate between
age-appropriate behaviour, conduct rooted in psychological and developmental disorders, or
conduct informed by criminal intent, mental health professionals had to navigate these

nuanced evaluations with uncertainty.®

The CJA also made provision for preliminary inquiries to be postponed, for offenders to be
referred and assessed by a mental health professional in terms of section 77 or 78 of the CPA,
if there was uncertainty about their criminal capacity or if it was apparent that the child was
unable to follow proceedings.’® However, as stated above, experts were uncertain how to
navigate these assessments due to a lack of guidance from the CJA.1% This increased the risk
of children being misdiagnosed and inaccurate evaluations presented as evidence to courts,

potentially leading to inconsistent and unreliable outcomes.

Furthermore, it was noted that the rebuttable presumption was being applied in reverse,
shifting the burden of proof onto offenders or the mental health professionals instead of the
State.'%! Children and experts had to prove that, despite the child having moral awareness at
the time of the offence, their actions were not a result of criminal culpability but rather
developmental immaturity.'? This effectively undermined the constitutional guarantee of
the presumption of innocence, and pathologised normal children while unnecessarily
exposing them to the mental health sector, causing further delays in finalising matters. This
effectively also diverted resources away from children's genuine psychological or

developmental disorders in the child justice system and mental health sector.'%

97 Skelton & Badenhorst (2011) 22-24.

%  Skelton & Badenhorst (2011) 22.

9 CPA, section 77 and CPA, section 78 and CJA, section 48(5)(b).

100 skelton & Badenhorst (2011) 23-24.

101 Review Report (2016) 43.

102" Review report (2016) 43.

103 Skelton & Badenhorst (2011) 23 and Constitution, section 35(3)(h).
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Collectively, these practices resulted in judicial decisions that were often uninformed, unjust,
and procedurally unfair, and compromised uniform implementation across South Africa,
risking unequal treatment of offenders in similar situations. It effectively undermined the
constitutional and international rights afforded to children and risked conflating their

vulnerability within the confines of the justice system, instead of protecting it.1%4

3.6.3. Discretion without guidance in establishing Criminal Capacity

Although the CJA conferred discretionary powers to role-players to promote an individualised
approach when dealing with juvenile offenders, the absence of regulatory guidance
generated procedural challenges in the establishment of criminal capacity. Moreover, these
role players lacked specialised training in child development, limiting their ability to assess

criminal capacity accurately in juvenile offenders under the rebuttable presumption.

3.6.3.1 Prosecutorial discretion

Although section 10 granted prosecutors a degree of discretion to prosecute, divert or refer
the offender to a probation officer, all of which was dependent on the probability of proving
an offender’s criminal capacity.!®> However, the CJA did not specify what evidentiary proof
had to be met before this conclusion was determined. Instead, it utilised vague phrases such
as “prospects” and “likelihood” of criminal capacity being proved to guide a prosecutor’s
decision for the trajectory of matters.1% Furthermore, this discretion was not regulated by
standardised procedures, as there was no requirement for prosecutors to justify their
decisions.'®” This ambiguity risked inconsistent and discriminatory application of discretion,
undermining the procedural fairness of the CJA and the protective intent of the rebuttable

presumption.

104" Constitution, sections 28(1)(g), 28(2) and 35 and GC/24 para 43.
105 CJA, section 10(1)-(2).

196 Skelton and Badenhorst (2011) 24.

107 Skelton and Badenhorst (2011) 24.
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3.6.3.2 Magistrate's discretion.

The lack of procedural guidance in regulating discretion similarly affected presiding officers in
determining criminal capacity. Since the promulgation of the CJA, it was reported that many
Magistrates were uncertain whether they were professionally competent to determine the
criminal capacity of offenders based on the evidence placed before the court, or if they were
obliged to refer matters for expert evaluation.'°® In the absence of procedural clarity and a

lack of experience, many magistrates routinely referred matters for expert evaluations.'®

Under the CJA, judicial discretion was vulnerable to inconsistent application as a result of the
lack of guidance provided by the CJA as to how presiding authorities had to examine evidence
placed before them to determine whether an offender possessed criminal capacity during the
preliminary inquiry and at trial.*® This uncertainty was compounded by the rigid time
constraints and the limited information available to them during these proceedings.!'* This
uncertainty persisted for years and materialised into profound judicial errors, as seenin Sv
75.112 In this matter, a thirteen-year-old offender pleaded guilty and was convicted of murder
after the magistrate misinterpreted the expert's inconclusive report, which demonstrated
that, due to the circumstances surrounding the offence, the child’s criminal capacity was
arguably diminished.!'® However, the magistrate misinterpreted this report and assumed
that the offender had criminal capacity. Although this conviction was set aside, it highlighted
the challenges that experts faced in determining criminal capacity and the profound effects
that inconclusive evaluations had by compromising judicial reasoning and the fairness of

proceedings.!*

Jointly, the absence of procedural and discretionary guidance by the CJA resulted in

uncertainty in how role-players approached the rebuttable presumption, undermining its

108 Skelton and Badenhorst (2011) 26.

199 Compounding the factors above see Skelton and Badenhorst (2011) 26.

110 CJA, section 49(1)(b) and Skelton (2013) 269-270. which had to be held within 48 hours after the
offender was arrested unless specified under the CJA.

111 Review Report (2016) 46-67.

112 Review Report (2016) 46 and see S v TS 2015 (1) SACR 489 (WCC).

113 Review Report (2016) 46.

114 Review Report (2016) 46.
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individualised and protective intent. Resulting in discretion being inconsistently applied at
different stages across various matters, consequently, it resulted in some children being
afforded the protections set out in the CJA, while others became victims of the inconsistent

and arbitrary application of it, undermining the fairness redress the CJA intended to achieve.

3.6.4 Criminal Capacity may be overlooked Under Diversionary measures

The decision by role-players to divert a matter was dependent on a prima facie case against
an offender, which included certainty of criminal capacity. *> However, the practical
challenges outlined above posed ethical concerns pertaining to the relationship between
criminal capacity determinations and eligibility for diversion under the CJA. Given that there
was no accurate way to determine criminal capacity, there was a risk that a child might be

diverted despite not having criminal capacity.

This was an issue of concern because an offender’s acknowledgement of responsibility could
have been perceived as an admission of guilt.}1 This could have resulted in potentially unfair
consequences, such as the imposition of more stringent diversion orders or even prosecution,

where the child failed to comply with an order.’

It was regarded as unreasonable and unjust
to expect an offender to understand and comply with the legal implications of diversion
orders if they cannot be held legally accountable due to incapacity.!*® Consequently, this
would increase the probability of non-compliance amongst juvenile offenders, but it risked
distorting the perception and effectiveness of diversion amongst role-players. It could have

potentially discouraged them from diverting matters of similar circumstances, resulting in

more children being processed into the formal justice system and or unfairly prosecuted.*®

Most importantly, the inherent danger of diverting an offender who lacks criminal capacity is

that it undermines the eligibility and developmental considerations of diversion.!?0 It risked

115 Skelton and Badenhorst (2011) 25.

116 Skelton and Badenhorst (2011) 26.

117" Skelton and Badenhorst (2011) 26.

118 Skelton & Badenhorst (2011) 25-26 and CJA, sections 58-59.
119 Skelton and Badenhorst (2011) 26.

120 CJA, sections 52-55.
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placing children in unsuitable and inappropriate diversionary programmes, alongside
offenders who are developmentally mature and have criminal capacity. The concern was that
the exposure to unstable programmes and associating with more culpable peers could have
negatively influenced them, compromised their overall wellbeing, their rehabilitation and

reintegration into society.'?!

3.6.5. Inadequate data collection and delayed policy reform.

Given the CJA’s promulgation in 2010, it was intended that the MACC of ten years old would
be reviewed before 2015 and supported by anecdotal evidence collected over that period.
However, due to insufficient data collected, the Portfolio Committee declined to raise the
MACC from ten to twelve years old, despite compelling submissions presented in favour of
reform.1?2 The Intersectoral Committee’s failure to collect reliable statistics time and again
not only delayed developmental reform, but also undermined the effectiveness of Section 8
itself and placed South Africa in a position of non-compliance with its constitutional and

international obligations.

If the disaggregated data had been collected timeously, it would have strengthened the
submissions advocating for raising the MACC. Moreover, it would have enabled the
legislature to reflect on the practical applications of the CJA provisions, allowing it to address
the practical and structural challenges earlier, while simultaneously aligning with the

internationally accepted MACC.*?3

However, in the absence of this data, the original provisions remained applicable for many
years. Consequently, juvenile offenders who were subject to the rebuttable presumption
were unnecessarily exposed to the challenges that accompanied the presumption. These

unintended consequences of the CJA undermined the protective intent of the rebuttable

121 Skelton and Badenhorst (2011) 26.

122 gkelton & Badenhorst (2011) 21 and Review Report (2016) 41.

123 Mezmur B “Working Group of Persons of African Descent From the margins to the mainstream:
The rights of children of African descent in the child justice system” available at :
https://www.ohchr.org/sites/default/files/2022-05/MEZMUR-CRC.pdf (accessed 2025) and
Review Report (2016) 41.
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presumption and victimised children between the ages of ten and thirteen years old by
eroding their constitutional and international rights, subjecting them to a justice system

plagued with insufficient resources, discriminatory applications and procedural unfairness.'?4

3.7 The need for legal reform in respect of criminal capacity

The above shortcomings highlighted significant gaps in the legislative framework governing
juvenile justice in South Africa and the need for urgent legal reform. In 2016, the Department
of Justice and Constitutional Development submitted a report (hereafter the Review Report)
which contained qualitative and quantitative data on juvenile offenders between the ages of
ten and thirteen years old, and provided insight on the nature of offences committed and
how these offenders were dealt with in terms of the CJA, supporting the review of the CJA’s

MACC.?°

The Review Report presented statistical and anecdotal data in favour of raising the MACC to
twelve years old. The data illustrated that most offences committed by juvenile offenders
were between the ages of twelve and thirteen years old.'2® Furthermore, in 2015, South
Africa received criticism from the African Committee for retaining a low MACC of ten years
old, contrary to the internationally accepted MACC of twelve years old, despite its
international obligations. The Review report also highlighted that advancements in
neurological development in adolescents illustrate that the developmental immaturity of the
adolescent brain directly compromises their higher capacity characteristics well into early
adulthood.?” Collectively, these factors further strengthened the submissions advocating for
an increase in the MACC from ten to twelve years old, to ensure that South Africa would

comply with its constitutional and international obligations.

With regard to the practical shortcomings associated with the retention of the rebuttable

presumption, the Review report presented submissions in support and opposing its continued

124 Review Report (2016) 41.
125 Review Report (2016) 47.
126 Review Report (2016) 47.

127 Review Report (2016) 47 and to be further discussed in chapter 4.
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reliance.1?®

It acknowledged the international criticisms South Africa received for retaining
presumption, despite cautions of inconsistent and discriminatory practices.'?° Furthermore,
it reaffirmed that retaining the rebuttable presumption risked perpetuating the practical and
systemic challenges discussed in section 3.6 and that abolishing it may streamline processes,
alleviate resources and provide legal certainty. Moreover, in the case of S v TS, it highlighted
that the more serious the crime is, the less likely the presumption fulfils its intended
protective purpose. At the same time, the Review Report also acknowledged the broader
protection the rebuttable presumption affords South African children.3° In doing so, it
recognised the presumption’s flexible nature and reaffirmed the long-standing ‘cloak of
protection ‘rationale.’3! The Review Report provided a compelling basis for legislative reform
in South Africa, one which acknowledges and advocates for incorporating neurological insight

within its reform, promoting the rights of children and adhering to its constitutional and

international obligations.

3.8 Conclusion

This chapter outlined the trajectory of South Africa’s child justice system, particularly the
evolution of the MACC and the criminal capacity framework, revealing a gradual trend of
embedding children’s rights within the legislative frameworks governing the administration
of juvenile justice. This pattern of cumulative reform was influenced by the constitutional
recognition of children’s rights and South Africa’s obligation to comply with international

standards.

Initially, the criminal capacity framework in South Africa was governed by common law
presumptions, which set the MACC at seven years old and relied on the CPA to govern
procedural aspects of juvenile justice. However, the misapplication of these frameworks
resulted in the unequal treatment of certain juvenile offenders, highlighting the need for
statutory reform and a dedicated legislative framework for children. The constitutional

framework, the common law history and the international pressures influenced the

128 Review Report (2016) 48-51.
125 Review Report (2016) 48-50.
130 As discussed in under juvenile justice reform of this thesis during the child justice bill.

131 Review Report (2016) 50-51.
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promulgation of the CJA. The CJA represented South Africa’s first attempt to comply with its
constitutional and international obligations by establishing a structured and comprehensive

child justice legislative framework.

It aimed to safeguard the rights of juvenile offenders through proportionate and
developmentally appropriate responses. The unique incorporation of the constitutional value
of ubuntu and restorative justice emphasised the concept that for children to adopt prosocial
behaviour, it requires their active participation and the collaborative support of their families,
communities and the government. The CJA raised the MACC to ten years old, codified and
refined the common law criminal capacity framework and introduced complementary
processes, promoting children’s participation and safeguarding their dignity at all stages of

the child justice system.

Despite these progressive steps, the unintended but profound practical and structural
challenges undermined the effective implementation of the CJA. It disproportionately
affected juvenile offenders aged ten to thirteen years old, and compromised their rights
guaranteed in the constitution and the values emphasised by international standards.
Consequently, these shortcomings underscored that legislative reform without sufficient
structural support, adequate resources and clear legislative guidance resulted in inconsistent
outcomes and procedural unfairness. However, international pressures, the anecdotal
evidence complied and the recognition of neurological advancements emphasised the need
for additional reform of South Africa’s child justice framework. One which redresses the
operational and structural challenges while aligning with international standards. This
underscores that establishing an appropriate and acceptable MACC is not only an
international obligation but a constitutional obligation on the legislature to safeguard the

evolving capacities of children, even when they come into conflict with the law.
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CHAPTER FOUR
AN EVALUATION OF THE CHILD JUSTICE AMENDMENT ACT
4.1 Introduction
The previous chapter illustrated how current international standards have incorporated

neuroscientific insights on child and adolescent development as foundational principles to
determine an appropriate MACC, ensuring that children’s rights remain the focal point in the

administration of juvenile justice. This chapter critically examines whether the provisions of
the Child Justice Amendment Act (hereafter CJAA), with specific reference to the MACC, the
criminal capacity framework and related procedures, meaningfully align with international
standards set out in Chapter 2. The CJAA was assented to on 26 May 2020 and commenced
on 19 August 2022.

The CJAA is the most recent legislative reform aimed at aligning South Africa’s child justice

framework with international standards by amending the fragmented and non-compliant
provisions under the CJA.! The CJAA does not replace or repeal the CJA in its entirety, but
functions as a supplementary framework to the CJA to ensure that the child justice system is

more developmentally appropriate, fair and child-centred in an effort to adhere to the
broader objectives of restorative justice and the protection of children’s rights.? Accordingly,

the CJA remains the principal statute regulating the administration of juvenile justice in South
Africa, while the CJAA intends to ensure that South Africa is constitutionally compliant and

aligns with international standards.

This chapter critically analyses specific amendments introduced by the CJAA to ascertain the
extent to which the amended framework rectifies the fragmented framework under the CJA,
which previously resulted in procedural unfairness and infringed on the rights of juvenile
offenders as provided by the Constitution and international instruments.? It further assesses

whether the amendments align with international standards, and what practical and

1 CJAA, long title.
2 CIAA, long title.
As discussed in chapter 3.
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structural challenges arise as a result of the CJAA. In doing so, it determines whether these
amendments are merely symbolic reforms in that they align with international compliance
formally, yet still perpetuate systemic challenges.* Alternatively, whether they allow for
substantive justice to meaningfully promote and safeguard the rights of all children within

the child justice system.

4.2 Legislative purpose of the CJAA

The CJAA implemented key Review Report recommendations, including raising the MACC to
twelve and restructuring criminal capacity procedures.> The CJA delinked criminal capacity
from diversion to reduce systemic delays and unnecessary mental health referrals.
Additionally, to ensure that South Africa remains abreast with the evolving standards of
juvenile justice, the Review Report recommended that section 8 of the CJA must be retained
and amended to ensure that the MACC could be reviewed within ten years after the

promulgation of the revised legislation.®

Following the publication of the Review Report, the Child Justice Amendment Bill [B 32B—
2018] (hereafter the Bill) introduced and incorporated some of the recommendations set out
in the Review Report by raising the minimum age to twelve years and providing consequential
amendments to other sections of the CJA.” The Bill also included a Memorandum on the
Objects of the Child Justice Amendment Bill, 2018 (hereafter the Memorandum) outlining the
purpose and rationale for each amendment in the Bill.%2 These proposed amendments were

subsequently enacted through the CJAA in 2019 to reflect a more coherent, harmonised, and

Symbolic reforms refer to laws that is built on appearances for the act of compliance without
making  meaningful changes. Whereas substantive reform refers to laws that go beyond
meeting the bare minimum requirements to actively and meaningfully make changes in law
to those affected. See Berrone P, Gelabert L & Fosfuri A ‘The impact of symbolic and

substantive  actions on  environmental legitimacy’ (2009)  available  at:
https.//www.iese.edu/media/research/pdfs/DI-0778-E.pdf (Accessed on 18 October 2025).
5 Report review (2016) 47, 48-50, 52-53.
6 Report review (2016) 53.
’ Child Justice Amendment Bill [B 32B—2018] (hereafter the Bill (2018) 1-10.
8 Memorandum (2018) 11-16.
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developmentally appropriate child justice framework within South Africa.® For purposes of
this thesis, it is necessary to explore how certain amendments changed the CJA’s fragmented

position that caused operational challenges.

4.3 Revised Criminal Capacity Framework

The most significant amendment introduced by the CJAA was the increase of the MACC from
ten to twelve years old, while retaining the legal position that all children below this age are
irrefutably presumed to lack criminal capacity.? Therefore, any child below the age of twelve
years old must be referred to the probation officer, in terms of the revised section 9 of the
CJA, to be supported through social welfare interventions.!! By increasing the MACC, the CJAA
effectively reduced the number of children who could legally enter formal processes within
the child justice system. Moreover, throughout the CJAA, consequential amendments have
been introduced to the CJA to reflect the increase in the MACC from ten to twelve years old,

where applicable.'?

In terms of the amended framework, offenders above the age of twelve but below the age of
fourteen years are still protected by the rebuttable presumption. The State still bears the
burden of proving beyond a reasonable doubt that at the time of the offence, the offender
could distinguish right from wrong and could act in accordance with this comprehension.'3
However, the CJAA restricts criminal capacity determinations for purposes of trial and plea at
the child justice court only, excluding them from diversion considerations and preliminary
inquiries. The criteria to prove criminal capacity are regulated by the revised section 11 of the

CJA, which provides how and when the State must rebut the presumption.*

9 CIAA, long title.

10 CJAA, section 4 amends section 7(1) of the CJA.

1 To reflect coherence with the raised MACC, s6 of the CJAA amends s9 of the CJA.

12 Memorandum (2018) para 1.

13 CJAA, section 4 (2019) amends section 7(2) of the CJA, which will be discussed below
14 CJAA, section 8 amends section 11(1) of the CJA.
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The rebuttable presumption does not operate in isolation. The CJAA implemented procedural
reforms intended to streamline processes, provide role players with clarity regarding their
responsibilities, amended the criteria to prove criminal capacity and divert matters to give
effect to the recommendations set out in section 4.2. ¥ To understand how these
amendments function from the earliest stages, when children subject to the rebuttable
presumption come into contact with the justice system, the following paragraphs follow the
sequence of the role-players that come into contact with the juvenile offender to illustrate
how these amendments progressively build on each other, alleviates the amount of offenders
that are referred for criminal capacity evaluations and reduces the number of children that

enter the formal child justice system.

4.4 Streamlining amendments

The CJAA removes probation officers from any role in assessing or indicating criminal capacity,
confining their functions to social-welfare reporting within their professional competence.®
This reform eliminates speculative cognitive assessments by unqualified actors and prevents
premature or erroneous capacity determinations from influencing prosecutorial and judicial
decision-making. It thereby strengthens procedural fairness by reserving criminal capacity

determinations exclusively for qualified experts at the trial stage.'’

The CJAA removes criminal capacity as a precondition for prosecutorial diversion by
eliminating cognitive ability as a factor in section 10 of the CJA and restricting capacity
determinations to qualified experts. ¥ This reform ends speculative prosecutorial
assessments of a child’s cognitive development and de-links diversion from preliminary
criminal capacity enquiries. It further introduces early prosecutorial diversion as a legally
recognised option, enabling matters to be diverted at an early stage without convening a

preliminary inquiry.®

15 CJAA, long citation (2019).

16 CJAA, section 13 (2019) removes section 35(g) of the CJA (2008) and CJAA, section 14 (2019)
removes section 40(1)(g) of the CJA (2008).

17 Memorandum (2018) para 2.13 - 2.14.

18 CJA 2008, section 10(1).

19 CJA 2008, section 41.
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Furthermore, to give effect to the rationale for de-linking criminal capacity for diversion
purposes, the CJAA removes references to the preliminary inquiry and ensures that criminal
capacity is no longer a prerequisite before prosecutorial diversion occurs for children subject
to the rebuttable presumption in section 10 of the CJA.2° Additionally, the CJAA introduces
section 10(3) into the CJA, which permits early prosecutorial diversion of a matter where
appropriate, without first convening a preliminary inquiry.?! These amendments foster
procedural efficiency, prevent children from being unnecessarily exposed to the justice

system and minimise matters referred for criminal capacity evaluations.??

Complementing this procedural reform, the CJAA amends section 41 of the CJA, which
governs prosecutorial diversion in respect of minor offences, if prosecutors decide not to
proceed to trial before a preliminary inquiry is convened.?®* The amendments reflect an

alignment made to section 10 of the CJA by removing criminal capacity from prosecutorial
diversion.?* Instead, the CJAA introduces an additional requirement for the prosecutor’s

consideration, namely that before the offender is diverted, the prosecutor must be satisfied
that the offender will benefit from diversion.?> However, where the offender is unlikely to
benefit from diversion, or if diversion is inappropriate, the matter must be referred to the
probation officer to be dealt with in terms of section 9 of the CJA as if he or she lacks criminal

capacity.

The CJAA restructures criminal capacity determinations by confining proof of capacity to the
trial and plea stage before the child justice court. Section 11 of the CJA now requires the State
to prove beyond reasonable doubt that a child subject to the rebuttable presumption

possessed criminal capacity at the time of the offence, thereby removing criminal capacity

20 CJAA, section 7 (2019) removes reference to 'preliminary inquiry in section 10(1)(f) and
removes section 10(2)(a)(i) of the CJA (2008) as discussed in section 4.2.
21 CJAA, section 7 inserts section 10(3) into the CJA.
22 Memorandum (2018) para 2.10.3.
23 CJAA, section 15 amends section 41 of the CJA.
2 Memorandum (2018) para 2.15.
25 CJAA, section 7 amends section 41(1)(b) of CJA and inserts section 41(1A) of CJA.
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enquiries from the preliminary inquiry phase.?® This reform eliminates premature and
trajectory-shaping capacity assessments and ensures that criminal responsibility is

determined only when formal adjudication is contemplated.?’

In addition, the CJAA restricts criminal capacity determinations to suitably qualified experts,
thereby excluding non-expert actors from influencing capacity outcomes. Courts are no
longer permitted to rely on probation officers’ assessment reports when determining
capacity, and must instead consider only admissible expert evidence.?® This clarification
strengthens procedural fairness by reserving capacity determinations for specialised

professional assessment and by clearly allocating the burden of proof to the State.

The orders by the inquiry magistrate have also been amended by the CJAA.?° The CJAA
removes the discretion of the inquiry magistrate to consider or refer the offender for an
evaluation to determine if the child had criminal capacity, as it is no longer a prerequisite for
diversion. 3° This ensures that fewer children are being referred for criminal capacity
evaluations and the inquiry magistrate's discretion is confined to the evidence placed before

him or her to meaningfully give effect to the broader objectives of diversion.3?

To ensure that the discretion to divert a matter is appropriately exercised, the CJAA amends
one of the factors to consider for diversion.3? Given that many of the conclusions regarding
criminal capacity were informal and speculative, there was a risk that diversion would not be

meaningfully or appropriately applied.3® The CJAA has amended the wording of this criterion,

26 CJAA, section 8 amends section 11(1)-(2) of the CJA.
27 CJAA, section 8 removes ‘inquiry magistrate from sections 11(2)(a)(i)-(ii), 11(2)(b) and s11(3)-
(4).

28 CJA, section 36 provides that all information obtained during the assessment is confidential

and is inadmissible during formal court proceedings.

2 CJAA, section 17 amends section 49(1) of the CJA.
30 CJAA, section17 amends section 49(1)(b) of the CJA.
31 CIA, section 51.

32 Considerations for diversion are provided in terms of the CJA, section 52(1)(a)-(e) before the

amendment. However, section 18 of the CJAA substitutes section 52(1)(c) of the CJA.

33 see chapter 3.
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which now provides that diversion is considered if there is ‘prima facie evidence that the child
committed the offence’.34 This shifts the criteria for diversion from inferences about criminal
capacity to the evidentiary strength that must demonstrate the child committed the offence
they have been charged with.3® This ensures that diversion is appropriately applied and the

option selected is suitable for the developmental needs of the offender.

Complementing diversionary decisions, the CJAA also amended section 58 of the CJA, which
sets out procedural formalities that must be followed when an offender fails to comply with
a diversion order.3® The CJAA introduces a new provision where non-compliance is due to the
fault of the offender and the prosecutor intends to proceed with prosecution; in this case, the
State must prove criminal capacity in accordance with the revised criteria of section 11 of the
CJA.?” This ensures that an expert inquiry will be made into the criminal capacity of the child
before prosecution proceeds, to avoid the unfair prosecution of an offender where criminal
capacity does not exist. Under the CJAA, the court may divert a matter only where it is
satisfied that the child will benefit from diversion; failing this, the child must be treated as

lacking criminal capacity and referred for social-welfare intervention.38

4.5 Additional amendments
The periodic review of the MACC has been retained and amended by the CJAA.3? It provides

for the reassessment of the MACC within five years after the promulgation of the CJAA,

reflecting South Africa’s commitment to uphold the child’s best interest and to incrementally

align its juvenile justice framework with neurological insights and international standards.*°

34 CJAA, section 18 substitutes section 52(1)(c) of the CJA.

35 The Legal Institute Information ‘Prima Facie’ available at:
https.//www.law.cornell.edu/wex/prima_facie (accessed on 18 October 2025).

36 CJAA, section 19 amends section 58 of the CIA

37 CJAA, section 19 inserts section 58(5) of the CJA.

38 CJAA, section 20 amends section 67 of the CJA by inserting sections 67(1)(aA)(i) and 67(1)(aB)
in the CJA.

39 CJAA section 5 substitutes section 8 of the CJA.

40 Align with the standards set in chapter 2.
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In a broader perspective, the CJAA expands the categories of individuals who may be
prosecuted for exploiting children to commit offences. It subsequently replaces the heading
‘Children used by adults’ with 'Persons using children to commit crimes', and all references to
the word 'adult' are replaced with ‘person'.*! These changes in definition reflect an integrated
approach of the law and the cognitive development of children. It recognises the inherent
neurological vulnerabilities of children that render them susceptible to external influence
from their peers, older children and adults, as well as South Africa’s contextual realities of

why many children commit crimes.*?

4.6 Critical Analysis of the provisions of the CJA.

4.6.1 Practical and structural consequences of the CJAA.

Under the amended framework, only offenders between the ages of twelve and thirteen years
old, whose matters proceed to the child justice court for purposes of plea and trial, are now
subject to the criminal capacity assessments. The insights from the 2023/2024
Interdepartmental Report (hereafter Annual Report) underscore how the amendments have
operated practically, across departments responsible for implementing and reporting on how
the revised CJA has been implemented and any challenges encountered during the reporting
period of 2023 and 2024 (hereafter the reporting period).*® It demonstrates there was a
significant reduction in the number of children below the MACC that came into contact with
the law compared to the previous reporting period.* However, it also revealed persistent

practical and systemic weaknesses affecting those subject to the rebuttable presumption.*

4 CJA, section 92 before the amendment but section 22 CJAA amends section 92 of the CJA.
42 UNICEF (2022) 13-14.

4 Department of Justice and Constitutional Development 2023/2024 Inter-Departmental Annual Report
on the Implementation of the Child Justice Act 75 of 2008 (2014) 127 (hereafter Annual Report (2024))
is the Annual Report compiled by key department’s that are responsible for implementing the CJA
within their respective departments.

44

Previous reporting period was during 2021 and 2022.
45 Annual Report (2024) 30.
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4.6.1.1 Lack of standardised model

One of the substantive shortcomings of the CJAA is that, despite retaining the rebuttable
presumption, it failed to provide a local standardised model to assess criminal capacity for
mental health practitioners to use when conducting criminal capacity evaluations.*® The
Department of Health reported that it continuously implements training for its practitioners
to improve their skills in managing mental health issues in adolescents and interventions for
juvenile offenders.*” However, the Annual Report fails to indicate if this training includes
cultural and contextually appropriate tools that reflect the diverse cultures of South Africa, its
socio-economic landscape or the effects of circumstantial adversity on the cognitive
development of the child. Moreover, it is unclear if mental health experts receive training to
distinguish between criminal capacity and diminished capacity due to mental illness or
developmental immaturity, thereby inheriting the same challenges which existed under the

CJA.

Although criminal capacity evaluations are now restricted to expert practitioners, in the
absence of a standardised local model for experts to use, they are confronted with the same
uncertainty as they were under the CJA framework in conducting these criminal capacity
evaluations. There is a risk of inconsistent outcomes in criminal capacity evaluations of
children in similar situations under the amended framework. There may be variations in how
these assessments are conducted across expert practitioners and provinces, increasing the
likelihood of children being misdiagnosed or pathologised. Once again, this may result in the
unequal treatment of juvenile offenders’ subject to the rebuttable presumption, which
undermines the principle of fairness and non-discrimination enshrined within the

Constitution as well as international standards.

4.6.1.2 Challenges with the criminal capacity assessments

Despite an expanded pool of experts authorised to conduct the criminal capacity evaluations,

the intended improvement in expert availability and maintaining the integrity of criminal

a6 Similar challenge under the CJA as discussed in chapter 3.

47 Annual Report (2024) 217.
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capacity evaluations did not materialise in practice. The public mental health sector remains
under-resourced to conduct criminal capacity evaluations, and many private practitioners are
reluctant to participate due to low remuneration or delayed payments for services rendered.*®
In practice, this affects the efficiency of criminal capacity evaluation referrals that must be
conducted, which risks unnecessary delays in finalising matters. It may also prolong the
exposure of children aged twelve to thirteen years old to the mental health sector while
awaiting their evaluations, contravening the best interest of the child for matters to be
concluded expeditiously to minimise the exposure of a child to intrusive procedures that may

be harmful to their well-being.*

These capacity constraints directly filter down into the unrealistic 30-day statutory timeframe
that experts must submit their reports to the courts.>® The CJAA retained this timeframe,
despite the evidence presented that these evaluations routinely exceed this timeline period,
amplifying delays in concluding these evaluations instead of alleviating them.>! Moreover, the
combination of the unreasonable statutory timeframe and capacity constraints may

jeopardise the reliability of the criminal capacity evaluation reports.

The reliability of the evaluations may also be compromised in the manner in which these
assessments are conducted. These assessments are conducted in structured environments,
usually months after the alleged offence has been committed, which does not resemble the
circumstances which led the child to commit the offence.? In practice, experts are required
to navigate these nuances to accurately establish whether the offender possesses criminal
capacity, despite the variability of these factors. Consequently, the risk of the rebuttable

presumption being applied in reverse is inherited under the amended framework, placing the

a8 Annual Report (2024) 219 and 221.

49 CJA, contravening section 3(f), Constitution, section 28(2), art 3(1); CRC, art 40(2)(b)(iii) and
The Beijing Rules, rule 20.

50 CJA, revised section 11(4).

1 Sloth-Nielsen J ‘Child Justice: Changes to the minimum age of criminal capacity’ (2020) 33(2)

SACJ 474 (hereafter Sloth Nielsen (2020)).

52 Pillay AL ‘Deliberating the minimum age of criminal responsibility’ (2015) 45(2) South African

Journal of Psychology 145.
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burden of proof onto experts and juvenile offenders aged twelve to thirteen years old to prove
incapacity. Once again, eroding the protective intent of the rebuttable presumption, the
principle of procedural fairness and undermines the right of the child to be presumed

innocent before the law.”3

Moreover, by the time these delayed and potentially inaccurate reports are provided to the
child justice court it gives rise to an additional concern. Chapter 3 highlighted a circumstance
where the child justice courts misinterpreted an expert report on criminal capacity, resulting
in the wrongful prosecution of a juvenile offender.>* Despite this injustice, the CJAA remains
silent on how courts must interpret these reports during guilty pleas and the Annual Report
does not indicate whether presiding authorities receive interdisciplinary training to accurately
interpret expert reports.>® In the absence of procedural and interpretative safeguards, there

is a high likelihood that similar injustices may occur under the CJAA.>®

Collectively, these interlinked consequences perpetuate similar practical challenges and
structural challenges that existed under the CJA. Given the socio-economic diversity of South
Africa, many children experience profound poverty and other circumstantial adversity
affecting their cognitive development and compromising the cognitive and volitional
elements required to establish criminal capacity. >” The retention of the rebuttable
presumption, without a local standardised assessment tool, resource constraints and
inadequately trained personal contributes to procedural irregularity and entrenches systemic
inequality within the child justice system under the amended framework. It perpetuates
inconsistent application of the law for children in similar circumstances, undermining the
CJAA, the due process rights and specialised protections afforded to children by the

Constitution and international instruments.

53 Constitution, section 35(3)(h), CRC, art 40(2)(i), GC24, para 43.

54 Look at S v TS 2015 (1) SACR 489 (WCC) discussed under chapter 3.
55 Contravening international standards requiring all personnel within the child justice system
to be adequately trained to prioritise a child’s developmental needs consistently. See rr 6.1,
14 of the Beijing rules and The Riyadh Guidelines, para 21 and 58.

%6 Skelton & Badenhorst (2011) 25.

57 To be further discussed under chapter 6
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While the CJAA restricts the number of children subjected to the procedural and operational
irregularities by increasing the MACC and confining instances when criminal capacity
assessments are relevant, these shortcomings now only affect children between the ages of
twelve and thirteen years old. It effectively shifts systemic injustice from a larger group to a
smaller group of children. This is particularly concerning for children from marginalised
communities, who may be disproportionately exposed to the child justice system due to the
broader socio-economic structural inequalities of South Africa, further entrenching their
vulnerabilities. This increases the likelihood of the unjust prosecution and inappropriate
interventions, converting systemic disadvantage into a legal disadvantage under the ruse of
individualised and child-centred approaches, contravening a constitutionally grounded justice

system for juvenile offenders.

4.6.1.3 Increased Diversionary Measures

The amended criteria and the increased diversionary pathways introduced by the CJAA
represent one of the most meaningful reforms.>® The Annual Report reflects this through the
increased referrals to diversion programmes, underscoring that more offenders are being
directed away from formal processes, and high completion rates highlight that where
diversion programmes are accessible, most children comply with them.>® Additionally, the
Department of Social Development’s integrated management system creates a national
platform that streamlines the administration and accessibility of diversion-related records
within the child justice system.®® It provides a central national mechanism where the
information pertaining to each child is regularly and consistently updated, and is readily
accessible to all relevant role players. Thereby improving the administrative efficiency and

strengthening the coherence of the child justice system on a national scale.

Despite the serious offences juvenile offenders are accused of committing, especially those

aged twelve to thirteen years old, the Annual Report demonstrates that the role-players are

58 By amending the criteria for diversionary measures, positioning it as the primary response for
juvenile offending, and introducing a mechanism of accountability for role players clarifying
their responsibilities as discussed in sections 4.3 and 4.4.

59 The Annual Report (2024) 125.

60 The Annual Report (2024) 131.

86

https://uwcscholar.uwc.ac.za/home



more inclined to rely on diversion programmes that offer broad 'life skills' interventions, as
opposed to more specialised diversion programmes that target specific underlying causes of
the behaviour of the offender in an effort to rehabilitate them more effectively. The absence

of legislative guidance undermines the rehabilitative objectives of these interventions.

4.6.2. Compliance of the CJAA with Constitutional obligations and International standards

The CJAA represents South Africa’s evidence-based reform toward a more proportionate,

developmentally responsive, and constitutionally grounded model in the administration of
juvenile justice. The decision to raise the MACC to twelve years old is a progressive
constitutional advancement of juvenile offenders’ rights reinforced by empirical data. During
the reporting period, there was a significant reduction in the number of children below the
age of twelve years old who contravened the law compared to the previous reporting period.®!
This trend reinforces the view that criminogenic behaviour in very young children is indicative
of their exposure to negative environments and heightened vulnerability, as opposed to
entrenched culpability. By excluding these children from the justice system, the CJAA
acknowledges that interventions at this stage must be protective and not punitive in nature.®?
This approach recognises the profound harm associated with exposing very young children to
the justice system, including the risk of entrenching a negative self-image at a formative
developmental stage, which can perpetuate criminal behaviour later on in life.%3 In a society
marked by deep socio-economic inequality and other circumstantial adversity, limited

psychosocial support, this exclusion is ethically necessary and developmentally sound.®*

61 The Annual Report (2024) 21.
62 UNICEF (2022) 5.
63 Pillay & Willows (2015) 95.

o4 ‘Inequality in South Africa : an assessment of the Southern African Customs union’ available

at :
https.//documentsl.worldbank.orq/curated/en/099125003072240961/pdf/P1649270b73f1f
0b5093fb0e644d33bc6f1.pdf (accessed on 1 November 2025). Psychosocial support refers to
a continuum of assistance Provided to an individual to assist them psychologically and

mentally to help them build resilience to adversity. It can take the form of counselling, access
to resources and peer support.
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Raising the MACC at twelve years old can be perceived as a Constitutional protection for
children or for those below the MACC and those subject to the rebuttable presumption.®® The
Annual Report affirms that juvenile offenders aged twelve years old and older account for the
juvenile offending pandemic in South Africa.®® These national statistics affirm that by early
adolescence, patterns of vulnerability and antisocial behaviour have begun to entrench
neurologically and socially. Accordingly, the CJAA enables the child justice system to intervene
at the developmentally appropriate stage, where it is more likely that these offenders would
be responsive to rehabilitative interventions aimed at preventing their behaviour from
escalating into more compulsive patterns in later adolescence and adulthood.®” Additionally,
the inclusion of the periodic review of the MACC underscores the constitutional commitment
of the CJAA to align with evolving international standards on the MACC and its commitment
to building a child justice system rooted in care, support, and the constitutional imperative
that the best interests of the child remain of paramount importance in all matters affecting

them.68

Furthermore, the streamlining amendments in section 4.4 reduce procedural delays of most
matters, thereby minimising exposure of children to the juvenile justice system and mental
health sector, aligning with the constitutional and international standards of the best interests
of the child, promoting their dignity and procedural fairness within the child justice system.®
The restriction of criminal capacity determinations to qualified experts and evidentiary proof
promotes compliance with the constitutional right and international standards relating to a
fair trial, equality and dignity, given significant consequences attached to these

determinations, including the liberty of the child.”® As such, all evidence must be objective to

ensure substantive and fair justice and to protect the child’s best interests.”*

65 Sloth Nielsen (2020) 478.

66 The Annual Report (2024) 24.

67 Through diversionary programmes or welfare interventions.
68 Sloth Nielsen (2020) 476.

69 prompt resolution, procedural fairness, and diversion wherever possible.

70 Constitution, section 35.

n Constitution, section 28(2).
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However, when measured against South Africa’s constitutional obligation to consider the

international standards set out in Chapter 2, the MACC of twelve-year-old merely adopts the
minimum age benchmark, instead of the progressive international benchmark of fourteen
years old or older as advocated by General Comment 24.7? The progressive MACC of children
fourteen years or older meaningfully gives effect to evolving capacities of children, as it would
allow children at this age to participate and understand criminal proceedings that they were
exposed to, and it would substantively align with the juvenile offenders' rights to be treated
in a dignified and age-appropriate manner. In this regard, the CJAA falls short of its
constitutional obligations and the international expectation to ensure the child's best interest
and evolving capacities are integrated within the MACC, despite improving the position under

the CJA.

Moreover, the practical and structural challenges outlined in section 4.6.1 prevent the
rebuttable presumption from being implemented uniformly and consistently throughout
South Africa.”® Undermining the same constitutional rights and international standards the
CJAA seeks to promote for children between the ages of twelve and thirteen years old, and
undermining the constitutional protection of the rebuttable presumption. It reaffirms the
sentiments articulated in international standards that the rebuttable presumption is
susceptible to subjective and discriminatory application in practice, as it relies on too many

external factors that cannot be regulated.’”

While the CJAA introduces a more developmentally responsive blueprint for a child justice

system that in principle reflects an alignment with international standards, however its

2 Sloth- Nielsen (2020) 476 and 478.
& Sloth- Nielsen (2020) 478.

74 The absence of standardised model, delays in expert reports, inadequate trained personnel
at all processes within the child justice system, potentially inaccurate reports, unguided
discretion for diversion, resource scarcity, geographical inequality and the risk of
misinterpretation of expert reports collectively undermines the procedural fairness which

these children are subjected to and credibility of the rebuttable presumption.
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implementation and effectiveness are limited by practical and structural consequences
outlined in section 4.6. The retention of the rebuttable presumption in the CJAA, its failure
embrace a higher MACC as recommended by international standards and address the
systemic constraints which persisted in chapter 3, results in South Africa only achieving partial
formal compliance with the international standards. While raising the MACC to twelve years
old years old reduces the number of children that enter the child justice system, the CJAA
remains vulnerable to criticism by the international community as the MACC of twelve years
old does not reflect substantive alignment with the international benchmarks which give

recognition to the evolving capacities of children and advocates for a higher MACC nor does

it uniformly safeguard the rights of all juvenile offenders ’subject to the rebuttable

presumption.”®

4.7 Conclusion

This chapter demonstrates that the CJAA represents a meaningful and gradual effort to refine
South Africa's child justice system and align it with international benchmarks, constitutional
principles and neurological insights to safeguard the vulnerability and rights of children who
conflict with the law. The reforms of the CJAA reduce the number of children that enter the
justice system and the mental health sector and strengthen the rehabilitative principles that

underscore the broader objectives of restorative justice within South Africa.

However, when measured against the international standards set out in Chapter 2, the CJAA
positions South Africa within the minimum bounds of compliance and achieves only partial
and formal alignment with international standards and constitutional obligations. South Africa
does not fully meet its constitutional and international obligations, particularly due to its
failure to adopt the progressive MACC of fourteen years old advocated by the international
community. The continued retention of the rebuttable presumption, despite it being largely
discouraged by the international community, and the absence of a fully functioning and
supportive framework to safeguard and protect the rights of juvenile offenders, further

undermines the substantive compliance of South Africa.

» Sloth- Nielsen (2020) 476 and 478.
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Additionally, the CJAA does not effectively address the operational challenges which it
sought to address in Chapter 3. While section 4.3 to 4.4 illustrate how the CJAA alleviates
the number of children exposed to these challenges.”® However, section 4.6.1 underscores
that the CJAA either fails to address fundamental challenges or reframes them in a manner
that shifts their impact to only affect children between the ages of twelve and thirteen years
old. Consequently, these practical and systemic challenges continuously infringe on the
constitutional and international rights of juvenile offenders that are subject to the

rebuttable presumption, undermining its protective intent.

Therefore, this chapter demonstrates that while the CJAA has made commendable efforts to
align with international standards in a gradual manner, statutory reform alone is insufficient
to ensure a juvenile justice system that is compliant with the rights of children. Effective
implementation must be accompanied by well-resourced interdepartmental infrastructure,
clear legislative guidance and adequately trained personnel at every stage of the child justice
system, to effectively assist children and promote their rights once they come into contact
with the law. While the CJAA may divert offenders away from the child justice system, the
following chapter will demonstrate why statutory reform and rehabilitative interventions
alone are insufficient to prevent juvenile offending. Even with a fully functioning and well-
resourced child justice system, the socio-economic realities and lived experiences of South
African children that cause them to engage in criminogenic behaviour continue to compete

with the protective aims of the system.

76 Previously, children between the ages of ten to thirteen years old were subject to these

challenges, but under the amended framework only those whose matter proceeds to trial.
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CHAPTER FIVE
CONCLUSIONS AND RECOMMENDATIONS

5.1 Introduction

This chapter concludes the study by collating the central findings that emerged from Chapters
Two to Four, aligning with the objectives and research questions set out in Chapter One. The
thesis examined the reforms introduced by the CJAA, with particular focus on raising the
MACC to twelve years and the retention of the rebuttable presumption for children aged
twelve to thirteen years old. It re-examined whether these reforms are congruent with South
Africa’s constitutional obligations and with international child-rights standards. Consideration
was also given to the practical and structural consequences which may arise from the
amended framework. To address these practical and structural consequences, this thesis
integrates the legal analysis with reported data from the Annual Report to ensure that the
conclusions within this thesis are grounded in the operational reality of how the CJAA is being
implemented. In doing so, this chapter outlines the analytical pathway explored in this thesis
from the international principle benchmarks that must be incorporated to the national
implementation of these principles within the child justice system in South Africa, aiming to
determine whether the CJAA framework adequately protects children from premature
criminalisation while ensuring accountability in a manner that is consistent with the rights
afforded to children by the Constitution and international standards. The following
conclusions are systematically delineated according to Chapters Two, Three and Four,
followed by recommendations aimed at bolstering the coherence and the practical

effectiveness of the current criminal capacity regime.

5.2 Conclusions

5.2.1 Chapter Two

Chapter Two exhibited that international and regional child-rights instruments establish the
MACC as a cornerstone of a comprehensive child justice system and places this requirement
within a broader framework of child-centred justice. While the Beijing Rules and the CRC do
not specify a fixed MACC, they clearly dissuade from setting it “too low” and highlights that

the appropriate age must mirror a child’s emotional, mental and intellectual maturity. Over
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time, the interpretative guidance of the CRC Committee has progressively limited the

discretion left open by ambiguous treaty language.

General Comment 10 clarified that a MACC below twelve years does not pass muster
internationally and it opposed the use of adaptable or discretionary methods that depend on
maturity evaluations or the application of dual age criteria. General Comment 24 further
strengthened the argument by raising the international benchmark to at least fourteen years,
underpinning this standard in neurological development and the recognition that higher
cognitive and psychosocial capacities are still developing below fourteen. Chapter Two
further concluded the use of the doli incapax type model on the basis that discretionary and
individualised capacity determinations are susceptible to inconsistent and discriminatory
outcomes. The concern is not only based on doctrine but in practice: where assessments used
to confirm capacity are not uniform, resourced, and consistently applied, children may face
unequal treatment and exposure to intrusive justice processes despite developmental

immaturity.

Regionally, the ACRWC affirms the duty to establish a MACC but refrains from prescribing a
fixed age, thereby mirroring the CRC’s early ambiguity. However, the interpretative direction
and policy aspirations emerging from the African child-rights framework shows alignment
with the global movement towards higher minimum ages and steering away from exceptions
and doli incapax mechanisms. Finally, Chapter Two emphasised that the Riyadh Guidelines
provide the necessary preventative complement to MACC debates by positioning juvenile
offending as a social and developmental issue requiring early intervention across the child’s
social environments, instead of placing a reliance primarily on criminal procedures after
offending occurs. Collectively, Chapter Two established the benchmarks against which South
Africa’s reforms must be assessed. It calls for a developmentally appropriate and
progressively higher MACC, fixed and without exception, coupled with preventative and child-
sensitive interventions that avoid premature exposure to criminalisation and minimise

arbitrary outcomes.
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5.2.2 Chapter Three

Chapter Three outlines the domestic development of juvenile justice in South Africa, showing
that the evolution of criminal capacity regulation has been shaped by constitutional
transformation, international obligations, and the need to redress past injustices. The
Constitution does not explicitly prescribe a MACC, but there is a clear imperative to advocate
for heightened child protection through placing an emphasis on the child’s best interests and
the interpretive requirement to consider international law when applying the Bill of Rights
and developing domestic legal rules. These constitutional principles lay the groundwork for a
child justice system that responds in accordance with children's developmental needs,
establish the normative foundation for a child justice that is rights-based, and aligned with

international standards.

The chapter concluded that the pre-CJA reliance on common law presumptions, combined
with limited procedural safeguards under the CPA, produced uneven and often prejudicial
outcomes in practice. The absence of clear and standardised procedures for determining
criminal capacity contributed to arbitrary application, including reliance on subjective views
of parents or guardians and officials exercising discretion without the benefit of specialised

developmental expertise.

The CJA represented a significant right-based reform, introducing a dedicated statutory
framework grounded in constitutional principles such as ubuntu and restorative justice, while
emphasising diversion, rehabilitation, and reintegration into society. It raised the minimum
age of criminal responsibility to ten and maintained a rebuttable presumption for children
between ten and thirteen, which is supported by procedures intended to verify criminal
capacity before diversion or prosecution. Yet, as Chapter Three observed, the practical
application of this framework posed considerable challenges, with implementation barriers

particularly acute for children falling within the rebuttable presumption category.

Chapter Three identified the challenges of the criminal capacity framework as systemic rather
than incidental. Resource shortages, a lack of trained evaluators, and the absence of a
standardised assessment model left prosecutors and magistrates with broad discretion but

little guidance. These structural weaknesses produced delays, backlogs, inconsistent
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outcomes, and infringements on constitutional rights, including equality, procedural fairness,
and the presumption of innocence. The chapter further noted that diversion decisions under
the prior framework often bypassed consideration of criminal capacity, exposing children to
unfair consequences when they lacked the ability to comprehend proceedings or diversion
conditions. Weak data collection compounded these problems by slowing reform and
allowing deficiencies to persist. The conclusion was clear: legislative reform alone cannot
secure children’s rights without the institutional capacity, standardised tools, and operational

clarity needed to support individualised assessments under a rebuttable presumption.

5.2.3 Chapter Four

This Chapter serves as the core aspect of my thesis; it critically evaluates whether the CJIAA
meaningfully aligns South Africa with the international standards discussed in Chapter Two.
In addressing the problem statement, this chapter demonstrates that there is still uncertainty
surrounding the adequacy of child protection of the refined provisions of the CJIAA, this is
because the Annual Report indicates that these reforms are primarily formal instead of
substantive. It does so by identifying how the CJAA amended the CJA fragmented criminal
capacity framework and the application the structural and operational consequences as a
result of the doli incapax presumption. The Chapter concludes by highlighting that the CJAA
must be commended for its significant efforts to minimise the number of young children
being unnecessarily exposed to the child justice system. It does so by increasing the MACC to
twelve years old and retaining the doli incapax presumption for those above the age of twelve
but below the age of fourteen years old. It also limited criminal capacity assessments to
instances for trial and guilty pleas and provided that only experts could conduct these
assessments. By simply doing this the CJAA has protected the rights of a large group of

children who were previously exposed to the child justice system under the CJA.

Moreover, it also refined and restructuring the roles of the probation officer, the prosecutor
and the inquiry magistrate. In doing not only did it provide clarity to these role players about
when criminal capacity assessments could be done but it also ensured that conclusions about
juvenile offenders capacity were not subjective in nature in respect that those making the
conclusions were adequately and competently trained to do so. The CJAA must also be

commended for increasing opportunities for juvenile offenders to be diverted away from the
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child justice system but adding that it must benefit the offender, this ensures that even when
juvenile offenders are above the MACC the CJAA has implemented more protective measures
that accommodate them. This aligns with the recognition of children’s evolving capacities as
different children may need different forms and durations of intervention to address the root
causes of their unlawful conduct. Collectively these procedural efforts and promotes

procedural efficiency and fairness in the child justice system.

However, in light of these commendable efforts, Chapter four concludes that these forms
only achieve partial formal compliance with the international benchmarks set forth in chapter
2 and inherited a lot of the same problems identified under the CJA but simply relegated it to
a smaller group of children. More specifically that it only raised the MACC to twelve, falling
short of General Comment 24’s recommendation that the MACC be increased to fourteen
years in light of neurological advancements that indicate that children’s capacities are still
evolving and that children under the age of fourteen years old may not possess capacity to
meaningfully participate in criminal proceedings. On this basis it can be concluded that the
CJAA only increased the MACC to the lowest recommendation and justifies reform on

collected data, instead of recognising children’s rights.

Furthermore, while the streamlining amendments decreased the number of children that
were exposed to the mental health sector and criminal proceedings, it did not amend the
fragmented positions of children who had to be assessed by experts. More specifically, the
CJAA retained the doli incapax presumption despite there being no standardised tool for
experts to use to assess criminal capacity, which means that professional experts around
South Africa may still come to different conclusions regarding instances of criminal capacity.
This means that the law in effect is still applied inconsistently and unfairly. Moreover, the
Annual Report indicates that despite the provisions for additional personnel and
remuneration to conduct the expert evaluations, there is still a human capacity constraint
which means that there is still a backlog of children within the child justice system awaiting
assessments, albeit a smaller amount. The CJAA is also silent on interpretive guidelines on
how courts can interpret expert reports, which may still amount to subjective decision-
making, raising the concern of misinterpretation and the likelihood of unjust prosecution.

Moreover, these dangers associated with inconsistent application of the law still applicable
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to those who are subject to the doli incapax presumption, indicating that the CJAA simply
shifted the infringement of children’s rights to a smaller group of children without addressing
the fundamental problem associated with the criminal capacity frameworks, underscoring
that statutory reform cannot operate in safeguarding the rights of children without effective

implementation thereof.

Moreover, while the CJAA promotes early and more frequent diversionary measures it fails
to provide prosecutors, inquiry magistrates and courts with the criteria of what constitutes
as a benefit. This effectively means that discretionary decisions will be exercised by these role

players.

This Chapter reveals that the amended framework of the CJAA only partially meets
international standards by raising the MACC from ten to twelve years old, in doing so it
adequately protects children below the age of twelve years old from being exposed to the
child justice system and the mental health sector. Although the Annual report demonstrates
how the CJAA is being practically implemented on a national scale, it fails to clarify the
practical and adequacy of protection for children subject to the rebuttable presumption, aged
twelve to thirteen years old. The Annual report confirms that many of the unintended
operational barriers which existed under the criminal capacity framework of the CJA, such as
resource constraints, lack of standardised tools to be used for assessments and unguided
discretion of role-players have been designated to a smaller group of juvenile offenders,
instead of being resolved. Despite these shortcomings, the CJAA cannot be ignored for its
efforts to ensure that when most juvenile offenders come into contact with the child justice
system they are treated in a child-centred manner and most opportunities are provided to

divert them away from the child justice system.

5.3 Recommendations

South Africa should utilise the periodic review mechanism retained under the CJAA to
progressively raise the minimum age of criminal capacity to fourteen years old. This would
bring domestic law into closer alignment with General Comment 24 and Africa’s Agenda for
Children 2040, and would further safeguard children from premature exposure to formal

criminal processes.
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The continued reliance on the rebuttable presumption of criminal incapacity should be
abolished. The presumption has proven difficult to implement consistently and has resulted
in systemic delays, uneven outcomes and prolonged exposure of developmentally immature

children to criminal justice procedures.

If the immediate abolition of the rebuttable presumption is not politically viable, a nationally
standardised criminal capacity assessment framework should be adopted by regulation. This
framework should prescribe uniform assessment tools, timelines, reporting standards and

interpretive guidelines to ensure consistent application across all provinces.

Mandatory interdisciplinary training should be provided to prosecutors, inquiry magistrates,
probation officers and child justice court magistrates. This training should focus on adolescent
development, trauma-informed approaches, diversion suitability and the constitutional

obligations owed to children in conflict with the law.

The Child Justice Act should be amended to clarify what constitutes “benefit to the child” for
purposes of diversion. Clear statutory criteria would limit discretionary inconsistency and

ensure that diversion fulfils its rehabilitative and reintegrative objectives.

Finally, interdepartmental preventative programmes should be strengthened in accordance
with the Riyadh Guidelines. Greater emphasis should be placed on early intervention, family
support, school-based services and community programmes to address the social drivers of

juvenile offending before children enter the child justice system.

5.4 Conclusion

This thesis concludes that the CJAA can be viewed as an important and incremental step
towards aligning South Africa with international standards for safeguarding the rights of
juvenile offenders. However, when comparing theses international standards outlined to the
framework of the CJAA and its practical implementation, it is evident that the uncertainty
raised in the problem statement of whether the amended framework adequately protects

children from premature criminalisation while also ensuring accountability, in a manner that
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is consistent with constitutional and international child-rights standards remains substantially

unresolved.

The analytical pathway of this thesis outlines that the statutory reforms of the CJAA continue
to be undermined by reoccurring implementation gaps. Chapter Two established the
international benchmarks required for a comprehensive child justice system. The most
significant findings of this Chapter are the substantive principles of the rights of children and
the evolution of the MACC. More specifically, General Comment 24 raised the international
benchmark of the MACC to at least fourteen years old, in light of the evolving capacities of
children and adolescents. Furthermore, General Comment 24 has also reinforced the shift
away from arbitrary and discretionary practices such as the doli incapax presumption,
highlighting subjective evaluations may give rise to inconsistent and discriminatory outcomes.
Fundamentally, Chapter Two provides the foundational standard for what constitutes a legal
framework which adequately protects children from premature criminalisation while also

ensuring accountability in a manner that considers the inherent vulnerability of children.

Chapter Three contextualised the historical and domestic implementation of the international
benchmarks into the administration of juvenile justice within South Africa. This Chapter
outlined that while the CJA raised the MACC from seven to ten years old, codified the doli
incapax presumption, the child justice system was plagued by the unintended operational
barriers. More specifically, this Chapter revealed that while the doli incapax presumption was
originally retained to serve as an automatic ‘cloak of protection’, chronic resource
constraints, the absence of standardised tools to assess criminal capacity and the lack of
legislative guidelines resulted in case backlogs and children being unnecessarily exposed to
the child justice system and mental health sector. Effectively these fragmented frameworks
solidified the basis of the problem statement by demonstrating a reoccurring pattern of well-

intended legislation being undermined by practical and structural implementation gaps.

This analytical progression effectively culminated in the critical appraisal of the criminal
capacity framework of the CJAA in Chapter Four, utilising specific provisions of the amended
framework and the Annual Report, to showcase the raised MACC of twelve years old and the

subsequent amendments have minimised the premature criminalisation and exposure to the
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child justice system and the mental health sector for most children. However, the CJAA does
not adequately protect children aged twelve to thirteen years old who are subject to expert
evaluations, as the uncertainties outlined in the problem statement demonstrate that those
who are subjected to the presumption may fall victim to persistent implementation gaps
which were not resolved under the CJA, because these operational barriers have now shifted
to only affect a small group of children. Consequently, this chapter demonstrates that the
CJAA has achieved formal compliance with the international benchmarks, however the
implementation gaps result in the failure to provide substantive protection for those subject

to the rebuttable presumption.

The factors that underpin the substantive inadequacy of the current framework are
particularly evident in the treatment of the children subject to the rebuttable presumption.
First, the legislative decision to retain the doli incapax presumption despite the absence of a
national standardised tool and the uncertainty of experts on how to conduct these
assessments ensures that criminal capacity evaluations will remain discretionary and
inconsistent. Second, the practical implementation of conducting these assessments in a
timeous manner are compromised by the capacity constraints of expert personnel, which
delays proceedings and the unnecessary exposure of children to the child justice system and
the mental health sector. Finally, the legislative ambiguity regarding the discretion afforded
to role players on how to deal with juvenile offenders who contravene the law results in the
inconsistent or incorrect interventions. Consequently, these findings reveal that the CJAA
continues to utilise structural mechanisms that are not practically conducive in terms of the
resources available in South Africa, which results in the statutory improvements remaining
undermined by the practical implementation gaps within the child justice system. This thesis
demonstrates that while the CJAA achieves minimum formal compliance with international
standards, it fails to provide adequate and developmentally appropriate protection required
for a substantively compliant child justice system in accordance with the principles

entrenched in the Constitution and international instruments.

Although this analysis has exposed deep-rooted systemic flaws within the child justice system,
as this thesis is limited to a doctrinal approach, the long-term effects of the revised MACC on

the well-being of a child and re-offending rates of children diverted away from the child
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justice system is not documented. In order for South Africa to comply with its constitutional
and international standards, future research must move towards documenting qualitative
follow-up investigations with juvenile offenders and role players. These formalised inquiries
are the only way to ascertain on a national level if the CJAA is providing adequate protection
for the rights of all juvenile offenders. In conclusion, while the CJAA theoretically provides an
improved and developmentally responsive justice system to juvenile offending, until the
government addresses the underlying operational gaps to complement the amended
framework, the child justice system will continue to unintentionally victimise the very children

it seeks to protect.
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