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For every right there is a corresponding duty.
147

 Every basic right assumes three types of 

duties:  a duty to avoid violating the right in question, a duty to protect from violation of the 

right, and a duty to aid those whose rights have been violated.
148

  All of these duties have to 

be performed if the basic right is to be fully honoured. The right to physical security, to 

which abducting parents are also entitled, therefore has the following three correlative duties: 

duties not to eliminate a person‘s security (avoidance); duties to protect people against 

deprivation of security by others (protection); and  duties to provide for the security of those 

unable to provide for their own (aid).
149

 

 

The consequences of violence on children are more dire because violence has the potential to 

cause children significant physical, mental, and emotional harm with long-term effects that 

can last into adulthood. Furthermore, violence against children erodes family structures, 

jeopardises children‘s education, generates social insecurity and consumes precious national 

resources.
150

 Furthermore, the exposure of children to violence increases their risk of accrual 

of violent experiences, including later intimate partner violence.
151

 

 

There are indications that women constitute the majority of domestic violence victims and 

according to a 2013 global review of available data, 35 per cent of women worldwide have 

experienced domestic violence/violence. Furthermore, national violence studies indicate that 

up to 70 per cent of women have experienced physical and/or sexual violence in their lifetime 

from their partners.
152

 Research also indicates that there is a great probability for further 
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violence when the abused person (mainly women) takes measures to return after that person 

had fled across the borders for safety.
153

 Furthermore, most abused women experience what 

is called ―Battered Women‘s Syndrome‖ and Post-Traumatic Stress Disorder (PTSD) which 

may affect their psychological well-being and compromise the credibility of their testimony 

in court.
154

 

 

A recent USA research report
155

 found, among others, regarding domestic violence and the 

Hague Convention that: 

 

• Prior to the abductions, the abducting mothers and their children were frequently 

subjected to brutal violence from the left-behind parents who lodged Hague Convention 

applications. Furthermore, those mothers who succeeded to keep their children in the USA 

were often faced with the challenge of continued threats or harassment from their ex partners. 

• Mothers who have abducted their children to the USA were incapable of accessing 

supportive resources in the other country, so they left with their children to pursue safety and 

support of family members in the USA. 

• The courts and relevant authorities in the USA were not amenable to mothers‘ safety 

anxieties. For example, most women had their children returned to their habitual residence, 

and in most instances the children are returned to a life with violent husbands. 

• Mothers and their children faced great adversities after a Hague Convention decision. 

For example, most of the women and/or their children who returned to their habitual 

residence were victims of renewed violence by the fathers on their return and most mothers 

stated that none of the court undertakings which were aimed at protecting them and/or their 

children were executed. 
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• Most women experienced challenges regarding payment of legal fees and legal 

representation in order to respond to Hague Convention applications. In some instances the 

left behind parents utilise intimidatory litigation. 

• The Hague Convention decisions have not reflected on the research involving child 

exposure to domestic violence when deciding on grave risk for the past 20 years.  

• There are indications that evidence of harm to children presented by legal 

representatives and through expert witness testimony was an important factor in cases where 

grave risk was found. 

• The results of interviews with mothers and legal representatives and the analysis of 

Hague Convention rulings clearly indicate that there is a need for more awareness and 

training of legal representatives  and judges in three areas: the meaning of the Hague 

Convention, including exceptions; the social science literature on the effects of children‘s 

exposure to domestic violence; and the experiences of mothers and children  before they 

leave to the USA and then after Hague case decisions are made. 

 

Considering the improvements that the USA has made in Hague Convention matters, it is 

highly probable that most of the above problems are experienced by abducting parents in the 

UK, Switzerland and RSA.  The results of the above research clearly indicate that there are 

still a lot of challenges that need to be addressed with regard to Hague Convention domestic 

violence cases. 

 

5. CONCLUSION 

 

There is no doubt that violence against children affects their confidence in the adult world, 

more so in instances where this violence is exercised by the child‘s own parent, or by 

someone close to them. In view of the above international treaties, including the Hague 

Convention,  ratified by the USA, UK, RSA and Switzerland and reflected in their domestic 

legislation, the aforementioned countries are compelled to ensure that there is full 

implementation of the law without any compromise. The dire situation brought about by the 

scourge of domestic violence requires that all loopholes which may allow domestic violence 

to thrive should be closed. The State has therefore a duty to create and implement the 

juridical framework for protecting children against all kinds of violence. Furthermore, States 

can work collaboratively towards universal prohibition of any violence against children by 

highlighting any injustice, danger and inhumanity of laws which provide children with less 

protection from interpersonal violence than adults. 
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6. ARTICLE 13 OF THE CONVENTION 

 

6.1 Introduction 

 

Article 13 of the Convention provides, among others, that:   

 

"...the judicial or administrative authority of the requested State is not bound to order the 

return of the child if the person, institution or other body which opposes its return establishes 

that –  

 a) the person, institution or other body having the care of the person of the child was 

not actually exercising the custody rights at the time of removal or retention, or had 

consented to or subsequently acquiesced in the removal or retention; or  

 b) there is a grave risk that his or her return would expose the child to physical or 

 psychological harm or otherwise place the child in an intolerable situation. 

The judicial or administrative authority may also refuse to order the return of the child if it 

finds that the child objects to being returned and has attained an age and degree of maturity at 

which it is appropriate to take account of its views. In considering the circumstances referred 

to in this Article, the judicial and administrative authorities shall take into account the 

information relating to the social background of the child provided by the Central Authority 

or other competent authority of the child's habitual residence." 

 

Apparently, Article 13 establishes three affirmative defences under the Hague Convention: 

The consent or acquiescence defence, which involves the left behind parent‘s consent to or 

acquiescence in the removal or retention of the child by the abducting parent;  the grave risk 

defence, which arises in situations when the abducting parent asserts that returning the child 

would place the child at grave risk of physical or psychological harm or otherwise place the 

child in an intolerable situation; and the mature child‘s objection defence, which arises in 

situations when the child objects to being returned, and the court finds that the child has 

attained an age and degree of maturity at which it is appropriate to take the child‘s views into 

account. 

 

It has been widely accepted that the Convention and its exceptions were created for the 

purposes of protecting the child and not the abducting parent.  Therefore, an abducting 

mother cannot establish a defence under article 13(b) if the danger does not affect the child.  
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Consequently, grave risk can only exist when the return puts the child in imminent danger 

prior to the resolution of a custody dispute.
156

 In most cases the grave risk defence has been 

narrowly interpreted and courts have consistently stated that there should be a narrow 

interpretation because to do otherwise, they hold, would undermine the Convention‘s policy 

goal of returning children who are wrongfully removed from their habitual residence.
157

 

 

It appears that in most instances abducting parents who allege domestic violence in 

Convention proceedings rely on Article 13(b), and therefore its interpretation is key in 

ensuring that there is a balancing of the rights of abducting parents, the children involved and 

the left-behind parents.
158

 

 

6.2  Burden of proof and evidentiary standard under Article 13 

 

Concerning the issue of who is to bear the burden of proof under Article 13(b), the 

Convention text and Explanatory Report are clear that the burden rests on the abducting 

parent.
159

 The abducting parent is obliged to prove the article 13(b) defence on a balance of 

probabilities.
160

 However, some courts places victims at a disadvantage by creating an 

artificial two-prong test by requiring the abducting parent to show that there is a grave risk of 

psychological and physical harm but also that there are no mitigating measures that can be 

taken in the country of habitual residence to reduce that risk.
161

 While Article 13(b) explicitly 
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requires the first prong, the second prong of the grave risk defence is not present in the 

language of the Convention.
162

 Professor Merle H. Weiner on the other hand explains it best: 

"This perspective reinforces the domestic[-]violence victim‘s view that legal solutions will 

not help her... It tells the batterer that the system will help him exercise power and control 

over his victim, … The children are taught that violence is rewarded, and that the system does 

not care about their mother‘s plight."
163

 

 

6.3 Article 13(a) - Non-exercise of custody rights and/or Acquiescence or Consent 

 

In terms of Article 13(a) of the Convention, the court is not bound to return a child to the 

place of habitual residence if the abducting parent can prove that the left behind parent was 

not actually exercising his or her rights of custody or had acquiesced or consented to the 

removal of the child.  The aforementioned defences turn on the left behind parent‘s subjective 

intent, but they are distinctly different. The defence of consent relates to the left behind 

parent‘s conduct before the child‘s removal or retention, whereas the defence of acquiescence 

relates to ―whether the left behind parent subsequently agreed to or accepted the removal or 

retention.‖
164

 

 

Left behind parents confronted with the defence of acquiescence face wide disparities in the 

requirements to rebut it. In the UK
165

 some courts require that the consent be in writing, while 
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in the RSA, the consent needs to be for a permanent stay.
166

 In Switzerland the consent could 

be express or tacit, but the left behind parent must clearly agree. In the USA
167

 the courts 

require a subjective assessment of the intent of the left behind parent, and the nature and 

scope of the consent.
168

 

 

6.4 Application of Article 13(b) Exception - Grave Risk of Physical or 

 Psychological Harm 

 

According to the paragraph 34 of the Explanatory report
169

 there should be a restrictive 

interpretation of the grave risk of harm defence, as well as of other defences, in order to 

ensure that there is no collapse of the entire structure of the Convention. Paragraph 34 states 

that:  

―[T]he three types of exception to the rule concerning the return of the child must be applied 

only so far as they go and no further. [A] systematic invocation of the said exceptions, 

substituting the forum chosen by the abductor for that of the child's residence, would lead to 

the collapse of the whole structure of the Convention by depriving it of the spirit of mutual 

confidence which is its inspiration.‖ 

 

The most commonly used exception in the Hague Convention is Article 13(b)
170

 and it is the 

only relevant defence for the purposes of dealing with a parent who abducts the child to 
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escape domestic violence.
171

 This defence is sometimes called the grave-risk defence. Neither 

"grave risk" nor "intolerable situation" are defined by the Convention and there are 

difficulties in defining "grave risk of harm" in Convention cases. As a result, there are myriad 

definitions of the terms. However, an application relating to the grave risk defence does not 

involve consideration of the merits of the custody issues.  Furthermore, the three separate 

components to article 13(b) – physical harm, psychological harm and intolerable situation – 

can be used individually or collectively.
172

 Therefore, it appears that the drafters of the 

Convention envisioned that courts should interpret and develop the term. As a result, 

different courts in countries that ratified the Convention have interpreted Article 13(b) in 

different ways and in line with the laws and principles applicable in their countries.
173

 

 

In the USA case of Friedrich v. Friedrich
174

 in describing the grave risk definition, the court 

indicated that grave risk of harm arises in situations where firstly, the return of the child 

places the child in imminent danger before the resolution of the custody dispute; secondly, 

where there is serious abuse or neglect, or extraordinary emotional dependence and when the 

court in the country of habitual residence may be incapable or reluctant to give the child 

adequate protection. 

 

Apparently, courts frequently experience challenges in drawing a distinction between a ―risk 

of harm‖ and a ―grave risk of harm.‖ However, the aforementioned distinction requires a 

subjective judgment by the courts.  The courts may in this regard consider the probability of 

the threat of harm and also the nature of the possible harm to the child.
175
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It appears that at the time when Article 13(b) of the Convention was drafted, the classic child 

abductor was thought to be a non-custodial father, and issues relating to domestic violence 

were insignificant, but only became salient during the early 1990‘s.
176

 

 

6.4.1  The UK approach regarding the grave risk defence 

 

In the UK the "grave risk of harm" defence is normally raised by abducting parents, but 

rarely won. Even in instances of serious physical abuse, the UK courts are hesitant to deny 

the return of a child under the grave risk of harm defence, and will often rely on the 

implementation of "undertakings" that may be used to protect a child during his or her return 

to the place of habitual residence.
177

 

 

The decisions of UK courts indicate that the UK is interpreting the provisions of Article 13(b) 

of the Convention narrowly by requiring clear and convincing evidence.
178

 In several English 

court decisions, there are indications that Article 13(b) defence was rejected or overturned on 

the basis that allowing such a defence would undermine the intention of the Convention.
179

 

The narrow interpretation and application of the grave risk defence in the UK has resulted in 

domestic violence victims who flee with their children to escape domestic violence 

experiencing complexities in invoking the Article 13(b) defence successfully.
180

 The reason 

behind the UK‘s very narrow interpretation is owing to the fact that English courts are mainly 
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concerned about adhering to the principles of the Convention and not only considering the 

best interests of children in general. Furthermore, the English courts presume that imposing 

undertakings will sufficiently ensure that children are protected from exposure to grave risk 

of harm.
181

 Furthermore, English courts assume that courts in the requesting State will ensure 

that any harm to the child is minimised or eliminated upon his or her return.
182

 

 

In Re A (A Minor) (Abduction)
183

 it was held that exceptions in Article 13(b) are to be 

interpreted strictly, and physical or psychological harm must be proven by obvious, 

incontrovertible evidence. The grave risk of physical or psychological harm entails something 

more than an ordinary risk because the risk must not only be a trivial, but a substantial one. 

 

In Re W (Abduction: Domestic Violence)
184

 it was held that, as English law now stands, 

Article 13(b) has no realistic chance of ever being established unless there has been violence 

or other specific abuse to the child him or herself.
185

  In this case there was an application by 

the father for the return of his child to the RSA. The child had unilaterally been removed by 

the mother from the family home in the RSA to UK. The mother alleged that her husband 

was physically, emotionally and sexually abusive towards her and raised three arguments 

supporting her unwillingness to return with the child to RSA. Firstly, it was argued that the 

child would be harmed by continued exposure to her father's behaviour towards her mother 

because this would affect her mother's ability to care for her. Secondly, it would damage the 

child psychologically and emotionally to see her mother under continual stress in 

circumstances where she was isolated and under continued threat of her father. In the third 

place it was argued that the father would attempt to deny the mother the ability to care for the 

child independently and sabotage any attempts by her to seek protection in the RSA courts.
186

 

The court held that domestic violence by a father to a mother is not in itself enough to trigger 

the Article 13(b) defence, there was no real evidence of grave distress of the child, the court 

ruled that the mother had not proven the Article 13(b) defence and ordered that the child be 

returned to the RSA. 
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In Re E (Children) (Abduction: Custody Appeal)
187

 the High Court held that the provisions  

of Article 13(b) of the Convention were clear and  they needed neither elaboration nor gloss; 

and that the provisions of Article 13(b) by themselves demonstrated the restricted availability 

of the defence. As a result, the Court held that where the left behind parent or applicant 

denies the allegations of domestic violence, the Court should first ask whether those 

allegations are true and whether there would be a grave risk that the child would be placed in 

an intolerable situation. If the aforementioned questions are answered in the affirmative, the 

court must then ask how the child in question can be protected against the risk. In instances 

where the child cannot be protected, the court should endeavour to determine the truth of the 

disputed allegations of domestic abuse.  

 

Research indicates that the challenges in proving any of the exceptions in the Hague 

Convention applications and the narrow interpretation utilised by English courts permits hard 

and insensitive results for abducting parents and their children in cases where abuse is 

involved.
188

 Countless research conducted over the past four decades indicates that children 

who have witnessed domestic violence are likely to face long term repercussions in respect 

of, among other things, their psychological and behavioural development.
189

 Despite the 

aforementioned consequences that domestic violence has on children, service support and 

delivery is still fragmented in the UK. The UK government needs to reconsider the evidence 

from research and practice that indicates the extent of the aforementioned problem and its 

effects on children so that the government can recognise the need to appropriately fund and 

deliver supportive services.
190

 

 

Despite the fact that all member States of the European Union are party to the Hague 

Abduction Convention, certain provisions of the ‗Brussels II bis’ Council Regulation
191

 viz. 
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Articles 10, 11, 40, 42 and 55 prevail over rules in the Convention in relevant applications 

made between Member States.   Article11 of the ‗Brussels II bis‘ Regulation aims to tighten 

the summary return regime, due to concerns that Article 13(b) of Hague Abduction was not 

being strictly construed. 
192

   The European Union position is discussed in detail in paragraph 

7 below. 

 

6.4.2 The USA approach regarding the grave-risk defence 

 

Initially, the USA courts utilised the narrow approach regarding the grave risk defence for 

example, in the case of Friedrich v Friedrich
193

 where the Court of Appeal held that a "grave 

risk" only existed in two situations. Firstly,  where returning the child would place the child 

in imminent danger before the resolution of a custody dispute and secondly, where there was 

evidence of serious abuse of the child, or an extraordinary emotional dependence, and the 

courts in the country of habitual residence were incapable or unwilling to give the child 

adequate protection.  The Court further held that Article 13(b) of the Convention was not 

intended to be utilised by defendants as a vehicle to litigate or re-litigate the child's best 

interests. Furthermore, only evidence directly establishing the existence of a grave risk that 

would expose the child to physical or emotional harm or otherwise place the child in an 

intolerable situation is material to the court's determination. The court also held that the 

defendant must show that the risk to the child is grave, not merely serious. 

 

The issue relating to the nature of the harm entails that the harm must be ―a great deal more 

than minimal.‖ Therefore, the courts will deny the return of a child only in situations when 

the child‘s danger is ―grave‖ or ―severe‖ and not just ―serious.‖
194

 ―[E]ven incontrovertible 

proof of a risk of harm will not satisfy‖ this defence if the ―risk of harm proven lacks 

gravity.‖
195
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The Friedrich approach was followed by various USA courts in the past.
196

 However, in 

some cases, USA courts made some effort to find ways to avoid the aforementioned narrow 

approach. For example, in Blondin v. Dubois,
197

 the Second Circuit upheld the District Courts 

refusal to return children to France because the expert‘s testimony indicated that they would 

face a repetition of traumatic stress disorder.  

 

In some of the USA courts where the grave risk defence was raised, the courts also examined 

whether the country of habitual residence had the means to protect the child from potential 

abuse.
198

 However, during 2008, the Eleventh Circuit in the case of Baran v. Beaty held that 

neither the Hague Convention, the International Child Abduction Remedies Act nor the 

Perez-Vera Report require that a court should review evidence of whether the habitual 

residence can protect at-risk children.
199

 The court indicated that the review of the 

aforementioned evidence would require evidence of the habitual residence‘s ―legal and social 

service systems‖ which can lead to ―difficult problems of proof‖ because the abducting 

parent left the habitual residence.
200

 As a result, the court declined to ―impose on a 

responding parent a duty to prove that her child‘s country of habitual residence is unable or 

unwilling to ameliorate the grave risk of harm which would otherwise accompany the child‘s 

return.‖
201

 

 

Unlike the UK courts, the USA courts started since approximately the year 2000 to adopt a 

new approach in cases where domestic violence is raised as the basis of a defence under 

Article 13(b) of the Hague Convention. According to Jeremy Morley, an American legal 
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expert in international family law: ―There has been a dramatic shift in recent years in the 

USA law concerning grave risk of harm and a growing realization that it is inappropriate to 

order that children be sent back to face domestic violence without a full evaluation of the 

nature of the prior abuse & of the likelihood that the authorities in the country to which the 

children are being returned will indeed fully protect them & their abused mother.‖
202

 

Furthermore, there are indications that the incidence of successful grave risk defences has 

increased globally.
203

 

 

Examples of cases in which the USA Courts discarded the narrow approach to the 

interpretation of Article 13(b) of the Convention include the case of Walsh v Walsh
204

 where 

the court   recognised that the child's exposure to domestic violence is a sufficient risk to 

prevent a child's return under the Convention. In this case the children had witnessed the 

abuse and assault of their mother by the father. The court held that that there was credible 

social science literature that established and proved that serious spousal abusers are also 

likely to abuse their children. 
205

 

 

In Reyes Olguin v. Cruz Santana,
206

 the court held that there was a great risk of ―severe‖ 

psychological harm upon the child‘s return to Mexico because expert evidence indicated that 

if sent back, the child would experience ―suicidal impulses generated by his prior trauma‖ of 

witnessing his father assault his mother, as well as his own experience of the abuse. 
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In the case of Van de Sande v Van de Sande
207

 a mother abducted her two children from 

Belgium and retained them in the USA. Subsequently, the father lodged a Hague application 

for the return of the children and the abducting parent presented evidence showing that she 

was a victim of severe domestic violence at the hands of the left behind parent. She also 

alleged that the left behind parent had threatened to kill her and the children. The Court of 

Appeals held that the evidence presented by the abducting parent was sufficient to establish a 

prima facie case of "grave risk of harm" to the children and ordered that the children should 

not be returned to Belgium because they would face a grave risk of harm if returned to the 

left behind parent, taking into account the left behind parent's propensity for violence and his 

disregard for the children's welfare by beating their mother in their presence. The Court 

further held that a court must satisfy itself that a child will actually be protected if returned to 

the left behind parent; and it is not sufficient that this protection exists only in theory. 

Furthermore, although comity among nations requires a narrow interpretation of the "grave 

risk" defence, the safety of children is of paramount importance and should take 

preference.
208

 

 

In the recent USA case of Ermini v. Vittori,
209

 the Court of Appeals for the Second Circuit 

indicated that abuse alone is sufficient enough to trigger the grave risk exception.  The court 

had to decide whether severe forms of physical and psychological harm caused by separating 

a child from autism treatment are sufficiently serious to trigger the Hague Convention's grave 

risk of harm exception.
210

 The court held that the result of an autistic child being separated 

from autism treatment was grave enough to deny return back to the place of habitual 

residence. 

 

Several reasons have been advanced for the need for the less strict interpretation and 

application of the grave risk exception by the USA courts. Firstly, it is apparent that when the 

Convention was drafted, the assumption on the part of the drafters was that the abductors of 

children would primarily be non-custodian fathers. However, the aforementioned assumption 

is erroneous in that there are indications that currently most of the abductors are mothers who 
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are the primary caretakers of their children who escape with their children to break out of 

domestic violence and abuse.
211

 Therefore, no consideration was given to the fact that the 

remedy of return required by the Convention would not be in the best interest of a child if the 

child is placed in the care of a violent left behind parent or non-custodian father.
212

 

 

Most of the USA court decisions delivered since the beginning of the millennia clearly 

indicate that Article 13(b) can be subject to different interpretations and application by USA 

courts, and as a result, some experts have argued that courts should use more common sense 

and be more reasonable in refusing to send children back to conditions where they will 

possibly be subjected to further domestic violence. Apparently, previous USA court decisions 

indicate that courts have been far too "grudging" when faced with an Article 13(b) defence by 

abducting parents.
213

 Furthermore, courts should realise that domestic violence and the fear of 

violence can in most cases be sufficient for the abducting parents to successfully invoke the 

grave risk of harm defence.
214

 

 

The USA case law also indicates that States are becoming increasingly sensitive to the 

relevance of domestic violence for the grave risk of harm defence because numerous courts 

took cognisance of the fact that physical abuse perpetuated against the abducting parent is 

relevant to the Article 13(b) defence, even if the children involved were not subjected to such 

physical abuse.
215

 

 

6.4.3 The RSA approach regarding the grave-risk defence 

 

In most of the RSA cases involving the grave risk defence, the courts are following a wider 

approach to the defence due to the fact that the best interests of a child will be of paramount 
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importance. This approach is firmly entrenched in the RSA Constitution of 1996 and the 

Children's Act No 38 of 2005.
216

 In the case of Sonderup v Tondelli the Constitutional Court 

indicated, with regard to "grave risk of harm" that "an Article 13 enquiry is directed to the 

risk that the child may be harmed by a court ordered return. The risk must be a grave one. It 

must expose the child to physical or psychological harm or otherwise place the child in an 

intolerable situation. The words ―otherwise place the child in an intolerable situation‖ 

indicate that the harm that is contemplated by the section is harm of a serious nature."
217

 

Apparently, there must be objective evidence indicating that there is risk that the child may 

be harmed.
218

 

 

The RSA courts have embraced the fact that the grave risk exception allows the courts to 

make an enquiry into the child‘s best interests, but this enquiry is restricted.
219

 In the case of 

Penello v Penello (Chief Family Advocate as Amicus Curiae)
220

 the abducting mother argued 

that her relationship with her husband had irretrievably broken down to the extent that 

cohabitation with her husband had become physically and psychologically intolerable.
221

 The 

court held that the grave risk defence is always focused on the interests of the child in 

question and the risk of harm to which the child may be exposed if the child is ordered to 

return to the left behind parent.
222

 The court further indicated that the conduct of the 

abducting parent may be one of the relevant factors to consider in determining if grave risk 

exists and the court found that the abducting parent had herself to blame for the situation she 

found herself in.
223

 Furthermore, the court indicated that the age of the child concerned may 

also be a relevant factor in determining if the grave risk defence exists, but there are no 

grounds to differentiate in principle on the basis of age, or to be influenced by some kind of 
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"tender years" principle when applying the Convention.
224

 The court held that the abducting 

parent did not discharge the onus resting on her and the court ordered that the child be 

returned to the left behind parent in the USA. 

 

In Family Advocate v B
225

 the abducting parent removed the child from the UK to the RSA 

without the required consent.  The left behind parent instituted return proceedings in terms of 

the Convention and the abducting parent raised the grave risk defence. The court considered 

the abducting parent's evidence regarding the left behind parent's acts of domestic violence 

against her which compelled her to flee her home and seek refuge elsewhere.
226

 Furthermore, 

the court took the child's views into account that he does not desire to be separated from the 

abducting parent.
227

 The court found that although the child was only seven years old, he was 

mature enough to make an informed decision.
228

 Furthermore, the court considered the expert 

opinion of the curator ad litem and the psychologist who evaluated the child and concluded 

that it was in the best interest of the child to remain in the RSA with the abducting parent.
229

 

The court dismissed the left behind parent's application. 

 

In the recent case of Central Authority of the Republic of RSA v KT
230

  the court held that the 

grave risk defence had been established because the left behind parent was aggressive and 

disposed to losing his temper, that this was ―not a case where one parent has absconded with 

the child to an unfamiliar country‖. The court also held that the abducting parent as a party to 

an abusive relationship had no one to turn to and had no ties with the country at all and 

consequently she would find it difficult to return to the country of the child's habitual 
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residence. Furthermore, the court also held that the child had ―fully integrated into his life in 

the country and was well adjusted‖. 
231

 

  

Apparently, the decision in Central Authority v KT drives a ―coach and four‖ through the 

Hague Convention because the ―grave risk‖ was no more than the risks asserted by the 

abducting parent in Penello v Penello and the other cases discussed above. It is an 

inconsistency in RSA Hague Convention jurisprudence.
232

 

 

6.4.4 The Swiss approach regarding the grave-risk defence 

 

The Swiss established that the Hague Convention defences, including the grave risk defence, 

are interpreted too narrowly in various situations, resulting in harsh outcomes for the children 

involved. These situations include instances where the abducting parent abducted the children 

in order to escape domestic violence and courts sometimes returned the child despite the fact 

that the abducting parent cannot safely return with the child.
233

 

 

Though the Convention was found to be compatible with Swiss Constitution,
234

 the Swiss 

government and reformers became concerned about the application of the Hague Convention 

defences following the 2006 case of Russell Wood and Maya Wood-Hosig (―the Wood 

case‖).
235

 In the Wood case, the abducting parent took her two children from Australia to 

Switzerland and when she was discovered in Switzerland, her children were forcibly removed 

from her and institutionalized for a year until they could be returned to Australia. Upon 

arrival in Australia, they were again placed in foster care because the father was unable to 

care for the children. Eventually, the Australian court gave the mother custody and the 

children were ordered to be returned to Switzerland. 
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Switzerland succeeded in dealing with the limitations caused by, among others, the 

interpretation of Article 13(b) in instances where there are allegations of domestic 

violence.
236

 The Swiss Parliament passed a law to the effect that an ―intolerable situation‖ 

exists for purposes of Article 13(b) when, but not only when, the following criteria are met: 

a. placement with the parent who filed the application is manifestly not in the child‘s best 

interests; 

b. the abducting parent is not, given all of the circumstances, in a position to take care of the 

child in the State where the child was habitually resident immediately before the abduction or 

if this cannot reasonably be required from this parent; and 

c. placement in foster care is manifestly not in the child‘s best interests.
237

 

 

The Swiss Act also requires the court to ―hear the child in an appropriate manner or appoint 

an expert to carry out this hearing unless the age of the child or another valid reason prevents 

this."
238

 Furthermore, the  Swiss legislation has extensive provisions regarding the handling 

of the Hague Convention cases and also judiciously provides that the Central Authority 

should involve specialists with multidisciplinary knowledge to assist the family in reaching a 

voluntary resolution, by utilising alternative dispute resolution like conciliation and 

mediation, if necessary.
239

 

 

In Swiss law the term ―intolerable situation‖ in Article 13(b) is a separate defence to the 

Convention‘s remedy of return. As a result, the Swiss courts cannot ignore the ―intolerable 

situation‖ language or presuppose that it is coextensive with the ―grave risk of harm‖ 

language.
240

 The rationale behind two separate defences in Article 13(b) is that failure to 

separate the ―grave risk of harm‖ and ―intolerable situation‖ has unnecessarily limited the 

scope and application of the ―intolerable situation‖ defence because something may create an 

―intolerable situation‖ for the child, but not cause that child a ―grave risk of physical or 

psychological harm‖, for example, the separation of siblings.
241
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There are a few cases where the Swiss Courts have rejected the abducting parent‘s arguments 

regarding domestic violence.  For example, in Obergericht des Kantons Zürich (Appellate 

Court of the Canton Zurich), 28/01/1997, U/NL960145/II.ZK
242

  the abducting parent argued 

that the left behind parent was a danger to the children because, among other things, he had 

sexually abused the daughter. The court rejected the abducting parent‘s assertions because 

she had previously left the children with the left behind parent whilst she travelled abroad. 

Furthermore, there are examples of cases where the Swiss courts took a very strict approach 

regarding the Article 13(b) exception in instances where the abducting parent who was a 

primary caregiver threatened not to accompany a child back to the State of habitual residence 

if a return order was made.
243

 

 

Apparently the Swiss legislation highlights the challenges which may arise if the abducting 

parent who was a victim of domestic violence and the child are returned without proper 

consideration of the post-return situation in the requesting State. By allowing the child to stay 

with the abducting parent in the requested State, far away from the abusive left behind parent, 

the ―best interests‖ approach of the Swiss law appears to be the most suitable solution for 

protecting victims of domestic violence and their children.
244

 

 

7.   European Union and Jurisprudence of the European Court of Human Rights 

 

According to the Status Table for the Hague Abduction Convention, all the member States of 

the European Union are members of the Hague Abduction Convention.
245

 During the 

negotiation of what became known as the Brussels II Regulation, a European solution was 

needed which would provide ‗added value‘ for the European citizens with regard to child 

abduction matters because there were concerns regarding the prompt return principle and the 

fact that Article 13(b) of the Hague Convention was not strictly applied. However, the 
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Brussels II Regulation preserved the Hague Convention for intra-Member State abductions. 

However, some of the provisions of the ‗Brussels II bis’ Council Regulation
246

 prevail over 

provisions of the Hague Abduction Convention in applications which are made between 

member States. 
247

 

In terms of the provisions of Article 11(4) of the Brussels II Regulation, the return of a child 

cannot be refused under Article 13(b) of the Hague Convention, if it is established that 

adequate arrangements have been made to secure the protection of the child after his/her 

return to his/her place of habitual residence.   The Practice Guide to the Regulation states that 

it is not sufficient that procedures exist within the Member State of origin: it must be 

established that the authorities have taken tangible measures to protect the child in 

question.
248

  Apparently, Article 11(4) has the potential to be of great assistance in child 

abduction cases involving domestic violence because it encourages the use of protective 

measures.  Unfortunately, the Practice Guide to the Regulation does not provide a definition 

of what constitutes ―adequate arrangements‖; as a result this weakens the provision‘s ability 

to provide a more positive outcome in child abduction cases involving domestic violence.  

The other weakness that is evident in the aforementioned Regulation is that it does not 

provide any protective measures for the abducting parents. According to Ruth Lamont, the 

aforementioned Regulation has the potential to protect all the victims of domestic violence in 

abduction matters, if it can be interpreted more broadly. She asserts that ―if a return is 

initially refused on the grounds of one of the exceptions, the courts in the State of origin may 

decide the substantive custody dispute, with the child remaining abroad during litigation.‖
249

   

There are indications that in the past the Strasbourg Court interpreted the European 

Convention based on the principles of the Hague Convention.  For example, in Maumousseau 
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and Washington v France,
250

 the European Court recognised that it is within the child‘s best 

interests to be returned to the State of habitual residence and also acknowledged that the 

return mechanism is not ―automatic‖; the exceptions of the Hague Abduction  Convention 

can be raised ―based on objective considerations concerning the child and its 

environment.‖
251

 The aforementioned approach in the Maumousseau case harmonised the 

European Convention with the aims and purpose of the Hague Abduction Convention, but 

unfortunately, subsequent decisions by the Strasbourg Court created a conflict between the 

two Conventions.  For example, in 2010 the court in Neulinger and Shuruk v Switzerland
252

 

utilised the principles of the European Convention in dealing with a case involving domestic 

violence.  

 

The primary focus for the Grand Chamber in the European Court of Human Rights in the 

Neulinger v Switzerland case was whether the interference in the family life of the child and 

mother as provided for in Article 8 of the European Convention on Human Rights was 

necessary in a democratic society. The case involved a unilateral relocation by a custodial 

mother (abducting parent) despite the existence of a ne exeat restriction. The abducting parent 

(a Swiss national) decided to abduct her son after the Israeli courts refused to lift a ne exeat 

restriction to travel with her son to Switzerland. The abducting parent unilaterally removed 

the child to Switzerland, where she hid the whereabouts of the child for sometime. However, 

the left behind parent managed to locate the child and he filed a Hague abduction application 

within a year of the wrongful removal. The Swiss courts had considered the Article 13(b) 

defence and decided that the abducting mother was able to return with the child to Israel and 

commence proceedings there. Nevertheless the Grand Chamber held that the situation must 

be assessed at the time of the enforcement of the return order – that is more than two years 

after the return order was made and more than 4 years after the initial abduction. The Grand 

Chamber held that the settlement of the child in the new country and the difficulties the 

abducting parent would face if she returned to Israel were sufficient reasons to establish that 

enforcement of a return order would interfere with family life. The Court of Human Rights 

indicated that that the best interests of the child must be assessed in each individual case and 

that it was obliged to ―ascertain whether the domestic courts conducted an in-depth 
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examination of the entire family situation and of a whole series of factors‖ as to what would 

be best for an abducted child in the context of an application for return.
253

 

 

The subsequent decision of Raban v Romania
254

 reiterated the principles in the Neulinger 

case.  In the Raban case, the Strasbourg Court upheld the Romanian decision that returning 

the abducted child to Israel would not be in the child‘s best interests because, among others, 

of the ―state of insecurity‖ in Israel.  The aforementioned decision appears to be a more 

liberal interpretation of Article 13(b) of the Hague Abduction Convention because in the past 

the UK held that the ―state of insecurity‖ in Israel does not give rise to a successful defence 

of Article 13 (b).
255

 

 

Though the Grand Chamber decision of Neulinger and Shuruk v Switzerland is contrary to 

the primary objectives of the Hague Abduction Convention, it appears to be in favour of 

domestic violence victims, who would benefit from an examination of the domestic violence 

allegations. It will be of great assistance if the approach utilised in the aforementioned cases 

can be utilised in all Hague abduction cases involving domestic violence. 

 

According to recent research, there are indications that there have been many high profile 

abduction cases where the new rules in the European Union have been ignored or they failed 

to operate as intended. Furthermore, the preliminary conclusions from an empirical study 

indicates that in most instances abducted children are seldom returned to their State of origin 

under the Article 11(8) of the Brussels II Regulation.
256

  Furthermore, in Strasbourg the 

picture continues to be mixed because some judgments  supported  the objective of return and 

a strict interpretation of the exceptions in their application of Article 8 of the Brussels II 

Regulation and some of the judgments appear to reject the fundamental premise of the Hague 

Convention.
257
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8.    Subjective perception of risk 

 

Article 13(b) does not deal with situations where there is subjective perception of risk.  In E 

(Children) (Abduction: Custody Appeal), Re [2011] UKSC 27; [2012]1 A.C.144 (SC) the 

Court found that where the fears were genuinely held (albeit not objectively established) and 

were of such an intensity as to impact significantly on functioning (and parenting) then they 

had a genuine role in creating ―risk‖ for the children who were the subject of the proceedings. 

The aforementioned decision may be criticised for diluting the aims of the Convention or 

raising the bar against the making of return orders.  However, the Court of Appeal reiterated 

that it had not changed the test or raised the bar to return in its decision in Re S (A Child) 

[2012] UKSC 10. 

 

Considering that the conduct which constitutes ―abuse‖ differs in magnitude, degree and from 

case to case, how is the court then to deal with the potentially very real fear of abuse which 

fear does not appear to be objectively made out on the evidence? Abducting parents are 

placed in a difficult situation, more so that a discretion ultimately rests with the judge 

whether to deny or allow the return of the child and the judge‘s discretion is fallible and 

subject to human error. 

 

9. Application of Article 13(b) exception - "Intolerable Situation" 

 

International jurisprudence is not clear and is divided on whether the second part of Article 

13(b) on "intolerable situation" should play a greater role in instances where the abducting 

parent raises the issue of domestic violence. ―Intolerable situation‖ is not defined in the 

Convention, but the words ―grave risk‖ and ―intolerable‖ clearly suggest that the defence is 

narrow. This is confirmed by the Pérez-Vera Explanatory Report, which calls for all the 

defences to be interpreted in a ―restrictive fashion.‖
258

 There are indications in the Pérez-Vera 

Explanatory Report that ―intolerable situation‖ was intended to refer, among other things, to 
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instances where there was domestic/family violence, but the child was not the direct target of 

such physical or psychological abuse.
259

 

 

There are arguments that the abducting parent‘s perception of intolerability caused by 

domestic violence would be inextricably linked to the child‘s psychological well-being. 

However,  such arguments were not always successful in court, but the courts often affirmed 

the validity of assessing intolerability by considering the abducting parents'/primary carer‘s 

wellbeing, as that the child‘s ―interests are inextricably tied to their mother‘s psychological 

and physical security.‖
260

 

 

In the USA there are no indications that a ―grave risk of physical or psychological harm‖ is 

required for an ―intolerable situation,‖ it is believed that a ―grave risk of physical or 

psychological harm‖ was an ―intolerable situation.‖
261

 Therefore, in the USA, the intolerable 

situation defence is rarely utilised, as a result there is lack of case law on the intolerable 

situation defence and little precedent for courts to follow.
262

 In the UK the courts are 

generally following a strict interpretation of Article 13(b) and there are suggestions that the 

extension of an otherwise restrictive interpretation of Article 13(b) will create a legal 

loophole, which would leave the exception open to some manipulation.
263

  

 

Apparently, the ―intolerable situation‖ defence is established in situations when the 

disadvantage faced by an individual child affected by the abduction outweighs the potential 

benefits all children receive from deterring international abduction. The Swiss formulation of 
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―intolerable situation‖ covers instances which most observers would find morally 

intolerable.
264

 

 

10.  Mature Child Objection to Removal Defence 

 

There is also an exception in Article 13 which relates to a child‘s objection to being returned 

where she/he has reached an age and degree of maturity at which it is appropriate to take 

account of his/her views. In terms of Article 12 of the CRC, the child has the right to express 

his or her views and to have them given due weight, considering the age and maturity of the 

child. As indicated by the Committee on the Rights of the Child, "participation" in Article 12 

of the CRC can be described as: ‗[The] ongoing processes, which include information-

sharing and dialogue between children and adults based on mutual respect, and in which 

children can learn how their views and those of adults are taken into account and shape the 

outcome of such processes.‘
265

 Article 12 is considered as the ―soul‖ of the CRC because 

children are recognised as independent bearers of human rights,
266

 and they have the right to 

some self-determination and are no longer regarded as mere property.
267

 Apparently, Article 

12 dispels the myth that children are incompetent, irresponsible and are in need of protection, 

shortly that "the child is an incomplete human being."
268

 However, it seems that some 

countries still lack the understanding of what constitutes an obligation to hear children.
269
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The CRC's Committee on the Rights of the Child specifically addressed, among others, issues 

relating to the views of the child, thereby reaffirming their commitment to the realisation of 

Article 12 of the Convention and stating that ‗[t]he right of all children to be heard and taken 

seriously constitutes one of the fundamental values of the Convention‘.
270

 In view of the 

aforementioned Committee's commitment, Article 12 is not only a right in itself, but it should 

also be taken into consideration when interpreting and implementing all other rights.
271

 

 

There is a wide divergence of practice amongst the Convention‘s signatory States as to the 

age at which it is appropriate to take account of a child‘s views and how these views should 

be ascertained.
272

  In terms of Article 12 of the Convention, it is clear that age is not the 

determining factor regarding the weight that should be attached to the views which were 

expressed by the child. There are indications that certain factors like the child's experiences, 

environment, social and cultural expectations, and levels of support all contribute to the 

development of a child‘s capacities to form or express a view. Furthermore, the children‘s 

capacity to form and express a view should be assessed on a case-by-case basis.
273

 

 

It is crucial that the feelings of the abducted child should be explored at an early stage of the 

return proceedings and, where a return is ordered, the child‘s expressed views should be 

taken into consideration regarding the return. Furthermore, depending on the child‘s age or 

maturity, the child should be fully informed about all the consequences of the return order.
274

 

In most democratic countries, including the four countries covered in this thesis, there is 
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generally a growing understanding of the importance of listening to the children in cases 

affecting them. In order to address the challenges brought about by domestic violence in 

Article 13(b) applications, it is crucial that the children affected by international abductions 

should be heard in all cases, if that is possible.  

 

11.  Conclusion 

 

The provisions of Article13, like other key provisions of the Hague Abduction Convention, 

have generated a lot of litigation, and in some instances with different interpretations 

emerging throughout the 90 ratifying States. This is understandable, because the Hague 

Convention is a global instrument and the Contracting States enjoy procedural autonomy in 

respect of the manner in which they handle return proceedings.
275

 Due to the different 

interpretations given to Article 13 of the Convention, in many instances it operates against 

the rights and interests of domestic violence victims. There is tension between the interest in 

discouraging international child abduction and protecting victims of domestic violence. The 

aforementioned challenges are caused by, among others, the fact that the Convention is silent 

about the evidentiary standard that is required from abducting parents to prove grave risk 

under Article 13(b);  the Convention merely states that the exceptions must be ―established‖.  

As a result, the evidentiary standard varies among Contracting States. This challenge can be 

addressed by providing an explicit domestic violence defence and specifying the evidentiary 

standard that is required from the abducting parents. 

 

Apparently, when  Article 13(b) of the Hague Abduction Convention was drafted, domestic 

violence was not salient in the public eye and the drafters did not foresee that child 

abductions can be carried out by victims fleeing domestic violence, particularly mothers.  

There are indications that the Convention operates on the basis that the abduction itself is a 

form of domestic violence.
276

  In view of the fact that the profile of abductors has changed, 

the courts in contracting States are placed in a difficult position because they are applying the 

provisions of Article 13(b) to cases that the Convention‘s drafters did not anticipate when the 

Convention was drafted. I submit that this problem can be tackled by providing for a 

domestic violence defence which accommodates abducting mothers who abduct their 

children to flee from domestic violence. 
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The other challenge involving Article 13 relates to the meaning of "grave risk of harm". The 

absence of a definition of "grave risk of harm" has resulted in different interpretations of the 

term by the Contracting States.  This challenge can be addressed by defining ―grave risk of 

harm‖ in the Convention.  In addition to the aforementioned challenge, the court‘s scrutiny of 

the Article 13(b) grave-risk defence could be impacted by the Convention‘s prompt return 

principle. For example, domestic violence victims may require expert witnesses to testify 

about the ―grave risk of harm‖ to the child, and this process may result in delays in the 

finalisation of the return proceedings. The latter challenge can be addressed by legislating an 

explicit domestic violence defence. The prompt return principle can be suspended in 

instances where there is evidence of domestic violence on the part of the left behind parent. 

 

In instances where the Convention defences were interpreted too narrowly it resulted in harsh 

outcomes for the children involved. For example, some of these children ended up in foster 

care or with the alleged abuser.
277

 In only a few Convention cases have judges in different 

member States accepted that children‘s exposure to their mothers‘ victimization at the hands 

of an abusive left behind parent represents a grave risk of harm to the children and denied the 

left behind parents‘ applications for their children‘s return.
278

 The inclusion of an explicit 

domestic defence would assist in furthering the best interests of children because it will 

alleviate the challenge faced by the courts in recognizing that domestic violence is harmful to 

children. The reticence of the majority of courts to connect domestic violence with a grave 

risk of harm to children runs counter to the weight of social science research,  which  has 

clearly established possible risks to children exposed to domestic violence that may be as 

significant as those children who have directly been victims of physical or sexual abuse.
279

 

An explicit domestic violence defence will also promote the social science research 

conducted after enactment of the Hague Abduction Convention which indicates that in most 

instances the abuse does not stop when the parents separate. Furthermore, an explicit 

domestic violence exception would force judges to be consistent with current and accepted 
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social science. I concur with the assertion that the prevailing restrictive approach to the 

interpretation of Article 13(b) which suggests: ―…[T]hat only too often courts have failed to 

provide adequate protection for children and that their zealousness not to determine the long-

term interests of children has also led them to ignore their immediate interests. Whilst 

undertakings, judicial liaison and other provisional measures appear to provide the optimal 

solution to the tension between the need to protect the child and the danger of undermining 

the Convention, these measures are of little value unless courts ensure that they are really 

effective‖.
280

 

 

Making the abuse of the victimized abducting parents irrelevant to an Article 13(b) defence 

often deprives them of the only defence available to them, rendering them powerless.
281

 The 

strict application of Article 13(b) does not meet the needs of the victims of domestic violence 

and their children and the courts have been far too grudging in their application of the Article 

13(b) defence. Courts should exercise more common sense in refusing to send abducting 

parents and children back to circumstances of domestic abuse.
282

 

 

The challenges that currently plague the abducting parents who raise the grave risk defence 

can also be addressed by also looking into other aspects affecting international child 

abductions. Issues like  judicial communications, judicial investigations into allegations of 

domestic violence, harmful effects of domestic violence on children, potential risks to the life 

or safety of the returning parent and/or the child following return orders, the effectiveness or 

enforceability of undertakings and the support for victims of domestic violence in the 

requesting or requested jurisdiction should also be considered in order to ensure that justice is 

served in all Hague Abduction cases involving domestic violence.  

 

Consideration of the abovementioned aspects will ensure that in instances where the courts 

have ordered the return of the abducted children to their place of habitual residence, the 

courts will not place the abducting parents in an undesirable position by unrealistically 

believing that the abducting parents will be protected from further domestic violence upon 
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their return. Furthermore,  consideration of the above issues will ensure that the children who 

are returned to their place of habitual residence are not further traumatised for example by 

having to travel alone back to their habitual place of residence or erroneously being  

compelled to stay with the abusive left behind parent who abused them or the abducting  

parent. 
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CHAPTER 4:  DIRECT JUDICIAL COMMUNICATIONS, JUDICIAL 

INVESTIGATIONS, UNDERTAKINGS AND RELATED MATTERS 

 

1. Direct Judicial Communications  

 

Direct judicial communications refer to communications between sitting judges concerning a 

specific case before them.  These communications arise in cases where there are concurrent 

proceedings in different jurisdictions with the same parties. These communications can be 

utilised in both the requested and requesting States in Hague abduction cases.
283

 One of the 

overarching principles involving direct judicial communications is that the judge who is 

involved in direct judicial communications must maintain his/her independence and must 

respect the law of his/her State. Furthermore, in Contracting States in which direct judicial 

communications are utilised, the judges are required to follow certain procedural safeguards. 

For example, the parties who are involved in the case should be notified about the nature of 

such communications and there should be proper recording of such communications. The 

Central Authorities in the Hague Abduction cases may also assist the judges by facilitating 

direct judicial communications.
284

 

 

Generally, there is extensive support for the utilisation of direct judicial communications in 

matters relating to child protection, including in countries considered in this thesis.
285
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Apparently, since the first case in 1996
286

 where a direct judicial communication was used, 

the number of cases where such communications have been taking place has grown. There 

are indications that the Special Commission tasked with reviewing the operation of the Hague 

Abduction Convention supports direct judicial communications as a valuable tool in the 

implementation of the Convention between member States, including in cases where there are 

domestic violence allegations. Furthermore, there are indications that direct judicial 

communications can be very beneficial for resolving some of the practical issues in Hague 

abduction cases and they may result in immediate resolution of cases.
287

 The legality of direct 

judicial communications has been considered and approved by the Court of Justice of the 

European Union
288

 and the Supreme Court of the United Kingdom.
289

 

 

The objective of direct judicial communications is, among others, to deal with any lack of 

information that the competent judge in the requesting State may encounter about the 

situation and legal implications in the State of the habitual residence of the abducted child.  In 
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this context, International Hague Network of Judges may be roped in to assist in facilitating, 

among other things, the following:  the prompt and safe return of internationally abducted 

children; the establishment of measures of protection; the establishment of whether protective 

measures are available for the child or the abducting parent in the requested State; the 

provision of information about custody or access involving the abducted child; measures for 

addressing domestic violence allegations; the making of interim orders; ascertaining whether 

the court of the requested State can accept and enforce undertakings made by  the court in the 

requesting State; ascertaining whether the court in the requested State can issue a mirror 

order; confirming whether any orders were made by the court in requested State; verifying 

whether findings about domestic violence were made by the court in the requested State 

etc.
290

 Hence domestic violence is directly implicated in the judicial communication process. 

 

There are indications that direct judicial communications operate in the best interests of 

children because they often result in significant time savings and better use of resources.
291

 

Furthermore, direct judicial communications are beneficial in child protection matters 

because they can achieve the following:  they can assist regarding the assessment of the 

children‘s rights to be heard; improve cooperation and coordination in child protection 

matters;   assist in promoting a consistent interpretation of child protection laws;  restore 

family links; and assist the judges to keep abreast of country of origin laws or information.
292

 

 

                                                           
290

Hague Conference on Private International Law 2013 - Direct Judicial Communications 

'Emerging Guidance regarding the development of the International Hague Network of 

Judges and General Principles for Judicial Communications, including commonly accepted 

safeguards for Direct Judicial Communications in specific cases, within the context of the 

International Hague Network of Judges.  page 7. Available at www.hcch.com (accessed on 22 

January 2016). 

291
Hague Conference on Private International Law 2013, page 12. Available at 

www.hcch.com (accessed on 22 January 2016). 

292
9th European Forum on the Rights of the Child  -  Coordination and Cooperation in 

Integrated Child Protection Systems ,  Judicial Involvement -  Brussels, 3-4 June 2015. Page 

10 Available at http://ec.europa.eu/justice/fundamental-

rights/files/rights_child/9th_f_j_forcada_miranda.pdf (accessed on 4 February 2016). 

 

 

 

 

http://www.hcch.com/
http://ec.europa.eu/justice/fundamental-rights/files/rights_child/9th_f_j_forcada_miranda.pdf
http://ec.europa.eu/justice/fundamental-rights/files/rights_child/9th_f_j_forcada_miranda.pdf


77 
 

In the UK direct judicial communication was successfully utilised, for example, in the case of 

RA v DA [2012] NIFam9
293

; in the USA it was applied in the case of Panazatou v. 

Pantazatos, No. FA 960713571S (Conn. Super. Ct. Sept. 24, 1997).
294

 Furthermore, in the 

USA special provision is made for judicial communication in the Uniform Child-Custody 

Jurisdiction and Enforcement Act (1997).
295

 

 

In view of the many positive aspects relating to direct judicial communications, the abducting 

parents who are victims of domestic violence can benefit considerably if all judges involved 

in Hague abduction matters can utilise direct judicial communications. This will ensure that 

some of the hardships brought about by the interpretation of Article 13 of the Convention are 

averted. Direct judicial communications can also benefit internationally abducted children 

because the children‘s right to be heard can alleviate some of the challenges faced by 

international child abductions. Furthermore, direct judicial communications can also assist in 

preventing the child from having to repeatedly express his or her views to various judges in 

different jurisdictions.
296

 

 

2. Judicial investigations of domestic violence in Article 13 cases 

 

Apparently, the Hague Conference on Private International Law (HCPIL) is in support of 

measures which will promote consistency in how domestic violence cases are dealt with in 

Hague abduction matters. The HCPIL also recognized that when deciding on a child 

abduction case, the requested judge should trust that the judicial authorities of the requesting 

State will take care of the due protection of the child, and where necessary the accompanying 
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parent, once the child is returned.
297

 The latter situation was considered in the Australian case 

of Department of Community Services and Harris [2010] FamCA 261, where the judge 

concluded (at paragraph 184) that:..."even with a well-structured legislative framework and 

social service agencies with responsibilities to assist victims of domestic violence and 

children who are exposed to it, such laws and systems may in individual cases be insufficient 

protection for the child....". The approach in the abovementioned case of Department of 

Community Services and Harris has been endorsed by the European Court of Human Rights 

in Neulinger v Switzerland which was discussed in paragraph 7 above. In the RSA, research 

has revealed that Government‘s efforts to effect changes in its approach to violence against 

women often fail on the level of implementation.298 As already discussed in paragraph 7 

above, it appears that the approach adopted in the Neulinger case can be of great assistance to 

victims of domestic violence in Hague abduction matters. 

 

3.  Article 13 cases and insufficient recognition of the harmful effects of domestic 

violence on children 

 

Previous and recent research indicates that a high proportion of the previously abducted 

children experienced some mental health problems and often do not get support.
299

 However, 

the effects of such parental abductions on abducted children differ depending on, among 

other things, the length of the abduction, the age of the child and on whether siblings were 

also abducted.
300
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According to Professor Freeman,
301

 the previously abducted children's mental health 

problems  increase when they  are returned home because of, among others, the following 

reasons: they  struggle to find their place within their own family structure in their changed 

circumstances; the disturbance caused by the reunification triggers  psychological problems 

for abducted children because they struggle with issues relating to their identity and a sense 

of belonging;  previously abducted children often have conflicted loyalties for having spent 

some  time with the abducting parent as their only support system,  only to be returned to left 

a behind parent they barely remembered or a left behind parent who may be experiencing 

challenging feelings about the abduction; the new family composition which may include 

step parents or step-siblings, with which the previously abducted child should now form 

relationships with; and the previously abducted child may blame the left-behind parent for 

not finding them, and for deserting them. 

 

A very low percentage of abducted children reported no real effects because their abductions 

were very short abductions or they supported the abduction or intention to abduct by the 

abducting parent.
302

 The aforementioned research supports  the World Health Organization's 

study on domestic violence in which it was stated, among others, that : ―[v]iolence against 

women has a far deeper impact than the immediate harm caused[…] [i]t has devastating 

consequences for the women who experience it, and a traumatic effect on those who witness 

it, particularly children‖.
303

 

 

Therefore, to ensure that the best interests of children are promoted without any compromise, 

it is essential that the judiciary and every person dealing with Hague abduction cases receives 

training on all aspects relating to the harmful effects of domestic violence on children 

because that will equip them to make informed decisions. Additionally, children can be 

protected from the harmful effects of abduction by providing them with appropriate support 

and care. Though the Preamble of the Hague Convention establishes ―procedures to ensure 
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their prompt return to the State of their habitual residence‖, the Convention does not in any 

way make provision for such support or aftercare. Practically, it is insufficient to simply 

return abducted children to their habitual place of residence because abducted children 

require protection from the harmful and negative effects of their abduction. The 

aforementioned protection can also be extended to abducted children who are not returned to 

their habitual place of residence.
304

 

 

4. Effectiveness or enforceability of undertakings and mirror orders 

 

There appear to be some challenges regarding the appropriate utilisation of protective 

measures ordered in conjunction with return orders in Hague Abduction cases, including the 

effectiveness or enforceability of undertakings and mirror orders. Undertakings are the 

voluntary promises or guarantees made by the left-behind parent promising not to endanger 

the safety of the child or the abducting parent and are usually attached to an order of return.
305

 

For example, the left behind parent may agree to an undertaking to pay for the return 

transport of the child and abducting parent to place of habitual residence, or agree to pay 

maintenance or rent for the children and/or the abducting parent. 

 

In order to ensure that the undertakings are enforceable in the requested State, the left behind 

parent may be required to have the conditions in the undertakings registered in similar terms 

in the child's State of habitual residence.
306

 These replica orders are referred to as mirror 

orders. Courts have, for example made return orders subject to the enactment of mirror orders 

in the UK cases of Re W. (Abduction: Domestic Violence)
307

 and in Re F. (Children) 

(Abduction: Removal Outside Jurisdiction)
308

 In the RSA undertakings and mirror orders 

were utilised in, among others, the cases of Sonderup v Tondelli
309

 and in Central Authority v 
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H.
310

 In the USA undertakings were considered in the Court of Appeals for the First Circuit 

case of  Danipour v McLarey.
311

 

 

In some cases where grave risk of harm was raised as a defence, the courts have tended not to 

reject the left behind parent‘s application, but addressed the issue of risk through the 

imposition of conditions and the giving of undertakings. For example in the RSA case of 

Penello v Penello  the court found that the undertakings made by the child's father (left 

behind parent) would lessen the mother's (abducting parent's) concerns regarding potential 

hardship that their daughter might suffer if ordered to return to the USA.
312

 

 

However, there are indications that such undertakings and mirror orders are in many 

instances unenforceable
313

 or that the left behind parent failed to comply with undertakings. 

Furthermore, there are indications that undertakings contribute to the delays in the 

finalization of return cases and in some instances the undertakings can also create 

unreasonable conditions for the left behind parent.
314

 

 

The fact that protective measures were issued by the court in the requesting State is not a 

sufficient guarantee that abducted children will be safe once they are returned to their 

habitual residence because: first, courts of the requesting State  have no further opportunity to 

safeguard the interests of the abducted children once they leave their jurisdiction; and second, 

courts of the requesting State have no legal authority to follow up on the implementation of 
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undertakings made, but the requested State can assist with regard to the enforceability of the 

undertakings by issuing  mirror orders.
315

 

 

In view of the fact that undertakings in Hague abduction applications are temporary 

arrangements and not final decisions on custody and economic issues, it is crucial that courts 

should take into consideration the fact that there may be disparities in power between the 

abducting parents and left behind parents where domestic violence was the cause of the 

abduction. Therefore, there should be absolute certainty regarding the safety of the returning 

parents and/or the children following the return orders.  Co-operation between the contracting 

States is a key element in ensuring that there‘s successful implementation of the terms of 

undertakings and mirror orders, particularly with regard to the safety of the abducting parents 

and their children. If such cooperation is not present, the issuing of undertakings will be 

useless and may even endanger the lives of the abducting parents and the children. 

 

5. Potential risks to the life or safety of the returning parent and / or the child 

following return orders 

 

There have been situations where courts handling Hague abduction matters have decided that 

the abducting parent‘s evidence of domestic violence does not support her case. Furthermore, 

there have been cases where the courts held that violence perpetrated against the abducting 

parent did not create any risk of harm to the child involved despite evidence of more than 

thirty years indicating the risks which domestic violence poses to children.  In some cases 

courts minimized the violence because they failed to determine whether the ―minimal‖ 

violence is part of a larger pattern of coercive power and control on the part of the left behind 

parent.  Furthermore, courts in the requesting State would return the abducted child to the 

requested State‘s foster care system, believing that the requested State will resolve the 

problems. However, sending the abducted child to the requested State‘s foster care system is 

―intolerable‖ from the child‘s perspective.  In some instances courts in the requesting State 

simply looked at the laws of the requested State without considering the 
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implementation/application of those laws and trusted that the requested State would protect 

the victims.
316

 

In terms of Article 20 of the Convention the return of the child under the provisions of Article 

12 may be refused if this would not be permitted by the fundamental principles of the 

requested State relating to the protection of human rights and fundamental freedoms.  The 

novel approach to the provisions of Article 20 is that it can be interpreted to include 

abducting parents (who are primary care-givers) fleeing from domestic violence because 

domestic violence is a human rights issue.  According to the Perez Vera Report, the 

fundamental principles of human rights referred to in Article 20  ―…must not be invoked any 

more frequently in international cases….than they would be in their application to purely 

internal matters….Otherwise the provision would be discriminatory in itself, and opposed to 

one of the most widely recognised fundamental principles in internal law.‖
317

 I submit that 

the Perez Vera Report did not explain Article 20 extensively. 

In instances where the abducting parent is a primary care-giver, I submit that it is a violation 

of the  fundamental  principles  of  human  rights  to send  a  domestic  violence victim's child 

back  to  a place where his/her parent‘s life might be in danger because that parent might, 

because of safety concerns, be impeded from or will not  be able to exercise some of his/her 

parental rights, for example visitation rights. Furthermore, it is a violation of Article 20 of the 

Hague Abduction Convention to make a domestic violence victim litigate custody in a place 

where her safety is at risk.   Nevertheless, research indicates that no court has yet found that 

returning a child to a place where his/her mother‘s life is endangered violates the mother‘s 

fundamental human rights.
318

 

 

6. Lack of adequate support for victims of domestic violence in the requesting or 

requested jurisdiction  
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There are indications that abducting parents and their children often experience a lack of 

support in general, including lack of support from the government.  According to Professor 

Taryn Lindhorst (Professor of Social Work, USA) who is currently assisting to develop new  

legislation to protect abused women, there are several barriers that prevent abducting parents 

(mothers) from getting help. She indicated that ―Many women in abusive situations abroad 

don‘t speak or read the country‘s primary language, and may not have access to legal 

protections, like a restraining order, that they would in the USA.‖ The Professor also 

indicated that ―Once a woman is in the United States, expenses associated with mounting a 

legal defence and getting evidence from another country, along with lawyers who are 

unfamiliar with transnational domestic violence, can add complications.‖
319

 

 

In some contracting States, for example in the USA, abducting parents who lose their cases 

against the left behind parents are compelled to pay the left behind parent‘s exorbitant legal 

costs even if the abducting parent fled in good faith and can prove the abuse on a 

preponderance of evidence.  In this way, many of the abusive left behind parents turn the 

Hague Abduction Convention into a powerful tool against the abducting parents (intimidatory 

litigation).
320

 In South Africa studies show that Government‘s attempts to effect changes in 

its approach to violence against women regularly fail at the level of implementation.
321

 

 

To ensure that the human rights of abducting parents and their children are protected in both 

the requesting and requested States, abduction support services must be widely publicised 

and made available to them. To ensure accessibility, the aforementioned services should be 

available in various forms including remote access through the internet. Most contracting 

States would argue about the funding of the aforementioned proposal, but some international 

co-ordinated effort in this regard should be possible, even on a modest scale, and should be 

immediately investigated.
322
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7.  Conclusions 

 

The global prevention of domestic violence should entail, among others, women‘s 

empowerment and their enjoyment of human rights.
323

 In this chapter it is clear that judicial 

communications, undertakings and mirror orders are tools used by Convention courts to 

address allegations of domestic violence falling below the grave risk standard. It appears that 

undertakings are time-consuming and complicated, and they often involve conflicting expert 

testimony which may lead to courts falling prey to cultural stereotyping. The acceptance of 

undertakings should not be viewed as a panacea since without mirror orders in the state of 

habitual residence they may not be effectively enforceable, and even when they are 

enforceable, they are routinely broken. 

 

The inability of some abducting parents to find and afford legal assistance can result in 

widely varying results and disparities where appropriate evidence of alleged abuse 

perpetrated by the left behind parent is critical and time is critical. Therefore, there should be 

provision for adequate time in cases where domestic violence is alleged, for example to allow 

the abducting parent to gather evidence. 

 

In view of the conclusions set out above, I submit that Article 13 and the legal concepts in the 

Hague Abduction Convention need overhauling because in the context of domestic violence  

they violate the rights of the abducting parents and their children.  This view is shared by 

most private international law experts and other stakeholders, hence the recent meeting (from 

21-23 January 2016) convened by the Hague Conference on Private International Law,  to 

develop a Guide to Good Practice on the interpretation and application of Article 13(b) of the  

Hague Convention, including the relationship between domestic violence and Article 13. 
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CHAPTER 5:  CONCLUSIONS AND RECOMMENDATIONS 

 

1. Introduction 

 

This chapter will highlight the most pertinent conclusions reached in the preceding chapters 

of this thesis. Furthermore, this chapter will propose certain recommendations which may 

assist in ensuring that the scourge of domestic violence is not perpetuated through Hague 

Abduction cases.  Additionally, recommendations will propose measures to improve the 

manner in which victims of domestic violence are treated in Hague Convention cases. 

 

2. Summation  

 

In chapter 2 the aim was to explore the key legal concepts which govern international child 

abductions. The concepts discussed included:  elements of a prima facie case in Hague 

convention cases; wrongful removal or retention of child; habitual residence; prompt return 

principle; rights of custody and the role of the best interests of the child. This chapter 

established and concluded that some of the provisions of the Hague Convention are 

antiquated and may require some revision because in many instances they operate against the 

victims of domestic violence. Furthermore, in many cases the provisions of the Hague 

Convention give the left behind parents the benefit of the doubt over the abducting parents 

and their children.  For example, it was explained as to how the prompt return principle and 

considerations relating to the determination of habitual residence disadvantage the victims in 

Hague Abduction applications. Additionally, it was explained how the strict application of 

the Convention may in some instances compromise children‘s rights. 

 

The main objective of chapter 3 was to explore the definition and dynamics of domestic 

violence, the international and regional legal framework governing domestic violence and 

Article 13 of the Convention.  This chapter highlighted domestic violence legislation in the 

RSA, USA, Switzerland and UK. Furthermore, this chapter dealt with the due diligence 

principle which has risen to prominence in domestic violence jurisprudence.  It was 

concluded in this chapter that in view of the international treaties discussed and the 

aforementioned States' legislation on domestic violence, those States are compelled to ensure 

that there is full implementation of the law governing domestic violence, without any 
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compromise. Domestic violence, it was argued, is now rightly considered a core human rights 

concern. 

 

The aim of chapter 4 was to explore the following aspects vis- a- vis Article 13(b) of the 

Hague Convention: direct judicial communications; judicial investigations regarding 

domestic violence; insufficient recognition of the harmful effects of domestic violence on 

children; lack of awareness of social science evidence of the links between spousal  and child 

abuse; potential risks to the life or safety of the returning parent and / or the child following 

return orders;  appropriate use  of protective measures (e.g undertakings); lack of adequate 

social or governmental support for victims of domestic violence in the requesting or 

requested jurisdiction;  and a lack of family, social and economic support (including legal aid 

or access to justice ) for the returning parent in the requesting jurisdiction when she or he has 

been a victim of domestic violence. 

 

It was contended in chapter 4 that the practical application of judicial communications and 

judicial investigations are not operating in favour of all domestic violence victims in Hague 

Abduction cases. Furthermore, in many instances there is lack of governmental, social, 

economic and legal support to victims of domestic violence in Hague Abduction matters, not 

only in the requested States, but also in the requesting States. 

 

Chapter 4 concludes that that judicial communication in Hague Abduction matters can go a 

long way in alleviating the challenges faced by domestic violence victims. Furthermore, it 

was argued that the use of undertakings if utilised effectively, can assist the victims of 

domestic violence and affected children to live normal lives after finalisation of the Hague 

Abduction case. 

 

3.  GENERAL RECOMMENDATIONS  

 

In view of the conclusions reached in the chapters 1 to 4 above, it is clear that domestic 

violence in Hague abduction matters requires further attention. The provisions of Article 13 

of the Convention are lacking and require augmentation by an additional Protocol and the 

addition of new mechanisms to the protective measures.  Apparently the Convention is not 

construed uniformly throughout the 90 ratifying States and in many instances it operates 

against the rights and interests of domestic violence victims. It was not contemplated more 

than 35 years ago, when the Convention was drafted, that abducting parents will include 
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domestic violence victims. Hence there is tension between the interest in discouraging 

international child abduction and that of protecting victims of domestic violence. 

 

Considering that the Hague Convention was enacted before awareness of the scourge of 

domestic violence became rife and prior to the advanced scientific psychological research on 

the effects of domestic violence on human beings, the provisions of the Convention need 

augmentation by closing the loopholes that may give abusive left behind parents the benefit 

of the doubt over the abducting parents and their children.  This can be achieved by inserting 

a domestic violence defence in the Convention by means of a Protocol. However, any 

proposed change to the Convention must work within three limitations. First, a proposal 

should not change the nature of the Convention such that a court where a Hague application 

is brought must resolve issues relating to a final custody determination. Second, to avoid 

forum shopping, any proposed solution should try to maintain uniformity in the enforcement 

of the Convention. Third, any proposed change should refrain from infringing on the rights of 

the left-behind parents. 

 

The inclusion of an explicit domestic violence defence in the Convention will ensure a 

consistent and predictable body of international law and will send a strong message that the 

international community will not tolerate domestic violence. Furthermore, judges would be 

compelled to give full effect to the Convention's intent and would be forced to be consistent. 

Furthermore, the best interests of children will be clearly covered because an explicit 

domestic violence defence would alleviate the fundamental problem of recognizing domestic 

violence perpetrated upon an adult care-giver as a harm to children. 

 

Though an explicit domestic violence defence might lengthen court proceedings, the interests 

of the abducted children and the abducting parent's safety are more important than procedural 

efficiency.  Member States can in turn revise implementing legislation; educate mothers 

about transnational issues; ensure mother and children‘s safety if returned; provide support 

and resources to mothers and educate lawyers and judges. 

 

A domestic violence defence may be criticized on the basis that  theoretically it justifies the 

abduction. Nevertheless, it is argued here that this is in practice not the case, because under a 

domestic violence defence, victims would still have to litigate the custody issues; they would 

not be able to take a child away from the other parent without having to go to court. It will 

increase fair and just outcomes. Both parents will still have their day in court. What will be at 
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stake is which party chooses the custody forum. A domestic violence defence acknowledges 

that victims who have first proven the existence of domestic violence should have the right to 

choose the forum where they feel safest. By increasing the victims' security, courts can 

bargain away custody rights for physical safety. Batterers will know that they cannot easily 

manipulate the courts and the judges will be in better positions to come to fair and just 

custody decisions. 
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