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ABSTRACT

In recent years, concerns about corruption have increased in South Africa. Although
corruption is widely discussed, less focus is placed on the anti-corruption agencies
and their efficiency in countering corruption. These agencies are established in terms
of legislation to prevent, combat, investigate and prosecute corruption in line with
international and regional instruments and domestic legislation. Though the approach
is a multiple-agency approach, over the years, some agencies were established, re-
designed and others done away with. The question is whether the current anti-
corruption agencies are still efficient in fighting corruption in line with international
standards. The proposed standard is that ACAs should be independent, specialised,

staffed, and have sufficient resources to meet their roles and responsibilities.

The focus of this dissertation is to assess the efficiency of specific anti-corruption
agencies in South Africa. This dissertation hopes to contribute to a better
understanding of what a model anti-corruption agency is and how the agencies in
South Africa measure against that model. The analysis looks at the mandate and
discusses the strengths and weaknesses of the agencies. The strengths include the
legal framework that provides the ACA with its mandate and powers and its
independence and public collaboration. The weaknesses include political interference,
insufficient legal framework and resources as well a lack of public trust. It is

recommended that a single agency should be used in South Africa.
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CHAPTER 1: INTRODUCTION AND OVERVIEW

1.1 Introduction

South Africans are well acquainted with corruption. Corruption is defined as giving
or accepting or offering to give or accepting any gratification by acting or not acting
in an unauthorised or improperly induced manner.> With a corruption score of 43
out of 100 by Transparency International in 2022, it is a societal issue that needs to
be addressed?. Corruption is not only a criminal offence, but it threatens
constitutional governance and negatively impacts our economy. It results in the
resources not being distributed fairly and the most vulnerable members of the
society suffer.® Corruption is not a crime that began in South Africa with the dawn
of constitutional democracy. Our country inherited a corrupt history from the
previous dispensation.* Combating corruption can take place in the private or public
sector, but for obvious reasons, public sector corruption has a huge impact. South
Africa, over the years, had to formulate policies and establish anti-corruption
agencies (ACA) to combat corruption. South Africa’s anti-corruption architecture
follows the multi-agency model approach and there are about 19 statutory and non-
statutory entities. Several agencies each with a specific mandate established to
combat or prevent corruption as prescribed by legislation®>. However, the mere
existence of ACAs in a country do not signify that the agencies are functioning

efficiently and that the fight against corruption is effective.

The obligation to combat corruption and establish ACAs in South Africa emanates
from several international and regional conventions.® The United Nations

Convention Against Corruption (UNCAC)’ in Article 6 states that state parties shall

1S 3 Prevention and Combating of Corrupt Activities Act 12 of 2004.

Z Transparency International, ‘Corruption Perceptions Index: South Africa 2022’ available at
https://www.transparency.org/en/cpi/2021 [Accessed 4 March 2025].

3 safara L and Odeku KO ‘Critical Legal Perspective of International Anti-Corruption Laws for Tackling
Corruption in South Africa’ (2021) 10 (1) Perspectives of Law and Public Administration 205.

4 Lekgantshi C ‘Corruption in South Africa: myths, history and the crisis of capitalism’ (2022) 57 (3) Journal
of Public Administration 466.

5 Dassah M ‘Single-and Multi-Agency Approaches to Fighting Corruption: Lessons for South Africa Lessons
for South Africa’ (2014) 28 (2) Loyola Journal of Social Sciences 269.

6 National Anti-corruption Strategy 2020-2030 18

https://www.gov.za/sites/default/files/gcis _document/202105/national-anti-corruption-strategy-2020-
2030.pdf [Accessed on 4 March 2025].

- United Nations General Assembly Resolution 58/4 (2003).
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establish dedicated anti-corruption agencies to prevent corruption. South Africa
ratified the UNCAC in 2004, and as informed by the Constitution of the Republic of
South Africa, in 19968 it undertook the process to domesticate the UNCAC through
national anti-corruption legislation and established anti-corruption agencies. Our
constitution requires that, in addition to ratification of international agreements, we
need to enact national legislation to incorporate the international agreement into our
municipal law. °The principles under Article 6 are that each state is mandated to
establish an agency with a preventative mandate in terms of its legal system. The
agency should be granted the necessary institutional and functional independence,
and the principle of subsidiarity should apply.1° Similar but more concise provisions
are found in Article 5 of the AU Convention on Preventing and Combating
Corruption! and in Article 4(g) of the SADC Protocol against corruption.*? South
Africa has enacted several anti-corruption pieces of legislation that domesticate its
duty to establish ACAs in terms of international and regional instruments. The
primary legislation that criminalises corruption is the Prevention and Combating of
Corrupt Activities Act,*® which aims to strengthen measures to prevent and combat
corruption, but there are several other pieces of anti-corruption legislation as well.*4

As mentioned previously, South Africa has multiple ACAs and, in a bid to discuss
the effectiveness of the anti-corruption agencies, the writer will look at the mandate
of the five anti-corruption agencies mentioned below. Corruption is primarily
investigated by the South African Police Service (SAPS) in collaboration with other
investigative agencies, namely, the Directorate for Priority Crime (DPCI), the

Independent Police Investigative Directorate (IPID), the Special Investigative Unit

85 231(4) The South African constitution: ‘Any international agreement becomes law in the Republic when
it is enacted into law by national legislation, but a self-executing provision of an agreement that has been
approved by Parliament is law in the Republic unless it is inconsistent with the Constitution or an Act of
Parliament.’

% Dugard J, Du Plessis M & Maluwa, T, et al Dugard's International Law: A South African Perspective 5ed
(2019) 73.

10- camerer M ‘What makes for effective anti-corruption systems’ (2008) 10 SAIIA Occasional

Paper 6.

11 African Union Convention on Preventing and Combating Corruption (2003) 43 ILM 5.

12 The Southern African Community Protocol Against Corruption 2001.

13- prevention and Combatting of Corrupt Activities Act 12 of 2004.

14 public Finance Management Act 1 of 1999, Municipal Finance Management Act 56 of 2003, Public Audit
Act No. 25 of 2004, the Financial Intelligence Centre Act 38 of 2001, the Prevention of Organised Crime Act
121 of 1998.



(SIU) and prosecuted by the National Prosecuting Authority (NPA).Y> The
effectiveness and efficiency will be discussed by looking at the shortcomings of their
mandates as well as how major events impact how ACAs need to improve to be

effective.

Recently, the Judicial Commission of Inquiry into allegations of State Capture
exposed how corruption had infiltrated the public sector and SOEs.® The extent of
the financial or investment loss, as well as the lack of service delivery as a result of
corruption became public, but more so, it became public just how broken-down
ACAs were in South Africa.l” Reports about unstable leadership in the SAPS and
the NPA came to light and reports of breaching public trust by appointing unethical
and incompetent leaders were made. The strong political interference in the affairs
of ACAs resulted in the chairperson of the commission recommending a single
independent ACA.8

Another major event that influenced ACAs in South Africa was the COVID-19
pandemic which came with unprecedented challenges. The urgency to which the
government had to respond to the pandemic soon became a vehicle for corruption.1?
In response to the high-level corruption, the president announced the establishment
of a collaborative and co-ordinating fusion centre to deal with Covid 19 related
corruption and other financial investigations. The centre is made up in a
multidisciplinary fashion, consisting of nine state law enforcement agencies to
strengthen efforts to prevent, detect, investigate and prosecute COVID-related
corruption.?® Each institution and authority operates within its own legal framework

and combines its expertise and skill to fight crime.?! The focus of the fusion centre??

15-Budhram T and Geldenhuys N ‘Combating corruption in South Africa: assessing the performance of
investigating and prosecuting agencies’ 2018 31(2) Acta Criminologica: Southern African Journal of
Criminology 23.

16 Momokhere J ‘Understanding the Phenomenon of State Capture and its Manifestation in South Africa
(2018) 16 (2) Commonwealth Youth and Development 2.

17-Storm A ‘The development of an independent anti-corruption agency to combat corruption in South
Africa’ (2020) 1 Just Africa 54.

18 Storm A Just Africa (2020) 55.

Mlambo V Masuku M ‘Governance, Corruption and COVID-19: The Final Nail in the Coffin for South
Africa's Dwindling Public Finances’ (2020) 55(3) Journal of Public Administration 551.

20- Fighting corruption during COVID-19 https://www.gov.za/anti-corruption/fighting-corruption-during-
covid-19 [Accessed 4 March 2025]

21 Briefing Statement on the achievements and accomplishments of the Fusion Centre
https://www.fic.gov.za/Documents/Media%20release%20-%20Fusion%20Centre%20-%20final.pdf
[Accessed 4 March 2025].

22-This multi-disciplinary initiative, created by the Anti-Corruption Task Team (ACTT), located at the

’
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is not exclusively focused on corruption. Criticism toward the compilation of the
group is that it lacks the required specialisation. Each institution has its primary
mandate and, although anti-corruption measures are part thereof, it is not dedicated
to anti-corruption only.?® All the institutions involved are proportionally responsible
for anti-corruption, but it is not their dedicated function. The independence of the
fusion centre is also challenged, since each agency participant has a respective

leader to take instruction from and report to.

Of the five ACAs this paper will focus on, four are investigative in nature and only
one is a prosecuting agency. Their mandate is not exclusively focused on anti-
corruption, it is but one of the responsibilities they have. The challenge with a multi-
agency approach in South Africa is that agencies have similar yet different
priorities®* and, with inadequate coordination, the functions may be duplicated.
Another weakness of multiple agencies is that the resources and expertise are
fragmented. SAPS and the DPCI are related in work. They are established in terms
of the same legislation and report to the same executive member in parliament. The
DPCI which was established in 2009 is responsible for priority crime investigation
and currently functions as a unit within the SAPS.?> The most contentious issue
around the establishment of the DPCI was that, at the time, they were introduced
as the successors of the Directorate for Special Operations (DSO), better known as
the Scorpions.?® However, unlike the Scorpions, which was a prosecution-led unit
located in the NPA, the DPCI is located as a division of SAPS. Interference with
SAPS commissioners or the minister would also mean interference with the stability
of the DPCI.

IPID is the watchdog over the SAPS, and metro police members also report to the

minister of police. With a list of other crimes to investigate, the IPID is also mandated

Financial Intelligence Centre (FIC), brings together South African law enforcement agencies, the
intelligence community, and other competent authorities.
https://www.fic.gov.za/Documents/Media%20release%20-%20Fusion%20Centre%20-%20final.pdf
[Accessed 4 March 2025].

- Hoffman P Mr President, your new anti-corruption Hub won’t work
https://www.dailymaverick.co.za/opinionista/2020-07-27-mr-president-your-new-anti-corruption-hub-
wont-work/ [Accessed 4 March 2025].

24 pillay P ‘Anti-Corruption Agencies in South Africa and Brazil Trends and Challenges’ (2017) 9(8) African
Journal of Public Affairs 4.

25 Kinnes | Newham G ‘Freeing the Hawks’ 2021 SA Crime Quarterly no 39 Institute for Security Studies 34.
26- Faull A and Mtsolongo T ‘From stings to wings’ 2009 SA Crime Quarterly no 29 Institute for Security
Studies 17.
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to investigate corruption.?” Though the IPID is separate from the SAPS, it is still
dependent on their resources, like technical, forensic, and ballistic investigative
support which have a bearing on its independence.?® Based on that, there is a risk

of influence from the political leadership.?°

Kinnes and Newham discuss the political interference in the SAPS and how the
appointment of leadership is often a result of political affiliation and not skill and
expertise.®° Therefore, by virtue of the fact that the DPCI is established by the same
legislation and subject to the same policy, and regulations and is subordinate to the

same executive leadership, the risk of political interference exists for the DPCI.3!

The SIU functions differently from the above-mentioned agencies. The SIU does
not conduct criminal investigations,3? and investigations by the SIU commence after
a presidential proclamation. The President is responsible for the appointment and
removal of the head of the agency. It was intended to be a temporary agency but
since continued its work.2? If the SIU discovers, during their investigation, that there
is a possibility that criminal prosecution should take place, they will usually refer the
criminal prosecuting aspect of cases to the NPA to prosecute. The NPA, in turn,
refers the case back to a unit in SAPS or the DPCI.2* The civil recovery done by the
SIU is similar to the recovery done by the Assets Forfeiture Unit (AFU), a unit in the
NPA.3 The final agency for discussion and the only prosecuting authority is the
NPA, which consists of several business units. In terms of S179 of the Constitution
of the Republic of South Africa, this single prosecuting authority must exercise its

functions without fear, favour, or prejudice.3® Unfortunately, the independence of the

7. 528 (1) (g) of the Independent Police Investigative Directorate Act 1 of 2011.

28 Lekgau K, Maluleke W and Roelofse C ‘Analysis of Misconduct and Crime by Police Officers Investigated
by the Independent Police Investigative Directorate’ (2021) 56 (1) Journal of Public Administration 33.

2% VVawda Y Mtshali M ‘Who is watching the watchers? A critical assessment of the Independent Police
Investigative Directorate’s prospects of investigating misconduct in the South African Police Service’ (2013)
17 Law, Democracy & Development 144.

30- Kinnes | Newham G (2021).

3% Kinnes | Newham G (2021) 35.

32 Bruce D ‘Accountability for corruption the role of the Special Investigating Unit’ 2019 Southern Africa
Report 28 Institute for Security Studies 9.

33 Bruce D (2019) 10.

34 Montesh M ‘An analysis of the role of the South African asset forfeiture unit and the Special Investigating
Unit’ (2009) 22 (2) Acta Criminologica 38.

35> Montesh M (2009) 39.

36 Constitution of the Republic of South Africa, 1996.



agency has been questioned due to controversies that are often political in nature.3’
Since its inception, no National Director of Public Prosecutions (NDPP) of the NPA
has ever completed their 10-year office term and the court also had to remove
occupants of that position at some point,*® which caused uncertainty in the
institution.®® Although the NPA is not of equal standing to a Chapter 9 institution, the

institution has the duty to perform its duties independently.*°

The above indicates the vulnerability of the ACAs in their structure, leadership and
independence. It might be time for South Africa to consider whether the multi-
agency approach to combating corruption is still the most efficient and effective way.
As time goes by and weaknesses are exposed, it is wise to look at our counter-
corruption institutions. We need to look as well at aspects and instances that

influence their status as a compliant ACA.

The study will conclude by explaining why South Africa needs to consider
establishing a single dedicated agency in combating corruption and how that
agency should be constituted considering the existing approach and other factors

that influence such change.
1.2  Problem statement

This paper is inspired by the old debate between a single and multi-agency
approach in South Africa.*® Whether a single comprehensive ACA should be
established or multiple specialised agencies. This debate raises critical questions
about the implications of each model, and this study aims to explore both
approaches. The first question is how effectively the five agencies prevent and
combat corruption. How do the political dynamics, institutional frameworks and
capacity of the ACAs shape the anti-corruption efforts? Secondly, what challenges

do these agencies face? Thirdly, would South Africa benefit from a single-agency

37 Camerer M ’Challenges in integrity management: The case of the National Prosecuting Authority (NPA)’
(2020) 10 Occasional Working Paper Nelson Mandela School of Public Governance, University of Cape Town
9.

38 The appointment and dismissal of the NDPP Instability since 1998°2018 ACIR https://acjr.org.za/resource-
centre/appoint-and-dismiss-of-ndpp-fs-7-fin.pdf [Accessed 4 March 2025].

39 Dyani-Mhango N ’Reflections on Prosecutorial Independence and Impartiality in South Africa: The Recent
Jurisprudence of the Courts’ (2020) 35(2) Southern African Public Law 1.

40 Kohn L ‘The National Prosecuting Authority as Part of South Africa’s Integrity and Accountability branch
and the related case for an Anti-Corruption Redress System’ 2022(12) Constitutional Court Review 36.

41 Naidoo V ‘The politics of anti-corruption enforcement in South Africa’ (2013)31(4) Journal of
Contemporary African Studies 532.



approach? This will be done through lessons learned from two countries that
implement the single agency approach. Given the problem outlined, the study aims

to highlight why South Africa should consider a single anti-corruption agency.

1.3 Research questions

The aim of the study is to provide a detailed discussion by evaluating the
effectiveness of existing ACAs. We will compare strengths and weaknesses of
those ACAs and gauge public perception by looking at perception surveys and data.
We will analyse the legal framework and cases from countries that implement the
single agency approach.

Based on these objectives, the study seeks to address the following research

guestions:

a. Are the institutions sufficiently independent as anti-corruption agencies?

b. Does South Africa need to consider a single anti-corruption agency?

1.4  Research methodology

This is a desktop-based research study that focuses on the analysis of existing
sources of primary and secondary literature. The primary sources are the relevant
pieces of legislation and the Constitution. The secondary sources referred to include
journal articles, books, as well as informal sources like media articles and press
statements. This research method has been chosen based on its suitability to

provide a comprehensive overview of the study.
1.5 Literature review
The UNCAC is crucial for this paper as a guide on what characteristics anti-

corruption agencies should reflect. Several authors*2 have highlighted how different

countries benefit from either a single or from a multiple anti-corruption agency

42 Dassah M ‘Single-and Multi-Agency Approaches to Fighting Corruption: Lessons for South Africa’ (2014)
28 (2) (2014) Loyola Journal of Social Sciences 265-287, Pillay P ‘Anti-Corruption Agencies in South. Africa
and Brazil Trends and Challenges’ (2017) 9(8) African Journal of Public Affairs 1-14, Lekubu BK ‘Improving
the effectiveness of the South African anti-corruption agencies and strategies: lessons from Botswana,
Hong Kong and Singapore’ 2019 Acta Criminologica: African Journal of Criminology & Victimology 74-90.



approach. Their opinions are influenced by comparison and politics, law,
administrative and organisational factors. The literature considered below focuses
on the weaknesses of ACAs as well as factors for consideration of a single-agency

approach.

In his article discussing single and multiple approaches to fighting corruption,
Dassah highlights the internal and external factors that contribute to the success of
an ACA. These factors are relevant to either single or multiple agencies. The article
goes on to discuss the background and workings of both Hong Kong'’s Independent
Commission Against Corruption and Singapore’s Corrupt Practices Investigation
Bureau, both which are single agencies. He mentions that multiple agencies in other
developing countries proved to be less effective due to duplication of tasks and

rivalry that can lead to the dilution of resources.

He discusses the South African framework and shortcomings when it comes to
enforcement and lack of political will. In the article, he mentions that no corruption
situation is irreversible and, when choosing an agency approach, it is not wise to
copy and paste a successful agency without considering one’s own institutional and

cultural context.*3

Likewise in their article, Lekgau, Maluleke and Roelofse discuss the challenges
faced with IPID. There were efforts made to empower the IPID, but the demand still
seems to outweigh their capacity. The IPID relies on SAPS resources and this

conflicts with the IPID Act and the independence of the directorate.**

The SIU doesn’t meet the criteria for an independent anti-corruption agency. Its
investigations may be initiated only on the basis of presidential proclamations.
Bruce states that the SIU needs to be empowered. The president initiates
investigations and determines the outcome of the investigation reports by actioning
the recommendations of the report or by doing nothing with the report. There is no
security of tenure for the head of the SIU, and measures to appoint the best
candidate must be enhanced. Although there is no evidence to suggest it, the media
published that there is a risk that the proclamation of the SIU is seen as a political

43 Dassah M (2014) 28.
4 Lekgau K, Maluleke W and Roelofse C (2021) 56.



tool.*® The SIU investigates matters with the view of instituting civil litigation or
matters where perpetrators are signing an acknowledgment of debt. Frequently,
investigations by the SIU uncover the need for disciplinary action and rely on other

role players like SAPS and NPA to investigate.*®

Camerer explained the legacy of cadre deployment and the political interference it
has in state departments, especially the NPA. The NPA experienced a period of
unstable management with questionable ethics. The NPA was consciously targeted
to be controlled during “State Capture”. Though they have received a significant
budget and can address the organisational challenges, a cleaning-up process can
only occur if everyone employed in the prosecuting authority is given the resources
and support to live up to the constitutional expectation.4’

Kohn’s article gives another perspective on how the NPA (also referred to as the
‘fourth branch of the state’) can fulfil its constitutional obligations. This fourth branch
of state will enhance and protect the institutions that fall within that category
because, as an institution, the NPA ought not to fall within the executive branch of
government. This would ensure that a member of any other branch does not
interfere with another branch of government, ensuring individual liberty and a
system of checks and balances*. As a country, we need a proactive approach to
fighting corruption and a change in policy might be essential to restore the
confidence of the people in the institution of the NPA, especially after the state
capture phenomenon.*® Dyani-Mhango in their article®® discusses how
jurisprudence contributed to defining terms like prosecutorial independence and
impartiality. Prosecutorial independence refers to the relation the NDPP has with
the executive and the factors that influence that independence, for instance, security
of tenure and unconstitutional dismissal. Whereas, prosecutorial impartiality refers
to how prosecutors exercise their daily duties, both prosecutorial independence and
impartiality are vital to the legal process. The responsibility that the Minister of

Justice exercises over the head of the NPA does not extend to prosecutorial

45 Makwakwa T ‘SIU probe in KwaZulu-Natal ‘dirty politics’ https://www.iol.co.za/dailynews/news/siu-
probe-in-kwazulu-natal-dirty-politics-15c6a99f-d49c-442d-bd18-d15f10d51213 [Accessed 4 March 2025]
46 Bruce D 2019.

47 Camerer M 2020.

48 Kohn L (2022)25.

4 Kohn L (2022)26.

50-pyani-Mhango N (2020) 35.
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decisions and the oversight of the Minister is important to guard against institutional
abuse and misuse by prosecutors. Court cases have shaped the jurisprudence and
highlighted the importance of prosecutorial independence and impartiality, and one
can hope that the guidance is considered in policy and in the execution of duty.5!
The writer concludes that since the appointment of the current NDPP, there has not
been a high-profile political criminal investigation, and it remains to be seen how

those with political power will behave when they are being investigated.>?

This paper discusses the weaknesses of the existing ACAs weaknesses in detail in
a bid to show that though there are multiple agencies, they are handicapped in a
certain way. The executive maintains a degree of control over all the ACAs and, as
indicated, political inference to weak leadership. Most of the ACAs mentioned suffer
from organisational challenges that include a shortage of human and physical
resources. The weaknesses were exposed during the Zondo Commission inquiry®3
into state capture and subsequently with the COVID-19 pandemic.>* Corruption has
increased, and the public doesn’t have confidence in ACAs. Despite the growing
body of research on ACAs, and the need for specialised agencies to combat
corruption, there remains a gap concerning the transition from a multi-agency to a
single agency and how variables like socio-economic conditions, governance
structures and community needs impact the success of single agencies. Research
addressing these gaps could be valuable to policy makers when considering the

feasibility of a transition.

51 Corruption Watch NPC and Others v President of the Republic of South Africa and Others; Nxasana v
Corruption Watch NPC and Others 2018 (10) BCLR 1179 (CC).

The case revolves around the removal of Mr. Nxasana from his position as National Director of Public
Prosecutions (NDPP) and the subsequent appointment of Adv S Abrahams. The case highlights the danger
of a prosecuting authority being manipulated to advance political agendas, which undermines the rule of
law. Democratic Alliance v President of South Africa and Others 2013 (1) SA 248 (CC) This case deals with
the appointment of Mr. Menzi Simelane as the NDPP. The DA challenged the appointment, arguing that it
was irrational and invalid. The court highlighted the requirement that the NDPP needs to be a fit and
proper person the court seeks to safeguard the NPA from undue political influence.

52 Bernstein A ‘Reforming the NPA — The urgent need to restore faith in SA’s justice system’
https://cde.org.za/reforming-the-npa-the-urgent-need-to-restore-faith-in-sas-justice-system/ [Accessed 4
March 2024]

53 Momokhere J (2018)16.

54 Mlambo V Masuku M (2020) 55.
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1.6 Chapter outline

This study is divided into five chapters, and each chapter is purposed to address a
key phase in this research study. Chapter One introduce the topic and outlines the
background of the study. It identifies the problem statement, outlines the research
guestion and states what methodology will be used to answer the research question.
It gives an overview of what corruption is and the ways the government is
responding to it through policy and ACAs. Lastly, it outlines the structure of the

study.

Chapter Two discusses the international law obligations to combat corruption while
looking at how international law is incorporated in South African law. It looks into
the global, regional and subregional instruments that impact the South African legal
framework by giving an overview of the international framework in combating
corruption under the respective instruments. An exploration is made of the
similarities and differences of the provisions of the respective instruments. Chapter
Three analyses the mandate of SAPS, DPCI, IPID, SIU and the NPA respectively.
We discuss the enabling legislation of each agency and give an overview of the
structure of the agency and their mandate in combating corruption. Further to this,
we analyse how their workings influence each other and the instances of
collaboration or dependence in implementing their mandates. In this chapter, there
is a discussion on significant events or cases that exposed weaknesses or
challenged how the agencies execute their mandates. This chapter explores the

multi-agency approach of South Africa.

Chapter Four of the study focuses on single agencies and discusses their legal
framework. When discussing the ICAC of Hong Kong and the CPIB in Singapore,
attention is given to the historical context of the agencies. Furthermore, their
strengths and weaknesses are assessed by looking at an overview of the structure
and functionality of the ACAs as well as the accountability and oversight
mechanisms. The study further discusses public perception of the effectiveness of
the ACAs.

Chapter Five is the concluding chapter and draws together the weaknesses of a

multi-agency and highlights the strengths of a single agency. It explores aspects
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about Hong Kong and Singapore that are different to South Africa’s landscape but

points out why it is necessary to consider a single-agency approach.
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CHAPTER 2: INTERNATIONAL LAW OBLIGATIONS

This chapter will highlight the international and regional obligation to combat
corruption and specifically to establish an anti-corruption agency by member states.
Then the discussion will continue and focus on how international law is
domesticated in South Africa as well as the piece of legislation that criminalises

corruption.

2.1 UNCAC

Corruption has been around for centuries, and no state has ever been indemnified
from it. With globalisation, the need for global regulatory frameworks became more
evident. International organisations like the Organisation for Economic Co-operation
and Development (OECD), the Council of Europe (CoE), and the United Nations
(UN) have been instrumental in developing legal instruments to combat corruption.5®
The UNCAC is the first binding global instrument on corruption and more states
signed the instrument as awareness of transnational corruption grew.>¢ The
existence of other multilateral conventions, like the Inter-American Convention®’ on
Corruption, highlighted areas of concern and indicated that an international
instrument to address more comprehensive aspects of corruption is needed.>® The
UNCAC is detailed and focuses on almost all anti-corruption aspects, including
prevention, criminalisation and enforcement. 5° Chapter Two of the convention deals
with prevention and includes provisions on the creation of model preventative
policies. The policies relate to the establishment of anticorruption bodies and
enhanced transparency in the financing of election campaigns and political parties.
The efficiency and transparency in the public sector in particularly critical areas of
the public sector, such as the judiciary, public procurement and public finance are

needed. Member states are also required to create preventative measures for the

55 Bryane M’ Drafting Implementing Regulations for International Anti-Corruption Conventions’ (2007)36
(2) Journal of Legislation 2.

56 Webb P ‘The United Nations Convention Against Corruption: Global Achievement or Missed Opportunity’
(2005) 8(1) Journal of International Economic Law (JIEL) 192.

57 Inter-American Convention Against Corruption, March 29, 1996, S. Treaty Doc. No. 105-39, 35 |.L.M 724,
Civil Law Convention on Corruption, Nov. 4, 1999, Eur. T.S. No. 174, Criminal Law Convention on
Corruption, January 27, 1999, Eur. T.S. No. 173, OECD Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions, Webb P (2005)8(1) 193.

8- Webb P (2005)8(1) 192.

59 Snider T, Thomas R. & Won K ‘Combating Corruption through International Law in Africa: A Comparative
Analysis’ (2007)40(3) Cornell International Law Journal 707.

13



private sector and to promote the participation of social society and non-
governmental organisations. These mandatory and non-mandatory clauses relate
to prevention that member states need to give effect to by domesticating the

relevant provisions.5°

Among its key provisions, Article 5 and Article 6 stands out as crucial components
of the anti-corruption framework. Insofar as the establishment of ACAs, the relevant
clauses are Article 5 and Article 6 of the UNCAC.

Article 5. Preventive anti-corruption policies and practices

1. Each State Party shall, in accordance with the fundamental principles of
its legal system, develop and implement or maintain effective, co-ordinated
anti-corruption policies that promote the participation of society and reflect
the principles of the rule of law, proper management of public affairs and
public property, integrity, transparency and accountability.

2. Each State Party shall endeavour to establish and promote effective
practices aimed at the prevention of corruption.

3. Each State Party shall endeavour to periodically evaluate relevant legal
instruments and administrative measures with a view to determining their
adequacy to prevent and fight corruption.

4. States Parties shall, as appropriate and in accordance with the
fundamental