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Dumping of cheap EU agricultural surpluses (diary products, cereals, beef 

etc) will threaten the viability of agriculture and agro-processing industries, 

particularly for small scale farming sector which does not receive state 

support. Rural economies will collapse hence increased impoverishment and 

food insecurity. Women will be mostly affected.333 

 

This is more explained by the complex EC mechanism of agricultural support 

to its farmers which will expose Tanzania and EAC agricultural markets to the 

intense competition of subsidized EC exports. Considering the limited 

resource capacity of countries in East Africa, it is unlikely that they will be able 

to balance this 'unfair' competition by providing additional support to their own 

agriculture, and this would be costly.334 

 

Trade liberalisation under EPAs would pose two main problems to African 

agriculture. Firstly, African producers would find it hard to compete with 

European products benefiting from EC subsidies and other forms of support. 

More importantly, as Africa largely remains an agrarian economy, agricultural 

trade liberalisation would affect household welfare in more ways than one.335  

 

As households are both producers and consumers, welfare gains on the 

consumption side could easily be offset by losses in production if the 

household is a net producer of non-tradables. Similarly, poor infrastructure 

might leave African countries unable to realise new market opportunities, 

even in commodities where the continent has a competitive edge. There 

would therefore be minimal gains for producers.336 

 

In my view the EAC partner states agricultural sector is not ready to compete 

with EC agricultural sector. The major obstacle faced by farmers in the EAC 

partner states are the supply side constraints, poor technological innovations 

                                                 
333 Kabwe Na Z.Z., ‘The Economic Partnership Agreements (EPA): Challenges for Tanzania’, at 5 
http://www.chadema.net/makala/kabwe/zitto_4.html [accessed on 30 December 2008] 
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in areas such as land preparation, post harvest management and poor 

storage facilities. This has lead to a decline in agricultural production in many 

regions of the EAC partner states as compared to the highly mechanised and 

productive farms of the EC. 

 

It is argued by many that for African countries generally to benefit from the 

multilateral trading system, they should stop exporting products in their 

primary form but add value to products before exporting the products. For 

example instead exporting 1 kilogramme of coffee beans to Europe at $ 3 (US 

dollars), 1 kilogramme of instant coffee exported to Europe may 

approximately earn $ 15 (US dollars). However the EAC EC EPA does not 

address the issue of tariff escalation. 

 

Therefore it is my opinion that the reciprocal trade regime between EAC 

partner states and the EC (EPA) may cause devastating effects on agriculture 

in the EAC partner states. Further dumping of cheap subsidised agricultural 

imports from the EC will undermine agricultural efforts like the government’s 

Plan for Modernisation of Agriculture in Uganda. This may lead to increased 

food insecurity and revenue loss suffered by the EAC partner states. 

  

3.6.2 Trade Defence Instruments 

Trade defence measures provide for circumstances appropriate for either 

EAC partner states or EC to impose temporary barriers to trade, including 

tariffs. The barriers would be triggered if an increase in imports from the 

trading partner causes serious harm to certain industries or to the economy. 

However it is argued that the safeguards included in the EPAs are too weak to 

be effective, unnecessarily exposing small farmers to sudden surges of 

competition from imports. Women farmers will bear the brunt.337 

 

The practice of dumping can involve deliberately exporting a product at a 

price below the cost of production in order to destroy the industry in the 

importing country. Controversially, it can also involve exporting products 
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which have low export prices because they are exported from a country where 

the wages are extremely low or the level of working conditions is very poor.338  

 

The EPA permits the imposition of anti-dumping and countervailing measures 

in accordance with the relevant WTO agreements.339 Countervailing duties 

are used to prevent unfair competition between subsidized imports and 

unsubsidized competing domestic products of the importing country. 

 

Anti-dumping and countervailing duties can be levied on exporters who 

engage in ‘unfair’ trading practices that cause material injury to domestic 

producers. These unfair trading practices can take the form of selling products 

below their ‘normal’ price or of benefiting from government-provided 

subsidies. Safeguard actions can be taken even if there is no unfair trade 

practice so long as imports have increased to an extent that serious injury has 

been suffered by domestic producers.340 

 

The EAC partner states and the EC party are permitted to invoke the WTO 

safeguard clause subject to the terms and conditions of the Article XIX of the 

GATT 1994, the Agreement on Safeguards and Article 5 of the Agreement on 

Agriculture.341 Multilateral (WTO) safeguards have not been useful at all for 

most African countries, in contrast to the multilateral safeguards for the EC.  

 

African countries can in theory utilize the General Agreement on Safeguards 

of the WTO. However, doing so requires countries to provide proof of a causal 

linkage between an import surge or price decline and the injury caused to the 

local industry. Proving this causal linkage has not been easy for developing 

countries, and as such, this general safeguard agreement has been little 

used.342 

                                                 
338 ‘The EPA at a Glance: An overview of the CARIFORUM-EC Economic Partnership Agreement’, 
(2008) Caribbean Regional Negotiating Machinery Information Unit at 16 http://www.crnm.org 
[accessed on 8 October 2008] 
339 Article 19 of the EPA 
340 Teh R. Prusa J.T. and Budetta M., ‘Trade remedy provisions in Regional Trade Agreements’, 
(2007)03(ER50) WTO Economic Research and Statistics Division at 3 
http://www.wto.org/english/res_e/reser_e/ersd200703_e.htm [accessed on 30 August 2008] 
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The Agreement on Agriculture, adopted during the Uruguay Round, provided 

for an automatic safeguard for agriculture. However, it was only provided to 

those countries which converted non tariff barriers to tariffs in that Round. As 

such, only 16 developed countries and 22 developing countries can avail of 

this Special Safeguard Provision (SSG). In Africa, only a small number of 

countries have access to the SSG these include; Botswana, Morocco, 

Namibia, South Africa, Swaziland and Tunisia.343 

 

 The EC also has access to the SSG. In fact, the SSG covers 31 percent of 

EC’s agricultural tariff lines (i.e. should prices drop or a volume surge take 

place) on the selected 31 percent of products, the EC can slap on much 

higher tariffs. Since 1995, the EC has used the SSG frequently up to 61 times 

in 1996, 60 times in 1997, and 44 times in 2001.344 

 

The EAC partner states and EC have resort to certain other safeguards not 

disciplined by the rules of the GATT for a limited period of time in the event 

that importation of goods causes or threatens to cause serious injury to 

domestic industries; sectoral disturbances that cause major social problems; 

and disturbances to agricultural markets or mechanisms that regulate those 

markets.345 

 
Article 21 of the EPA provides for Bilateral safeguards, which are more 

constraining than the SSG, further it is puzzling that the EPA bilateral 

safeguard for African countries is much more restrictive than the SSG the EC 

has thus far enjoyed through the WTO. The differences include: first the SSG 

allows for countries to invoke a safeguard if there is a volume increase, but 

also price declines. The latter is not included in the EPA bilateral safeguard. 

Yet, safeguards to counter price declines are important.346  
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Secondly the EPA bilateral safeguard is not ‘automatic’ in the way the WTO’s 

SSG has been. For the SSG, there is no requirement on the part of the EC to 

provide information about the situation that might be causing injury. Yet this is 

required under Article 21(2) of EAC EPA and they are more or less subject to 

a decision by the joint Committee or Council. Clearly, this provides EAC ACP 

countries with much less flexibility. 

 

The EC continues to heavily subsidise the agricultural sector therefore the 

playing field is not level between the EC and African countries. The subsidies 

provided by the EC to its farmers act as a form of ‘natural safeguard’. By 

providing these supports, the EC is lowering prices domestically, and this has 

the same effect as raising tariff levels.  

 

According to agricultural expert Jacques Berthelot, reducing domestic 

agricultural prices by 50 percent has the same impact as an increased duty of 

40 - 50 percent. EC agricultural supports on the whole are trade distorting, 

even if the EU is increasingly classifying them under the WTO’s Green Box.347 

 

Yet reciprocal liberalisation will force ACP companies  most of which are small 

or medium sized, lack access to advanced technologies and are unable to 

exploit large scale economies to compete with well equipped and sometimes 

subsidised EC companies. Such an increase in competition could affect 

relations between local EAC ACP producers and importers, and once again 

threaten food security.348 

 

3.7 Trade-related Issues 
The trade related issues cover trade facilitation, government procurement, 

investment, and competition policy. Under the WTO negotiations, they are 

also known as the ‘Singapore issues’ or the ‘new issues’.  
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The ‘Singapore issues’ are now off the WTO negotiating agenda, at least for 

the duration of the Doha work programme.   With the exception of trade 

facilitation, developing countries have successfully excluded these issues 

from the remit of WTO negotiations. ACP countries have collectively stated 

that they do not want to include the ‘Singapore issues’ in the EPA negotiations 

and described their disagreement with the EC on these issues as of a 

‘fundamental nature’.349 

 

According to Joseph Stiglitz (a former chief economic adviser at the World 

Bank) the imposition of the ‘Singapore issues’ on developing countries would 

‘almost certainly impede development’.350 On the contrary, according to 

Emmanuel Mutahunga (a Senior Commercial Officer, External Trade 

Department, Ministry of Tourism, Trade and Industry in Uganda) there is no 

evidence that any negotiation on trade-related issues would negatively affect 

Uganda’s economy. Mutahunga further states that there is evidence as to the 

importance of trade-related issues, especially regarding creating a predictable 

environment in which the private sector can operate and be more 

competitive351 

 

3.7.2 Investment 
 
Investment is the obvious example of the problematic nature of the ‘Singapore 

issues’. As Cambridge Economist Ha-Joon Chang has observed, it was 

Korea’s ability to set its own domestic policy on investment insisting on 

upstream and downstream benefits, or spill over that allowed the country to 

develop a world class economy.352 

 

Many developing countries opposed the introduction of an investment 

agreement in the WTO, as they were concerned this would prevent or reduce 

their policy space to determine their own investment policies, such as choice 
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of and conditions for foreign investment, including entry requirements, equity 

requirements, performance requirements, regulation on funds transfer, etc. 353  

 

The African Union’s trade ministers’ conference in Cairo in June 2005 

adopted a Declaration on EPA (that they are negotiating with the EC) that the 

three ‘Singapore issues’ (investment, competition and government 

procurement) should remain outside the scope of the EPA agenda and 

negotiations.  This is despite the fact that these issues had been listed as 

agenda topics.  The reason put forward is that these issues were recently 

rejected as negotiation topics by the members of the WTO.   

 

The EC argues that by entering a binding investment agreement, EAC ACP 

countries would benefit from an influx of foreign direct investment, which 

would stimulate economic growth.354 According to Karl F. Falkenberg 

(Director, Trade Directory General, the EC), the ‘Singapore issues’ are all 

essential subjects of development so are the EPAs.355  

 

To date, this appears to be little more than conjecture. There is a large body 

of evidence which led the World Bank to conclude that countries that have 

investment agreements are no more likely to receive additional investment 

flows than countries without such a pact. Surveys suggest that the primary 

disincentives for investors in sub-Saharan Africa are concerns surrounding 

political stability, security, and unreliable electricity supply, rather than a lack 

of binding investment agreements.356 

 

At the African Union Ministerial, ministers re-iterated their earlier concerns 

raised at the WTO which led to the removal of ‘Singapore issues’ from the 

Doha Work Programme and called for these issues to stay ‘outside the ambit 

                                                 
353 Khor M., ‘ Bilateral and Regional FTA: Some critical elements and development implications’,  
(2007), UNDP Regional Trade Workshop Penang - Malaysia at 18 
http://www.twnside.org.sg/title2/par/Bilateral.and.regional.free.trade.agreements.doc%20- [accessed on 
31 October 2008] 
354 (n 323 above) at 6 
355 Falkenberg K.F., ‘EPAs and Doha Development Agenda: Parallelism or Crossroads?’, (2004)3(4) 
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of EPAs’.357 On the other hand the EC continues to insist that there will be ‘no 

EPA without investment rules’.358 

 

At present, many developing countries would argue that giving favourable 

treatment to locals is in fact pro-competitive, in that the smaller local firms are 

given some advantages to withstand the might of foreign giants, which 

otherwise would monopolise the local market.  Providing the giant 

international firms equal rights would overwhelm the local enterprises which 

are small- and medium-sized in global terms. 

 

However, such arguments will not be accepted by the developed countries, 

which will insist that their giant firms be provided a ‘level playing field’ to 

compete ‘equally’ with the smaller local firms.  They would like their 

interpretation of ‘competition’ (which, ironically, would likely lead to foreign 

monopolisation of developing-country markets) to be enshrined in WTO law or 

in the FTAs.359    

 

In case investment is to be negotiated as part of an EPA on a ‘non 

discriminatory’ basis as currently proposed by the EC, EAC ACP countries 

would lose any similar right not only to protect their industries, but also more 

broadly to set their own industrial policy. While it is vitally important to 

encourage investment in sub-Saharan Africa, this must be done in a manner 

which allows regulation that maximises host-country benefits.360 

 

3.7.3 Government Procurement 
 
Government procurement covers all purchasing activities of government 

authorities for everything from pencils and paper clips to computer systems, 

telecommunications equipment, consulting services and so on. Typically this 
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accounts for significant share of Gross Domestic Product (GDP) (10 – 15%) 

for developed countries and up to 20% in some developing countries.361 

 

As procurement is a trillion-dollar business, the developed countries are 

determined to break into this business for their companies.  They are thus 

now including a full-fledged procurement chapter (dealing with market access 

and national treatment) in their FTAs.362 

 

Government procurement has been excluded from the rules of the WTO, such 

as market access and national treatment.  There is only a plurilateral 

agreement on government procurement in the WTO, which is not compulsory 

for WTO members to join, and almost no developing country has signed up to 

it.363 

 

Government procurement and policies related to it have very important 

economic, social and even political roles. First, the level of expenditure and 

efforts to direct it to locally-produced materials is a key macroeconomic 

instrument especially during recessions to counter economic downturns.364 

Governments often change the level of expenditure as the major tool of 

fiscal policy to steer the level of demand and growth in the economy.365 

 

Secondly, there are national policies to give preference to local firms, 

suppliers and contractors in order to boost the economy and participation of 

locals in economic development. Thirdly, it allows government to identify 

certain groups or communities, especially those that are under-represented in 

economic development.366 In this way, procurement is a major policy tool for 

attaining greater balance in the participation shares among various 

communities within a nation. 
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 Finally, where foreign firms are involved in a bid, government can give 

preference to firms from particular countries (for example other developing 

countries, or particular developed countries, with which there is a special 

commercial or political relationship).367 

 

The inclusion of government procurement in an EAC EC EPA has therefore 

very serious implications. Uganda for example as a matter of policy has been 

encouraging indigenous firms and companies to bid for infrastructure projects, 

such as roads in order to develop local capacity. However, now it means 

Uganda (and the other EAC partner states) will not be able to give preference 

to local companies for the supply of goods and service or to grant any 

concessions for implementing projects.368   

 

3.7.4 Competition Policy 

 

There is no common understanding or agreement among countries on the 

meaning of the concept of competition in the context of the WTO especially in 

terms of its interaction with trade and its relationship with development. The 

whole set of issues of competition, competition law and competition policy is 

quite complex.369  

 

At first glance competition policy is taken to mean restricting the power and 

scope of activities of the large corporations, especially transnational 

companies. However, competition is usually taken to mean something 

different by trade officials of developed countries.  They have been trying to 

make use of competition policy as a concept linked to market access, in which 

foreign firms and their products and services should have the right to ‘free 

competition’ vis-à-vis local firms in markets of developing countries.  ’Free 

competition’ would, in their approach, mean that the preferences given to local 
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firms, and any advantages or assistance they enjoy, should be curtailed or 

eliminated, so that the foreign firms can compete on a level playing field.370 

 

There is no doubt that in appropriate forms, competition law and policy can be 

beneficial to the EAC partner states in general. From the EAC’s perspective, it 

is important to curb the mega-mergers and acquisitions which would threaten 

the competitive position of local firms in the region. From the EC perspective, 

competition is about providing EU firms national treatment and a free 

competition environment in the host country. However, each country should 

have the flexibility to choose the pattern of competition and competition policy 

(law) that is suitable to their level of development and priorities.371 

 

Having an appropriate model is especially important in the context of 

globalisation and liberalisation where local firms are already facing intense 

foreign competition. Along the same lines, from a development perspective, a 

competition and development framework requires that local firms and farms 

must build up the capacity to become more and more capable of competing 

successfully, starting with the local market, and then if possible 

internationally.372    
 

At the moment in Uganda there no competition laws nor anti competition 

regulatory agency, any regulation being carried out is done in piecemeal. This 

makes it difficult to prove any anti competitive behaviour let alone taking 

action against multi national corporations exploiting consumers. In addition, 

most of EAC ACP countries have such small private sectors that the costs of 

implementing new competition laws would often not be commensurate with 

any potential benefits. 
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3.7.5 Trade Facilitation 
Trade facilitation essentially refers to simplification, harmonisation and 

automation of import and export procedures, reduced documentation, and 

increased transparency.373 The EC argues that a WTO agreement on trade 

facilitation is needed because inefficient and unnecessary procedures impede 

trade flows.  

 

Therefore the less red tape developing countries maintain, the lower the cost. 

But beyond that, if the EC and the EAC ACP countries successfully reduce 

red tape, it increases dramatically the potential of the existing infrastructure 

for international trade. If ships can be customs cleared faster in ports, it 

increases the available port capacity, for instance.374 According to article 

37(a) of the EPA, the parties agreed to continue negotiations in the area of 

customs and trade facilitation. 

 

It is clear that EC is pushing offensive interests in the EPA negotiations, 

against the explicit wishes of the EAC partner states (ACP) and with no clear 

developmental benefits. There are other areas besides the ‘Singapore issues’ 

where the EC is seeking to gain more ground at the bilateral level than has 

been achieved at the WTO. The first of these is services375.  

 

The United Kingdom has now stated that it believes that Europe should not 

pursue its short-term commercial interests at the expense of development, 

and hopefully other member states will take a similar attitude. In any case the 

EAC partner states have little capacity to analyse and negotiate on these 

issues.376 
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3.8 Services 
In the EAC partner states, the services sector has become an increasingly 

important contributor to economic growth and, specifically, to poverty 

eradication programmes through employment generation, remittances from 

abroad, and internal linkages with other sectors. In Kenya, the tourist sector 

contributes more than 64 percent of the GDP, subject to occasional 

fluctuations caused by security alerts and the recent political instability.377 

 

Services cover a wide range of economic and social activities that is 

communications (postal, courier, telecommunications and audio-visual), 

transport, finance, health, education, tourism and travel related services, 

recreation, and environmental services. These services are key drivers of 

economic growth and they influence greatly the capacity of countries to 

trade.378 

 

Trade in services was first brought into the GATT for the first time in the 

Uruguay Round although developing countries had their misgivings on this 

matter. They failed to block the General Agreement on Trade in Services 

(GATS) and finally agreed to a compromise that is a ‘bottom-up’ approach so 

that each member would have the right to decide which sectors if any they 

would open, the pace and  extent of the market opening and the limitations to 

liberalisations in each sector.379 

                                                 
377 (n 52 above) at 10.The liberalisation of the telecommunications sector has had considerable results. 
In Uganda for instance, according to the Uganda Communications Commission, the mobile telephone 
lines increased from 3,000 in 1996 to 5,163,414 by December 2007, fixed telephone lines rose from 
45,145 in 1996 to 165,788 by December 2007. 
378 (n 10 above) at 33. Due to higher poverty levels in rural communities, some commercial key 
services are less available; poverty eradication initiatives must squarely target these areas for example 
information and telecommunication to assist e-commerce for instance, financial services to provide 
reasonably prices and adequate credit, transportation to assist national and regional trade and 
interconnectivity, and energy to assist efficiency and modernisation, all must benefit rural areas as well. 
379 (n 10 above) at 34. The WTO has a positive list approach that is to say a country commits only what 
it puts on the schedule as against the more drastic negative list approach in which everything is 
committed to be opened unless specified in the schedule.  The positive list approach was insisted on by 
the developing countries to enable them to have more flexibility and policy space as to what and when 
to commit.  It is also less risky than the negative list approach as a country may not be aware of the full 
range of sectors, nor on what it should select to exclude. 
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Under article 37(d) of the EPA, the EAC and the EC agreed to continue 

negotiations of trade in services. In light of the discussion above, the EAC 

partner states have been subjected to enormous pressure to liberalise in 

many sectors even where they can not compete. Liberalisation of trade in 

services will involve making market access commitments and removing 

restrictions that discriminate against foreign suppliers.380 

 

On the other hand currently, there are significant barriers to entry in the EC 

services market. This is particularly true in respect of modes 3(where a 

foreign firm establishes commercial presence in the export market) and mode 

4(where the natural persons selling services move to the market). EC 

liberalisation under mode 4 has been limited in the context of the GATS and is 

biased towards skilled personnel.381 

 

Yet the main trade objective of EAC partner states has been to secure 

enhanced access to the EC market for natural persons (mode 4 in GATS), 

covering both professional and non-professional persons. In this regard, an 

appropriate relaxation of the extensive restrictions in the EC has been 

sought.382 

 

The other modes of interest for the EAC partner states include the 

establishment of commercial presence (mode 3 of the GATS) particularly in 

the tourism sub-sector for operators and agents, as well as cross border 

supply (mode 1 of the GATS) in the information and telecommunications and 

business services sub-sectors. Priority sub-sectors for exportation to the EC 

include tourism, information and telecommunications, professional services, 

construction, and health-related and social services.383 

 

In my view the EAC partner states stand to enormously benefit if trade 

barriers to the movement of natural persons were to be relaxed by the EC this 

is due to the abundance of both skilled and unskilled labour personnel. In the 
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same vain the EAC partner states should advocate for the establishment of 

predictable and substantial quotas and a special user-friendly business visa 

system in order to facilitate the ease of movement of personnel from the EAC 

partner states to EC. 

 

3.8.2 Intellectual Property Rights 
The introduction of Intellectual Property Rights (IPRs) as an issue with binding 

rules within a trade agreement was very controversial, and remains so, after 

the Trade Related Aspects of Intellectual Property Rights (TRIPS) Agreement 

was incorporated within the WTO.  There is also an attempt by the developed 

countries to seek the forum of the FTA to remove or reduce the flexibilities in 

the TRIPS agreement and to establish even higher standards of IPRs in 

developing countries therefore intellectual Property is thus a major item in 

bilateral FTAs.384 

 

Since then, many economists ranging from Joseph Stiglitz to Jagdish 

Bhagwati have decried the inclusion of IPRs and TRIPS in the WTO.  There is 

also a growing realisation that high IPR standards, promoted by TRIPS to 

developing countries, are inappropriate to the development needs of 

developing countries.385  

 

The African Union trade ministers have called upon the EC not to introduce in 

the EPA negotiations any TRIPs plus proposals (which go beyond existing 

TRIPs obligations) which would compromise these flexibilities. If such 

proposals are advanced, they should be rejected.386 The TRIPS has little to 

do with trade. In fact, it stymies trade by allowing the patent holder to maintain 

their monopoly over potential competitors. It widens the divide between those 

that have the technology and those that do not.387 

 

                                                 
384 (n 353 above) at 45 
385 (n 353 above) at 45 
386 Paragraph 9 ‘African Union Ministerial declaration on EPA negotiations’, (2005) 
AU/TI/MIN/DECL.(III), African Union Cairo, Egypt http://www.africa-
union.org/root/au/AUC/Departments/TI/EPA/DOC/de/EPA_Decl_Cairo_EN.pdf [accessed on 15 
January 2009] 
387 (n 49 above) at 26 

 

 

 

 



 93

Whilst the rationale for TRIPS is that there should be a proper balance 

between the right of the investor and public interests, the 20 year patents 

stipulated by the WTO Agreement on TRIPS give all the power to the patent 

holders.388  There is now a movement by developing countries to clarify some 

aspects of TRIPS or to amend them, to reduce the more developmentally 

negative aspects.    

 

Article 37(e) (IV) of the EPA provides that the EAC and the EC will continue 

negotiations in the area IPR. Given the concerns above about the impact of 

stronger intellectual property protection on development, including access to 

knowledge, developing countries should be very cautious about entering any 

treaties that require stronger intellectual property protection and cross-

sectoral consultations and detailed cost-benefit analyses should be conducted 

before any decision is made.389  

 

In light of the above discussion and an analysis of article 37 of the EPA 

providing the ‘rendez vous clause’, it is clear that the EAC EC EPA covers a 

few topics in comparison with other EPA configurations and consequently, 

with a bulkier built-in agenda. Major issues related to customs and trade 

facilitation, TBT, SPS, ‘Singapore Issues’ and development cooperation are 

supposed to be negotiated, to reach a comprehensive EPA before July 2009. 

However, given the divergent positions and the pace of the negotiations it is 

unlikely that a comprehensive EPA will be signed within the agreed 

timeframe. 

 

3.9 The likely impact of the EAC EC EPA on development  
In Africa, 340 million people, or half the population, live on less than US $1 

per day. The mortality rate of children under 5 years of age is 140 per 1000, 

and life expectancy at birth is only 54 years. Only 58 per cent of the 

population have access to safe water. The rate of illiteracy for people over 15 

is 41 per cent. There are only 18 mainline telephones per 1000 people in 
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Africa, compared with 146 for the world as a whole and 567 for high-income 

countries.390  

 
For poor nations, the subject is permanently and continually development, 

and thus these nations enter the trade construct through their encounters with 

the development paradigm. These states are members of the WTO because 

they have been convinced, or forced to believe, that trade will be the answer 

to their development constraints and that being outside of this regime will be 

economically fatal. Hence, for the poorest nations, the issue is how trade 

policy will assist in the modernization quest.391 
 

By definition, development supposes some deficiency that must be corrected, 

and presumes inferiority and being substandard to the other that is developed. 

It also assumes that a particular kind of modernization is the inevitable course 

that all nations and peoples must pursue, for there is no question that it is 

preferable, superior and indeed the only path; no other way of life or being is 

even worthy of discussion.392 

 

 All those who cannot reach given development benchmarks, must somehow 

be inept, undeveloped, inadequate, and in need of betterment by the West, 

now termed the international community which comes in the guise of 

international financial institutions such as the World Bank, the International 

Monetary Fund and now the WTO.393 

 

The WTO is now an integral part of this project. Indeed, the preamble to the 

Agreement Establishing the WTO recognizes the need for: 

 
                                                 
390 The New Partnership for Africa’s Development (2001) Abuja http://www.uneca.org/eca_resources/ 
[accessed on 8 March 2009] 
391 Gordon R., ‘Contemplating the WTO from the margins’, (2006)17, Berkeley La Raza Law Journal 
95-117 at 99 
392 (n 391 above) at 107 
393 (n 391 above) at 107. The United Nations has also proclaimed the existence of a human right to 
development. This right refers not only to economic development but also to human welfare, including 
health, education, employment, social security, and a wide range of other human needs. UN 
Declaration on the right to development, Res. 41/128/(1986), available at 
http://www.unhchr.ch/html/menu3/b/74.htm; UN General Assembly Resolutions\2542 and 2586 
(XXIV 1969) and 2626 (XXV 1970. 
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‘…positive efforts designed to ensure that developing countries, and 

especially the least developed among them, secure a share in the 

growth of international trade commensurate with the needs of their 

economic development’.394  

 

The WTO and global trade have become integral components of the 

development paradigm and it is development theory that rules the collective 

existence of poor Southern tier nations.395 WTO agreements also include 

special provisions for Developing and Least Developed Nations, and the WTO 

has entered into agreements with the World Bank and the IMF.396  

 

It is not surprising that a correlation between trade and development also 

happens to be the paradigm emanating from the development community, for 

it is the developers that decide the current development thesis, not the 

countries that are its objects. With the Washington Consensus, development 

has now been explicitly and firmly linked to trade, and to becoming part of the 

global economy.397  

 

Poor countries are to liberalize their economies by making tariff concessions 

that open their markets to imported goods, and to undertake measures that 

will make their economies friendly to international capital. Foreign entities will 

then be more inclined to invest in their economies and help them build and 

                                                 
394 Paragraph 2 of the Preamble of the Marrakesh Agreement Establishing the WTO  in the Final Act 
Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations, Apr. 15, 1994, 33 
I.L.M 1125, 1145 
395 (n 391 above) at 99 
396 Article III (5) of Marrakesh Agreement Establishing the WTO  in the Final Act Embodying the 
Results of the Uruguay Round of Multilateral Trade Negotiations, Apr. 15, 1994, 33 I.L.M 1125, 1145 
(See Also: Agreement between the WTO, IMF and the WB of 18 November 1996, WT/L/194, 
http://www.wto.org/english/thewto_e/coher_e/wtl194.doc [accessed on 30 December 2008] 
397 (n 391 above) at 99. Also according to the WTO Secretariat globalization has increased the need for 
closer cooperation between the multilateral institutions with key roles in the formulation and 
implementation of different elements of the framework for global economic policy, in particular the 
IMF, the WB and the WTO. Each of these organizations has a mandate for such cooperation in the 
agreements under which they have been established. They also have signed agreements among 
themselves, for mutual cooperation and regular consultation, which identify mechanisms designed to 
foster greater coherence in global economic policy-
making.http://www.wto.org/english/thewto_e/coher_e/coher_e.htm.) 
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expand upon their comparative advantage, which is currently agricultural 

products, exhaustible natural resources and pools of very cheap labour.398 

 

African nations have become part of the international trade regime because 

they believe, or have been forced to believe, that it will assist in achieving 

their perpetual objective of development. The more explicit aspiration is the 

eradication of poverty, certainly, a worthy goal that is now to be achieved by 

becoming part of the global economy and being fully engaged in the 

international trade regime that the WTO personifies.399 

 

Therefore, economic development is the primary conduit through which sub 

Saharan Africa (SSA) intersects with the international economy and trade 

ideology, and these nations now consider trade to be a central consideration 

in their economic development.400 

 

Africa is endowed with plenty of natural resources, a pleasant climate, cultural 

diversity, and a rich historical past, yet it remains marginalized in the 

economic development process and global political scene. Although Foreign 

Direct Investment (FDI) to developing countries has been increasing in the 

last decade, Africa accounted for only about one percent of that investment in 

1998.401 

 

Trade within the sub-Saharan region of Africa is meagre, unable to develop, 

and hampered by foreign market obstacles, thereby causing substantial 

stagnation and eventual decline. Currently, Africa predominately trades 

primary products, has economies burdened by exchange rate fluctuations that 

have profound effects on the developing countries' trade flows, and continues 

to experience difficulties in foreign competitive markets because of 

industrialized countries' influential trade policies.402 

 
                                                 
398 (n 391 above) at 99  
399 (n 391 above) at 107 
400 (n 204 above) at 79 
401 Nyikuli P.K., ‘Unlocking Africa’s Potential: Some Factors Affecting Economic Development in 
Sub-Saharan Africa’, (1999)30 Law and Policy International Business 623-632 at 623 
402 (n 230 above) at 132 
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A true partnership in trade could radically transform the lives of one-third of all 

people living in poverty. But, far from restructuring economic relationships to 

stimulate development, the current trade deals kick away the development 

ladder that countries around the globe have used to build their own 

economies. They risk locking EAC ACP countries into current patterns of 

inequality and marginalisation and away from the increasing opportunities 

global trade is already offering.403 

 

One of the key challenges for Uganda (and the EAC partner states in general) 

relates to how to finance the adjustment costs and accompanying reforms to 

implement the EPA. The main funding options available are; EDF financing, 

other parallel or complementary sources from the EC funding, EU member 

states and other donors.404 The adjustment costs and trade related reforms 

are required to address terms of market opening, erosion of preferences, tariff 

revenue losses, supply side constraints and so forth.   

 

3.9.2 Positive Developments 
The EPA is likely to have a positive impact on the development of the region, 

initially it will lead to a closer economic integration between EAC partners 

states, and the EC and thereby further enlarge the market of these countries. 

This enlarged market, governed by a stable, transparent and predictable 

framework for trade, will allow for economies of scale, will improve the level of 

specialisation, will reduce production and transaction costs and will, 

altogether, help to increase competitiveness. This, in turn, will lead to an 

increase in trade flows, technology and investment in the countries and hence 

promote sustainable development and contribute to poverty reduction.405  

 
The loss of government revenue is taken as a short term and static 

consequences of EPA since long term more dynamic consequences are more 

important. These long term dynamic effects are improvement in the 

economies of scale, increased efficiency and productivity changes as a result 

                                                 
403 (n 325 above) at 3 
404 (n 10 above) at 44 
405 (n 33 above) at 3 
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of greater competition, enhanced possibilities of absorbing technologies from 

the EC, and increases in domestic and foreign investments. 

 

Trade creation is envisaged to generate associated benefits of lower prices of 

products for consumers and intermediate goods for producers in East African 

countries. This fall in prices is a result of more competition whereby high cost 

produced goods and services will be replaced by efficiently produced goods 

and services. This could result in the welfare gains as a result of an increase 

in consumer's surplus to the extent that the domestic price paid by consumers 

in the country falls commensurate to the fall in the import prices.406 

 

Despite the expectation on both the EU and ACP sides that in some sectors 

liberalisation will have dramatic consequences, impact assessments to date 

have been superficial and of variable quality, failing to quantify the effects on 

levels of production, employment, or the future competitiveness of productive 

sectors in ACP countries.407 Increase in competition among domestic 

producers and other suppliers on the domestic ACP markets, is likely to 

trigger lower prices due to either trade creation or trade diversion.408  

 

3.9.3 Negative Developments  
It is argued that the EPA might have sounded good in theory reforming EAC 

ACP economies to create the right conditions for development, with 

appropriate aid from the EC.409 However in a study by Oxfam analysed from a 

development perspective the goods, services, investment, and intellectual 

property chapters of the ‘initialled’ EPA deals concluded at the end of 2007.410  

 

                                                 
406 (n 333 above) at 3 
407 (n 325 above) at 5 
408 (n 333 above) at 2. Trade creation refers to the extra trade generated by the reduction or complete 
removal of the tariffs on goods imported. This means once tariffs are reduced or removed, traders will 
import more from the EU (as compared to other countries) since it is cheaper than before the reduction 
or removal of tariffs. Trade diversion refers to the trade diverted following the substitution from 
suppliers from the rest of the world to those from the EU. These suppliers from the rest of the world 
could have been more efficient but blocked by the existence of tariffs against their products) see rules 
of origin footnote 
409 (n 226 above) at 1    
410 (n 323 above) at 3. See also Oxfam International, ‘Partnership or Power Play?’, (2008) 
www.oxfam.org.uk/resources/policy/trade/downloads/bp110_epas.pdf) 
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The assessment is clear these initialled deals fail any objective test of 

development. It seems that, for its trade deals with the EAC ACP countries, 

Europe has chosen power politics over partnership. EC aims are closer to the 

‘global Europe’ strategy than to the ‘Cotonou spirit’.411 

 

The most obvious cost is the unfavourable shifts in revenue structures, 

heralded by losses in government revenues due to foregone customs 

revenues and the economic restructuring. Therefore there are costs such as 

fiscal costs, adjustment costs, and losses due to negative dynamic effects (of 

shifts) in the domestic production and investment base.412 Significant decline 

in government revenues will result in less budget funding for social and 

human development and would result into higher tax burden for citizens (as a 

way of adjustment). 

 

Research conducted in Kenya by Action Aid suggests that reciprocity 

represents a major threat to development and poverty reduction in Africa 

because EPAs are propelled mainly by EC market access interests. Much of 

the threat will come from processed imported products from the EC because 

agriculture, industrial and service sectors in African economies are so inter-

twined and inter-dependant that the 10% ‘protective window’ proposed under 

EPAs is highly unlikely to protect these countries’ long-term development 

needs.413 

 

While consumers in ACP countries may benefit from a wider variety of 

cheaper goods and services entering ACP markets under import liberalisation, 

an EPA would threaten livelihoods in key agricultural and manufacturing 

sectors. The removal of tariffs on EC imports will put products (often highly 

subsidised) from one of the world’s most economically advanced regions in 

direct competition with producers in some of the world’s poorest countries.414  
 

                                                 
411 (n 323 above) at 3 
412 (n 333 above) at 2 
413 (n 233 above) at 14 
414 (n 325 above) at 5 
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The EPA also fails to help tackle food insecurity though EAC ACP products 

are offered lower tariffs into the EU market, but fail to provide significant 

services opening. However, tariff gains are undermined by restrictive rules of 

origin, and they are also temporary, as Europe is set to open up to the ACP’s 

competitors.415 

 

The EPA fails to support economic diversification away from low value 

agricultural production by restricting the choices of EAC ACP governments to 

support the development of new industries, through the inclusion of ambitious 

tariff liberalisation schedules, and of a standstill clause that prohibits the ACP 

countries to ever raise tariffs. (While the texts include ‘infant industry’ 

safeguards, these may be difficult to trigger and are ill-suited to supporting the 

development of new industries.) 

 

The EPA is unlikely to attract quality new investment but it will tie ACP 

governments’ hands investors interests are placed above those of the 

public.416  

 

Investment measures that prohibit restrictions on repatriation of profits will 

result in continued capital flight from Tanzania. Due to WTO rules for which as 

a rule EPA must be compatible, would block the governments to give special 

treatments to local entrepreneurs as a means of supporting them to survive 

competition. European companies will definitely dominate the economy and 

hence conflicts could results.417 

 

EAC ACP countries face a major problem of capacity not only to supply 

services domestically and for export, but also to effectively regulate the 

operation of liberalised sectors.418 

 

While the texts include ‘infant industry’ safeguards, these may be difficult to 

                                                 
415 (n 325 above) at 3 
416 (n 325 above) at 3 
417 (n 333 above) at 4 
418 South Centre ‘Demystifying trade in services: A strategic guide for ACP EPA Negotiators’, (2007) 
SC/AN/TDP/EPA/5 at 18 http://www.southcentre.org [accessed on 31 August 2008] 
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trigger and are ill-suited to supporting the development of new industries. The 

closing of local manufacturing ventures, especially SMEs as a result of 

competition from cheap products from EC. This will result into job losses, 

unemployment poverty and hence loss of livelihoods. 

 

Local retail sector will collapse due to establishments of supermarkets from 

Europe. The small and medium sized business, where the majority of formal 

sector workers are employed, will be the most vulnerable because it is easy to 

undercut them. Local economic actors, particularly SMEs and women will be 

put to the margins as informal sector operators. 

 

Opening up to European competition for all Government tenders is another 

worrying consequence of the EPA in Tanzania (and the EAC partner states in 

general). Local companies who derive their income from government 

contracts (supplies, services etc) will have to compete with EU companies in 

bids and profits from these transactions will be repatriated as a result of 

investment protection deals. 

 

The effect of trade liberalisation on poverty reduction depends on: how much 

poor people produce exported goods and consume imports, the degree of 

labour mobility, the state of domestic industries and the state of income 

distribution. Depending on these factors, trade liberalisation can create 

winners and losers, aggravating or reducing gender, income or regional 

disparities.419  

 

A successful or pro-poor trade liberalisation strategy is one that ensures that 

the winners’ gains outweigh the losers’ losses (i.e. the winners can 

compensate the losers). The experience of the East Asian ‘tigers’ 

demonstrates that successful trade policies must be aligned with, rather than 

pursued in isolation from, development strategies.420 

                                                 
419 (n 233 above) at 9. Also see UNECA, ‘Africa economic report’, (2004) New York and Winters A., 
‘Trade policies of poverty alleviation’, (2002), in Hoekman B. and Matoo A., ‘Trade, Development and 
the WTO’, (2002) World Bank Washington D.C http://www.worldbank.org  
420 (n 233 above) at 9. Also see Amsden A., ‘Asia’s next giant OUP’, (1989) Oxford; Chang H.J., ‘The 
political economy of industrial policy in Korea’, (1993)16(2) Cambridge Journal of Economics. 
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Despite of the several concessions made by the EC to EAC partner states 

within the EPA for example asymmetrical liberalisation, DFQF access to the 

European market, excluding 18% of sensitive products, the EC has made 

reciprocity its most prominent ultimate goal. 

 

Lastly, while it is logical to argue that the principle of reciprocity is acceptable 

indeed encouraged in an economic relationship between parties of equal 

strengths and means, it is an aberration in a partnership among unequal 

parties. However this may be a blessing in disguise for EAC ACP countries to 

improve their competitiveness. This is on the premise that the non reciprocal 

trade arrangements between EAC ACP countries and the EC failed to yield 

the much desired development in the latter. 

 

The conclusion of FTAs between EC and groups of ACP member countries 

will bring a dramatic change in the trade relationship between north and 

south. This is due to the fact that the relationship will now be reciprocal. 

These regionalised FTAs will act as a stepping stone towards the integration 

of the economies of the ACP into the world economy. Proponents of this 

scheme argue on the conventional gains of market integration, where 

liberalization brings gains of static welfare nature and dynamic nature. Static 

welfare gains are due to the price advantages. That means the consumers will 

benefit from the reduction of the prices of goods and services following the 

opening of markets and due competition among firms.  

 

In conclusion the EAC EC EPA presents EAC partner states with immense 

trade opportunities with the EC (the biggest trading bloc in the world), and to 

consolidate the EAC integration into the world economy. However, deliberate 

efforts must be expended in order to exploit and benefit from these 

opportunities. The efforts should be directed at increasing production and 

trade capacity to address supply side constraints, compliance with and 

enforcement standards, energy (efficiency and reliability), Infrastructure 

improvement and development (road, rail, air, telecommunication and cold 

storage facilities among others).  
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Annex I illustrating major categories of NTBs  

 Category of NTB Non-tariff measure 

1 Sanitary and Phytosanitary 

Measures 

Health and sanitary regulations, quality 

standards, safety, industrial standards 

and regulations 

2 Technical barriers to trade Packaging and labelling, including 

trademarks, advertising and media 

regulation 

3 Government participation in 

trade, restrictive practises and 

more general policies 

Subsidies and other aids, government 

procurement policies, state trading, 

government monopolies and exclusive 

franchises, government industrial policy 

and regional development measure, 

government financed research, 

development and other technological 

policies, national systems of taxation and 

insurance, macroeconomic policies, 

competition policies, foreign corruption 

policies, immigration policies, rules of 

origin and domestic content requirement 

4 Customs procedures and 

administrative practises 

Customs valuation procedures, customs 

classification procedures, customs 

clearance procedures, consular 

formalities and sample requirement 

5 Quantitative restrictions and 

similar specific limitations 

Import quotas, export limitations, 

licensing (import and exports), voluntary 

export restrains, prohibitions (import and 

export), exchange and other financial 

controls, domestic content and mixing 

requirement 

6 Non-tariff charges and related 

policies affecting imports 

Variable levies, advance deposit 

requirements, anti-dumping levies, 

countervailing duties and border tax 

adjustment.  
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CHAPTER FOUR 
 

The Most Favoured Nation principle in the EAC EC Economic 
Partnership Agreement 

 

4.1 Introduction and Background to the MFN principle 
 
The Most Favoured Nation (MFN) principle has been a central pillar of trade 

policy for centuries.421 At first, MFN provisions were used in commercial 

treaties on a limited basis as a link between specialised groups of states. After 

the demise of mercantilism, MFN provisions were broadly applied to 

concessions granted to all countries.422 The MFN principle is also often 

referred to as the cornerstone of the multilateral trading system (the MFN 

status is sometimes referred to as non discrimination).423  

 

The MFN obligation calls for a country to grant to every other country with 

which it has signed an MFN treaty the most favourable treatment that it grants 

to any other country with respect to imports, exports and related 

regulations.424 The MFN treatment means essentially an obligation to treat 

activities of a particular foreign country or its citizens at least as favourably as 

it treats the activities of any other country.425 It is a legal obligation to accord 

equal treatment to all nations accorded the benefit.426  

 

For example, if country X has granted MFN treatment to country Y, and then it 

grants a low tariff to country Z on imports from Z to X, country X is obliged to 

accord the same low-tariff treatment also to country Y and its citizens.  

 

                                                 
421 Jackson H.J., The World Trading System, Law and Policy of International Economic Relations, 2nd 
edition, (1997) at 157. In this chapter the wording MFN principle and MFN clause are used 
interchangeably to illustrate the application of the MFN principle. 
422 Matsushita M, Schoenbaum J.T, and Mavroidis C.P., The World Trade Organisation: Law, Practise 
and Policy, 1st edition (2003) at 144 
423 Trebilcock J.M, Regulation of International Trade, 3rd edition, (2005) at 49 
424 (n 245 above) at 49 
425 (n 421 above) at 157 
426 (n 422 above) at 143 
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MFN clauses can be conditional or unconditional, under conditional MFN, 

when a country A grants a privilege to country C while owing MFN to country 

B, then country A must grant the equivalent privilege to B but only after B has 

given A some reciprocal privilege to ‘pay for it’.427 Under unconditional MFN, 

in the case above, A must grant the equivalent privilege to country B without 

receiving anything in return from B.428 

 

The phrase MFN appeared for the first time in the eighteenth century, and the 

clause begun to develop into its modern form during this period. At this stage, 

the MFN clause was unconditional, which meant that the generalisation of 

concessions was not contingent upon the receipt of concessions equal to 

those exchanged by the original parties to a commercial treaty.429   

 

In the 1800s and 1900s, the MFN clause, either conditional or unconditional, 

was included frequently in a variety of treaties, particularly in the friendship, 

commerce, and navigation treaties.430 The conditional MFN policy was 

virtually abandoned as the wave of liberal economic sentiment carried the 

unconditional MFN clause to the height of effectiveness.431 

 

After the Second World War, the MFN clause resumed its importance and 

contributed to the beginning of a new era of trade liberalisation. It was widely 

agreed that the pre-war economic nationalism and protectionist policies which 

led to uneconomic diversions of world trade had strongly contributed to the 

outbreak of the war. The Allied Nations sought to establish institutions that 

would liberalise trade and limit restrictive practises.432 

 
The GATT secretariat was established in order to proscribe the discriminatory 

trade treatment which had caused international trade to develop into 

economic blocs. The GATT secretariat, therefore, emphasized the principle of 

                                                 
427 (n 421 above) at 161 
428 (n 421 above) at 161 
429 (n 245 above) at 50. By the eighteenth and nineteenth centuries, MFN provisions were in general 
use among European and American trading nations. 
430 (n 421 above) at 158 
431 (n 245 above) at 50 
432 (n 245 above) at 51 

 

 

 

 



 106

non-discrimination in trade.433 The MFN principle went through several stages 

of development until its introduction in the General Agreement on Tariffs and 

Trade 1947.434 This principle was further divided into two parts that is external 

non-discrimination prescribed in Article I and internal non-discrimination 

prescribed in Article III of the GATT.435 

 

On the other hand, as the GATT superseded a series of reciprocal bilateral 

trade agreements, it was inevitably based on the principle of reciprocity. Even 

though most such trade agreements, especially those concluded between 

European states, contained a conditional MFN clause, these clauses were not 

incorporated into the GATT agreement.436 

 

The MFN principle, in its current usage (Article 1 of the GATT),437 is 

unchanged from its articulation in the GATT 1947 and states that: 

 

‘…any advantage, favour, privilege or immunity granted by any 

contracting party to any product originating in or destined for any other 

country shall be accorded immediately and unconditionally to the like 

product originating in or destined for the territories of all other 

contracting parties’. 

 

The MFN obligation under the GATT is unconditional and quite broad. It 

includes not only tariffs and associated customs measures, but also, through 

the incorporation of Article III:2 and Article III:4 of the GATT, internal taxes, 

                                                 
433 Yanai A., ‘The function of the MFN clause in the Global Trading System’, (2002)01/02(3) APEC 
Study Centre Economics Cooperation Studies Department Institute of Developing Economies JETRO at 
14 http://www.ide.go.jp/English/Publish/Download/Apec/1863ra0000006alg-att.pdf [accessed on 11 
March 2009] 
434 (n 245 above) at 49 
435 Article III of the GATT deals with the regulation of foreign products, indicating that, once they are 
imported and tariffs are paid, they should be treated on equal terms with domestic products in respect 
to taxes and other requirements. In other words, Article III enforces the National Treatment rule. 
436 (n 433 above) at 15 
437 Article1:1 of the GATT covers duties and charges levied on goods or on international transfer of 
payments related to those goods; the methods of levying such duties and charges; all rules and 
formalities related to importation and exportation; internal taxation; and internal regulations of the type 
covered by Article 

 

 

 

 



 107

charges and regulations affecting the sale, distribution, and use of 

products.438  

 

In conclusion a historical examination of MFN clauses suggests that their birth 

was the product of necessity – the need to avoid troublesome and repetitive 

procedures by applying the same conditions to all trade partners. Early MFN 

clauses functioned as instruments to generalize concessions, while present-

day clauses work as means to actualize non-discrimination.439 

 
4.2. Interpretation and Application of the MFN Principle 
Davey and Pauwelyn also identify several interpretive issues with respect to 

Article 1 of the GATT. These include: the scope of coverage of Article 1:1, the 

meaning of ‘any advantage, favour, privilege or immunity’, the meaning of 

‘accorded…unconditionally’ and the interpretation of like products.440 

 

4.2.2 Like Products 
It is not always easy to determine the way the MFN obligation applies. First, in 

the GATT and many other agreements, the language of the obligation speaks 

of MFN treatment for ‘like products’. Therefore the question often arises as to 

what ‘like products’ are.441  

 

The issue of ‘like products’ relates frequently to classification of goods for tariff 

purposes. One of the main problems with the concept of ‘like product’ is to 

establish rules on the basis of which products may be differentiated. When 

determining whether products are like, WTO dispute settlement panels have 

taken into account factors such as tariff classification, physical characteristics, 

end-uses, consumers’ tastes and habits.442  

 

                                                 
438 (n 422 above) at 147 
439 (n 433 above) at 20      
440 Davey J.W and Pauwelyn J.,‘MFN unconditionality: A legal analysis of the concept in view of its 
Evolution in the GATT/WTO Jurisprudence with particular reference to the issue of ‘Like Product’, in 
Cottier T. and Mavroidis C.P., (eds) Regulatory Barriers and the Principle of Non-discrimination in 
World Trade Law(2000) Ann Arbour: University of Michigan Press at 17    
441 (n 421 above) at 162 
442 (n 245 above) at 65 
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For example if country A, wishes to differentiate its treatment of countries B 

and C, regarding tariffs on radios, one way to do this is to analyse the imports 

from country B and C so as to discern any distinguishing characteristics. If its 

discovered that B ships FM radios while C ships AM radios, then A will be 

tempted to charge a higher tariff on FM radios, if it intends to favour C or 

disfavour B.443  

 

In EC – Bananas, the Appellate Body stated that ‘the essence of the non-

discrimination obligations is that like products should be treated equally, 

irrespective of their origin. As no participant disputes that all bananas are like 

products, the non-discrimination provisions apply to all imports of bananas 

irrespective of whether and how a member categorizes or subdivides these 

imports for administrative or other reasons’.444 

 

In Canada – Autos the Appellate Body (AB) asserted that the object and 

purpose of Article 1 of the GATT is to prohibit discrimination among ‘like 

products’ originating in or destined for different countries. According to the AB, 

the prohibition of discrimination in Article 1 also serves as an incentive for 

concessions, negotiated reciprocally, to be extended to all other members on 

an MFN basis.445  

 

In conclusion the MFN principle bans discrimination between countries in 

respect to ‘like products’. Therefore ‘unlike’ products may be treated 

differently by countries. 

 

4.2.3 Advantage, Favour, Privilege or Immunity 
Article 1:1 of the GATT covers any advantage, favour, privilege or immunity 

granted to both members and non-members of the WTO. The interpretation of 

‘advantage’ has been briefly discussed in several cases.446 A key application 

                                                 
443 (n 421 above) at 162 
444 Paragraph 191 Appellate Body Report, European Communities – Regime for the importation, sale 
and distribution of Bananas (EC – Bananas), WT/DS 27/AB/R/ DSR 1997: II; 589 adopted on 25 
September 1997  
445 Paragraph 84 Appellate Body Report, Canada – Certain Measures Affecting the Automotive 
Industry (Canada – Autos), WT/DS 139/AB/R, WT/DS 142/R, adopted 19 June 2000: VI, 2995. 
446 (n 245 above) at 56 

 

 

 

 



 109

of the MFN rule is the interpretation given to the term ‘advantage’ in GATT 

Article I:I. First, the term ‘advantage’ applies to cases of explicit discrimination 

between products on the basis of their country of origin. Thus, different tariff 

rates, quotas, and taxation rates for ‘like products’ from different countries 

would be prohibited because the difference would afford some an 

‘advantage’.447  

 

Second, an ‘advantage’ can also take the form of a procedural requirement or 

practise. For example, in United States – Denial of Most Favoured Nation 

Treatment as to Non-Rubber Footwear from Brazil, the GATT panel held that 

countervailing duty order was accorded by the United States to certain 

countries, while other countries were required to request an injury review for 

such back-dating.448 It made no difference whether the products covered by 

the (antidumping or) countervailing duty were ‘like’. 

 

Third, the term ‘advantage’ also covers indirect discrimination where the 

distinction is not expressly on the basis of countries but is drawn on the basis 

of conditions that obtain within countries. The leading case is the Belgian 

Family Allowances case;449 In this case different levies were made with 

respect to products purchased by public bodies, based upon whether the 

products originated in countries with family allowance taxation systems similar 

to Belgium’s. The panel held this to be a violation of Article I:I 450. 

 

4.2.4 Unconditionally  
Article I:I  of the GATT also provides for an unconditional MFN obligation, that 

is any concession accorded to one country must be unconditionally and 

                                                 
447 (n 422 above) at 149 
448 Paragraph 3 Belgian Family Allowances (Allocations Familiales), 7 November 1952, GATT 
B.IS.D. (1st supp.) 1953 at 59. Denmark and Norway submitted a complaint regarding the application 
of a Belgian law imposing a charge on foreign goods purchased by public bodies when those goods 
originated in a country whose system of family allowances did not meet specific requirements. 
449 (n 448 above) at 59 
450 (n 422 above) at 149. The panel held that ‘the Belgian legislation would have to be amended insofar 
as it introduced a discrimination between countries having a given system of family allowances and 
those which had a different system or no system at all, and made the granting of the exemption 
dependant on certain conditions 
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without payment be extended to all WTO members.451 ‘Unconditionality’ was 

one of the main issues in Belgium – Family Allowances, the panel ruled that 

Article I:I of the GATT prohibits the imposition of discriminatory internal taxes. 

This ruling could be interpreted to mean that that pursuant to Article I, 

members can not impose a condition on the granting of an advantage that 

results in discrimination between countries.452   

 

4.3 Exceptions to the MFN principle 

Despite the policies and legal obligations that support MFN, it is widely 

recognised that substantial departures from MFN in international trade 

practise are evident. Indeed, it has been estimated that 25 percent of all world 

trade moves under some form of discriminatory regime that is a departure 

from MFN principles.453 

 

Some of these departures were anticipated by the original drafters of the MFN 

clauses, such as in GATT.454 For example, it has been recognised for 

centuries that although a tariff may be established on an MFN basis, 

classifications of tariff items can to some extent operate effectively to 

discriminate among goods of various countries.455 

 

As an illustration within the EAC customs union there are at least three levels 

of tariffs that may apply to goods imported into any one of the partner states, 

the GATT bound-tariff level for GATT parties that are not in the customs 

union; tariff-free treatment for customs union goods, and tariffs on goods from 

other countries that are not GATT parties. 

 

Further, at the time of coming into effect of the GATT historical preferences in 

force at the time were ‘grandfathered’ under paragraph 2 and 4 of Article 1 of 

the GATT. This was subject to the requirement that the margin of preference 

can not be subsequently be altered in such a way as to exceed the difference 

                                                 
451 (n 245 above) at 59 
452 (n 245 above ) at 60 
453 (n 421 above) at 163 
454 (n 421 above) at 163 
455 (n 421 above) at 163 
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between the MFN rate and preferential rates existing as of 10 April 1947. 

These provisions complete that the absolute, not proportional, difference 

between MFN and preferential rates must be maintained when MFN rates are 

reduced or raised.456 

 

For example, if the MFN rate is 20% and the preferential rate 10% on 

imported widgets, and the MFN rate is subsequently reduced to 15% (a 25% 

reduction), the preferential rate can be reduced to 5% and not 7.5% (which 

would be a 25% reduction). This exception has become less important over 

time as MFN rates have been negotiated down and differences between the 

preferential rates and MFN rates progressively reduced. In addition, many of 

the preferences referred to in paragraph 2 have been subsequently changed 

or terminated.457  

 

One of the most prominent  and difficult problems engendering exceptions to 

MFN and GATT is found in GATT Article XXIV, which provides exceptions for 

customs unions, FTAs and interim agreements leading to either. Article XXIV 

of the GATT has furnished an extremely large loophole for a wide variety of 

preferential agreements.458  

 

Provided that two basic conditions are met, that is trade restrictions are 

eliminated with respect to ‘substantially all trade’ between the constituent 

territories, and customs duties shall not be higher thereafter than the duties 

prevailing on average throughout the constituent territories prior to the 

formation of a customs union or FTA.459    Subject to these two conditions, 

constituent territories are permitted to establish more favourable duty and 

                                                 
456 (n 245 above) at 54 
457 (n 245 above) at 54. GATT Article XXIV is based partly on the historical precedent of special 
regimes of frontier traffic between adjacent countries, and partly on the policy that total world welfare 
can be enhanced by regimes of trade that totally eliminate restrictions to trade among several countries. 
458 (n 421 above ) at 165. In a customs union, customs duties between the parties are eliminated and a 
common tariff with regard to third countries is adopted by all parties to the union. In a FTA, the parties 
eliminate tariffs as between themselves but do not adopt a Common External Tariff. FTAs are therefore 
prone to a type of trade diversion where goods from third countries enter the FTA at the point of the 
lowest tariff and then move to their ultimate destination within the FTA duty free. This is dealt with by 
differential and stricter RoO. 
459 (n 245 above) at 55 
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other arrangements among themselves than pertain to trade with non-

member countries.460 

 
The customs laws of many nations require identification of the country of 

origin for imported goods. If true MFN were followed for all goods and all 

origins, then presumably no need would exist for such rules. In fact, however, 

there is considerable differentiation of treatment of imports, depending on 

there origin.461  

 
Furthermore, waivers can sometimes authorise departures from MFN. The 

Generalised System of Preference program to favour trade of LDCs operated 

under the benefit of a waiver from GATT MFN from 1971 to 1981.462 Later it 

was presumed to be authorised by the Tokyo Round Understanding, called 

the enabling clause, but officially entitled the understanding on Differential and 

More Favourable Treatment, Reciprocity, and Fuller Participation of 

Developing Countries.463 

 

In my view the foundation of the multilateral trading system is built on the 

MFN principle that has evolved overtime however the exceptions discussed 

above highlight some of the challenges faced in the enforcement of the 

principle. However depending on how the parties to an agreement draft the 

MFN clause it has numerous implications. In case of the EAC EC EPA, the 

implications are discussed in detail below.  

 

4.4 The Economic Implications of the MFN principle  
The success of the MFN principle and its continued application are due to the 

perceived economic and political benefits of its use.464 

 

Arguably, one of the main virtues of the MFN clause is its multiplier effect that 

is MFN treatment causes generalisation of liberalising trade policies, so that 

                                                 
460 (n 245 above) at 55 
461 (n 421 above) at  167 
462 (n 421 above) at 164 
463 (n 421 above) at 164 
464 (n 422 above) at 144 
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overall more trade liberalisation occurs. However, if, on one hand, the 

automatic extension of concessions caused by the MFN clause contributes to 

the generalisation of liberalising trade policies, on the other hand the 

opportunities for free-riding generated by the clause may result in less trade 

liberalisation.465 

 

The disadvantage of MFN treatment is that ‘free riders’ may be encouraged to 

take advantage of the system by claiming the benefits of liberalisation forged 

by states while keeping their own markets closed.466 In the past, the possibility 

of ‘free riding’ has led some states to make MFN treatment conditional on 

other states granting concessions in return.467 

 

Unconditional MFN treatment is especially useful in a multilateral system. This 

is because concessions which one country makes to another becomes 

generalised in favour of all countries to which the countries to which the 

country making the concession was obligated by treaty to extend MFN 

treatment.468 

 

Unconditional MFN treatment reduces the transaction costs of entering and 

maintaining the multilateral trading system. It avoids the enormous difficulty 

involved in negotiating a multitude of interlocking bilateral agreements.469  

Unconditional MFN treatment has been found to be the simplest system to 

administer and the most effective way of extending trade. Therefore, while 

details of the multilateral trading system are not reciprocal, the system as a 

whole is maintained and operated under broad principles of reciprocity and 

conditionality.470 

                                                 
465 (n 245 above) at 52 
466 (n 422 above) at 144 
467 Although conditional MFN treatment has now been largely abandoned, it still reappears from time 
to time. There two main reasons that conditional MFN treatment has largely been abandoned. First, it 
proved unworkable as ascertaining of what constituted equivalent compensation in application of the 
conditional MFN principle was found to be difficult or impracticable. Second, conditional MFN 
treatment was counterproductive because instead of securing concessions, it merely provided the 
opportunity to bargain for equity of treatment.  
468 (n 422 above) at 145 
469 It also counteracts the ‘prisoners’ dilemma namely the temptation to cheat the system because the 
putative cheater knows that the fruits of his bargain would immediately be claimed by all states.  
470 (n 422 above) at 145 
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The MFN obligation also impacts on the bargaining game by protecting the 

value of concessions against future erosion, and eliminating the threat of 

discriminatory arrangements. Schwartz and Sykes note that: 

 

‘…a trading regime without a MFN obligation creates an opportunity for 

a subset of trading nations to threaten to create a discriminatory 

arrangement even one that was not genuinely in their joint interests 

unless other nations make concessions to stop it…With the MFN 

obligation in place, by contrast, nations are disabled from making 

threats to discriminate.471 

 

In addition, the presence of the MFN clause in a treaty for example between 

countries A, B and C protects the value of concessions by preventing country 

B from making a concession to the same goods to country C without 

extending this concession to A. 

 
Implementing an MFN clause in an FTA, in an unconditional form, would 

oblige any party to the FTA, should they provide more favourable concessions 

to a third party, to provide those same concessions to the original members of 

the FTA. Concessions therefore do not remain internal to the FTA but can 

seep into the multilateral system.472 

 
For example if country A receives a concession from country B and is not 

entitled to MFN treatment from B, then the value of the concession can be 

undermined if country B later makes an even better concession to country C 

on the same goods (or close substitutes). Faced with this uncertainty, country 

                                                 
471 (n 245 above) at 52. See also Schwartz F.W, and Sykes O.A., ‘The Economics of the Most Favoured 
Nation Clause’, in Bandari S.J, and Sykes O.A., (eds) Economic Dimensions in International Law: 
Comparative and Empirical Perspectives, (1997), Cambridge: Cambridge University Press) 
472 Haynes - Prempeh M., ‘The MFN clause in the EPA supporting Multilateralism of Making Foes of 
Nations?’ (2008) A Paper presented at the 6th Garnet PhD School: Global Governance & 
Regionalism: The Institutional Dimension at  5 
http://www.garneteu.org/fileadmin/documents/phd_school/6th_phd_school/Students_papers/Haynes_P
rempeh.pdf [accessed on 18 October 2008] 
 

 

 

 

 



 115

A would offer less for the concession in the first place (as would country B for 

the reciprocal concession), and fewer valuable deals would be struck.’473 

 

The MFN clause also finds support in the classical theory of international 

trade. According to this theory, discrimination between foreign suppliers 

distorts the working of the price mechanism. When governments apply trade 

restrictions uniformly without regard for the origin of goods, the market system 

of goods allocation and production will have maximum effect. On the other 

hand, when governments discriminate between exporters, they cause a 

misallocation of resources by inducing a shift of resources toward those 

relatively less efficient producers who are favoured and away from those more 

efficient producers who are disfavoured.474 

  

The MFN principle ensures the removal of distortions that otherwise would 

hinder the operation of comparative advantage.475 For example, if country K 

does not produce product X, and if country U can supply product X at a lower 

price than country T, country K can increase its economic efficiency by 

importing it from country U. If, however, country K applies higher tariff rates to 

product Xs from country U than to product Xs from country T, country K may 

end up importing product Xs from country T, even though country T is not as 

efficient a supplier.  

 

In light of the example above, this distorts trade and, as a result, reduces the 

welfare of country K and the economic efficiency of the entire world. If, 

however, the MFN principle is applied between the three countries, then 

country K will apply its tariffs equally to all exporting countries and will 

therefore necessarily import product X from country U because it is cheaper to 

do so. Therefore the most efficient result is attained. 

 

                                                 
473 Schwartz W.F. and Sykes A.O., ‘The economics of the most favoured nation clause’, In Bhandani 
J.S. and Sykes A.O., (eds.), Economic Dimensions in International Law: Comparative and Empirical 
Perspectives.(1997) Cambridge University Press, pp. 43–79 at 62 
474 (n 245 above) at 51 
475 (n 422 above) at 144 
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The MFN helps to minimise transaction costs, because customs officials at 

the border may not need to ascertain the ‘origin of goods’ to carry out their 

tasks with respect to goods controlled by MFN.476 In my opinion since all 

countries are treated equally, this will lead to enhanced economic efficiency 

because countries will not incur monitoring and negotiation costs.  

 

According to the classical theory of international trade, discrimination between 

foreign suppliers distorts the working of the price mechanism. Therefore the 

political rationale for the MFN principle is based on the belief that the MFN 

promotes better international relations since it avoids the bitterness and 

tensions that may result from discriminatory policies.477  

 

When governments apply trade restrictions uniformly without regard for the 

origin of goods, the market system of goods allocation and production will 

have maximum effect. On the other hand, when governments discriminate 

between exporters, they cause a misallocation of resources by inducing a shift 

of resources towards those relatively less efficient producers who are 

favoured and away from those more efficient producers who are 

disfavoured.478 

 

In conclusion the widespread and continued use of the MFN clause in bilateral 

and multilateral trade agreements is clearly due to the advantages associated 

with the clause. By applying an MFN clause in an agreement any concessions 

and accrued benefits resulting from trade negotiations are more likely to be 

applied equally to all other WTO members, even though they may be 

excluded from the negotiations. 

 

4.5 Implications of the MFN principle in the EAC EC EPA. 
The MFN clause is the cornerstone of the principle of non-discrimination that 

underlies the entire international trading system (this is clear in light of the 

discussion above): it is also accepted by WTO members that the MFN clause 

                                                 
476 (n 421 above) at 159 
477 (n 440 above) at 15 
478 (n 245 above) at 51 
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makes sense within the WTO context. However, the MFN clause has stirred 

up controversy in the EPAs, this is probably because the MFN clause has no 

place as part of EPAs.479  

 

The twenty five years of the EC’s trade relationship with ACP countries was 

marked by the signing of the Cotonou Partnership Agreement (CPA) in 

2000.480 The Lomé Convention, buttressed with generous non-reciprocal 

preferential market access into the European market for ACP exports but 

having failed to achieve these goals, hare now been replaced with new 

reciprocal regional FTAs.481 

 

These FTAs were deliberately called EPAs since they go beyond liberalisation 

of markets known of standard FTAs to include some of the development 

dimensions that characterised the Lomé agreements, albeit now, within the 

rubric of trade liberalisation. For that reason, EPAs have been understood to 

be development oriented, and not classical hard nosed, FTAs.482 

 

There key economic reasons why the Lomé Convention were overhauled; 

however, political and legal challenges were the main reasons. The non-

reciprocal trade preferences granted to ACP countries under the Lomé 

Convention and, in the interim period, under the CPA, had been accused of 

contravening a fundamental principle of the WTO ‘enabling clause’483 

 

After the establishment of the WTO in 1995, the EC managed to secure a 

waiver allowing it to continue contravening the WTO stipulations. The waiver 

was extended for 7 years during the WTO’s Doha Round in 2001 to allow both 

                                                 
479 Dièye C.T and Hanson V., ‘MFN provisions in EPAs: a threat to South – South trade? (2008)7(2) 
Trade Negotiations Insights at 3 www.acp-eu-trade.org [accessed on 30 December 2008] 
480 The CPA, though replete with several objectives and principles, has the contribution to sustainable 
development, poverty eradication and gradual integration of ACP countries into the global economy 
(Article 1:2 of the CPA) as its salient end goals.  
481 (n 49 above) at 6  
482 (n 49above) at 6 
483 The ‘enabling clause’ allows industrial countries to give unilateral non-reciprocal preferential 
treatment to either all WTO least developed countries (LDCs), or, all developing country members but 
not to the two categories of countries in the same region. Therefore, since ACP countries cover both 
categories, the non-reciprocal Lomé preferences granted to the ACP countries contravened the current 
WTO rules. 
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parties ample time to find a way out of the WTO’s rule. The EPAs which come 

into force beginning January 2008 have been claimed to provide the 

solution.484  

 

It is provided under the EAC EC EPA that the EC party shall accord to the 

EAC party any more favourable treatment applicable as a result of the EC 

party becoming party to an economic integration agreement with third parties 

after the signature of the agreement. In return, the EAC party shall accord to 

the EC party any more favourable treatment applicable as a result of EAC 

party becoming party to an economic integration agreement with any major 

trading country after the signature of the agreement.485 

 

In situations of trade agreements between the EAC party with countries of the 

ACP group, or other African Countries and regions, the EAC party shall not be 

required to accord any resulting MFN treatment to the EC party.486 

Furthermore, it is provided that the provisions above shall not be construed as 

to oblige the parties to extend reciprocally any preferential treatment 

applicable as a result of the one of them being party to an economic 

integration agreement with third parties on the date of signature of the EPA.487 

 
Therefore, under MFN treatment, first if EC gives better treatment to a third 

country, they have to give it to the EAC partner states as well; secondly, if 

EAC partner states gives better treatment to a developed country or any 

country accounting for more than 1% of world merchandise trade, EAC 

partner states have to extend the same treatment to EC; and lastly, Members 
                                                 
484 (n 49 above) at 7.  Interestingly, under the EPAs ACP-EC trade relationship is governed under 
article XXIV of the GATT rather than the ‘enabling clause’. 
485 Article 16(6) of the EPA defines a major trading economy to mean any developed country, or any 
country accounting for a share of world merchandise exports above 1% in the year before the entry into 
force of the economic integration agreement that is the EPA, or any group of countries acting 
individually, collectively or through an economic integration agreement accounting collectively for a 
share of world merchandise exports above 1.5% in the year before the entry into force of the EPA. 
According to WTO data, Brazil accounted for 1.5% in 2006, compared to 16.4% for the EU and 11.5% 
for the US. Other developing countries affected would include China; accounting for 10.7% of world 
exports that year, as well as Mexico, Malaysia, India and Indonesia (which cross the threshold with 
between 2.8% and 1.1%). It should be noted the ‘MFN’ clause is included in all the EPAs between the 
ACP countries and the EC however there are slight differences in the circumstances under which the 
clause may be triggered into application by the different ACP regions/countries. 
486 Article 16(4) of the EPA 
487 Article 16(3) of the EPA 
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of the ACP group and other African countries are not covered by the MFN 

provision with respect to the EAC EC EPA. 

 

A few southern countries meet this criterion of major trading economies. They 

should be concerned by this only if they were to grant ACP countries better 

conditions than the EC in future trade negotiations. If that happened, then 

ACP countries (in this case EAC partner states) would be in a position to 

grant such countries better treatment than we gave the EC. The EC, in turn, 

would then be in a position to request implementation of the MFN clause in its 

favour.488 

 

However, the MFN clause has stirred up controversy in EPAs, it has no place 

as part of them according to Dièye C.Tidiane and Hanson Victoria.489 The EC 

was within its rights to demand trading preferences from ACP countries on the 

same basis as those it grants to them (reciprocal trade preferences). But the 

EC goes too far when it asks that the ACP countries gives in return all that 

they might ‘one day’ grant other countries, regardless of what those others 

might give them. This is certainly a ‘pre-emptive’ injustice for ACP countries 

and Brazil was justified to point it out.490 

 

Therefore it is not surprising that MFN clauses in EPAs were denounced by a 

number of WTO members who saw it as putting in place a European strategy 

aimed at maintaining and increasing its share of a regional and continent-wide 

market that it had not yet been able to tap. Even before Brazil’s sensational 

intervention at a WTO session where it warned of the dangers of including the 

MFN clause in EPAs not only for the ACP countries but for all developing 

countries 491 

 

This is mainly because the MFN clause in an EPA ‘multilateralises’ any new 

FTA concessions that a country may receive to all other partners with which it 

                                                 
488 Camilo F.A.C., ‘MFN in the Cariforum EPA is no treat to South-South trade’, (2008)7(4), Trade 
Negotiation Insight, at 10 http://www.ictsd.org/tni [accessed on 15 August 2008] 
489 (n 479 above) at 3 
490 (n 479 above) at 3 
491 (n 479 above) at 2  
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shares an FTA. Though ‘Multilateralising’ the obligations in regional 

agreements is one avenue through which harmony can be achieved between 

the regional and multilateral trading system.492 

 

In light of the above, the inclusion of the MFN clause in the EAC EC EPA will 

have two major effects. First, the EAC partner states will be permanently 

opened to all goods, service-providers and investors from the EC through the 

provisions on free entry, national treatment, non-discrimination and 

permanency of this opening would be locked-in by treaty. 

 

Secondly, by liberalising the EAC market the EC will have succeeded in 

ensuring a competitive environment is created for all its goods, service 

providers and services. Therefore given a minimal regulatory framework in 

place within the EAC market, constraints will be eased creating a likelihood of 

increased private investments from the EC. However there is need for the 

EAC partner states to put in place some measures to promote local 

production capacity. 

 

Brazil has raised serious concerns that the MFN clause in the EPAs between 

the EC and ACP countries could pose a serious threat to improving trade 

between developing nations. The Latin American country, which voiced its 

fears during the WTO General Council in Geneva on 5 February 2008, 

pointed to the negative effects of the so-called MFN clause included in both 

the Caribbean and interim EPAs.493 

 

According to Brazil by including MFN clauses in EPAs, the EC would be 

turning the ‘Enabling Clause’ upside down.494 When the ‘Enabling Clause’ 

was negotiated in the 1970s, one of its main objectives was to increase trade 

among developing countries, on a preferential basis. This possibility is clearly 

                                                 
492 (n 472 above) at 12 
493 (n 479 above) at 1; In this instance an interim EPA also includes the EAC EC EPA. 
494 The ‘Enabling Clause’ was adopted under the GATT IN 1979, allows developed members of the 
WTO to give preferential and more favourable treatment to developing members while not doing so to 
wealthy ones. In addition to North – South trade preference schemes, it also specifically refers to 
regional or global arrangements entered into amongst less-developed contracting parties for the mutual 
reduction or elimination of tariffs. 
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mentioned in indent C of paragraph 2 of the ‘Enabling Clause’, which 

determines that the provisions of the clause apply to ‘regional or global 

arrangements entered into amongst less-developed Contracting Parties for 

the mutual reduction or elimination of tariffs …’495 

 

According to Brazil, including the MFN clauses would discourage any 

developing country from entering into agreements aimed at securing mutual 

concessions with EPA countries, on the grounds that the existing access to 

markets granted to EC by the ACP would equal the maximum access possible 

to other developing countries because in effect anything above would 

automatically have to be offered back to EC.496  

 

Brazil further argues that the inclusion of MFN clauses in the EPAs, if 

confirmed, will discourage or even prevent third countries from negotiating 

FTAs with EPA parties and this will create major constraints to South-South 

trade. This comes at a moment when we are witnessing a major expansion of 

that trade and the prospects for promoting further growth through initiatives 

like the extension by some developing countries of duty-free, quota-free 

market access to LDCs and the current round of global system of trade 

negotiations.497  

 

The inclusion of MFN clauses in the EPAs has the potential to undermine 

these initiatives and to create constraints to the development of South-South 

trade. This will not help the integration of developing countries into the world 

trading system, one of the central objectives of the Doha round (also a key 

objective of the EPAs).498 

 

According to Carmen Pont-Vierira Dos Santos, a former WTO official in 

charge of regional trade agreements ‘Brazil would be reluctant to make 

concessions in exchange for concessions that will be extended to the EC,’ 
                                                 
495 General Council meeting-Item 6 ACP-EU Economic Partnership Agreement statement by Brazil 5 
February 2008  Paragraph 4 http://www.acp-eu-trade.org/library/files/Brazil_EN_050208_Statement-
WTO-General-Council.pdf [accessed on 10 January 2009] 
496 (n 479 above) at 2 
497 (n 495 above) Paragraph 9  
498 (n 495 above) Paragraph 9  
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India would also be wary of giving up anything in exchange for far reaching, 

prompt access to an ACP country’s automobile market, if it knew it had to 

compete on identical terms with European cars, she said. The MFN clauses 

do introduce a ‘real problem’ and a disincentive to South-South commerce.499 

 

This suggests that the MFN clauses curtail negotiated rights for developing 

countries and in effect ‘unable’ the ‘Enabling Clause’ in some cases. Pont-

Vieira Dos Santos said that if such clauses become a practice ‘it could 

contribute to fewer South-South agreements, and maybe more North-South 

agreements.’500 

 

According to Rob Davies, (South African Deputy Minister for Trade and 

Industry), the MFN clause suggests that tariffs on EC products cannot be 

higher than the levies imposed on goods from developing countries. EPAs 

thus prevent other developing countries from having an advantage in bringing 

their goods on the markets of developing nations.501 

 

‘This would lock us (ACP countries) into a primary relationship with the 

EC for ever more. It would be an unacceptable limit on our 

sovereignty’.502 

 

Brazil raised this issue because they thought the conditions that were 

presumably being asked from the ACP countries were unfair, especially within 

the context of the Doha Development Round. As a developing country that 

has seen its trade with other developing countries grow significantly in the 

past ten years to the point that South-South trade now represents 55% of 

Brazilian total trade, Brazil has not only systemic and legal concerns with the 

MFN clauses but also very concrete objections to those clauses.503  

                                                 
499 (n 59 above) at 2 
500 (n 479 above) at 2 
501 (n 479 above) at 2 
502 (n 479 above) at 2; see also: Africa: EPAs signed after EU’s threats, Africa News, 21 December 
2007, www.africanews.com/site/list_messages/14101) 
503 Brazil further contends that they would like to hear from the EC the rationale for devising these 
agreements in this format and, particularly, would seek confirmation of the existence of a MFN clause 
in these agreements, something that will affect third parties in their negotiations with the ACP 
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Brazil’s reservations are widely shared, as the EC proposal seems to run 

counter to a strong and almost irreversible tendency towards increasing trade 

between developing countries particularly India, Brazil, China and the African 

nations. Even though EC is undeniably Africa’s main trading partner, and will 

probably remain so for years to come, its share of trade with Africa continues 

to decline, whereas Africa’s share with countries such as China is showing a 

stratospheric rise.504 

 

Brazil, which was supported by several developing countries including South 

Africa, China, India, Paraguay and Argentina, said it was raising the issue 

partly out of systemic and legal concerns that would affect all WTO members, 

but also due to ‘very concrete objections’ arising from the implications for its 

own trade with other developing countries.505 

 

In my view, much as the inclusion the MFN clause in the EPA is not 

contradictory to ‘Enabling Clause’ on the face of it, however the application of 

the MFN clause is likely to negatively affect South-South trade. This is 

because if developing countries classified as major trading economies in the 

EPA extend better concession to the EAC partner states then the same 

concessions will be extended EC. This places the EC in an advantageous and 

secure bargaining position for its goods and services as compared to 

countries classified as major trading economies. 

 

The EC argues that in expressing concerns about the inclusion of the MFN 

clause within the EPAs, Brazil was also inaudibly pursuing its medium term 

economic interests. Indeed, some point out that the Latin American giant is 

not driven solely by systemic concerns but rather by an appreciation that its 

offensive interest could be thwarted by an EPA MFN clause as 55% of Brazil’s 

total trade is with developing countries. Moreover, it is important to be aware 

that the EC is currently negotiating FTAs with Central America and the 
                                                                                                                                            
countries and that will bring a series of challenges and difficulties to developing countries in particular 
and to the WTO Membership as a whole. 
504 (n 479 above) at 2 
505 (n 479 above) at 2 
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Andean Pact – Brazil’s natural market - with the strong likelihood that these 

will contain similar MFN provisions.506 

 

The EC also defended the inclusion of the MFN clause in EPAs. The first line 

of defence is on legal grounds. One EC official told Trade Negotiation Insights 

that:  

‘the MFN clause does not contradict the Enabling Clause in any legal 

aspect’. 

 

The EC official further explained that ‘the Enabling Clause permits trade 

preferences among developing countries, but it contains nothing that prohibits 

the extension of such preferences to other WTO members’.507 The official 

concluded by stating that because the ‘Enabling Clause’ does not cover FTAs 

therefore there is no connection between the MFN clause, which applies only 

to FTAs and preferences granted under the Enabling Clause.508 

 

Therefore it has no effect on regional integration between ACP countries or 

agreements between ACP and other small or poor developing economies, the 

official underlined. But the EC position is driven by more pragmatic 

considerations. The EC claimed that the MFN clauses, which was negotiated 

jointly by the EC and the ACP countries, is a question of basic fairness and 

covers the so-called ‘competitive new players’ Brazil, India, Russia and 

China.509 

 

Louis Michel, EC Commissioner for Development, has recently stated that 

Europe’s generosity in terms of aid for development did not mean that it would 
                                                 
506 (n 479 above) at 2 
507 (n 479 above) at 2 
508 (n 479 above) at 2; The matter of the relationship between the EPA MFN Clause and the Enabling 
Clause remains on the agenda of the General Council and will no doubt be aired when the EPA is 
notified to the WTO and reviewed in the Committee on Regional Trade Agreements. 
509 (n 479 above) at 3; for the moment, the ‘legal limbo’ surrounding the EPAs, none of which have 
been officially notified, would make it difficult to conduct a thorough examination of their provisions. 
If the EC chooses to maintain its position on MFN, it will find it very difficult to claim that its only 
goal in the EPA is to seek compatibility with the WTO and to encourage integration within ACP 
regions. Brazil is now expected to ask for the issue to be placed on the agenda for the next WTO 
General Council’s meeting. Concerns related to bilateral trade arrangements are then usually discussed 
at the WTO committee on Regional Trade Agreements. However, formal discussions can only happen 
once the EPAs have actually been notified to the WTO 
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allow its partner countries to grant more favourable treatment to its 

commercial rivals; ‘we are generous, but not naïve’, he said.510 

 

A number of actors in Africa believe that the EC’s demand is intended merely 

to quash any desire to diversify among trading partners a process that the 

African countries have been engaged in for several years and that is 

beginning to bear fruit. Europe is therefore eyeing the increasing importance 

of trade between Africa and China and with good reason.511 

 

The best-informed experts stress that the decline in trade between EC and 

Africa on traditional postcolonial terms is structural in nature.512 Lulled by the 

comfort of its existing trade positions, its monopoly situations and its almost 

total stranglehold on the means of production and distribution in most African 

countries, EC has had a brutal awakening and has realised that the world of 

trade has changed drastically, and in future it must pay a fair price for its 

consumption, and it must do this in competition with others.513 

 

Also, an attempt was made in creating a balance in North-South trade 

agreement which combines the need to promote and support the necessary 

development objectives of the South states, thereby addressing global 

security issues associated with underdevelopment, while at the same time 

adhering to the underlying principles of non-discrimination, that promote 

stability in the multilateral system, is arguably one of the most essential 

undertakings for parties in such arrangements.514 

 

In my view after finding CPA trade provisions incompatible with WTO legal 

framework the EC pressured many ACP countries to sign EPAs including 

LDCs which have benefited from EBA initiative.  A modified EBA initiative 

                                                 
510 (n 479 above) at 3. See also Q&A ‘We are generous but not naïve’. Interview with Louis Michel, 
EU Development Commissioner, IPS, Bruxelles, 11 February 2008, www.ipsnews.net   
511 (n 479 above) at 3 
512 (n 479 above ) at 3  
513 (n 479 above) at 3. China is now the third biggest trading partner on the African continent. Even 
though Africa remains a minor partner for China, representing only 3% of Chinese global exports and 
3.7% of its imports, the Asian giant replaced Germany as the continent’s biggest supplier in 2005. 
514 (n 472 above) at 5 
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would have easily fulfilled the requirements of the ‘Enabling Clause’ 

incorporated in WTO legal framework following the decision of 25 June 1971 

(BISD 18S/24. By enacting an EPA with a MFN clause the relevancy of the 

‘Enabling Clause’ is minimised. 

 

In conclusion developed countries are increasingly applying the MFN principle 

in bilateral and multilateral trade agreements which suggests the importance 

attached to the principle in facilitating trade cooperation at the international 

level. A FTA as envisaged under Article XXIV of the GATT is no longer 

necessarily an exception to the non discrimination principle in the multi lateral 

trade system. The inclusion of the MFN clause in the EPA does not 

necessarily contravene WTO legal framework however its impact on the 

‘Enabling Clause’ ought to be further analysed. 
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CHAPTER FIVE 
 

CONCLUSION AND POSSIBLE RECOMMENDATIONS 
 

5.1 Conclusion 
 
This paper sets out to examine whether development will be enhanced in the 

East African Community (EAC) partner states in light of the conflicting aspects 

within EAC - EC EPA and also how the inclusion of the MFN clause in the 

EPA will impact on the development prospects of the EAC partner states. 

 

This paper found that; 

1. Due to the unilateral trade preferences granted under the CPA to EAC 

partner states they were held to be incompatible to WTO rules as a 

result the EAC EC negotiated and enacted a reciprocal WTO 

compatible EPA. The EAC EU EPA is a legally binding agreement, 

locking in tariff elimination schedules for the EAC partner states with 

respect to EC goods. 

 

The EAC EC EPA is compatible with the requirements Article XXIV of the 

GATT which regulates the formation of FTAs however the EAC partner states 

are required to reciprocate and also liberalise their economies under the new 

trade arrangement with the EC whereas this was not the case under the Lomé 

Conventions. As a result the EAC partner states policy space will be eroded 

on the account of constraints imposed by the new rules thereby limiting these 

countries from following the most effective development policies.  

 

2. The majority of the population in the EAC partner states relay on 

agriculture for livelihood and sustenance. However there is a possibility 

that agricultural producers will be adversely affected by cheaper and 

heavily subsidised agricultural EC exports.  

 

This possibility is justified despite the exclusion of many agricultural 

products from liberation in the EAC EC EPA.  The major obstacles 

identified in this paper include supply side constraints faced by the 

EAC partner states and EC market entry requirements which indirectly 
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affect the EAC partner states capacity to export agricultural produce to 

the lucrative European markets.  

 

Whereas the EAC EC EPA contains trade defence measures designed to 

address agricultural constraints. It would be imperative for the parties to 

ensure that the use of these measures does not arise in the first place. This is 

due to the difficulty of proving the prerequisite prior to imposing trade defence 

measures.  

 

There is great need for the EAC partner states to be vigilant in preparations 

and during the negotiations for a comprehensive EPA so as to ensure that the 

agricultural sector is further protected given its importance to the partner 

states economies and people’s livelihood. 
 

3 The inclusion of MFN clauses within the EAC EC EPA is likely to 

undermine the development initiatives that were envisaged at the 

inception of the EPA negotiation process. Much as the MFN clause in 

the EAC EC EPA does not apply to ACP countries, it specifically 

targets emerging economies like Brazil whose trade volume with EAC 

partner states (as well as ACP countries) is on the increase.  

 

The MFN clause is likely to have a negative impact on trade between the EAC 

partner states and the so called emerging economies because many of the 

southern countries classified as emerging economies will be hesitant to 

extend better trade concessions to EAC partner states since they will 

automatically extend to EC. 

 

According to Harvard economist Dani Rodrik, there is no convincing evidence 

that trade liberalisation is always correlated with subsequent economic 

growth. If market opening occurs, it should not be dictated by arbitrarily 

devised timetables, but according to the developmental priorities of the 

country concerned. Liberalised markets can bring economic benefits, but as 

the experience of China and India shows, domestic policies that foster 
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economic growth are of overriding importance. Without these the benefits of 

liberalisation are debatable.515 

 

Like anything, the EAC EC EPA has its likely advantages and disadvantages, 

and it is the duty of EAC partner states to mitigate the bad and benefit from 

the good.516 Therefore, it is the theory of this paper that the EAC EC EPA was 

not a bad agreement altogether because it was logical to strengthen the EAC 

CET. However there are a number of issues which remain of concern to the 

EAC partner states. 

 

It is the notion of this paper that EAC partner states should have put in place 

measures to address supply side constraints and other related development 

challenges faced prior to the introduction and implementation of reciprocity in 

their trade relations with the EC.  

 

With such measures in place to address the inherent domestic constraints in 

EAC partner states perhaps subsequently development would be enhanced in 

these countries hence the possibility of substantially benefiting from 

consequent multilateral trade engagements.  

 

However in the absence of substantial progress in addressing the physical 

constraints on competitive production, the productive base of EAC partner 

states economies is likely to be undermined by moves towards WTO 

compatible EPA arrangements.517  This in a way explains why EPAs have 

generated a lot of debate at national, regional and the international forum.  

 

The EAC EC EPA was negotiated under Article XXIV of the GATT. However 

there is evident lack of SDT provisions in this WTO provision that regulates 

North-South RTAs. Further a historical analysis of the origins of Article XXIV 

                                                 
515 (n 239 above) at 3 
516 Katende E., ‘Economic Partnership Agreements and African Countries: A totally bad deal; what are 
the real issue?’, (2008)2 Uganda Trade Review at 3 
517 Awaiting the grim REPA? ‘A review of the outcome of the first phase of ACP-EU trade 
negotiations’, (2003) at 54. A publication of the European Research Office & 11.11.11.-coalition of the 
Flemish north-south movement. 
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of the GATT and permissive past practices within the GATT/WTO does not 

suggest that it was designed for North-- South FTA518  

The ban on export taxes and duties under the EPA 519is unacceptable for two 

reasons. First, the WTO allows countries to impose export taxes and duties; in 

addition export taxes are important to encourage diversification and value 

addition for African economies. Therefore this EPA provision goes beyond the 

requirements of Article XXIV of the GATT and could prevent EAC partner 

states from industrializing and increasing their domestic agricultural 

production.520 

Secondly, the EAC partner states will have signed away their policy space yet 

the value of preferences granted to them by the EC will be nil in about 5 to 10 

years. This is because the EC is already negotiating FTAs with Central 

America, Andean countries, ASEAN, India and others.521 

 

The EAC partner states are faced with a key challenge of inherent supply side 

constraints which inhibit private sector entities from competing in the lucrative 

international markets like the EC.522 Yet much as the EC agrees to the 

development matrix it does not want a detailed one that identifies the costs 

and exact projects. Therefore this indicates a possibility that EAC partner 

states have a better understanding of their problems now.  

 
In Uganda the agricultural sector engages almost 70 percent of the population 

(including fisheries and forestry) and is also important in terms of household 

incomes, export revenues, and food security.523 Therefore the EPA 

agricultural commitments are likely to have a major effect not only on the 

                                                 
518 (n 39 above) at 372  
519 Under the EAC EC EPA a standstill clause was introduced that disallows new customs duties to be 
applied, or existing ones to be raised, even for sensitive products after the entry into force of the 
agreement and also a provision that freezes export taxes and duties 
520 Kwa A., ‘South Centre cautions African when approaching Economic Partnership Agreements’ 
(2009) at 1 http://www.bilaterals.org/article.php3?id_article=14448 [accessed on 30 December 2008] 
521 (n 520 above) at 1 
522 The supply side constraints are cross cutting issues in all the EPA negotiation clusters but more so 
components of the development cluster. 
523 Ensuring food security involves providing support for the agricultural sector, controlling the 
liberalisation of the market in agricultural products, ensuring proper management of the resources 
allocated to the agricultural sector and promoting consumption of local products. 
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economy of Uganda but also on the EAC partner states economies as a 

whole.524  

 

5.2 Recommendations 
For the EAC partner states to meaningfully take advantage of the EPA, they 

will have to advocate for the EC Common Agricultural Policy reforms to be 

taken expeditiously. With agricultural trade liberalisation in the EC, it may 

impact world prices thereby enhancing the ability of EAC partner states to 

benefit from a more open trading system.525 
 
Further, the EC is also pushing hard for countries to liberalise services, 

intellectual property, investment, competition, and government procurement, 

these issues are more suited when EAC partner states’ economies have 

grown and can negotiate from a stronger position, rather than from weakness, 

as it is at the moment. These issues are beyond the requirements of WTO 

compatibility for RTAs as enshrined in Article XXIV of the GATT. 

 

In terms of regulation and sequencing, effective regulatory authorities should 

be in place before liberalisation of the sub-sectors is effected for example in 

Uganda there is neither competition legislation nor a regulatory body. In terms 

of pace, the liberalisation should be gradual and have appropriate safeguards 

so that adverse consequences can be addressed through adjustment and 

corrective measures.526  

 

The inclusion of the MFN clause makes it mandatory for EAC partner states to 

offer the EC what they offer to another major economy after the entry into 

force of the EPA. This works against regional integration and the promotion of 

                                                 
524 (n 306 above) at 73 
525 (n 10 above) at 73 
526 (n 52 above) at 11. The identification of offensive interests should be based on past experiences with 
liberalisation, export performance and returns, credible positive impact and inflows, and the likelihood 
of promotion of regional development objectives. The privatisation experience has demonstrated the 
possibility of some serious adverse consequences for the public. In Tanzania, unscrupulous dealings 
were discovered in the provision of electricity and water by foreign companies that were either ‘brief 
case’ companies or that charged exorbitant and unjustified fees and fines from a developing country 
government.  
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south-south trade. It also goes beyond the requirements of the WTO’s Article 

XXIV of the GATT on RTAs.527 

 

In my view much as there development initiatives included in the EPA, a lot 

more has to be done by the EAC partner states in order to attain their 

envisaged development objectives in the medium and long-term. This is due 

the fact that well as Article XXIV of the GATT requires liberalisation in goods 

only, the EC has insisted on the inclusion of services and Singapore issues 

among others.  

 

For example if the EAC partner states are to benefit from the EPA, they ought 

to streamline their domestic policies with both their international trade 

agenda.528 This essentially means EAC partner states need to effectively and 

comprehensively address all production and trade related bottlenecks 

(commonly referred to as ‘supply-side constraints’) which are currently and 

persistently inhibiting economic growth, trade and development.529 

 

In the negotiations leading to a comprehensive EPA the EAC partner states 

should advocate for the inclusion of development benchmarks pegged to their 

liberalisation schedules.530 This would assist to measure the implementation 

and contribution of the EPA from a development perspective.  

 

The indicators could cover all the major areas of the EPA, including 

implementation of tariff reductions in sensitive sectors, implementation of the 

development chapter, resource disbursement, role of other donors, changes 

in social economic indicators, export performance, use of flexibilities, 

effectiveness of EPA and EAC institutions, and use of the dispute settlement 

system.531 

 

                                                 
527 (n 520 above) at 1 
528 Article 37 of the EPA provides a rendez-vous clause under which the parties agree to negotiations in 
a number of areas leading to a comprehensive EPA. 
529 (n 306 above) at 250 
530 SEATINI ‘The EAC-EU EPA key improvements for promoting social economic development and 
regional integration’ (2008) SEATINI at 5 
531 (n 530 above) at 5 
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For example, if after 20 years the EAC partner states have attained 70 

percent the size of the EC (in per capita terms) and fulfilled the diversification 

and regional integration criteria, they would eliminate 70 percent of their tariff 

lines over 5 years. This will ensure that upon the EAC partner states having 

attained a certain level of development then would they undertake reforms of 

their trade regimes vis-à-vis the EC. 

 

There is need for EAC partner states to devise ways of replacing lost revenue 

due to tariff liberalisation under the EAC EC EPA. The EAC partner states 

could be forced to reform their indirect tax systems so that revenues from the 

VAT and other non-discriminatory excise taxes are levied at equal rates on 

imports and domestic products replacing the forgone tariff revenues.532  

 

The EAC partner states should advocate that WTO rules on RTAs must be 

reviewed so that future agreements do not insist on substantial reciprocity, 

avoiding the need for alternatives to be thrashed out each time. ‘By 

demanding reciprocal liberalisation, EPAs contravene the long-fought-for 

concepts of SDT and non-reciprocity, which have been embedded at the 

WTO since the Punta del Este ministerial declaration’.533  

 

To this effect a proposal was submitted by the ACP Group of states which 

aims at formally incorporating SDT in the application of conditions set out in 

the paragraphs 5-8 of GATT Article XXIV when they are applied to RTAs 

formed between developed and developing countries (that is North-South 

RTAs).534 

In a bid to increase the EAC partner states net trade benefits from the EPA, it 

is also imperative to enhance domestic value addition through processing of 

                                                 
532 Though in the recent years EAC partner states were directed to reform their tax systems by donor 
partners more efforts are needed in this area to ensure maximum efficiency and effectiveness in 
revenue administration.  
533 (n 239 above) at 2. Article XXIV of the GATT provides the rules on Regional Trade Agreements, it 
should be amended to include development flexibility, and EPAs should then be compatible with such 
flexibility. 
534 With the recognition that the ‘less-than-full’ reciprocity principle in tariff negotiations (thus a form 
of SDT) is being overridden by the reciprocity requirement of GATT Article XXIV, the ACP proposal 
calls for SDT in the application of GATT Article XXIV requirements, such as the ‘substantially all the 
trade’ requirements, when it applies to the North-South RTAs (also see: WTO document 
TN/RL/W/155, 28 April 2004) 
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agricultural produce to benefit from the resultant market price of processed 

goods as opposed to exportation of agricultural raw materials. 

 

In this regard EAC partner states should seek a commitment on the part of the 

EC to increase joint venture investments in value addition for agricultural 

products. Well as on their part, EAC partner states should purse vigorously 

policies to modernise agriculture, boost agricultural production and 

productivity and increased agro-processing. 

 

Also to ease the movement of agricultural produce and manufactured goods 

within the EAC region and to the more lucrative European market there is a 

need to finance infrastructure projects in the EAC partner states. For example 

the development of water transport on lake Victoria, rail and roads upgrading 

starting with a major highway (rather than a two-lane, broken-down road) 

linking the port of Mombasa in Kenya with Nairobi, Uganda, Rwanda, Burundi, 

eastern Democratic Republic of Congo and southern Sudan would go a long 

in enormously expanding trade within the region as well as the rest of the 

world. 

 

The EAC partner states should also utilise their ongoing negotiations towards 

a comprehensive EPA with the EC to enlist further support for their SPS 

capacity building efforts. The EAC partner states, private sector and civil 

society need to work together in a coordinated manner to respond to the 

challenges posed by SPS compliance.535  

 

In this regard the EAC partner states should detail and quantify their technical 

assistance needs so that they can more successfully lobby for support. On the 

other hand the EC needs to show greater will to operationalise the SDT 

measures within the SPS Agreement and to provide the resources to support 

EAC partner states reforms. The EC also needs to provide greater oversight 

                                                 
535 (n 307 above) at 7. On their part EAC partner states need to carry out effective assessments of their SPS 
compliance capacity and to draw up detailed proposals for capacity building support that relate to all aspects 
of the compliance process. This will enable them to make their case to donors in a more effective and 
coordinated fashion 
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to the setting of governmental and private SPS standards so as to make sure 

they uphold the principles of the SPS Agreement.536 

 

The inclusion of agricultural safeguards in the EAC EC EPA is a justified 

review provision as a protective measure to remedy any unforeseen 

consequences arising out of the EPA. The vulnerability of the agricultural 

sector in the EAC partner states, lack of resilience in the rural population 

where small farmers’ livelihoods depend on production and the significant 

financial support given to EC farmers make it a necessary tool for the EAC 

partner states.537 

 

The EAC partner states should advocate for an agricultural safeguard 

mechanism that is easy to implement and responds to individual country 

circumstances. Such a safeguard should include automatic triggers for price 

and volume fluctuations to respond to import surges on a timely basis, before 

any damage is done to the local markets or farmers’ incomes deteriorate.538 

 

The safeguard should be asymmetrical in that it is only available to EAC 

partner states, consider quantitative restrictions as possible trade remedies, 

include transparency provisions that take into account the administrative and 

institutional capabilities of the EAC importing country, allow individual 

countries within the regional scheme to trigger the safeguard measures and 

impose trade remedies on imports from the EC and also be available 

throughout the implementation period of EPA and beyond.539 

 

However it should be noted that having an agricultural safeguard is not 

enough to reap the benefits from EPA market liberalisation. In order to reduce 

poverty and boost development, it is necessary to contemplate the inclusion 

                                                 
536 The EC have an important role to play in mobilising the resources to build capacity through encouraging 
private sector investment in standards compliant infrastructure and developing the institutions required to 
coordinate standards compliance. 
537 (n 348 above) at 7. Modeling the safeguard on the G33 group of developing countries’ proposal for 
an SSM would make it WTO compliant and could minimise some of the potentially damaging effects 
of liberalisation). 
538 (n 348 above) at 7 
539 (n 348 above) at 7 

 

 

 

 



 136

of support measures geared towards increasing investment, improving 

infrastructure and productivity, adopting measures to address safety and 

quality standards and promoting integration of regional markets in the 

EPAs.540 

 

Historically, the demanding Rules of Origin (RoO) under Generalised System 

of Preferences (GSP) and to a lesser extent, the Cotonou Partnership 

Agreement (CPA), have hindered more dynamic export growth in ACP 

countries. There is need for EAC partner states to negotiate a more 

favourable RoO framework for their exports into the EC under the EPA. 

Allowing global cumulation from all other developing countries, including 

between countries from different ACP EPA Groupings, could also provide 

greater export opportunities.541 

 

The internal problems of the EC fisheries have important consequences for 

the development of fisheries in the EAC partner states. This is particularly true 

in the areas of resource management, food security and the development of 

value-added activities. The most important aspects in this regard are the need 

for sustainable development and exploitation of the fisheries resources as well 

as issues related to market access in general.542 

 

In this regard the EAC EC EPA is likely to address some of the shortcomings 

that EAC partner states face in accessing the EC fish market. The standards 

and accreditation issues involving technical barriers to trade and SPS 

measures are of significance.543 Therefore the EPA promises to address the 

shortcomings that EAC partner states face in developing their fish export 

capacity.544  

                                                 
540 (n 348 above) at 7 
541 South Centre, ‘The value of EU preferences for the ACP and EPA contribution to market access’ 
(2007), SC/AN/TDP/EPA/2, at 16, http://www.southcentre.org [accessed on 6 October 2008]. 
However, whatever the alternative if EAC partner states are allowed to source their inputs to goods 
from anywhere in the world their duty-free exporter status should not be affected. 
542 (n 259 above) at 37  
543 (n 259 above) at 37 
544 It is important to note that small-scale value-adding activities do help in increasing the shelf life of 
fish products, making them more transportable and therefore accessible. Improving the returns from 
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The EC should not aggressively push EAC ACP countries to open their 

services sector, and all flexibility sectors, and all flexibility in Article 5 of the 

WTO Agreement on Trade in Services (GATS) should be maintained; on the 

other hand, on the basis of asymmetry, the EC should satisfactorily liberalise 

its services sectors in favour of EAC ACP countries.545  
 
In any case, if EAC partner states want to include negotiations of trade in 

services in their EPA, this may potentially provide ‘new preferences’ to EAC 

countries in the services sector. In particular, the temporary migration of 

people (Mode 4) could be an important part of EPA service negotiations since 

the EAC region should have a comparative advantage in its supply as it is by 

definition labour intensive as a region. It has been estimated that Africa would 

gain around US$14 billion from increased developed country quotas for both 

skilled and unskilled temporary workers.546 

 

Further liberalisation and commitments under the GATS should contribute to 

attracting investment in services, in general, and should improve the efficiency 

of other economic activities and the competitiveness of EAC’s exports, 

especially by reducing costs related to inter alia  telecommunications, 

transport and energy.547   

 

Further, the EAC partner states should advocate importation of EC assistance 

in building physical and social infrastructure, increasing development 

financing, promoting health, eradicating poverty, and addressing key 

constraints to achieving their development goals. These infrastructural 

                                                                                                                                            
value-adding, fish processing will require understanding of the markets and how they operate at both 
regional and international levels. 
545 (n 530 above) at 15. ACP governments should not be pressed to make commitments on trade in 
services in the context of negotiating a comprehensive EPA which they are not willing to make as 
commitments in a WTO context.  
546 (n 541 above) at 17. Although the potential gains are large, it is unclear how Mode 4 could be 
incorporated into the EAC EC EPA framework, and whether it would require the reciprocal 
liberalisation of services in ACP countries. 
547 (n 52 above) at 10 

 

 

 

 



 138

services would assist in social economic development to ensure social justice 

and sustainable development.548 
 
The MFN clause should not have been included in the EPA and if possible it 

should be eliminated due its conceptual difficulties. The MFN clause is of 

limited importance to the EAC partner states better still its inclusion should be 

on the basis that the EC should match any better treatment that the third 

country give to the EAC; or (as a fall back position) introduction of an 

exception to the MFN clause that where the EAC gives a third country better 

treatment than it gives the EC under the EPA, there may be consultations in 

the Development Council whether to extend this to the EC.549 

 

The EAC partner states will continue to negotiate a comprehensive EPA in 

2009, the inclusion of the MFN clause in the EAC EC EPA remains highly 

sensitive. Ultimately, it is up to the EAC partner states to convince their EC 

partner that it is inappropriate to include this clause in the EPA.550  

 

This must be done through a vast campaign at the WTO and in other forums 

to rally remaining countries to this cause. But the experience of the Caribbean 

and other ACP regions, where the MFN clause was strongly resisted yet 

imposed by the EC, is not encouraging.551 

As a result of the issues discussed above the EAC partner states face an 

uphill task if they are to benefit from EPA. One of the primary reasons for this 

is the requirement of reciprocal market opening between the unequal EPA 

parties. This in a way is likely to affect the faith of EAC partner states in using 

their multilateral trade commitments as an instrument of development. 

In conclusion a better deal for the EAC partner states would have enabled 

them to make giant strides in achieving their envisioned development 

prospects as a result of their interaction with the global economy. However, 

since EC trading capacity is not comparable to the EAC partner states the 
                                                 
548 (n 52 above) at 11 
549 (n 530 above) at 6 
550 (n 479 above) at 3  
551 (n 479 above) at 3 
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application of reciprocity in the EAC EC EPA does not help matters. At the 

moment the exact impact of the EPA on development can not be ascertained 

since the agreement was only signed in November 2008 and a 

comprehensive EAC EC EPA is due to be finalised later in 2009.  
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