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Chapter 1

1. Introduction and Problem Statement

Almost three decades into democracy, South Africa is faced with corruption and financial
mismanagement in all spheres of government.! One of many other reasons are the interests that
politicians and administrators have outside of their responsibilities in municipalities, provincial
departments and national departments. After 1994, a constitution was drafted to guide and be
used as a foundation by the democratic government. The Constitution of the Republic of South
Africa, 1996 is argued to provide the mechanisms to prevent unethical behaviour within the
public administration space.? The Constitution provides the values and principles relating to
the public administration and government. Section 195(1)(a)—(g) of the Constitution stipulates
that a high standard of professional ethics must be promoted and maintained in public
administration generally.> However, despite the mechanisms in the Constitution, South Africa
is crippled by corruption, financial mismanagement and unethical behaviour by public servants

in all spheres of government.*

Amongst other things, the financial declaration by public officials is one of the mechanisms
established to promote transparency in the public administration. This mechanism requires
government officials to declare their financial interests to the relevant bodies.® With the

existing checks and balances that are established to halt public servants from possible unethical

!'Ciaran R ‘Corruption has become ‘endemic’ across all three spheres of government, says PSC’ The Writer’s
room 03 July 2023 available at https.//www.writersroom.co.za/corruption-has-become-endemic-across-all-three-
spheres-of-government-says-psc/ (accessed 02 November 2024).

2 Barry M ‘NPA’s municipal corruption crackdown in the Eastern Cape’ Daily Maverick 24 April 2022 available
at  https://www.dailvmaverick.co.za/article/2022-04-24-npas-municipal-corruption-crackdown-in-the-eastern-
cape/ (accessed 02 November 2024). Constitution of the Republic of South Africa, 1996 (hereafter referred to as
the Constitution).

3 Barry M ‘NPA’s municipal corruption crackdown in the Eastern Cape’ Daily Maverick 24 April 2022 available
at  https://www.dailvmaverick.co.za/article/2022-04-24-npas-municipal-corruption-crackdown-in-the-eastern-
cape/ (accessed 02 November 2024).

4 Manyaka RK & Nkuna NW ‘The phenomenon of corruption in the South African public sector: Challenges and
opportunities’ (2014) 27 Mediterranean Journal of Social Sciences 3 1572; Corruption Watch South Africa Needs
clean hands (2021) available https.//www.corruptionwatch.org.za/wp-content/uploads/2021/08/CW-local-govt-
sectoral-report-August2021.pdf (accessed 02 November 2024).

5 Hoogenraad-Vermaak S ‘What Public Servants need to know about the declaration of interests?” The public
servant  quarterly magazine for the public service 10 January 2021 available at
https://www.dpsa.gov.za/thepublicservant/2021/01/10/what-public-servants-need-to-know-about-the-
declaration-of-interests/ (accessed 30 November 2024).

1
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conduct and corrupt activities, there are reported cases where government senior managers do
not declare their financial interests.® Reports show that, in some cases, these employees are
partaking in corrupt activities such as conducting business with government through private

companies and partnerships.’

To complement the values espoused in the Constitution, there are several regulations in place
to regulate the conduct of municipal senior managers and staff members. These can be found
in legislation such as the Municipal Structures Act 117 of 1998 (Structures Act), Municipal
Systems Act 32 of 2000 (Systems Act), Municipal Finance Management Act 56 of 2003
(MFMA) and the Prevention and Combatting of Corrupt Activities Act 12 of 2004 (PRECCA).
While these regulations are mainly focused on senior managers, some are inclusive and apply
to ordinary staff members. Unlike the senior manager's regulation process, the process for
general staff members is quite different. De Visser notes that regulations that directly apply to
general staff members are negotiated under the auspices of the Local Government Bargaining
Council, resulting in collective agreements.® All these regulations, especially those for senior
managers which is the main focus of the study, outline what declarations must be made, to
whom the declarations should be declared and the period in which the declarations must be

made.

With regards to the national and provincial spheres, section 41(1)(d)(i1) of the Public Service
Act 103 of 1994, provides for the minister of the Public Service and Administration to make
regulations on the management of conduct of officials. In addition, the Code of Conduct in
Chapter 2 of the Public Service Regulations’ gives practical expression to the Constitution and
the Public Service Act. The Code of Conduct clearly outlines to whom and when the national
and provincial senior managers should disclose their interests, and it clarifies what information
is required in the disclosures.!? Furthermore, The Public Service Commission (PSC), as

established by section 196 of the Constitution, exists to maintain and uphold public servants’

6 South African Government DPSA on reports of failure of senior managers to disclose business interest (2006)
Department of Public Service and Administration.

7 Gabara N ‘Govt takes action against public servants doing business with the state’ The public servant quarterly
magazine for the public service 18 November 2021 available at
https://www.dpsa.gov.za/thepublicservant/2021/11/18/govi-takes-action-against-public-servants-doing-
business-with-the-state/ (accessed 02 November 2024).

8 De Visser J, Steytler N, Chigwata T & Beukes J The legal framework for combating corruption in local
government in the Western Cape: final research report for the Western Cape department of local government &
the Hanns Seidel Foundation (2022) Dullah Omar Institute.

° Public Service regulations in GN 877 GG 40167 of 26 July 2016

19 Public Service regulations in GN 877 GG 40167 of 26 July 2016.
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conduct regulations, including those of senior managers. A similar body or entity does not exist

in the municipal level.

In addition, the South African regulations are guided by and operate within the framework of
international, continental and regional instruments. The United Nations Convention Against
Corruption (UNCAC),!! the African Union Convention on Preventing and Combatting
Corruption,'? and the Southern African Development Community Protocol against Corruption
(SADC Protocol)'? all have specific articles that address the need for nation-states to adopt
principles that seek to strengthen standards of conduct of public offices. South Africa is a
member of and has ratified the abovementioned instruments, meaning that the country is legally

bound by the terms of these treaties.

Despite the existing regulations, South Africa is still battling with a lack of transparency and
corruption by senior managers and ordinary staff members both in municipalities and other
spheres of government.'* This negatively affects accountability. The South African Auditor
General reports over the years have been exposing corruption in municipalities through
financial audits. !> Each report highlights corruption, maladministration, and irregular
expenditure of certain municipalities. Such activities emanate because of a lack of
transparency, non-compliance with laws requiring declarations, and the absence of
consequence management, to name a few. While the reports expose municipal corruption, such
reports do not necessarily highlight specific perpetrators within municipalities. The reports
only provide an overview of different municipalities. In contrast, a study conducted by
Corruption Watch in 2021 revealed that most corruption in municipalities occurs within the
office of the municipal manager and the office of the executive. The study further claims that
most common forms of corruption at a municipal level are bribery, procurement irregularities,

abuse of power, and embezzlement of funds.'®

' United Nations Convention Against Corruption General Assembly Resolution 58/4 (31 October 2003) New
York: United Nations.

12 African Union ‘Convention on Preventing and Combating Corruption (2003/2006)’, Adopted by the 2nd
Ordinary Session of the Assembly of the Union, Maputo (2003).

13 Southern African Development Community Protocol Against Corruption (2001) Gaborone: Southern African
Development Community.

4 Yende SS ‘Municipal manager accused of dishing out tenders worth R61.1 million> News24 04 August 2023
available at htips://www.news24.com/citypress/news/municipal-manager-accused-of-dishing-out-tenders-worth-
r611-million-20230804 (accessed 02 November 2024).

15 Auditor-General South Africa Consolidated General Report on Local Government Audit Outcomes - MFMA
(2021-22) (2022).

16 Corruption Watch South Afiica Needs clean hands (2021) available at https:// www.corruptionwatch.org.za/wp-
content/uploads/2021/08/CW-local-govt-sectoral-report-August202 1.pdf (accessed 02 November 2024).
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With that background, this study seeks to provide clarity on the law and practice with regards
to financial declarations of senior managers in local government. The study will look at Codes
of Conduct of public servants in other South African spheres of government in comparison to
those of local government as a way of determining similarities and differences in law and

practice.

2. Research Question

This study seeks to answer the following question: What does the law provide about the
declaration of financial interests by senior managers in local government, and is that law being

complied with?
In answering the main research question, the following sub-questions will be explored:

1. Who are senior managers? How are they appointed? What is their role?

2. Why is it important that financial interests of, and gifts to senior managers in
government are declared, and made public?

3. What are the international standards, as well as the South African constitutional and
legal frameworks governing the declaration and publication of financial interests by
senior managers in local government?

4. How do municipalities approach the declaration of financial interests?

5. How does the municipal approach compare with how it is regulated for the national and
provincial public service?

6. Do municipalities comply with the instruction in the Code of Conduct for Staff
Members for municipal councils to decide to publish the financial interests and gifts of
their senior managers?

7. What happens when senior managers do not comply?

8. What needs to be done to enforce compliance?

3. Argument

This study argues that the existing law that regulates financial declarations of local government
senior managers is not sufficient. This is evident from the on-going conflict of interests by
senior managers. The study further argues that the existing legislation is not entirely being
complied with, it opens an opportunity for which municipal managers can get away with non-
compliance. Moreover, it is also the main argument of this study that the consequential
measures for non-compliance are insufficient. This can be seen with repetitive acts of non-

compliance within municipalities. Lastly, municipalities are reluctant to publish financial
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declaration reports, which makes it difficult for the public and other interest groups to hold the
public servants accountable. This omission contributes to the dysfunction of municipalities.
The arguments, however, are not conclusive to all municipalities, each argument does not

necessarily apply to a single municipality.

4. Literature review

There is an abundance of literature on transparency and accountability mechanisms in public
administration. This literature focuses mainly on politicians, international and regional
organisations, national government public servants, and the private sector. There is not enough
academic literature on transparency and accountable measures in public administration
focusing on local government senior managers, while equally important. The role that senior
managers in municipalities play in ensuring that the funds of a municipality are spent
efficiently, that services are delivered, and that ethics are upheld in the administration makes it
critical for them to be ethical and upstanding leaders. Declaring and publishing their financial
interests serves as a mechanism to ensure they are ethical, impartial and transparent in
exercising their duties. The following sections discuss the code of conduct for municipal senior

managers and financial declarations in local government.

4.1. Code of conduct for municipal senior managers
Transparency International defines a code of conduct as a ‘statement of principles and values

that establishes a set of expectations and standards for how an organisation, government body,
company, affiliated group or individual will behave, including minimal levels of compliance
and disciplinary actions for the organisation, its staff and volunteers’.!” The common practice
of unethical behaviour by government officials has led many governments of various countries
such as China, United States of America, Spain, Belgium, and South Africa to establish
prevention mechanisms, which include codes of conduct. These countries have adopted codes
of conduct to provide guidance to public officials on ethical values and behaviour.'® As
government formations vary in different countries, with different levels within each
government, the codes of conduct are designed and directed at public officials of a specific

level of government.

17 Jenkins M ‘Income and Asset Disclosure: Topic Guide Compiled by the Anti-Corruption Helpdesk’ (2015).
18 Lindner S ‘Implementing Codes of Conduct in Public Institutions’ (2014) Transparency International Anti-
Corruption Helpdesk.
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Generally, codes of conduct in all levels of government are designed for the same purpose.'”
For local government, where there is vast interaction between public officials and citizens, and
where public funds are being disbursed for public services, there is a high risk of ill behaviour
such as corruption and maladministration.2’ For that reason, a code of conduct is needed to
maintain integrity and order. It also raises issues such as respect for human rights, the rule of
law, accountability, transparency in government, personal conduct and private interests.?!
Chene notes that codes of conduct for local officials can greatly contribute to maintaining the
highest standards of integrity and sustaining trustworthy and accountable relationships with the
community they serve.?? In addition, Transparency International claims that municipal codes
of ethics not only provide ethical guidelines for municipal officials and employees, but they

are also critical in restoring public trust in government.??

Municipal senior managers, who are
the highest ranking employees and responsible for big budgets and crucial decision making, **

are also required to comply with certain relevant codes of conduct.?

With regards to the reliability and effectiveness of codes of conduct, there are conflicting
views. However, the literature largely indicates a lack of substantial research to assess the
effectiveness of codes of conduct.?® This goes for all government levels, independent
organisations, and the private sector. Transparency International notes that even if behaviour
changes are recorded to determine impact, it is difficult to attribute them to the introduction of
a code alone as they are likely to depend on many other political, social and institutional factors.
This makes it difficult to isolate a direct causal relationship between the enactment of a code

of conduct and public officials’ conduct.?’

While Thaler and Helmig acknowledge the shortage of literature to determine the effects of

codes of conduct, the authors observe that the existing studies reveal a positive impact of codes

19 Public Service Commission Explanatory Manual on The Code of Conduct for The Public Service: A Practical
Guide to Ethical Dilemmas in the Workplace (2002).

20 National Treasury Local Government Budgets and Expenditure Review: 2006/07 — 2012/13 (2011).

2l Public Service Commission ‘Explanatory Manual on The Code of Conduct for The Public Service: A Practical
Guide to Ethical Dilemmas in the Workplace’ (2002).

22 Chéne M ‘Codes of Conduct for Local Governments’ (2013) Transparency International Anti-Corruption
Helpdesk.

23 Transparency International Tools to Support Transparency in Local Governance (2004).

24 See Section 78 of Municipal Financial Management Act 56 of 2003.

25 Public Service regulations in GN 877 GG 40167 of 26 July 2016.

26 Martini M & Chene T ‘The Effectiveness of Codes of Conduct for Parliamentarians’ (2012) Transparency
International; Thaler J] & Helmig B ‘Do codes of conduct and ethical leadership influence public employees’
attitudes and behaviours? An experimental analysis’ (2016) Public Management Review 18, no. 9: 1365-1399.

27 Martini M & Chéne T ‘The effectiveness of Codes of Conduct for Parliamentarians’ (2012) Transparency
International.
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of conduct on ethical perceptions, such as awareness and understanding of ethical issues,
support for ethical behaviours, perceived freedom to behave ethically, and actual ethical
behaviour. Contrary to this, the authors also indicate that other studies reveal no or little
positive impact of codes of conduct.?® Transparency International suggest that to be effective,
a code must be translated into practical action and be embedded in an organisation’s overall
ethics framework.? In a different study, Transparency International makes a strong argument
that professional codes of ethics are only as effective as the actions that result from those who

live by them.*°

In addition, codes of conduct have been largely criticised both in government and the business
sector.®! Critics argue that codes of ethics are often only nice and meaningless words without
carrying any obligation, especially if developed without the employees and other relevant
stakeholders.>? Benson further observes that sometimes it is felt that a code is encouraging
unrealistic expectations, that it is sanctimonious talk and mystical beliefs about what is possible
in a hard, realistic business world.** Regardless of the critics of codes of conduct, Rossouw and
van Vuuren still hold that a code of ethics is crucial as it assists in outlining the ethical standards
that all contractual stakeholders are expected to abide by in an environment where all
employees and stakeholders have their own pre-existing ethical values and standards when they

contract with an entity.>*

4.2. Financial declaration in Local government
Rossi defines financial disclosures as a mechanism by which a public official must periodically

submit information about his or her income, assets, liabilities, and/or interests. This is also
referred to as asset disclosure, income and asset declaration, wealth reporting and interest
declarations.*® This definition captures almost everything that is often required to be declared
especially by public officials. As suggested by the definition, financial declarations by public
officials have been widely used to build integrity and combat corruption. It is a tool used to

prevent conflict of interest. OECD describes a conflict of interest as involving a conflict

28 Thaler J & Helmig B ‘Do codes of conduct and ethical leadership influence public employees’ attitudes and
behaviours? An experimental analysis’ (2016) 9 Public Management Review 18, 1365-1399.

2 Lindner S ‘Implementing Codes of Conduct in Public Institutions’ (2014) Transparency International Anti-
Corruption Helpdesk.

30 Transparency International Tools to Support Transparency in Local Governance (2004) UN-Habitat.

31 Lee M “Critiquing Codes of Ethics’ in Critical Thinking in Human Resource Development (2004) 119-130.

32 Benson G ‘Codes of ethics’ (1989) Journal of Business Ethics 8 305-319.

33 Benson G ‘Codes of ethics’ (1989) Journal of Business Ethics 8 305-319.

3 Rossouw D & van Vuuren L ‘Codes of Ethics Handbook’ (2020).

35 Rossi M1, Pop L, & Berger T ‘Getting the full picture on public officials: a how-to guide for effective financial
disclosure’ (2017) World Bank Publications.
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between the public duty and the private interest of a public official, in which the official’s
private-capacity interest could improperly influence the performance of their official duties and
responsibilities.*® It is important to note that the financial declaration system is not limited to
government, other entities with governance structures that deal with finances also adopt
financial declaration systems for the same purpose as in government. Such entities include

private sector, international and regional organisations.

The OECD claims that the systems of public officials’ declarations began to evolve into their
modern versions after the Second World War. The OECD further notes that the use of
declaration systems rose sharply around the 1990s worldwide. This period saw not only the
spread of declarations in transition countries but also the emergence of mainly soft or
recommending international standards aimed at supporting this effort. 7 One of the earlier
international documents that foresaw public officials’ declarations was the Inter-American
Convention Against Corruption adopted in 1996.3% According to Vargas and Schlutz, financial
declaration regulations have greatly expanded in recent years. The authors observe that since
1996 to 2012, financial declarations legislation has rapidly increased and that high-income

countries have more regulations in comparison to middle and low-income countries.*

With regards to the system’s design and implementation, each country designs its system to
accommodate the problems it faces; they identify the problem they aim to resolve and tailor
the system to speak to the specific problem. Amongst other problems, in many cases, the
system is often designed to increase transparency and the trust of citizens in public
administration, to help heads of public institutions prevent conflicts of interest among their
employees, and to monitor wealth variations of individual politicians and civil servants. In
addition to problem identification, when designing the system, it is also suggested that a
country considers factors such as national legislative frameworks, responsible institutions who
should be obliged to declare assets, what information should be declared, how should asset

declarations be collected, how should asset declarations be verified, which sanctions are needed

36 Organisation for Economic Co-Operation and Development (OECD) Managing Conflict of Interest in the
Public Sector: A Toolkit (2005).

37 OECD ‘Managing Conflict of Interest in the Public Sector: A Toolkit> (2005).

38 Limonta M ‘Fighting Corruption in Eastern Europe and Central Asia-Anti-corruption reforms in Azerbaijan’
(2018).

3 Vargas GA & Schlutz D ‘Opening public officials’ coffers: A quantitative analysis of the impact of financial
disclosure regulation on national corruption levels’ (2016) European Journal on Criminal Policy and Research 22
439-475.
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to enforce asset declarations regimes, which information should be open to the general public

and other public institutions, and how should the declarations system be evaluated.*’

While the use of financial declarations as a transparency and accountability mechanism is
increasing, it is unclear whether this method is effective or not. According to Limonta the
effectiveness of conflict-of-interest control varies strongly from country to country.*' The
World Bank notes that while many countries have financial declaration systems, few of them
are effective.*? Grant claims that to determine the effectiveness of a public disclosure law it is
necessary to examine first, to whom the statement is reported; secondly, when it must be filed;
thirdly, how often it must be made; and lastly, whether or not the report is open to public
scrutiny. ** Guilherme also points out that the effectiveness of a financial declaration

mechanism depends on the public’s ability to easily access disclosed information.**

With doubts lingering over the effectiveness of financial declaration methods, the method is
widely claimed to be important. Mukadam affirms that at the heart of disclosure is the principle
of transparency. When there is public disclosure, the disclosed financial records act as public
statements against which officials can be held to account. If the interests of elected officials
remain hidden from public view after disclosure, the process serves little purpose.* The
disclosures help prevent, detect, investigate, as well as prosecute corruption. These in turn can
lead to promoting accountability among public officials, avoiding conflict of interest, and

increasing citizen trust in public institutions.*®

The reviewed literature primarily highlights key mechanisms to enhance and maintain
transparency among public officials, including senior managers in local government. These
mechanisms include codes of conduct, financial declarations, and their publication. However,

what is notably absent from the literature, and is critical for this study, is research on

40 Limonta M ‘Fighting Corruption in Eastern Europe and Central Asia: Anti-corruption Reforms in Azerbaijan’
(2018) OECD Publishing.

4! Limonta M ‘Fighting Corruption in Eastern Europe and Central Asia: Anti-corruption Reforms in Azerbaijan’
(2018) France: OECD Publishing.

42 World Bank ‘Enhancing Government Effectiveness and Transparency: The Fight Against Corruption’ (2020).

43 Grant JM ‘Analysis of Financial Disclosure Laws of Public Officials’ (1973) Louis ULJ 18 641- 661.

4 Guilherme F ‘Overview of lifestyle audits as an anti-corruption tool and country examples from Africa’ (2021)
Transparency International Anti-Corruption Help Desk.

45 Mukadam § et al ‘Implementing Financial Disclosure in Local Government Public Access to Information’
(2011).

46 Rossi I & Blackburn T ‘Why do financial disclosure systems matter for corruption?” World Bank Blogs (2012)
available at:  https://blogs.worldbank.org/en/psd/why-do-financial-disclosure-systems-matter-for-corruption
(accessed 02 November 2024).
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compliance with these mechanisms and the enforcement measures in cases of non-compliance

focused specifically on local government (senior managers).

5. Research Methodology

5.1. Research design

This study was conducted using desktop research methodology. The study selected 20
municipalities from all the national provinces as case studies. These municipalities include
Fezile Dabi District Municipality and Mangaung Metropolitan Municipality in Free State
province; uMsinga Local Municipality and Msunduzi Local Municipality in KwaZulu-Natal
province; City of Polokwane and Ba-Phalaborwa Local Municipality in Limpopo province;
Madibeng Local Municipality and Greater Taung Local Municipality in North West province;
Kamiesberg Local Municipality and Naledi Local Municipality in Northern Cape; Buffalo City
Metropolitan Municipality and Amathole District Municipality in Eastern Cape province;
Emalahleni Local Municipality and Mbombela Local Municipality in Mpumalanga province;
City of Tshwane Metropolitan, Sedibeng District municipality and Emfuleni Local
Municipality in Gauteng province; and Drakenstein Local Municipality, Garden Route district
municipality and City of Cape Town Metropolitan in the Western Cape province. These
municipalities are randomly selected; however, they consist of a mixture of both local, district
and metropolitan municipalities. The municipalities further include municipalities that are
often said to perform well and those that are always faced with major challenges. As there are
different categories of case study design, this study takes the route of an exploratory case study
design. The nature of this study allows the researcher to use a qualitative method to carry out
the research. This method is selected mainly because the data used in this study is qualitative

1n nature.

5.2. Data collection
For general research of the study, the Constitution, relevant policies, Acts of Parliament,

textbooks, journal articles, research papers, newspaper articles, and internet sources will be
explored. To assess compliance with legislation, relevant documents such as reports from
government institutions will also be used, these include the Auditor-General and municipal
annual reports. The annual reports are used because this is where municipalities decide to
publish their financial interests, and this information cannot be found anywhere else. The

reliance on annual reports stems from the fact that this study does not draw on traditional
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academic sources. The necessary information is available exclusively through municipal
annual reports. Documents such Municipal Spatial Development Frameworks, Integrated
Development Plans, municipal by-laws and policies do contain crucial information regarding
law regulating the declaration and publication of financial interests by senior managers in
municipalities. These documents, however, do not publish financial interests for senior

managers as provided by annual reports

6. Chapter outline

This thesis is divided into five Chapters. Chapter one is an introductory chapter that consists
of the introduction, problem statement, research question, literature review, research
methodology and chapter outline. This Chapter acts as a guideline for the completion of the

thesis and also introduces key concepts of the study, and objectives of the study.

Financial declaration and publication is a system utilised internationally to minimise and
prevent conflict of interest. Chapter two provides an international standard and perspective
regarding financial declaration and publication. The Chapter also looks at practices from

different countries, both in Africa and other continents.

Chapter three discusses the notion of senior managers in South Africa. The Chapter further
investigates the role of senior managers in government and municipalities, how they are
appointed and their legal obligations. As the study focuses on senior manager’s financial
declarations and publication, a clear outline of senior managers in the municipal context is
crucial. This Chapter further outlines the policy and legislative framework for the declaration
and publication of financial interests with regards to senior managers in local government, and
uses the practices from provincial and national government for comparative purposes. There
are regulations to maintain transparency and accountability in local government, these are

legally obligated. This chapter will unpack the existing legal framework.

Chapter Four will assess compliance of senior managers with the legislation discussed in
Chapter three. The chapter utilises the collected and analysed data to build an evidence-based

conclusion on the practice and compliance of senior managers with existing legislation.

Chapter five provides the conclusion for the study and draws on all the chapters, and Chapter

four in particular, to provide recommendations for local government senior managers.

11
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Chapter 2
Global Standards for Financial Declaration and Publication

1. Introduction

The introductory chapter highlighted that the absence of declarations and publications of
financial interests by public officials creates possible conflicts of interest. It also increases the
risk of corruption in the public sector. Building on this foundation, this chapter explores the
rationale behind financial and asset declaration and publication mechanisms and introduces the
reader to international standards governing these practices. The chapter begins by defining
‘conflict of interest’ to highlight the necessity of financial disclosure and publication by public
officials. Following this, an assessment of the international standards pertaining to public
officials' financial and asset declarations and publications is presented. This will include
positions of multilateral conventions, such as the United Nations Convention against
Corruption (UNCAC), and examples from countries like the United States of America and
Kenya, which have internal legislation addressing financial declarations and publications for

public officials.

Finally, in relation to international standards, the chapter reviews enforcement measures and
sanctions for non-compliance with the requirements for declarations and publication of
financial interests, emphasising the importance of transparency and accountability in

maintaining public trust and integrity.

2. Conflict of interest in the public sector
A conflict of interest involves a conflict between the public duty and the private interest of a

public official, in which the official’s private-capacity interest could improperly influence the
performance of their official duties and responsibilities.*’ Dobie defines Conflict of Interest as
a situation where an individual is confronted with choosing between the requirements of his or
her official function and his or her own private interests.*® The author notes that there are three
distinct elements to a conflict of interest. These include, first, the official function, which is
generally one’s responsibility to the employer. Secondly, the private interest, which can be

one’s own interest or the interests of others that may cause bias. Lastly, the action, which

47 Whitton H & Janos B ‘Managing conflict of interest in the public sector: A toolkit’ (2005) OECD Publishing.
4 Dobie K “‘Conflict of Interest Handbook’ (2023) 6 The Ethics Institute. See also Gengkaya OF ‘Conflict of
interest’ (2009) European Union-Council of Europe 1, 375.
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involves decision-making or influence. Here, a person is in a position where they must act,
decide, or exert influence that might bring private interests in conflict with one’s official
function.*” It is important to mention that a conflict of interest does not necessarily lead to

corruption, though it may create a risk of corruption.*

The United Nations (UN) acknowledge the existence of conflict of interest within the public
sector. The UN, for example, requires its member states to establish mitigation measures
against COI, as provided in the UN Convention Against Corruption (UNCAC).*! The UNCAC
is a legally binding universal anti-corruption instrument, which was adopted by the UN in 2003
and has 140 State signatories as of the year 2024. Article 8(5) of UNCAC requires each State
Party to endeavour, where appropriate and in accordance with the fundamental principles of its
domestic law, to establish measures and systems requiring public officials to make declarations
to appropriate authorities regarding, among other things, their outside activities, employment,
investments, assets and substantial gifts or benefits from which a conflict of interest may result
with respect to their functions as public officials.’? Various other multilateral organisations,
which will be discussed below, also acknowledge the existence of conflicts of interest in the
public sector that may arise as a result of the non-disclosure and publication of public officials’
financial interests. They, thus, strongly advise their state members to establish measures to

regulate conflict of interest. >

One of the common tools required by such international
organisations is the declaration and publication of financial interests and assets by public

officials. The notion of financial and asset declaration is discussed below.

3. The need for financial and asset declaration

3.1. Introduction and background
Rossi et al define financial declaration as a process requiring a public official to regularly report

their income, assets, liabilities, and interests. It is commonly known as asset disclosure, income

and asset declarations, wealth reporting, and interest declarations.>* According to the World

4 Dobie K Conflict of Interest Handbook’ (2023) The Ethics Institute.

30 Elizabeth DB ‘Regulating conflicts of interest in public office’ in Graycar A ‘Handbook on corruption, ethics
and integrity in public administration’ (2020) 406-420.

SI'UN General Assembly United Nations Convention Against Corruption A/58/422, 31 October 2003 or United
Nations Convention Against Corruption, General Assembly resolution 58/4 of 2003, United Nations Office on
Drugs and Crime (2003).

52 United Nations Convention Against Corruption, General Assembly resolution 58/4 of 2003, United Nations
Office on Drugs and Crime (2003).

33 Oldfield J ‘Overview of Conflict of Interest and Related offences’ (2007) U4 and Transparency International.
3 Rossi IM, Pop L & Berger T ‘Getting the full picture on public officials: a how-to guide for effective financial
disclosure’ (2017) World Bank Publications.
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Bank, asset and interest disclosure by public officials has been widely used to build integrity

and combat corruption.>’

Rossi et al further note that financial disclosure frameworks are not new. They began to appear
in the 1950s and started to slowly gain momentum in the 1970s in the wake of the Watergate
corruption scandal in the United States.’® As concerns over potential conflicts of interest
increased, a growing number of countries began implementing laws requiring that officials
disclose their financial information, including details about their assets, income, and
liabilities.” The World Bank research revealed that over 160 countries around the world have
introduced financial disclosure systems for public officials in government. The study focused
on specific countries within the following regions, OECD, Sub-Saharan Africa, Asia, Europe
and Central Asia, Latin America and the Caribbean, Middle East and North Africa.’® The
World Bank research confirms that corruption is a global problem that affects all governments
and that financial disclosure systems are necessary in curbing corruption by maintaining
transparency and accountability. The increase in the use of financial disclosure systems
indicates its importance in promoting transparency and accountability. The section below

discusses the importance and use of financial disclosure systems.

3.2. Importance and the use of financial and asset declaration
Observing the importance of financial interest declaration, Habershon and Trapnell note that

the requirement for public officials to declare their income and assets aims to prevent the
misuse of public office for private gain, whether for financial or other personal benefits,
including those involving family or associates. Systems for income and asset disclosure can
help minimise conflicts of interest in the performance of official duties, and facilitate the
finding and sanctioning of public officials who gain wealth illegally.’® These authors list three
specific benefits of this mechanism. First, it assists in the detection and prevention of corrupt
behaviours and conflicts of interest in public administration. Secondly, it builds a climate of
integrity in the public service and lastly, the financial declaration system bolsters public

confidence in the integrity of government.*

55 World Bank ‘Enhancing Government Effectiveness and Transparency: The Fight Against Corruption’ (2020).
%6 World Bank ‘Enhancing Government Effectiveness and Transparency: The Fight Against Corruption’ (2020).
3T Rossi IM, Pop L & Berger T ‘Getting the full picture on public officials: a how-to guide for effective financial
disclosure’ (2017) World Bank Publications.

58 World Bank ‘Enhancing Government Effectiveness and Transparency: The Fight Against Corruption’ (2020).
% Habershon A & Trapnell S ‘Public office, private interests: Accountability through income and asset disclosure’
(2012) World Bank Publications.

60 Habershon A & Trapnell S ‘Public office, private interests: Accountability through income and asset disclosure’
(2012) World Bank Publications.
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Additionally, Habershon agrees that the act of completing a disclosure form can help strengthen
the integrity of public officials. The author claims that when completing a form as part of a
conflict-of-interest management system, an official must assess their interests and those of their
family members, evaluate these interests in relation to their duties, and determine if any
additional measures are needed to manage potential conflicts. The initial self-assessment
should encourage asking advisors, who specialise in handling conflicts of interest within the
state body, for help with completing the form. This proactive approach enhances the advice

and guidance provided by subsequent official reviews.®!

3.3. International standard
The declaration of financial interests as a regulatory mechanism is recognised and

recommended by multinational organisations. Such organisations were established for various
purposes, including overseeing and providing policy recommendations on government-related
matters to their member states. This section discusses different positions of selected
international and regional organisations on the question of declaration of financial interests.
The conventions discussed differ in terms of their legal statuses. Some of them are ‘hard’
international law, these include UNCAC, IACAC, AUCPCC, and APEC. There are also
conference declarations and guidelines such as the Dakar Declaration on Asset Disclosure. The

rest are declarations of groups of states which can be characterised as ‘soft law’.

3.3.1. United Nations Convention against Corruption (UNCAC)
Article 7(4) of the UNCAC requires that each State Party shall, in accordance with the

fundamental principles of its domestic law, endeavour to adopt, maintain, and strengthen

systems that promote transparency and prevent conflicts of interest.%?

More specific to the
requirement for financial declaration by public officials, article 8(5) suggests that each State
Party shall endeavour, where appropriate and in accordance with the fundamental principles of
its domestic law, to establish measures and systems requiring public officials to make
declarations to appropriate authorities regarding, inter alia, their outside activities,
employment, investments, assets and substantial gifts or benefits from which a conflict of
interest may result with respect to their functions as public officials.®® As of 2024, the UN

consists of 193 member states. This represents the largest convention concerning the

%1 Habershon A ’Preventing and Managing Conflicts of Interest in the Public Sector: Good Practices Guide’ (2019)
The World Bank, OECD and UNODC.

62 United Nations Convention Against Corruption, General Assembly resolution 58/4 of 2003, United Nations
Office on Drugs and Crime (2003).

63 United Nations Convention Against Corruption, General Assembly resolution 58/4 of 2003, United Nations
Office on Drugs and Crime (2003).
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declaration of financial interests, highlighting the global recognition of financial interest

declarations as a crucial anti-corruption tool in government.

3.3.2. Inter-American Convention against Corruption (IACAC)
The IACAC was adopted by the member countries of the Organisation of American States on

29 March 1996 to, among other things, promote and strengthen the development by each of the
States parties of the mechanisms needed to prevent, detect, punish, and eradicate corruption. It
came into force on 6 March 1997. Article 3(4) of the Convention suggests that State parties
should agree to consider the applicability of measures within their own institutional systems to
create, maintain, and strengthen systems for disclosing the income, assets, and liabilities of
persons who perform public functions in certain posts as specified by the law and, where
appropriate, for making such disclosure public.®* This Convention is similar to the UNCAC

mentioned above and all its member states are also members of the UN.

3.3.3. African Union Convention on Preventing and Combating Corruption
The AUCPCC was adopted by the second Ordinary Session of the Assembly of the African

Union in Maputo, Mozambique in 2003. The objectives of the Convention include promoting,
facilitating, and regulating cooperation among the State Parties to ensure the effectiveness of
measures and actions to prevent, detect, punish, and eradicate corruption and related offences
in Africa.%® Article 7 of the Convention states that to combat corruption and related offences in
the public service, first, State parties commit themselves to require all or designated public
officials to declare their assets at the time of assumption of office, during, and after their term
of office in the public service. Secondly, State parties are also required to create an internal
committee or a similar body mandated to establish a code of conduct and to monitor its
implementation, and sensitise and train public officials on matters of ethics.®® South Africa is
a party to this Convention, and the country's financial declaration systems — as will be
explored in Chapter Three — align with the AUCPCC, which, in turn, is consistent with the
UN's UNCAC.

3.3.4. Asia-Pacific Economic Cooperation (APEC)
The Asia-Pacific Economic Cooperation (APEC) is an inter-governmental forum for 21

member economies in the Pacific Rim that promotes free trade throughout the Asia-Pacific

% Inter-American Convention Against Corruption (B-58) Adopted at the third plenary session, held on March 29
(1996).

% African Union ‘Convention on Preventing and Combating Corruption (2003/2006)’, Adopted by the 2nd
Ordinary Session of the Assembly of the Union, Maputo (2003).

% African Union ‘Convention on Preventing and Combating Corruption (2003/2006)’, Adopted by the 2nd
Ordinary Session of the Assembly of the Union, Maputo (2003).
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region.®” Recognising the importance of financial disclosures, APEC leaders agreed on high-

level principles for financial disclosure by public officials.

The APEC Conduct Principles for Public Officials was adopted at the 19th APEC Ministerial
Meeting in 2007 in Sydney, Australia. Principle 2 of this Conduct Principle states that a public
official shall use his or her public position only in furtherance of the public interest and not for
purposes of gaining an unwarranted advantage for him- or herself or for others. Principle 7
states that a public official must avoid taking any official actions that will affect their personal
or family financial interests. They must also refrain from acquiring any position, function, or
financial, commercial, fiduciary, or other comparable interest that conflicts, or may reasonably
appear to conflict, with their official duties and responsibilities. Principle 9 requires a public
official to adhere to all the requirements for reporting his or her outside activities, employment,

financial investments, and liabilities, assets, gifts or benefits to appropriate authorities.

3.3.5. Group of 20 (G20)
The World Economic Forum defines G20 as a forum of the twenty largest economies in the

world that meets regularly to discuss the most pressing issues facing the global economy. * As
of 2024 the members of G20 include a number of countries and regions 7° The G20 High-Level
Principles for Preventing and Managing ‘Conflict of Interest’ in the Public Sector document
was put together to develop standards, and a system to prevent and manage conflict of interest,

foster a culture of integrity, and enable effective accountability.”!

G20 members have agreed on common principles for financial disclosure, acknowledging it as
an effective means to ensure government accountability and to prevent conflicts of interest and
corruption.”? According to principle 10 of the document, G20 countries should adopt and

implement appropriate and effective mechanisms for the prevention, identification and

67 Asia-Pacific Economic Cooperation ‘APEC Regional Trends Analysis APEC at 30: A Region in Constant
Change’ APEC Policy Support Unit May 2019.

%8 Asia-Pacific Economic Cooperation, Principles for Financial/Asset Disclosure by Public Officials:
Fundamentals for an effective tool to prevent, detect, and prosecute conflicts of interest, illicit enrichment, and
other forms of corruption, 2012/SOM1/ACT/002.

% World Economic Forum ‘What is the G20?” (2022) available at https://www.weforum.org/agenda/2022/11/g20-
summit-what-you-need-to-know/ (accessed 03 September 2024).

70 World Economic Forum ‘What is the G20?” (2022) available at https://www.weforum.org/agenda/2022/11/g20-
summit-what-you-need-to-know/ (accessed 03 September 2024).

71 G20 member states and regions are: Argentina, Australia, Brazil, Canada, China, France, Germany, India,
Indonesia, Italy, Japan, South Korea, Mexico, Russia, Saudi Arabia, South Africa, Turkey, the United Kingdom
and the United States, plus the European Union.

2 Rossi IM, Pop L & Berger T ‘Getting the full picture on public officials: a how-to guide for effective financial
disclosure’ (2017) World Bank Publications.
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management of conflicts of interest, such as periodic financial, interest and asset disclosure

systems for relevant public officials.

Countries that have established or are considering establishing declaration systems for public
officials’ interests are encouraged to support one another. Where permitted by domestic laws
and institutional mandates, this support should include exchanging information. Additionally,
they should help provide access to sources that foreign authorities can consult to gather or
verify information on officials' interests abroad. In this regard, G20 countries should use new

technologies while ensuring the protection of personal data remains uncompromised.”

3.3.6. Dakar Declaration on Asset Disclosure
In May 2014, officials overseeing financial disclosure from 16 countries in West and Central

Africa convened in Dakar, Senegal, for the Regional Conference on Asset Disclosure. The
meeting aimed to review relevant laws, exchange technical experiences in collecting and
verifying financial disclosures, adopt guidelines, and develop a research and advocacy strategy
to strengthen current financial disclosure systems. This meeting resulted in the Dakar
Declaration on Asset Disclosure, which contains several financial disclosure recommendations
for the region including that asset declarations should be accessible to the public, subject to the
right to privacy and the protection of personal data. Amongst the people whom the declaration
requires to disclose are public officials having financial responsibilities; public officials having

decision-making power; and public officials particularly exposed to corruption risks.”*

3.3.7. Western Balkan Recommendation on Disclosure of Finances and Interests by
Public Officials
In 2014, representatives of an initiative led by Balkan countries, along with the Regional

School of Public Administration in Europe, gathered in Vilnius, Lithuania, to review the
financial disclosure practices of Balkan countries. This regional meeting resulted in the
Western Balkan Recommendation on Disclosure of Finances and Interests by Public Officials,
which provides guidelines for implementing financial disclosure.” One of the important

recommendations is that public officials need to declare financial interests and that declarations

73 G20 High-Level Principles for Preventing and Managing ‘Conflict of Interest” in the Public Sector 2018.

7+ Asset Disclosure Regional Conference for West and Central Africa Dakar, Senegal, 2014.

5 Rossi IM, Pop L & Berger T ‘Getting the full picture on public officials: a how-to guide for effective financial
disclosure’ (2017) World Bank Publications.
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need to disclose all financial and non-financial interests relevant to a public official’s

function.’®

3.3.8. Arab Anti-Corruption Convention
The Arab Anti-corruption Convention was adopted in Cairo, Egypt on 21 December 2010 by

the League of Arab States.”’ It aims to promote measures to prevent, combat, and uncover all
forms of corruption and related offences, and to prosecute those responsible. It also seeks to
foster integrity, transparency, accountability, the rule of law, and to encourage individuals and

civil society organisations to actively participate in preventing and fighting corruption.’®

Article 28(5) of the Convention states that ‘each State Party may consider drawing-up effective
methods for financial statement declaration, in accordance with its domestic legislation, in
respect of public employees and set proper penalties for non-compliance. Each State Party may
consider adopting measures allowing its competent authorities to share information with the
competent authorities of other State Parties when necessary to investigate illicit revenues,
according to the present Convention, and recover such revenue.’ Article 28(6) recommends for
each State Party to consider adopting the necessary measures, in accordance with its domestic
legislation, to oblige the public servants concerned who have bank accounts in foreign
countries to inform the competent authorities of this relation. These measures shall include
penalties for non-compliance.” For example, in response to article 28 of the Convention,
article 1 of Egypt law number 62 of 1975 regarding illegal gain requires all those carrying the
burdens of the public authority and all employees of the state’s administrative body to declare

their financial interests.®® This illustrates the convention in action by a state party.

3.3.9. Council of Europe Model Code of Conduct for Public Officials
The Council of Europe Model Code of Conduct for Public Officials, which was adopted by the

Committee of Ministers of the Council of Europe in 2000, was drafted to specify the standards
of integrity and conduct to be observed by European public officials. Article 14 of the Code
requires that public officials who occupy a position in which their personal or private interests
are likely to be affected by their official duties should, as lawfully required, declare upon

appointment, at regular intervals thereafter, and whenever any changes occur, the nature and

76 Western Balkan Recommendation on Disclosure of Finances and Interests by Public Officials, Adopted at the
Sixth Meeting of the Ethics and Integrity Network, 8-9 July 2014, Vilnius, Latvia.

77 Arab Anti-Corruption Convention, League of Arab States General Secretariat (2010).

78 Arab Anti-Corruption Convention, League of Arab States General Secretariat (2010).

7 Arab Anti-Corruption Convention, League of Arab States General Secretariat (2010).

80 Article 1 of Egypt law number 62 of 1975 as unofficially translated by Transparency International.
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extent of those interests.?! In response to the Code, countries such as France subscribe to this

article. The country requires its public servants to declare their financial interests.

3.4.  Conclusion
The section above discussed conventions and agreements from regional, continental, and

international institutions. While most of the state parties of the discussed regional and
continental conventions are members of UNCAC, they also recognised the need to establish
regional and nationally tailored financial declaration conventions to enable localisation and
emphasise the importance of financial disclosure in government. Furthermore, the discussed

conventions differ in terms of their legal statuses.

4. The need for publication of declared financial interests.
The section above discussed financial and asset declaration as an anti-corruption tool and also

discussed the background, importance, and international standard of financial declaration. This
section looks at the international debates with regard to publishing the financial and asset
declarations or disclosures of public officials. Publication of the disclosed financial interests
and assets means making the disclosures available to the public. This section brings in

arguments both in favour and against the publication of financial interest declarations.

4.1. Arguments in favour of the publication of financial and asset declarations
Before exploring the international standard concerning the publication of financial and asset

declarations, it is important to investigate why those who argue in favour of this practice think
it is important and should be followed. The World Bank states that sharing declaration
information with the public increases oversight and helps verification agencies enforce rules.
Being open about public officials' assets and interests improves government integrity and

builds public trust.®?

The main argument that is brought up in favour of the publication of
financial and asset declarations is that it enhances transparency and thereafter, trust from the
public.® Habershon also notes that if disclosures are made available to the public, either online
or through other means, they provide an additional deterrent and create more opportunities for
oversight and accountability. The media and civil society can highlight potential or actual

conflicts of interest. Although this is not a substitute for official reviews by relevant

81 Council of Europe Committee of Ministers, Recommendation No. R (2000) 10 of the Committee of Ministers
to Member states on codes of conduct for public officials (2000).

82 World Bank ’Enhancing Government Effectiveness and Transparency: The Fight Against Corruption’ (2020).
8 World Bank ‘Enhancing Government Effectiveness and Transparency: The Fight Against Corruption’ (2020).

20

https://uwcscholar.uwc.ac.za/home



government bodies, it serves as a secondary level of scrutiny that can be especially helpful

when resources for official review are limited.?*

While acknowledging the concerns with this practice — which will be discussed later — the
World Bank concludes that the best approach to ensure transparency is to make data from asset
and interest disclosures available online. They argue that providing public access to such
information free of charge and without technical barriers will help to reach the transparency
objective.®> Messick also agrees that the publication of disclosure allows civil society and the
media to help enforce transparency objectives.®® The different conventions that promote and

recommend the publication of financial interest declarations are discussed below.

4.1.1. United Nations Convention against Corruption (UNCAC)
UNCAC does not directly indicate that its member states should make asset and financial

declarations public, but it does promote public access to information. Article 13(1)(b) requires
each Member State to take appropriate measures within its means, and in accordance with
fundamental principles of its domestic law, to promote the active participation of individuals
and groups outside the public sector. These include participation of civil society, non-
governmental organisations, and community-based organisations in the prevention of and the
fight against corruption, as well as to raise public awareness regarding the existence, causes,
and gravity of and the threat posed by corruption. This participation should be strengthened by
such measures as ensuring that the public has effective access to information.®” It is submitted
that the article allows member states to infer requirements for the publication of assets and

financial declarations.

4.1.2. Inter-American Convention against Corruption (IACAC)
Article 3(4) of the IACAC emphasises that state parties should establish systems for registering

the income, assets and liabilities of persons who perform public functions in certain posts as
specified by law and, where appropriate, for making such registrations public.®® It is important
to note that the requirement does not call for the publication of all the declared information or

declaration by all public servants, it rather says ‘where appropriate’. This provision allows state

8 Habershon A ‘Preventing and Managing Conflicts of Interest in the Public Sector: Good Practices Guide’ (2019)
The World Bank, OECD and UNODC.

85 World Bank ‘Enhancing Government Effectiveness and Transparency: The Fight Against Corruption’ (2020).
8 Messick R ‘Income and Assets Declarations: Issues to Consider in Developing a Disclosure Regime’ (2009)
U4 Anti-Corruption Resource Centre, Chr. Michelsen Institute.

87 Article 13(1)(b) of the United Nations Convention Against Corruption, General Assembly resolution 58/4 of
2003, United Nations Office on Drugs and Crime (2003).

88 Inter-American Convention Against Corruption (B-58) Adopted at the third plenary session, held on March 29
(1996).
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parties to determine not only what information should be declared and publicised, but also who

should be required to make such declarations.

4.1.3. African Union Convention on Preventing and Combating Corruption
The AUCPCC does not require state parties to publicise the declarations. However, article 9

deals with access to information and requires for each State party to adopt such legislative and
other measures to give effect to the right of access to any information that is required to assist
in the fight against corruption and related offences. This requirement can be used by state
parties to adopt laws that will facilitate the publication of financial interest declarations within

their jurisdictions.®

4.1.4. G20
The G20 is silent with regards to the publication of asset and financial interest by public

servants, however, it does promote the use of technologies for information sharing. Principle
11 of G20 High-Level Principles for Preventing and Managing ‘Conflict of Interest’ in the
Public Sector states that ‘G20 countries should make appropriate use of new technologies,
without prejudice to personal data protection’.”® The principle provides state parties the

discretion to formulate laws that will enable the publication of financial declarations.

4.1.5. Dakar Declaration on Asset Disclosure
The Dakar Declaration on Asset Disclosure makes it clear that asset declarations should be

accessible to the public, subject to compliance with the right to privacy and the protection of

personal data.”!

4.1.6. Arab Anti-Corruption Convention
As a measure of scrutiny, instead of making declarations public the Arab Anti-Corruption

Convention suggests that its state members ‘consider adopting measures allowing its
competent authorities to share information with the competent authorities of other State Parties
when necessary to investigate illicit revenues, according to the present Convention, and recover
such revenues’.”? This will create a culture of peer review or scrutiny amongst the state
members instead of the public servant and the public domain. This is one method of
transparency, however, it is not the same as publication as it does not involve the public for

scrutiny in its approach.

8 African Union Convention on Preventing and Combating Corruption, Adopted by the 2nd Ordinary Session of
the Assembly of the Union, Maputo (2003).

%0 G20 High-Level Principles for Preventing and Managing ‘Conflict of Interest” in the Public Sector 2018.

! Dakar Declaration in terms of asset declarations Adopted in Dakar, 28 May 2014.

92 Arab Anti-Corruption Convention, League of Arab States General Secretariat (2010).
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4.1.7. Council of Europe Model Code of Conduct for Public Officials
While the Council of Europe Model Code of Conduct for Public Officials neither prohibits nor

promotes the publication of asset and financial declarations, it is concerned about the privacy
of public officials' information. It recommends that such information be protected and only
shared when required by the law. Article 17 of the Code states that ‘all necessary steps should
be taken to ensure that the public official's privacy is appropriately respected; accordingly,
declarations provided for in this Code are to be kept confidential unless otherwise provided for

by law’.”?

4.2.  Conclusion
The conventions discussed above vary in their approaches to the publication of financial

declarations. Some, such as the Dakar Declaration, advocate for the public disclosure of
financial interests. Others, such as UNCAC, are less explicit about this practice but do not
oppose it. They include provisions allowing member states to create their own laws regarding
the publication of financial declarations. In practice, countries differ in how they apply
financial declaration instruments. Some countries make certain information publicly available,
some countries do not publish at all unless requested by the court, and some only publish on

request by certain authorities. Some examples will be discussed in the sections below.

5. Concerns with the publication of financial and asset declarations
The publication of financial and asset declarations is argued to potentially play an important

role in transparency as it allows public scrutiny. There are, however, different views on this.
Critics hold the position that the publication of such information will violate an officials’ right
to privacy. The OECD notes that striking the right balance between public disclosure and the
protection of privacy remains a subject of debate.”* According to Messick, there are two main
objections raised against public disclosure. The first concern, particularly in states where crime
and violence are prevalent, is that if criminals know an official is wealthy, the official may be
more likely to be targeted for crimes such as kidnapping for ransom. Because of this concern,
Colombia and Haiti have both opted not to require the financial disclosures of public officials

to be publicised. The second concern is the privacy issue mentioned above. Messick argues

93 Council of Europe Committee of Ministers, Recommendation No. R (2000) 10 of the Committee of Ministers
to Member states on codes of conduct for public officials.
% OECD ‘Asset Declarations for Public Officials: A Tool to Prevent Corruption’ (2011) OECD Publishing.
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that any violation of an official’s rights in disclosing information to the government is much

greater when the disclosure is made public.”®

Considering the risks of publishing financial and asset declarations, the World Bank
recommends that when making policies related to this matter, policymakers in each state must
balance the aforementioned interests. They suggest that the level of transparency should
correspond to the degree of corruption and integrity within a country's public administration—
the more corrupt and lacking in integrity the system is, the greater the need for transparency.
In balancing transparency and privacy, even in systems that allow broad public access, certain
information may be kept confidential. This could include personal details like identity and
place of residence, or information about money and valuables held outside of banks. The
specific types of information withheld from disclosure should be clearly and narrowly defined

by law.”¢

5.1. Country-specific challenges
With different views on the publication of declarations, it is important to examine the practices

within selected countries, their approaches, and their effects to the publication of financial
interests. The selected countries are from various continents and regions, chosen primarily for
their existing and accessible literature on the publication of financial interest declarations.
According to Habershon et al, a 2010 study covering 87 countries and a range of public officials
found that 55% of the countries studied legally require that income and asset declarations of
some government officials be made publicly available, though the figure may be smaller in

practice.”’

The United States of America (USA), which is both a UNCAC and G20 member state, is one
of the countries with financial interest publication requirements. The requirement is, however,
tailored to mitigate challenges posed by the publication of financial declarations. For instance,
according to Messick, in the USA only senior government officials - cabinet secretaries and
deputy secretaries, other individuals appointed by the President, and senior civil servants - are
required to disclose publicly. The remaining 90% of those who must disclose their income and

assets do so only to officials of the agency where they are employed. This mitigates against

95 Messick R ‘Income and Assets Declarations: Issues to Consider in Developing a Disclosure Regime’ (2009)
U4 Anti-Corruption Resource Centre, Chr. Michelsen Institute.

% World Bank ‘Enhancing Government Effectiveness and Transparency: The Fight Against Corruption’ (2020).
97 Habershon A & Trapnell S ‘Public office, private interests: Accountability through income and asset disclosure’
(2012) World Bank Publications.
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dangers associated with public declaration, such as extortion.”® Another mitigating technique
is utilised in Canada, which is also a party to the UNCAC and G20, where some information
is disclosed while some is kept confidential. Messick notes that in Canada, members of the
Canadian Parliament submit detailed financial disclosure statements, listing even credit card
debts of more than C$10,000. The Parliamentary Commissioner for Ethics then publishes a
summary of the statement online, which shows members of parliament’s holdings but not their
values.  Canada’s Conflict of Interest Act of 2006 requires public officials to make
confidential declarations to the commissioner and make public declarations of other items.!%
While this technique targets parliamentarians, it is important as it presents a unique approach
that could be adopted for public servants. A third variation of financial interest publication is
found in Bolivia, a state party to IACAC and UNCAC, where according to Messick executive
branch officials make a comprehensive declaration of income, assets, and debts to the

Comptroller General, but only totals of such declarations are published.!'?!

Other countries prohibit the publication of declarations and only publish such information
when required by the courts. For instance, Guatemala’s article 21 of the Probity Law ensures
complete confidentiality of asset declarations, except by court order.'%? This is due to article 30
of the country’s Constitution, which excludes personal information given under the guarantee
of confidentiality from being publicly circulated.'® In Africa, countries such as Kenya,
Nigeria, Zimbabwe, Gabon, and Senegal — State parties to UNCAC and AUCPCC - do not
provide for public disclosure of income and asset declarations.!?* The Kenyan Public Officer
Ethics Act prohibits access to the wealth declaration forms, except with authority of the

relevant responsible Commission. !> Ngumbi and Owiny further note that some African

% Messick R ‘Income and Assets Declarations: Issues to Consider in Developing a Disclosure Regime’ (2009)
U4 Anti-Corruption Resource Centre, Chr. Michelsen Institute.

9 Messick R ‘Income and Assets Declarations: Issues to Consider in Developing a Disclosure Regime’ (2009)
U4 Anti-Corruption Resource Centre, Chr. Michelsen Institute.

100 Section 22 and 25 of the Canadian Conflict of Interest Act S.C. 2006.

101 Messick R ‘Income and Assets Declarations: Issues to Consider in Developing a Disclosure Regime’ (2009)
Bergen: U4 Anti-Corruption Resource Centre, Chr. Michelsen Institute.

102 Habershon A & Trapnell S ‘Public office, private interests: Accountability through income and asset
disclosure’ (2012) World Bank Publications.

103 Aitbaeva A et al ‘Income and asset disclosure: case study illustrations (English). Directions in development,
finance’ (2013) World Bank Group.

104 Chéne M ‘African Experience of Asset Declarations’ U4 Anti-Corruption Resource Centre, Chr. Michelsen
Institute (U4 Helpdesk Answer Helpdesk) 2008.

105 Section 30 of the Kenyan Public Officer Ethics Act, CAP 183 of 2012, titled ‘Access to declarations’ provides:
(1) The contents of a declaration or clarification under this Act shall be accessible to any person upon application
to the responsible Commission in the prescribed manner if the applicant shows to the satisfaction of the responsible
Commission that he or she has a legitimate interest and good cause in furtherance of the objectives of this Act, in
such declaration or clarification:
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countries require public declarations for some or all of their top government officials, including
Liberia, Cape Verde, Sao Tome and Principe, and the Central African Republic. In the
countries mentioned above, declarations can be made available to the public in a variety of

ways, such as the media, official gazettes, or registers open to public scrutiny.'%

Habershon claims that in countries where financial declarations are not made public, which
limits civil society's ability to hold officials accountable through public scrutiny, there may still
be effective government mechanisms for verifying these declarations and prosecuting
corruption. For instance, in France and Macao SAR, China, financial declarations are utilised
during investigations of underlying crimes or when suspicious activities, such as corruption,
are detected.!”” This claim, of course, does not include all the countries that are prohibiting

publications.

In summary, countries vary in how they implement measures for the publication of financial
and asset declarations. Some countries publish certain information, others publish when
required to do so by law, and other countries do not publish at all. It is evident that countries
implement the publication mechanism based on specific needs and the kind of problems a
country seeks to resolve. It also emerges from the discussed countries that there is no perfect
form of declaration and publication of financial interests and assets. They all present
advantages and disadvantages where in some cases public officials, and responsible entities
and authorities, are not complying with the declaration and publication laws. In such cases,
sanctions and enforcement measures are crucial. What follows is a discussion of the sanctions
and enforcement measures for non-compliance for both public officials, as well as the entities

and authorities responsible for the publication of financial declarations.

6. Sanctions and enforcement measures
To enhance effectiveness, countries with declaration requirements should establish sanctions

and enforcement measures for non-compliance with their declaration and publication
mechanisms. Regional and international bodies recommend sanction and enforcement

measures to strengthen asset and financial declaration tools. While they recognise the need for

Provided that prior to the responsible Commission making an affirmative decision under this section, it shall grant
the opportunity to the affected party to make representations on the matter.

(2) No information obtained pursuant to subsection (1) shall be published or in any way made public except with
prior written authority of the responsible Commission.

106 Ngumbi E & Patrick O ‘From paper to practice: enhancing public accountability in Africa through reform of
wealth declaration systems’ (2020) SSRN Electronic Journal.

107 Habershon A & Trapnell S ‘Public office, private interests: Accountability through income and asset
disclosure’ (2012) World Bank Publications
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sanctions, they do not provide standards as to what the sanctions should entail due to
differences in country legal systems. Think tanks and research organisations, such as
Transparency International, have taken it further to provide a broader scope of what the
sanctions for non-compliance should entail. This section will discuss the international standard
regarding sanctions for non-compliance as provided by conventions from multilateral
institutions. Further, the section will use country specific cases to demonstrate a clear

understanding of the sanctions and their use.

6.1. United Nations Convention against Corruption (UNCAC)
Article 52(5) of UNCAC requires that each ‘State Party shall consider establishing, in

accordance with its domestic law, effective financial disclosure systems for appropriate public
officials and shall provide for appropriate sanctions for non-compliance. Each State Party shall
also consider taking such measures as may be necessary to permit its competent authorities to
share that information with the competent authorities in other States Parties when necessary to
investigate, claim, and recover proceeds of offenses established in accordance with this
Convention’.!® This is not directed to the failure to declare or publish financial interests as the

article speaks broadly and refers to any offence committed concerning conventions.

6.2. Inter-American Convention Against Corruption (IACAC)
The IACAC does not have precise sanctions for non-compliance for its state members. It does,

however, promote the establishment of jurisdiction for its conventions. Article 4(1) requires
state parties to adopt such measures as may be necessary to establish its jurisdiction over the
offence it has established in accordance with this Convention when the offence in question is
committed in its territory. The article also recommends for each State Party to establish its
jurisdiction over the offences it has established in accordance with this Convention when the
offense is committed by one of its nationals or by a person who habitually resides in its
territory.!% The convention does not specify sanctions but leaves the decision to the discretion
of individual state parties. This also implies that each State Party can choose its own approach

to sanctions or opt not to implement any sanction measures.

6.3. G20
Principle 12 of G20’s High-Level Principles for Preventing and Managing ‘Conflict of Interest’

in the Public Sector requires that its member countries should implement adequate mechanisms

108 United Nations Convention Against Corruption, General Assembly resolution 58/4 of 2003, United Nations
Office on Drugs and Crime (2003).

199 Inter-American Convention Against Corruption (B-58) Adopted at the third plenary session, held on March 29
(1996).
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to resolve identified conflicts of interest, as well as enforcement mechanisms for proportionate
and timely sanctions for violations of conflict-of-interest policies. This could include a specific
set of disciplinary measures.'!® The principle does not suggest any specific disciplinary

measurcs.

6.4. Dakar Declaration on Asset Disclosure
The Dakar Declaration on Asset Disclosure by West and Central African countries calls for the

establishment of sanctions for non-compliance by its State Parties. The declaration states that
asset declaration systems should be accompanied by sanctions that are adequate, dissuasive,

and effective in the event of non-submission, delay, or misrepresentation.'!!

6.5. Arab Anti-Corruption Convention, League of Arab States General Secretariat

(2010)
Similar to IACAC, the Arab Anti-Corruption Convention does not suggest specific sanctions

for non-compliance for its state parties. It does, however, provide for the establishment of
sanction measures for corruption. Article 13 of the Convention states that a State Party shall,
in accordance with its domestic legislation, adopt measures to punish corruption. This
provision allows state parties to make their independent decision on whether to sanction

financial declaration and publication non-compliance or not.

6.6. African Union Convention on Preventing and Combating Corruption
(AUCPCC) and the Council of Europe Model Code of Conduct for Public
Officials
Article 7(3) of the AUCPCC requires its state members to develop disciplinary measures and

investigation procedures for corruption and related offences. ''* Similarly, to the AUCPCC,
the Council of Europe provides for state parties to form disciplinary measures for breach of the
Code. Article 28(4) of the Code of Conduct stipulates that the public official who supervises
or manages other public officials has the responsibility to see that they observe this Code and

take or propose disciplinary action for breaches of it.!!3

6.7.  Concluding remarks
The abovementioned instruments differ in terms of non-compliance sanctions. Some are clear

with sanctions while others are not. It is worth noting that none of the instruments oppose the

110 G20 High-Level Principles for Preventing and Managing ‘Conflict of Interest’ in the Public Sector (2018).

"1 Dakar Declaration in terms of asset declarations Adopted in Dakar, 28 May 2014.

112 African Union Convention on Preventing and Combating Corruption, Adopted by the 2" Ordinary Session of
the Assembly of the Union, Maputo (2003).

113 Council of Europe Committee of Ministers, Recommendation No. R (2000) 10 of the Committee of Ministers
to Member states on codes of conduct for public officials.
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discussed sanctions. Except for the Council of Europe Model Code of Conduct for Public
Officials, the conventions on sanctions also do not specify whether the sanctions should target
individuals or responsible entities. For instance, a public official might declare their financial
interests to a relevant institution and the entity fails to publicise the submitted financial
interests. It is not clear how sanctions and enforcement measures apply in such a scenario.
International organisations and think tanks are silent regarding the sanctions directed to
relevant institutions when they fail to publish. However, the Council of Europe Model Code of

Conduct for Public Officials is clear on what must be done when an official fails to declare.

7. Suggestions on what effective sanctions should include
The conventions only highlight the importance of the sanctions and enforcement measures to

their State Parties. The conventions do not necessarily outline what form the sanctions should
take. Research entities provide guidelines for what the sanctions should include. The World
Bank advises that to achieve its aim and be credible, sanctions must be applied in a transparent,
timely, consistent and fair manner. Enforcement tools should also be coherent with the conflict-
of-interest management systems, including matching each requirement or restriction with a
specific sanction for non-compliance and a mechanism to enforce sanctions.!!* According to
Martini, the sanctions must form part of the state legal system and can include summons, fines,
temporary suspension of salary, suspension from the performance of public functions for a
certain period, dismissal, imprisonment, as well as reputational sanctions such as the
publication of the names of non-filers on the relevant government’s website.!!> Ngumbi and
Owiny emphasise that sanctions for non-compliance need to be severe enough in order to have

a deterrent impact.'!¢

Habershon gathers a list of items that sanctions for non-compliance should include. The list
includes types of sanctions, types of conduct that should attract sanctions, and the types of

actors that should be sanctioned. These are:
e disciplinary measures;

e civil and administrative penalties;

114 OECD ‘Preventing and managing conflicts of interest in the public sector, good practices guide’ (2020).

15 Martini M ‘Declaration of interests, assets and liabilities: oversight mechanisms, disclosure policy and
sanctions’ (2013) Transparency International.

116 Ngumbi E & Patrick O *From paper to practice: enhancing public accountability in Africa through reform of
wealth declaration systems.’ (2020) SSRN Electronic Journal.
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e criminal penalties;
e reputational sanctions;
e sanctions for actors associated with the conflict of interest violation;

e sanctions for supervisors or managers who fail to implement conflict of interest

responsibilities;
e sanctions and sanctionable conduct related to failure to report a conflict of interest;
e sanctions for accepting or holding a prohibited private interest or position;
e sanctions for acting under actual or apparent conflicts of interest;

e sanctions for failure to submit an asset and interest disclosure, or for false statement in

the disclosure;
e sanctions for failure to report conflict of interest of another public official;

e sanctions/consequences for private individuals and entities, addressing the harm done

when a conflict of interest has occurred; and
e sanctions related to the effective enforcement of the COI regulations.!'!”

When sanctions are absent or not enforced, it opens an opportunity for non-disclosure and non-
compliance to thrive. Some countries, however, have strong enforcement measures, ensuring
that the declaration mechanism works effectively. In Argentina, criminal penalties apply for
non-submission and false declarations.!'® In Hong Kong, China there are administrative
sanctions for filing failures and criminal sanctions for false filing.!"” In the United States, there
are administrative sanctions for filing (declaration) failures and criminal sanctions for lying.'

122 "an official who

Chene and Kelso observe that in countries such as Kenya'?! and Tanzania
is convicted of submitting a false or misleading declaration is liable for a fine and/or

imprisonment. '* In Kenya, however, regarding enforcement of declaration requirements,

17 Habershon A ‘Preventing and Managing Conflicts of Interest in the Public Sector: Good Practices Guide’
(2019) The World Bank, OECD and UNODC.

118 World Bank ‘Public Office, Private Interests: Accountability through Income and Asset Disclosure’ (2012).
119 World Bank ‘Public Office, Private Interests: Accountability through Income and Asset Disclosure’ (2012).
120 World Bank ‘Public Office, Private Interests: Accountability through Income and Asset Disclosure’ (2012).
121 Section 32 of the Kenyan Public Officer Ethics Act of 2012.

122 Section 30 (2) of the Tanzanian Public Leadership Code of Ethics Act of 2020.

123 Chéne M & Kelso C ‘African experience of asset declarations’ (2008) U4 Helpdesk, Transparency
International.
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Ngumbi and Owiny found that no person has ever been charged with the offence of failure to
make declarations, despite evidence of high levels of non-compliance since enactment of the

Public Officer Ethics Act in 2003.!%*

8. Conclusion
From this chapter, it is evident that conflict of interest in the public sector is bound to exist.

While it does not necessarily translate to corruption, its mere existence should prompt
governments to establish measures to avoid corruption and sanction corruption should it
surface. Acknowledging the existence and possible disastrous outcomes that may result from
conflicts of interest, international organisations also require their State Parties to establish
mitigation measures. The mentioned organisations recommend mechanisms to curb corruption
that may result from conflict of interest. These include financial and asset declarations by
public officials. Some countries and international organisations go further to suggest that the
declarations must be published to allow the public to scrutinise and ultimately strengthen
transparency and importantly, public trust towards government. Countries such as Canada and
the USA use this approach to a certain degree. This practice is, however, a topic of debate due
to concerns associated with it, such as privacy of the officials’ information and the aspect of
attracting crime. Lastly, international organisations also recommend sanctions and
enforcement measures for non-compliance by officials. However, they vary in their approaches
when it comes to the issue of publication of financial declarations. In the events where public
officials declare their interests but there is a failure and non-compliance in terms of publication,
the international organisations do not provide standards for sanctions that speak to the
institutions and authorities responsible for publishing the declared financial interests, leaving

a loophole in this regard.

Having discussed the international standard and relevant debates regarding financial interest
declaration and publication in the public sector, the next chapter discusses the policy and
legislative framework governing the declaration and publication of financial interests by senior

managers in South African (local) government.

124 Ngumbi E & Patrick O *From paper to practice: enhancing public accountability in Africa through reform of
wealth declaration systems’ (2020) SSRN Electronic Journal.
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Chapter 3

Policy and legislative framework governing the declaration and
publication of financial interests by senior managers in (local)
government

1. Introduction
The preceding chapter provided an international perspective on the asset and financial

declarations and publications made by public servants. This chapter discusses the procedures
for declaring and publishing senior managers’ financial interests in the South African public
sector. Although the main focus is on municipal senior managers, the chapter will examine the
policy and legislative framework for all three spheres of government. This is to provide a broad
overview of governments’ response to the need for the declaration and publication of financial
and asset interests. This chapter introduces the reader to senior municipal managers in
South Africa, their appointment processes, and their roles and responsibilities using relevant
laws and official documents. As South Africa is a constitutional state, all laws and conduct
must be in line with the Constitution.!? Furthermore, legislation must be passed to give effect
to the Constitution and, where legislation existed prior to the enactment of the Constitution, it
must be aligned to the Constitution. As such, an examination of the constitutional provisions

giving effect to the declaration and publication requirements must also be undertaken.

2. Municipal senior managers
Senior managers are part of the administrative branch of the municipality. A senior manager is

a municipal manager or acting municipal manager, appointed in terms of section 56 of the
Systems Act.!?® The Constitution requires a municipality, as a separate sphere of government,
to employ its staff.'?” The only time another sphere of government is empowered to appoint
personnel for a municipality is during an intervention in terms of section 139 of the
Constitution. Furthermore, municipalities have a mandate to structure themselves.!?® De Visser
notes that the administration is headed by a municipal manager who, for all intents and

purposes, reports to the mayor or executive mayor. However, the municipal manager is

125 Section 1 of the Constitution.

126 Section 55 of the Systems Act.

127 Section 160 (1) (d) of the Constitution.
128 Section 153 of the Constitution.
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appointed by the municipal council, not by the executive. The municipal manager (and the

administration that he or she leads) therefore needs to work with the council.!?

2.1 Recruitment, selection, and appointment of municipal senior managers
The Systems Act and its regulations outline methods and procedures for the appointment of all

senior managers. Section 67(1) of the Systems Act states that a municipality, in accordance
with the Employment Equity Act 55 of 1998, must develop and adopt appropriate systems and
procedures to ensure fair, efficient, effective, and transparent personnel admission, including
the recruitment, selection, and appointment of persons as staff members.!*® The principles
guiding senior management recruitment, as provided for in regulation 6 of the Regulations on
the appointment and conditions of employment of senior managers, stipulate that recruitment,
selection, and appointment of senior managers must take place in accordance with municipal
policies contemplated in sections 54A, 56, and 57A of the Systems Act. The regulation further
requires senior management posts to be filled through public advertising, in accordance with
the procedure contemplated in regulation 11, and that the selection must be competence-based
to enhance the quality of appointment decisions and ensure the effective performance by

municipalities of their functions.'®!

The Municipal Regulations on Minimum Competency Levels, 2007 require senior managers
to be competent, with skills, experience and capacity.'*> Regulation 6(3) emphasises that senior
managers should comply with any financial management responsibilities, such as expenditure
management, financial reporting and accountability. Any failure to comply will result in
financial misconduct. Such regulation underscores why the declaration and publication of

financial interests is important.

2.2 Importance of municipal senior managers
This study is concerned with municipal senior managers due to their important role in

municipal finances. Largely, in local government legislation ‘senior manager/s’ is a blanket
term used for municipal managers, chief financial officers, and financial officers.'*? Section

55(2) of the Systems Act designates a municipal manager as an accounting officer responsible

129 De Visser J ‘Roles and responsibilities of the municipal manager’ Local Government Working Paper Series
No. 1 (2001) Community Law Centre, University of the Western Cape.

130 See section 67(1) of the Systems Act.

131 Regulation 6 of the Local Government: Municipal Systems Act: Regulations on the Appointment and
conditions of employment of senior managers, GN 167 GG 36223 of 7 March 2013.

132 Local Government: Municipal Finance Management Act: Municipal Regulations on Minimum Competency
Levels, 2007 in GN R493 GG 29967 of 15 June 2007.

133 Regulation 6 of the Local Government: Municipal Systems Act: Regulations on the Appointment and
conditions of employment of senior managers, GN 167 GG 36223 of 7 March 2013.
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and accountable for all income and expenditure of the municipality; all assets and the discharge
of all liabilities of the municipality; and proper and diligent compliance with applicable

municipal finance management legislation.

Furthermore, the MFMA, empowers a municipal manager, in consultation with the CFO, to
decide to open a bank account for the municipality, determine which bank to use, and decide
when to close the account.!3* Section 12(4) of the MFMA permits a municipal manager to issue
written authorisations to withdraw money, without appropriation in terms of an approved
budget, from a bank account opened for the purpose of a relief, charitable, trust, or other fund.
However, such authorisation must align with the decisions of the council and be used solely
for the purpose for which the fund was established or for which the money in the fund was

donated. This demonstrates that senior managers have direct access to municipal finances.!*?

Adding more financial responsibility to senior managers, section 77(2) of the MFMA requires
the top management of a municipality - which consists of an accounting officer, a chief
financial officer and all senior managers - to assist the accounting officer in managing and
coordinating the financial administration of a municipality. Section 78(1) of MFMA adds more
financial responsibility to senior managers.'*° Basically, senior managers make decisions on
public funds and how the funds are spent. Section 115 of the MFMA allows a municipal
manager to implement and oversee municipal supply chain management systems. Given their
role in the supply chain system, it is important that senior managers do not do business with

the state.

The responsibilities outlined above give senior managers significant access to municipal

finances, increasing the risk of conflicts of interest and corruption. For this reason, senior

134 Section 7(1) of the MFMA.

135 Section 32(2)-(6) of the MFMA.

136 Section 78(1) of the MFMA states that each senior manager of a municipality and each official of a
municipality exercising financial management responsibilities must take all reasonable steps within their
respective areas of responsibility to ensure -

(a) that the system of financial management and internal control established for that the municipality is carried
out diligently. effectively, efficiently, economically and transparently.

(b) that the financial and other resources of the municipality are utilised effectively, efficiently, economically and
transparently;

(c) that any unauthorised, irregular or fruitless and wasteful expenditure and any other losses are prevented

(d) that all revenue due to the municipality is collected.

(e) that the assets and liabilities of the municipality are managed effectively and that assets are safeguarded and
maintained to the extent necessary;

(f) that all information required by the accounting officer for compliance with the

provisions of this Act is timeously submitted to the accounting officer: and

(g) that the provisions of this Act, to the extent applicable to that senior manager

or official, including any delegations in terms of section 79, are complied with.
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managers must be regulated through mechanisms like the declaration and publication of their
financial interests. The following sections will explore constitutional provisions, policies, and
legislation designed to regulate the declaration and publication of senior managers’ financial
interests, aiming to prevent conflicts of interest while promoting transparency and

accountability. The exploration is done on national, provincial and local government.

3. Constitutional framework
The Constitution is the founding document of the South African government. Amongst other

matters, it promotes transparency and accountability within the state itself and its institutions.
Section 1(d) of the Constitution asserts that the Republic of South Africa is one, sovereign,
democratic state founded on the values of universal adult suffrage, a national common voter’s
roll, regular elections, and a multi-party system of democratic government, to ensure
accountability, responsiveness, and openness.'’” De Vos notes that these core values are
stressed in different parts of the Constitution to create government bodies that are transparent.
These bodies should share information about what they do, serve the public, listen to and
address citizens’ concerns, and welcome scrutiny to improve their service.!*® To further
emphasise the value of transparency and openness, the Constitution further provides everyone
a regulated right of access to any information held by the state, and any information that is held

by another person, and that is required for the exercise or protection of any rights. '3

With regards to public administration specifically, the Constitution states that public
administration must be governed by the democratic values and principles enshrined in the
Constitution, including the following principles: (a) a high standard of professional ethics must
be promoted and maintained, and (b) public administration must be accountable. %’ To
materialise the values and principles mandated by the Constitution, section 196 of the
Constitution establishes the PSC. Section 196(4)(a) vests the PSC with a responsibility to
promote the values and principles set out in section 195 of the Constitution, throughout the

public service.'*!

137 Section 1(d) of the Constitution

138 De Vos P ‘Constitutionally Speaking On Accountability, Transparency And The “Bribing” Of Journalists’
Constitutionally Speaking, 9 February 2012 available at https://constitutionallyspeaking.co.za/on-accountability-
transparency-and-the-bribing-of-journalists/ (accessed14 July 2024).

139 Section 32(1) of the Constitution.

140 Section 195(1)(a) and (f) of the Constitution.

141 Section 196(4)(a) of the Constitution.
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While the Constitution does not necessarily provide a direction for public servants to declare
their financial interests, it clearly emphasises the need for transparency and a clear standard of
professional ethics within the public administration. It mandates the establishment of policies
and legislation that address the regulation of financial interests within the public sector, hence
the government followed by formulating policies that are in line with the Constitution. In
response to the Constitution’s requirements, various policies that address transparency and
accountability issues are constantly drafted by the government. Some of the policies that relate
to financial disclosures and publication by senior managers in the public sector are discussed

below.

4. Policy framework
Before delving into the policies related to financial declaration and publication in the public

sector, it is important to first distinguish between policy and legislation (which will be
discussed later). Policies are a set of guidelines or principles that are used to guide decision-
making. They are often created by government agencies or organisations to help them achieve
their goals. Legislation, on the other hand, emanates from a formal process that involves

drafting, debating, and passing laws that are enforceable by the government.

This section discusses policies that promote transparency and accountability informed by the
constitutional values discussed above. The section focuses on policies related to financial
disclosures and publication directed to senior managers. For comparison purposes, as well as
to measure compliance of the South African policy framework for declarations and publication
to the international standards discussed in Chapter 2, this section outlines policies applicable
to all spheres of South African government, namely national, provincial, and local government.
The discussion below is followed by an examination of the similarities, differences, and key

aspects of the policies from all spheres of government.

4.1 National and Provincial government: Do senior managers
have to declare their financial interests?

The South African state has internal policies that address public services and public servants.
These policies include the White Paper on the Transformation of the Public Service of 1995,
Batho Pele — ‘People First” White Paper on Transforming Public Service Delivery of 1997, and
the Policy document on Financial Disclosures for Senior Management and Other Designated

Employees of 2003. While these policies are not entirely focused on public service, they do
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address issues related to transparency and accountability within the public sector. Additionally,
they comply, to some extent, with the conventions of the multilateral organisations of which

South Africa is a member.

4.1.1 White Paper on the Transformation of The Public Service 1995
The White Paper on the Transformation of the Public Service was published in 1995 to serve

as a broad framework of government policy during the process of transformation and reform.
Section 12.2 of the White Paper, which focuses on enhancing accountability, states that to
promote democratic accountability and transparency, it will be necessary to ensure that all
members of the public have easy access to information, irrespective of their levels of literacy.
This is important as it opens up a platform for the general public to participate in holding the
government accountable. This provision also suggests that the relevant authorities must find
ways to publish information about public servants, including financial declarations. Section
15.1 addresses the importance of a code of conduct in the public service. It suggests that the
code should aim to incorporate the principles of the new South African public service. To that
extent, it must aim to instil an ethos of professionalism in public servants, as well as a
commitment to the concept of serving the people.'*? The document addresses the need for
accountability in the public sector, however, it does not specify which level of government the
code of conduct should be directed to. This suggests that the document recommends a code of

conduct applicable in all the spheres of government.

4.1.2 Batho Pele — ‘People First” White Paper on Transforming Public Service
Delivery 1997
The Batho Pele — ‘People First” White Paper on Transforming Public Service Delivery was

published in 1997 to provide a policy framework and a practical implementation strategy for
the transformation of public service delivery. It provides practical implementation principles
to the 1995 White Paper discussed above. Principle 8 of Batho Pele emphasises that the public
should know more about the way national and provincial departments are managed, how well
they perform, the resources they consume, and who is in charge as this is in line with the
Constitution. Principle 8 further suggests that a mechanism for achieving this will be an annual
report to citizens published by each national and provincial department, setting out details such
as performance against targets for improved service delivery, financial savings, and increased

efficiency within the province or national government.'** While this document does not

142 The White Paper on the Transformation of the Public Service (GN 1227 of 15 November 1995).
143 Batho Pele — ‘People First” White Paper on Transforming Public Service Delivery (GN 1458 in GG 18340 of
1 October 1997).
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directly address the need for declaration and publication of financial interests, it promotes

transparency and calls for the involvement of the public in government business.

4.1.3 The policy document on Financial Disclosures for Senior Management and
Other Designated Employees
The policy document on Financial Disclosures for Senior Management and other Designated

Employees was drafted to regulate the annual submission of financial disclosures by Senior
Management Service (SMS) and all members appointed in the Senior Management echelon of
the national government department (designated employees). The policy seeks to identify
potential conflicts of interest to ensure fair and impartial administrative actions by officials in
senior and designated positions. This helps safeguard the public service from actions that could
undermine its operations or lead to unlawful administrative decisions driven by hidden
agendas. In general, the policy aims to promote an open and accountable government and the
lawful use of taxpayers’ money, and therefore promote the principles and values as stated in

section 195(1) of the Constitution.!**

The policy document proposes financial disclosure policies for senior managers in the national
and provincial government.'* The policy document states that SMS or designated employees
are individually responsible for ensuring that all interests, as specified in the Public Service
Regulations of 2016, are fully disclosed and that the necessary documentary proof is attached
where required. The policy document further states that SMS employees, except for the heads
of departments, shall not later than 30 April of each year disclose to the relevant head of
department, in a form prescribed for this purpose by the Minister of Public Service and
Administration, particulars of all their interests in respect of the period 1 April of the previous
year to 31 March of the year in question. In receiving the disclosures, the head of the department
shall submit to the Public Service Commission a copy of the form submitted to him or her by
a member of the SMS or designated employee not later than 31 May of each year in question,

or not later than 30 days after it has been submitted.'*¢

144 Department of communications and digital technologies Policy on Financial Disclosures for Senior
Management and Other Designated Employees (2020)

145 According to section 4.1. of the policy document, the policy shall apply to:

4.1.1. All SMS employees in the Department who are appointed in accordance with the Public Service Act, 1994,
as amended.

4.1.2. Any other person in terms of section 36(3) of the Public Finance Management Act, 1999, as amended
approved or instructed by the relevant treasury to be the accounting officer of a department.

4.1.3. Any other employee or category of employees determined by the Minister of Public Service and
Administration.

146 Department of communications and digital technologies Policy on Financial Disclosures for Senior
Management and Other Designated Employees (2020).
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The policy document further outlines the specific details of interests to be disclosed. With
regards to the publication of declarations, the policy document suggests that no person who has
access to a submitted form or the register may, except when a court so orders, disclose any
information in that form or register to anyone other than a designated employee in respect of
his or her submitted form or an entry in the register in respect of that employee or another
person who is permitted access or to whom access is granted. It specifically states that any
other person is given access to a submitted form or the register in terms of section 11 of the
Promotion of Access to Information Act 2 of 2000 (PAIA).'*" Lastly, it proposes that any
designated employee who fails to disclose her or his interests or wilfully provides incorrect or

misleading details can be charged with misconduct.

The policy document discussed above strongly recommends that financial interests should be
disclosed in the national and provincial spheres of government. It further suggests sanctions
for non-compliance to this. It also recommends that such declarations should not be made
public unless requested by the courts or under PAIA, as will be discussed later in this chapter.
Currently, in practice, national and provincial government senior managers declare their
financial interests, and these are not made public as suggested by the policy documents
discussed.'*® While there is a designated entity, the PSC, responsible for handling declarations
and empowered to take action against non-compliance. The policies related to senior managers

in local government are discussed below.

4.2 Local government: Do senior managers have to declare

their financial interests?
Local government has separate powers from the provincial and national government.

According to section 151(3) of the Constitution, a municipality has the right to govern on its
own initiative, the local government affairs of its community, subject to national and provincial
legislation, as provided for in the Constitution. It is for this reason that local government has

separate policies that address the declaration and publication of financial interests.

4.2.1 The White Paper on Local Government 1998
The White Paper on Local Government, also referred to as the ‘mini-Constitution for local

government’,'* was adopted in 1998. The White Paper on Local Government specifically

147 Department of communications and digital technologies Policy on Financial Disclosures for Senior
Management and Other Designated Employees (2020).

148 See para 5.2 below on legislation on financial interest publication.

149 Wall K “The 1998 “mini-Constitution” for local government’: A review of the assumptions of the White Paper
on Local Government’ (2022) Acta Structilia 29, no. 2: 260-292.
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addresses the duty of municipalities to improve municipal accountability by improving the
control of corruption. The document was produced as a guide on the transformation of local
government.'>® The White Paper on Local Government acknowledges the existence of codes
of conduct within local government. Subsection 2.2.1 of the White Paper notes that the existing
codes of conduct in local government tend to emphasise the prohibition of certain actions, such
as corruption or financial and ethical misconduct. According to the White Paper, while these
prohibitions are important and must remain in force, codes of conduct should also bind
employees to proactive action.!®! This is a ground for financial declaration and publication

measures to avoid conflict of interest and corrupt activities.

4.2.2 The Local Government Anti-Corruption Strategy 2002
The Local Government Anti-Corruption Strategy was adopted by the cabinet in 2002. It was

established to set out the strategic objectives to be pursued by the local government sector in
combating corruption in South African municipalities. The Strategy directly addresses senior
managers in local government by emphasising the need for senior managers and full-time
councillors of municipalities to be obliged to complete a financial disclosure form, wherein
specific personal assets and private business interests must be declared.!>?> The specific
categories that must be disclosed are detailed in Annexure A of the Local Government Anti-
Corruption Strategy. !> With regards to publications of such declarations, the Annexure
suggests that the municipal council should consider privileged and confidential information.!>*
The strategy does not specify which details should be published or kept confidential, instead

leaving this decision to the discretion of the municipal council.

150 Wright J S Legal Perspectives on the Prevention and Minimisation of Corruption for Sustainability in South

African Municipalities (unpublished PhD thesis, North-West University, 2021).

151 See subsection 2.2.1. of the White Paper on Local Government of 1998 on ‘building on existing capacity’.

152 Department of Co-operative Governance Local Government Anti-Corruption Strategy (2015).

153 See annexure A of the Local Government Anti-Corruption Strategy.

154 Section 1. of Annexure A state that a staff member of a municipality may not without permission disclose any
privileged or confidential information obtained as a staff member of the municipality to an unauthorised
person.

2. For the purpose of this item "privileged or confidential information" includes any information-

A) determined by the municipal council or any structure or functionary of the municipality to be privileged or

confidential;

B) discussed in closed session by the council or a committee of the council;

C) disclosure of which would violate a person's right to privacy; or

D) declared to be privileged, confidential or secret in terms of any law.

3. This item does not derogate from a person's right of access to information in terms of national
legislation.
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4.2.3 The Local Government Integrity Management Framework 2015
The Local Government Integrity Management Framework of 2015 sets out the responsibility

of municipalities in implementing the Local Government Anti-Corruption Strategy discussed
above. Section 4.6 of the Framework promotes corruption prevention measures. It reiterates
that municipalities should ensure that conflicts of interest are proactively managed. According
to the framework, a conflict-of-interest policy that deals with declarations of interests,
disclosure of interests, gifts, and external remunerative work needs to be developed.'> It
further stresses that supporting systems and processes should be developed for declarations of
interest and checking the declarations for potential conflicts of interest during procurement
processes. The section further suggests that declarations should ideally be in electronic format
to allow for accessibility of information.!*® The supporting systems and processes should also
be developed for external remunerative work and gift registers. The framework also suggests
that for declarations of interests, the Minister should give clarity on what information should

be made public and what should remain confidential.!>’

4.3 Similarities, differences and key aspects from national, provincial and local

government
The national, provincial, and local levels of government operate within the same state and are

governed by a unified constitutional framework. They, however, demonstrate both similarities
and differences in terms of the policies and legislation relating to the declaration and

publication of financial interests.

The policies of the three spheres of government suggest that senior managers need to declare
their financial interests. There are, however, differences in terms of the declaration processes.
The policies directed to senior managers in the national and provincial governments are clear
that senior managers should submit their financial interest declarations to their heads of
department, so that the heads submit the declarations to the PSC. Contrary to the
aforementioned, the policies directed to local government senior managers suggest that senior
managers submit their declarations to their municipal council. Regarding the publication of
declarations, national and provincial government policies clearly state that declarations should

not be made public unless required by a court or under PAIA. In contrast, local government

135 See section 4.6 (a) of the Department of Cooperative Governance and Traditional Affairs Municipal Integrity
Management Framework (2015) 25.
156 See section 4.6 of the the Department of Cooperative Governance and Traditional Affairs Municipal Integrity
Management Framework (2015) 25.
157 See section 4.6 of the Department of Cooperative Governance and Traditional Affairs Municipal Integrity
Management Framework (2015) 25.
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policies suggest that declarations should be made public, taking into account the confidentiality
and privacy of the information. The Minister was meant to provide guidance on these
contrasting positions on the publication requirements of all three spheres of government. The
noticeable differences make it clear that the policies propose distinct approaches for each

independent sphere of government.

When viewed through the lens of the international instruments discussed in the previous
chapter, the policies largely align with the conventions to which South Africa is a member
state. Both the UNCAC and AUCPCC recommend the declaration of financial interests by
public officials. However, regarding the publication of such declarations, these international
instruments leave discretion to member states. The following section will examine South
Africa's legislative framework on the publication of financial interests in relation to these

international instruments and the policies discussed above.

5. Legislative framework
Having discussed the policies that address transparency in the public sector, this section looks

at the existing legislation informed by such policies in the national, provincial, and local

government.

5.1 National and Provincial government: Do senior managers have to declare their
financial interests?
As mentioned above, legislation aims to give legal force and effect to a policy. It is legislation

rather than policy that is justiciable and is the basis for, and subject of, litigation.!*® To bring
the above-discussed policies into effect, the South African government enacted several pieces
of legislation. Currently, national and provincial government staff members are required to
disclose their financial interests. This includes senior managers. Such requirements are
enforced and regulated by various laws. This section will unpack the relevant legislation. The

following legislation applies to both national and provincial government staff members.

5.1.1 Public Service Act 103 of 1994
Various legislation regulates financial interests in the national and provincial public service as

envisioned by section 195 (g) of the Constitution. The Public Service Act of 1994 was enacted
to provide for the organisation and administration of the public service of the Republic of South

Africa, the regulation of the conditions of employment, terms of office, discipline, retirement,

158 Lewis C ‘Policy, Law and Regulation” (2020) available at https:/clearlawsa.org.za/wp-

content/uploads/2020/04/Lewis-Policy-Law-Regulation.pdf (accessed 22 December 2024).
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and discharge of members of the public service.'*’Section 3(k) of the Public Service Act
provides for the PSC to make recommendations regarding a code of conduct applicable to

members of the public service. !¢

5.1.1.1 Public Service Regulations of 2016
Section 41(1)(c) of the Public Service Act states that the President may, after the PSC has made

a recommendation, make regulations regarding a code of conduct with which officers and
employees shall comply.!®! In line with this provision, the President, through the Minister for
the Public Service and Administration, promulgated public service regulations that came into
effect on 1 August 2016. Regulations 18, 19, and 20 of the Regulations outline disclosure
methods and procedures of designated employees’ interests, the details of interests to be
disclosed, and the confidentiality of submitted forms and registers.'®? These regulations are

discussed below.

Regulation 18(1) of the Regulations orders for SM'S members, except for a head of department
to, not later than 30 April of each year, disclose to the relevant head of department, in a form
prescribed for this purpose by the Minister, particulars of all his or her interests in respect of
the period 1 April of the previous year to 31 March of the year in question.!%> Regulation 18(5)
empowers a head of department or executive authority with a duty to ensure that the disclosure
of interests by designated employees is submitted electronically to the Commission or the

relevant authority.!®* The regulation mirrors the ideas from the policy discussed above.!®®

Regulation 19 of the Regulations specifically deals with the more detailed information about
the interests that need to be disclosed. According to the regulation, the details of interests that
shall be disclosed include shares, loan accounts, or any other form of equity in registered
private or public companies and other corporate entities recognised by law, income-generating
assets; trusts; directorships and partnerships; remunerated work outside the employee’s
employment in her or his department; consultancies and retainerships; sponsorships; gifts and
hospitality from a source, other than a family member; ownership and other interests in

immovable property and vehicles.'® Regulation 20 addresses issues related to confidentiality

159 Public Service Act 103 of 1994.

160 Section 3(k) of the Public Service Act.

161 Section 41(1)(c) Public Service Act of 1994.

162 Public Service regulations in GN 877 GG 40167 of 26 July 2016 (hereafter Public Service regulations).
163 Regulation 18(1) of the Public Service regulations.

164 Regulation 18(5) of the Public Service regulations.

165 See section 4.1.1. of the White Paper on the Transformation of The Public Service 1995.

166 Regulation 19 of Public Service regulations.
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of submitted forms and registers. This regulation is discussed extensively in section 5.2 below.

Regulation 21 provides resolution measures should the conflict of interest occur. ¢’

5.1.2 Public Financial Management Act 1 of 1999
The Public Financial Management Act 1 of 1999 (PFMA) was established to regulate financial

management in the national and provincial governments; to ensure that all revenue,
expenditure, assets, and liabilities of those governments are managed efficiently and
effectively; and to provide for the responsibilities of persons entrusted with financial
management in those governments.'®® Section 36 of the PFMA establishes an accounting
officer for every government department and every constitutional institution.'®® Thereafter, the
Public Service Regulations provide the accounting officer or head of a department with powers
to receive and keep a register of any other designated employees’ interests including senior

managers. '’

5.2 Legislation on financial interest publication
In declaring financial interests, there is also the matter of publishing such declarations so that

they are available to the public. In the national and provincial government, the policies
discussed above in this matter recommend that declarations should be requested through PAIA
and cannot be made public. The next section discusses whether the legislation is in line with

the policies regarding the publication of financial declarations by public servants.

Regulation 20 of the Public Service Regulations details matters related to the publication and
confidentiality of submitted forms and registers. Sub-regulation (1)(a) to (h) stipulates that the
only people who have access to a submitted form or the register are the Minister, the executive
authority to whom the form is submitted; the head of the department to whom the form is
submitted; Commissioners of the Commission; the Director-General: Office of the Public
Service Commission; the Director-General of Public Service and Administration; the relevant
designated ethics officer as contemplated in regulation 23; and such other persons designated
by the Minister, an executive authority, head of department or the chairperson of the

Commission for purposes of record keeping and the effective implementation of this Part. !"!

Regulation 2(a) and (b) further states that no person who has access to a submitted form or the

register may, except when a court so orders, disclose any information in that form or register

167 Regulation 21 of Public Service regulations.

168 public Financial Management Act 1 of 1999 (hereafter referred to as the PFMA).
169 Section 26 of PFMA.

170 Public Service regulations in GN 877 GG 40167 of 26 July 2016.

171 Regulation 20 of Public Service regulations.
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to anyone other than a designated employee in respect of his or her submitted form or an entry
in the register in respect of that employee; or another person who is permitted access in terms
of sub-regulation (1) or to whom access is granted in accordance with sub-regulation (3).
Lastly, regulation 3 asserts that any person, other than a person contemplated in sub-regulation
(1), may only be given access to a submitted form or the register in terms of section 11 of the

PAIA.!"

In reading the legislation on publication of financial interests, it can be concluded that the

legislation is in line with the proposed policies.

5.3 Concluding remarks
As required by international organisations, South Africa has legislation to regulate the

declaration of public servants’ financial interests in the national and provincial sphere. As
clearly outlined in the Public Service Regulations, national and provincial senior managers are
required to declare their financial interests to their heads of department. However, the
declarations at these levels of government are not published due to confidentiality concerns.
This practice aligns with international standards; however, it is important to note that it has its
own limitations, as it hinders transparency. Certain individuals have access to the declarations
and any other person may only access the declarations through a PAIA request. The PAIA
access has its own hurdles. While it can take very long to receive this information due to various
reasons such as departments and relevant offices being understaffed, the PAIA application also
requires one to pay a certain fee in order to access the information requested. What stands out
in this section is that in the national and provincial spheres of government, declarations must

be made but are not available publicly. The following section focuses on local government

5.4 Local government: Do senior managers have to declare their financial
interests?
Unlike the national and provincial governments, local government has its own powers and

autonomy provided by the Constitution.!”® As such, amongst many other powers and functions,
local government has separate legislation that regulates its staff members and senior
management. This section discusses legislation that governs the declaration and publication of

financial interests by senior managers in local government.

172 Subsection 2(a) & (b) of PFMA.
173 Section 151(3) of the Constitution.
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5.4.1 Municipal Systems Act 32 of 2000
The Municipal Systems Act was enacted to regulate key municipal organisational, planning,

participatory, and service delivery systems. The Act defines the legal nature of municipalities
as part of a system of co-operative government. It also clarifies the rights and duties of the
municipal council, local communities, and the municipal administration.!”* The Act sets out a
Code of Conduct applicable to all municipal staff members. Schedule 2 of the Act details the

provisions of this Code, which are outlined and discussed below.!”

5.4.1.1. Code of Conduct for Municipal Staff Members

Item 5(1) of the Code of Conduct for staff members requires a staff member of a municipality
who, or whose spouse, partner, business associate, or close family member, acquired or stands
to acquire any direct benefit from a contract concluded with the municipality, to disclose in
writing full particulars of the benefit to the council. The code of conduct for staff members

applies to all municipal staff members.!”®

5.4.1.2. Regulations on appointment and conditions of employment of senior managers
The Systems Act establishes regulations on the appointment and conditions of employment of

senior managers. Below are the specific regulations that require municipal senior managers to

declare financial interests.

‘Regulation 36(1) A senior manager who enters into an employment contract in terms of

these regulations must —
(a) Within 60 days after his or her appointment and;

(b) Annually thereafter, from the commencement of the new financial year of a

municipality declare his or her benefits and interests.

(2) the benefits and interests contemplated in sub regulation (1) may include any (a) Shares
and securities in any company (b) membership of any close corporation; (c) interest in any
trust; (d) directorships; (e) partnerships; (f) other financial interests in any business
undertaking; (g) interest in property; and (h) subsidies, grants and sponsorships by any

organisation which may potentially be in conflict with the senior manager’s official duties.

174 Chapter 2 of the Systems Act.
175 Section 69 of the Systems Act.
176 Schedule 2 of Systems Act.
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(3) a senior manager must disclose all his or her registerable interests on the form attached

as Annexure F to the regulations.

(4) if the circumstances change significantly after an initial disclosure has been made, and
new or additional facts become material, the senior manager must disclose such facts as

soon as reasonably possible.’!”’

Comparatively, the particulars required to be declared by staff members in local government
are not as extensive as those required from staff in national and provincial government. In
addition to the disclosures mandated for local government employees, national government
regulations also require the declaration of consultancies and retainerships, sponsorships, gifts
and hospitality from sources outside of family members, as well as ownership and other
interests in immovable property and vehicles.!” These additional particulars play an important

role in preventing conflicts of interest as comprehensively as possible.

The regulations mandate senior managers to declare their financial interests, specifying the
timeframe and particular items to be disclosed. While the declaration of interests is crucial, the
publication of these declarations is equally important. Making these declarations public allows
civil society organisations and concerned individuals to access this information and hold senior
managers accountable in the public's interest. The laws that require the publication of these

declarations are discussed in the next section.
5.5 Legislation on financial interest publication

With regards to the publication of such financial interest declarations, item 5A(3) of the Code
of Conduct for Municipal Staff Members requires the municipal council to determine which of
the financial interests referred to in sub-item (1) must be made public, having regard to the
need for confidentiality and the public interest for disclosure.!” The Code clearly stipulates
that, for the sake of confidentiality and privacy of senior managers, not all declarations should
be made public. It grants discretion to the municipal council to determine which declarations

must be shared with the public. As highlighted in the previous chapter, this method has its own

177 Regulation 36 of the Regulations on appointment and conditions of employment of senior managers in GN 21
GG 37245 of 17 January 2014.

178 Regulation 19 of Public Service regulations.

179 Schedule 2 of Systems Act.
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limitations.'®® While it aims to protect public servants from potential harm, it also compromises

transparency by restricting the amount of information disclosed to the public.

Looking back at the international standard discussed in Chapter 2, none of the international
instruments to which South Africa is a party explicitly requires the publication of financial
interests. '8! South Africa has, however, taken measures within its own framework and
domestic legal principles to mandate the declaration and publication of financial interests by

staff members.

6. Sanctions

International instruments such as the UNCAC require state members to have sanctions for non-
compliance with financial interest declaration mechanisms. South Africa as a member state has
its localised sanctions as recommended by such international instruments. Section 14 of the
Code of Conduct for Municipal Staff Members states that breaches of the Code must be dealt
with in terms of the disciplinary procedures of the municipality envisaged in section 67(1)(h)
of the Municipal Systems Act. Section 67 of the Systems Act indicates that a municipality, in
accordance with the Employment Equity Act, must develop and adopt appropriate systems and
procedures to ensure fairness, efficient, effective, and transparent personnel administration,

including disciplinary procedures. '3

Section 120 of the Systems Act requires the Minister of local government to make regulations
or issue guidelines not inconsistent with the Act. In response to this, the Minister issued the
Local Government Disciplinary Regulations for Senior Managers in 2010. Chapter 2 of these
regulations outlines the disciplinary code and procedures, and regulation 12 specifically
provides sanctions for non-compliance with financial interest declaration after all the necessary
steps mentioned in regulations 2 to 11 have been considered.'®* The steps include precautionary

suspension and a disciplinary hearing.'34

Sub-regulation 12(1) states that, after having found the municipal manager guilty, the presiding
officer may impose any, or a combination of the following sanctions, with or without
conditions, these includes: (a) suspension without pay for no longer than three months; (b)

demotion; (c) transfer to another post; (d) reduction in salary, allowances or other benefits; (e)

180 See para 5 of Chapter two on concerns with the publication of financial and asset declarations.
181 See para 4 of Chapter two on ‘the need for publication of declared financial interests’.

182 Schedule 2 of Systems Act.

183 Disciplinary Regulations for Senior Managers in GN 344 GG 34213 of 21 April 2011.

184 Regulation 6 and 10 of the Disciplinary Regulations for Senior Managers.
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an appropriate fine; or (f) dismissal. Sub-regulation (2) further instructs the presiding officer
to (a) impose a sanction within 10 days of the completion of the hearing; (b) advise the
municipal council and the senior manager in writing of the finding and sanction; (c) advise the
senior manager of the right to lodge a dispute; (d) formally document the sanction, a copy of
which must be handed to the senior manager in a format compliant with Annexure G; and (e)
submit a record of the proceedings to the municipal council, within 10 days after imposing the

sanction.'®

Sub-regulations (3) further requires the municipality to implement the sanction imposed by the
presiding officer and report the outcome of any disciplinary hearing, within 14 days after the
finalisation of such disciplinary hearing, to the Minister and MEC responsible for local
government in the province. Lastly, where financial misconduct is involved, a senior manager
must report to the MEC responsible for finance in the province and the Auditor-General as

prescribed in the MFMA.. 1%

The sanctions must only be implemented after consideration of the disciplinary code and
procedures from sub-regulation 2 to 11 as in the case of Vermaak v Greater Taung Local
Municipality and Others 2018 SA 72 (LC) where a senior manager was suspended based on
the regulations for allegations of sexual harassment and unbecoming behaviour. The failure to
consider and implement such sub-regulation after allegations have been levelled against the

relevant senior manager will result in a breach of the regulations.'®’

It is important to note that the discussed sanctions are directed at senior managers and public
servants that fail to comply with the law. Neither the international instruments nor the South
African domestic legal framework proposes sanctions for the responsible entities should they
fail to publish the information. This is probably because it has never been considered that, like
civil servants, the government itself would be non-compliant with its legal obligations. The
general thinking is that it is the civil servants that must be held accountable and not the
government entities themselves. However, the literature reviewed so far demonstrates that this

needs a reconsideration.

6.1 Concluding remarks
In line with international standards, South African municipal senior managers are not only

required to disclose their financial interests, the Code of Conduct for Municipal Staff Members

185 Regulation 12(1) & (2) of Disciplinary Regulations for Senior Managers.
186 Regulation 12(3) of Disciplinary Regulations for Senior Managers.
187 Vermaak v Greater Taung Local Municipality and Others 2018 SA 72 (LC).
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further requires for such declarations to be published. However, while this information may be
published, for privacy and confidentiality purposes the relevant municipal council decides
which information must be published. As a result, not all declarations and other details are
publicised. Non-compliance and breach of the Code of Conduct are subjected to disciplinary
procedures and sanctions such as dismissal, reduction of salary, and fines. The sanctions are
only directed to public servants for failure to declare and not the failure to publish by relevant

entities.

7. Similarities, differences and key aspects from national,

provincial and local government
From the above discussion, one can conclude that senior managers in national and provincial

governments are regulated by the same legislation. Local government senior managers have
their own separate regulations. While all senior managers are obliged to declare their financial
interests, they differ in terms of declaration processes. National government senior managers
must declare to their head of department and such declarations are submitted to the PSC. In the
case of municipalities, municipal senior managers must declare to the council. Moreover, the
council is required to publish some of the declarations, while the PSC does not publish national
and/or provincial senior managers’ interests at all. Although the PSC does not publish national
and provincial senior managers’ interests, these senior managers are subjected to several check
and balance mechanisms such as the Minister's scrutiny and other authorities to whom their

declarations must be handed.'® Further, one can request such declarations using the PAIA.

The two declaration and publication processes seek to serve the same purpose of accountability.
It is difficult to conclude which system is better in practice as both have their respective
advantages and disadvantages. In the national and provincial government where publication is
not required, the PSC does fulfil its mandate of administering declarations. Yet reports of non-
compliance are still prevalent. !% Similarly, the required process of publishing certain
information in local government allows room for secrecy instead of promoting transparency.
This is because the public only has access to what the council decides to publish. The next

chapter will assess the publication process in practice.

188 See para 5.2 of this chapter on ‘legislation on financial interest publication’.

139 Parliamentary Monitoring Group ‘Office of Standards & Compliance; Public servants prohibited from doing
business with state; Financial Disclosure Framework: progress reports; with Deputy Minister’ (2019) available
at: https://pmg.org.za/committee-meeting/29384/ (accessed 30 November 2024).
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8. Conclusion
In this chapter, the reader was introduced to senior managers in the public sector of

South Africa. The chapter described their roles and responsibilities, as well as the appointment
procedures. The chapter affirms that senior managers in South Africa must disclose their
financial interests in accordance with the directives of the South African legislation derived
from international conventions as mentioned in the previous chapter. The Constitution
mandates accountability and openness in the public sector. Such provisions facilitated the
development of policies and their subsequent translation into legislation for application in the
national, provincial, and local spheres of government. As this chapter has shown, local
government senior officials are expected to disclose their financial interests to their relevant
councils. The Council must thereafter determine which portions of the declaration should be
made public, taking into account privacy and security concerns. The law also specifies penalties
for non-compliance with declaration laws. Non-compliance and breach of the code is subjected
to disciplinary procedures and sanctions such as dismissal, reduction of salary, and a fine.
These are directed to senior managers. There are no direct laws to hold entities responsible for
publishing accountable should they not comply, like the council in the case of local

government.

In its current form, the legislative framework for the declaration and publication of senior
managers’ financial interests gives more authority to the municipal council. The municipal
council determines what information must be publicised. While the issue of confidentiality
matters, transparency and accountability are equally important. The next chapter discusses this

legislative framework to determine compliance in practice.
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Chapter 4

An assessment of the practice regarding the declaration and
publication of financial interests by senior managers in local
government

1. Introduction
The previous chapter discussed the policy and legislative framework governing senior
managers' declaration and publication of financial interests in South African local government.
Guided by that discussion, this chapter assesses the compliance of senior managers with the
legal framework. Twenty municipalities, as listed below, are sampled to evaluate the adherence
of municipal senior managers and municipalities to the laws regulating the declaration and
publication of financial interests. The chapter utilises data sourced from municipal annual
reports to assess the practice and compliance of senior managers with existing legislation. The
findings from the sampled municipalities reveal inconsistencies and a lack of compliance in
some instances with the laws regulating the declaration and publication of financial interest by
senior managers in municipalities. The next section explains the methodology adopted for the

assessment and sets out the sample of municipalities surveyed.

2. Sampling methods
South Africa has a total of 257 municipalities, categorised into three types as outlined in
Chapter 7 of the Constitution. The categories are metropolitan (Category A), local (Category
B), and district municipalities (Category C).'”* Additionally, the Municipal Infrastructure
Investment Framework (MIIF), developed by the Department of Cooperative Governance and
Traditional Affairs (COGTA) and the Development Bank of Southern Africa (DBSA), further
classifies local municipalities (excluding metropolitan municipalities) into four subcategories:
B1, B2, B3, B4, C1, and C2. This classification framework aims to develop investment profiles

for municipalities.
B1: Comprises secondary cities and local municipalities with the largest budgets.

B2: Refers to local municipalities with a large town as their core.

190 Section 155 of Constitution.
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B3: Defines local municipalities with small towns, relatively small populations, significant

proportions of urban population, but no large town at their core.

B4: Consists of local municipalities that are mainly rural with communal tenure, typically

having at most one or two small towns in their area.

C1: Refers to district municipalities that are not water services authorities.

C2: Defines district municipalities that are water services authorities.!”!

The differences in municipalities inform budget allocations to these municipalities.

For this study, 20 municipalities were randomly selected without specific requirements,
however, the selection adopted an inclusive approach to consider the differences between
municipal categories. The selected municipalities include metropolitan, district, and local
municipalities. This variation presents a broader view of financial interest declaration and
publication practices in municipalities, helping to understand why some municipalities
demonstrate better compliance levels than others. Additionally, municipalities differ in terms
of performance and financial management, with some performing better than others. This
variance is evident in the 2022-2023'? Auditor-General South Africa’s annual report.'*?
Therefore, the selection of municipalities includes both those that perform well and those that
struggle to receive clean audits, according to the Auditor-General's findings.!** This inclusive
approach provides a comprehensive assessment of compliance practices across different types

of municipalities.

The selected municipalities include Fezile Dabi District Municipality (C1) and Mangaung
Metropolitan Municipality (A) in Free State province; uMsinga Local Municipality (B4) and
Msunduzi Local Municipality (B1) in KwaZulu-Natal province; City of Polokwane (B1) and
Ba-Phalaborwa Local Municipality (B3) in Limpopo province; Madibeng Local Municipality
(B3) and Greater Taung Local Municipality (B3) in North-West province; Kamiesberg Local

91 Community Action Network (CAN) an initiative by OUTA, Municipal Matters: Categories of municipalities
explained 2023 available at: https.//can.org.za/2023/12/22/municipal-matters-categories-of-municipalities-
explained/ (accessed 13 October 2024).

192 The most recent available report during the writing of the thesis was the 2022/23 Auditor-General's report.

193 Auditor-General South Africa Consolidated General Report

On Local Government Audit Outcomes 2022-23 (2024) 104-141 available at
https.://www.agsa.co.za/Portals/0/Reports/MFMA/2022-23/MFMA%20Report%202022-
23%20FINAL.pdf?ver=VrZjSbedzNI1%3d (accessed 01 November 2024).

194 Auditor-General South Africa Consolidated General Report

On Local Government Audit Outcomes 2022-23 (2024) 104-141 available at
https://www.agsa.co.za/Portals/0/Reports/MFMA/2022-23/MFMA%Z20Report%202022-
23%20FINAL.pdf?ver=VrZjSbcdzNI%3d (accessed 01 November 2024).
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Municipality (B3) and Naledi Local Municipality (B3) in Northern Cape; Buffalo City
Metropolitan Municipality (A) and Amathole District Municipality (C1) in Eastern Cape
province; Emalahleni Local Municipality (B1) and Mbombela Local Municipality (B1) in
Mpumalanga province; City of Tshwane Metropolitan (A), Sedibeng District municipality (C1)
and Emfuleni Local Municipality (B1) in Gauteng province; and Drakenstein Local
Municipality (B1), Garden Route district municipality (C1) and City of Cape Town
Metropolitan (A) in the Western Cape province.

3. Accessibility of publications
Accessing the financial interests of senior managers is challenging, as this information is not
typically displayed on municipal websites as one might expect. The law does not specify where
municipalities should publish this information, necessitating a thorough search through
municipal documents and websites for financial declarations. In this study, the information was
eventually found in municipalities’ annual reports. Some municipal annual reports, however,

are not available online as discussed later in this chapter.

4. Presentation of findings
As mentioned in the preceding chapter, the Code of Conduct for Municipal Staff Members
requires a municipal council to determine which financial interests must be made public.'®
This determination considers the need for confidentiality and the public interest for
disclosure.'”® The code implies that, for the sake of confidentiality and privacy of senior
managers, not all declarations should be made public. 17 In response to this, some
municipalities publish financial interests for senior managers in their annual reports, which are
found on municipal websites. This study thus selected annual reports from 2019 to 2023 to
analyse compliance and transparency practices. For each of the 20 municipalities, four annual

reports were reviewed to address the following two main questions:

A. Does the municipality publish an Annual Report that includes a register of senior

managers’ financial interests?

There are two possible answers:

195 Jtem 5A(3) of the Code of Conduct for Municipal Staff Members.
196 Schedule 2 of the Systems Act. See also para 5.5 of chapter 3 on legislation on financial interest publication.
197 See Item 5(1) of the Code of Conduct for Municipal Staff Members.
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e Yes: the municipality publishes an Annual Report that includes a register of senior

managers’ financial interests; or

e No: the municipality does not publish an Annual Report, or the published Annual

Report does not include a register of senior managers’ financial interests.

B. Does the register of financial interests provide meaningful information about the

actual financial interest/s, held by senior managers?
There are three possible answers:

e Yes: the information in the register is meaningful, and enables the public to know what

actual interests are held by senior managers;

e No: the information in the register is not meaningful. The register is empty, or the
information is too generic or too unsubstantiated to enable the public to know what

actual interests are held by senior managers; or

e Somewhat: the register contains some information, but it is not enough to enable the

public to know what actual interests are held by senior managers.

The same set of questions is repeated across four financial years, with two questions - Question
A and Question B - posed each year. This results in a total of eight questions. The total scores
for all questions are presented in the final column for each municipality, where a response of

“Yes” earns one point, and “Somewhat” earns half a point and “No” earns no point.

The findings of this survey are presented in table 1 below, followed by an elaboration and

examples to support the findings.
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TABLE 1: SURVEY RESULTS FROM MUNICIPAL ANNUAL REPORTS

2019-2020 Annual report

2020-2021 Annual Report

2021-2022 Annual Report

2022-2023 Annual report

https://uwcscholar.uwc.ac.za’home

Q1: Does the Q2: Is the Q1: Does the Q2: Is the Q1: Does the Q2: Is the Q1: Does the Q2: Is the Total

municipality register municipality register municipality register municipality register Score

publish a meaningful? publish a meaningful? publish a meaningful? publish a meaningful?

register of register of register of register of

financial financial financial financial

interests? interests? interests? interests?
Mangaung Metropolitan
Municipality No No No No Yes Yes Yes No 3
Fezile Dabi Dristrict Municipality Yes Somewhat Yes Somewhat Yes Somewhat Yes Somewhat 6
Msunduzi local municipality No No No No No No No No 0
uMsinga Local Municipality Yes No No No No No Yes Somewhat 2,5
City of Polokwane Municipality Yes Yes Yes Yes Yes Yes Yes Yes 8
Ba-Phalaborwa local municipality | Yes Somewhat Yes Somewhat Yes Somewhat Yes Somewhat 6
Madibeng Local Municipality No No Yes Somewhat Yes Somewhat Yes No 4
Greater Taung local municipality No No No No No No Yes Yes 2
Drakenstein local municipality Yes Yes No No No No No No 2
City of Cape Town metropolitan Yes No Yes Somewhat Yes Somewhat Yes Somewhat 5,5
Naledi local municipality No No No No No No No No 0
Kamiesberg local municipalities Yes Somewhat Yes Somewhat Yes No Yes Somewhat 5,5
Amathole district municipality No No No No No No No No 0
Buffalo City metropolitan Yes Yes Yes Yes Yes Yes Yes No 7
Emalahleni local municipality Yes Somewhat Yes Somewhat Yes Somewhat Yes Somewhat 6
City of Mbombela Yes Somewhat Yes Somewhat Yes Somewhat Yes Somewhat 6
City of Tshwane Metropolitan Yes Somewhat No No Yes Somewhat Yes Somewhat 4,5
Emfuleni local municipality No No No No No No No No 0
Garden Route District municipality | Yes No Yes No Yes No Yes No 4
Sedibeng District municipality Yes Somewhat Yes Somewhat Yes Somewhat Yes Somewhat 6

SOURCE: AUTHOR’S CONSTRUCT (2024)
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4.1. Discussion
The following is a discussion of the findings as presented in the table above. The discussion is
split into four main categories. First, municipalities that published financial interests with
meaningful information consistently over the four years surveyed; secondly, municipalities that
published financial interests with no meaningful information over the four years surveyed;
thirdly, municipalities that did not publish financial interests consistently over the four years
surveyed; and lastly, municipalities that did not publish any financial interests across the four
financial years surveyed. These categories are followed by a detailed discussion of common

practices among the surveyed municipalities as presented in the table above.

4.1.1. Municipalities that published financial interests with meaningful
information consistently over the four years surveyed

Out of the 20 municipalities surveyed, only City of Polokwane municipality published
consistently over the four years surveyed. This municipality not only published reports over
the years but also indicated a ‘Yes’ for the second question of the survey, which asks, ‘Is the
register meaningful?’. In this regard, the City of Polokwane publishes not only half of the
information as required by the law but it publishes all interests including financial values.'*
For instance, the city’s 2019/20 annual report published that amongst other financial interests,
its municipal manager also had an ‘unnumbered property of about 2 hectares at Ga-Tisana
Village with the value of +- R700 000.00° and another property with the address Erf 104 at
Bedworth Park Township, Vanderbijlpark with the value of R2 265 000.00.'° City of

Polokwane is the only municipality that scored the highest on the survey above.

The example of City of Polokwane municipality raises a number of questions about the practice
by other sampled municipalities, as well as the legal requirement for consideration of privacy
and confidentiality in publishing senior managers’ financial interests. If the City of Polokwane
can publish financial interests with benefits exceeding an amount of a million rands, as shown
in its 2019/20 annual report, what prevents other municipalities from doing the same? The City
of Polokwane is doing more than what is required by the law in terms of transparency and

accountability. This practice also lays the ground for debate on the current form of the South

198 See Regulation 36 of the Regulations on appointment and conditions of employment of senior managers.

99 City of Polokwane 2019/2020 annual report available at: Atips://www.polokwane.gov.za/wp-
content/uploads/2023/07/ANNUAL-REPORT-FOR-2019-2020-FINANCIAL-YEAR.pdf (accessed 13 October
2024).
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African Code of Conduct for Municipal Staff Members, which requires consideration of

confidentiality in publishing financial interests.

4.1.2. Municipalities that consistently publish registers with no meaningful
information over the four years surveyed.

Among the surveyed municipalities in the table above, six municipalities have published
registers with insufficient information. These municipalities all received a ‘somewhat’
response on question two of the survey. These municipalities are consistent in their publishing
approach throughout the surveyed years. The said municipalities are Fezile Dabi district
municipality, Ba-Phalaborwa local municipality, Emalahleni local municipality, City of
Mbombela, Garden Route district municipality, and Sedibeng district municipality. The
aforementioned municipalities’ annual reports merely indicate the inclusion of financial
declarations without detailing the extent or specifics of the information published, as shown in
the example of Fezile Dabi district municipality in table 2 below. Most of these municipalities
received ‘No’ and others received ‘somewhat’ outcomes in table 1 above and their scores varies

from 4 to 6.

TABLE 2: SENIOR MANAGEMENT FINANCIAL INTEREST DECLARATION

Surname & Initials Designation + Declaration Of
Interest

Made (Yes/No)
Me. L Molibeli Municipal Manager Yes
Adv K Rabbie-Khonkhe Acting Municipal Manager Yes
Mr S Thomas Municipal Manager Yes
Ms N Mdaka Chief Financial Officer Yes
Mr. J Rynneke A/Chief Financial Officer Yes
Me. M Chosane A/Chief Financial Officer Yes

Source: Fezile Dabi District Municipality 2022/23 Annual Report

Across all sampled financial years, Fezile Dabi District municipality received a ‘yes’ on
question one of the survey and ‘somewhat’ on the second question. This is because the

municipality has published that its senior management does declare financial interests, while
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the municipality is not revealing the nature of declarations made. The municipality merely

indicates ‘yes/no’ on its publication page in the annual report.?%

4.1.3. Municipalities that are not publishing consistently over the four years
surveyed.

Out of the surveyed municipalities, nine municipalities are not consistent in publishing
financial interests. Most of these municipalities also fall under the ‘No’ and ‘Somewhat’
categories on question two of the survey. These municipalities are Mangaung Metropolitan
Municipality, uMsinga Local Municipality, Madibeng Local Municipality, Greater Taung
Local Municipality, Drakenstein Local Municipality, City of Cape Town Metropolitan,
Kamiesberg Local Municipality, Buffalo City metropolitan and City of Tshwane Metropolitan.

The scores for these municipalities as shown on the survey table varies from 2 to 7.

The common trend among these municipalities is that in some financial years they receive a
‘somewhat’ response and a ‘no’ in other financial years. The reason is that these municipalities
are either changing their publishing method from publishing some information to not
publishing at all, or in other cases — as will be discussed in section 4.1.5 below — these

municipalities do not upload some annual reports on their websites.

For instance, in table 1 above, the Mangaung Metropolitan Municipality received ‘no’ to both
survey questions for 2019/2020 and 2020/2021 financial years. This is because the annual
reports for these years are not publishing senior managers’ financial interests. Both these
reports only published the financial interests of municipal councillors and make no mention of
senior managers’ financial interests. However, the 2021/2022 annual report of the same
municipality publishes what this study regards as ‘register with meaningful information’. The
report for the 2021/2022 financial year indicates that senior managers have declared financial
interests and, similar to the City of Polokwane, it goes further to provide details of the declared

items such as shares and securities in any company along with their financial values.?’!

Interestingly, in the table of financial declarations for the same financial year (2021/2022)
annual report it appears that one senior manager did not declare their financial interests on time.

The table reports that the mentioned senior manager ‘Failed to submit declaration and

20 See Fezile Dabi District Municipality 2022/23 Annual Report (2024) 165 available at
https://feziledabi.gov.za/wp-content/uploads/2024/04/final-audited-annual-report-2022-23.pdf  (accessed 01
November 2024).

201 Mangaung Metropolitan Municipality, Consolidated Annual Report 2021/2022 (2023) 370 available at
http.//www.mangaung.co.za/wp-content/uploads/2023/02/A.-Consolidated-Annual-Report-2021-2022-
Financial-Year-2.pdf (accessed 18 December 2024).
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reminders for submission were sent on 3 and 16 February 2022, 1, 8, 17 and 29 March 202

2° 202

The fact that municipal councils can conduct follow-ups and inform the public about these

actions demonstrates that municipalities are capable of doing more than they currently do

regarding the information they choose to make public. With the will from the council, it could

also be possible to inform the public on what steps were eventually taken towards the senior

manager who was reminded multiple times and never declared their interests to the council.

This helps identify who is not complying with the law between the senior managers who fail

to make declarations or the council responsible for publishing them.

Contrary to this explicit form of publication, the Mangaung Metropolitan Municipality’s

2022/2023 annual report only shares an empty or blank table with no particulars of declarations

as demonstrated in table 3 below. In the surveyed four-year period, from this municipality

alone, we can see various forms of responses to the requirement by the Code of Conduct for

Staff Members to publish senior managers’ financial interests. In the period of four years,

Mangaung Metropolitan Municipality went from not publishing any financial interests for

senior managers to publishing registers with meaningful information and back to not publishing

again. This is common across all the nine listed municipalities in this section.

TABLE 3: DECLARATION OF FINANCIAL INTERESTS OF MUNICIPAL MANAGER AND
MANAGERS DIRECTLY ACCOUNTABLE TO THE MUNICIPAL MANAGER

Employee

Shares and securities in any | Membership of any

company

close corporation

Interest in
any trust

Directorships

Partnerships

Other  Financial
interest in  any

business

Interest in property

Subsidies, grants &
sponsorships

Particulars &
value of gifts
received (above

Mr T Motlashuping

R1000)

Ms N Dumalisile

Adv N Mpangane

Mr T Sediti

MrL Denge

Mr W McLeod

MrF Nel

Ms M Mafisa

Ms N Mabunda

Mr C Manyungwana

Sekoboto

Mr Malefane |

Source: Mangaung Metropolitan Municipality 2022/23 Annual report

202 Mangaung Metropolitan Municipality, Consolidated Annual Report 2021/2022 (2023) 370 available at

http.//www.mangaung.co.za/wp-content/uploads/2023/02/A.-Consolidated-Annual-Report-2021-2022-

Financial-Year-2.pdf (accessed 18 December 2024).
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4.1.4. Municipalities that did not publish any register across four surveyed
financial years

Four sampled municipalities have not published financial interests across all surveyed years.
The municipalities that are not publishing municipal senior managers’ financial interests are
Msunduzi Local Municipality, 2> Naledi Local Municipality, 2** Amathole District
Municipality, 2% and Emfuleni Local Municipality. 2°® The financial interests for these
municipalities are not available in these municipalities’ annual reports. All these municipalities
have scored 0 on the survey table above. While there is no standard annexure that municipalities
are supposed to use for declarations, these municipalities have no section or annexure in their
reports that are dedicated to the financial interests of senior managers. This is despite the law
requiring this information to be made public. Not publishing any information regarding senior

managers' financial interests contravenes the Code of Conduct for Municipal Staff Members.>?

4.1.5. Annual reports for some municipalities are not readily available
online

Some municipalities received a ‘No’ on both questions of the survey for certain financial years.
The reason for this is that the annual reports for the said financial years are not available
online.?”® The municipalities with outstanding annual reports are uMsinga local municipality
for the 2020/2021 and 2021/2022 financial years, Greater Taung local municipality for the
2019/2020, 2020/2021, 2021/2022 financial year, and Madibeng local municipality for the
2019/2020 financial year.

All the surveyed municipalities have designated websites, where they upload their annual
reports. However, in some cases, certain annual reports are not available on the municipal
websites but can be located through a general Google search using relevant keywords. For the

outstanding reports mentioned in this section, they are unavailable both on the municipal

23 Msunduzi  Local  Municipality — annual  report  2022/2023  (2024)  available  at
hitp://www.msunduzi.gov.za/site/search/downloadencode/Msunduzi%20AR%202024%2017.04.24.pdf (accessed
23 December 2024).

204 Naledi Local Municipality annual report  2022/2023 (2024) available at
https://www.naledilm.co.za/download/annual-report-22-23-office-of-the
mayor/?wpdmdl=13600&refresh=672b0769250a91730873193 (accessed 27 December 2024).

205 Amathole  District ~ Municipality ~ annual  report  2022/2023  (2024)  available  at
http://www.amathole.gov.za/index.php/page-builder/addons-list-3/annual-reports/183-adm-2022-23-annual-
reportss# (27 December 2024).

206 Emfuleni  Local  Municipality  annual  report  2022/2023  (2024)  available  at
https.://www.emfuleni.gov.za/images/2023/PERFORMANCE%20DEPARTMENT/ANNUAL_PERFORMANCE _
REPORTS/Annual_Report Draft 2022 23.pdf (accessed 27 December 2024).

207 For more on this see para 5.4.1.1. of chapter 3 on the Code of Conduct for Municipal Staff Members.

208 The mentioned financial year Annual Reports were not available on the municipal and National Treasury
websites when this study was conducted.
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websites and the broader internet. While the law does not explicitly specify where
municipalities should publish senior managers’ financial interests, it has become a common
practice for municipalities to include this information in their annual reports. When a report is
not available online or anywhere in hard copy, this means that the municipality does not comply
with the requirement to publish senior managers’ financial interests hence the ‘no’ on both

survey questions of the study.

4.1.6. Some municipalities do not specify who has or has not declared
financial interests amongst staff members

Within the sampled municipalities that make an effort to publish financial interests, some
municipalities are not specific about who amongst the staff members declared financial
interests. For instance, Madibeng local municipality’s 2021/2022 annual report is broad in
terms of how they report financial declarations. On the report, the table indicates that out of
246 employees, 187 made full disclosure leaving out 59 employees that did not disclose.?”
The report does not separate between general employees and senior managers. This method of
publication makes it difficult for the public to use the published information as it remains
unclear whether the municipal manager has declared their financial interests. This, in turn,

undermines transparency and accountability.

4.1.7. Many senior managers indicate that they do not have financial
interests to declare

Within the sampled municipalities that publish financial interests, some senior managers did
not declare any financial interests, indicating they do not have any interests to disclose. Such
municipalities include Ba-Phalaborwa Local Municipality, Kamiesberg Local Municipality,
Buffalo City Metropolitan Municipality, and Emalahleni Local Municipality.?!® For instance,
in the Ba-Phalaborwa municipality 2021/2022 annual report, six senior managers did not
disclose any interests, with their responses marked as ‘Nil’.?!! This is the case across all the
sampled annual reports for this municipality. This form of publication or response is

insufficient and raises a number of questions. First, the ‘N/A’ or ‘Nil’ in the reports do not

29 Madibeng local municipality —annual report  2021/2022  (2023) 207  available at
https://www.madibeng.gov.za/wp-content/uploads/2023/02/MLM-Drafi-Annual-Report-2021-2022.pdf (accessed
29 December 2024).

210 Emalahleni municipality annual report 2022/2023 (2024) available at
https.://www.emalahlenilm.gov.za/annual-reports/ (accessed 13 October 2024).

21l See Ba-Phalaborwa Local Municipality annual report 2021/2022 (2023) 158-9 available at
https.//www.phalaborwa.gov.za/docs/reports/2021-22%20%20ANNUAL%20REPORT%20%20UPDATED%20-
2%2008%20FEB%202023.pdf (accessed 13 October 2024).

62

https://uwcscholar.uwc.ac.za/home


https://www.madibeng.gov.za/wp-content/uploads/2023/02/MLM-Draft-Annual-Report-2021-2022.pdf
https://www.emalahlenilm.gov.za/annual-reports/
https://www.phalaborwa.gov.za/docs/reports/2021-22%20%20ANNUAL%20REPORT%20%20UPDATED%20-%2008%20FEB%202023.pdf
https://www.phalaborwa.gov.za/docs/reports/2021-22%20%20ANNUAL%20REPORT%20%20UPDATED%20-%2008%20FEB%202023.pdf

explain whether the senior managers have nothing to declare or decided not to declare their
interests. Secondly, this form of reporting does not indicate whether appropriate steps have

been taken to ensure honesty and integrity regarding such responses.

Similarly, in Kamiesberg Local Municipality two senior managers did not disclose any
interests, with their responses indicated as ‘N/A’ in the 2022/2023 annual report.?'? This
practice is common across all four sampled annual reports. Moreover, five senior managers in
Buffalo City Metropolitan municipality are indicated to have ‘nothing to declare’ in the
2020/21 annual report.2!3 This is the case for all sampled annual reports of this municipality.
While the ‘nothing to declare’ phrase could appear to be a straightforward form of declaration,
it raises further concerns about the thoroughness of the reporting process. The absence of
declared financial interests possibly suggests that senior managers have nothing to disclose. It
could also indicate a gap in the reporting process, where senior managers are not aware what
to disclose and how to do so. This could also suggest reluctance to disclose relevant information
by senior managers. Whatever the case may be, it raises concerns about the transparency and

accountability of the financial interest publication approach within these municipalities.

In conclusion, the implications of the abovementioned forms of declaration are significant. As
alluded to in previous chapters, effective governance relies on the public's trust in their leaders
and the systems in place to manage potential conflicts of interest.!* When senior managers
repeatedly indicate that they have no financial interests to declare, it could either point to
genuinely conflict-free cases or, conversely, highlight deficiencies in the declaring and
publication framework. It could also suggest senior managers’ disregard of the law. To uphold
the principles of transparency and integrity, it is crucial for municipalities to review and reform

their declaration processes. Further recommendations will be discussed in the next chapter.

4.1.8. What municipalities commonly disclose
As mentioned above, municipalities take different approaches in what they choose to publish,
which is permitted by the law. They also decide how and where to publish what they choose to
publish, which the law is not clear about. With this amount of discretion, the survey

demonstrates different types of information from the sampled municipalities. While there are

212 See Kamiesberg Local Municipality annual report 2022/2023 (2024) 108 available at
https://www.kamiesberg.gov.za/wp-content/uploads/2024/02/ANNUAL-REPORT-2022-23.pdf  (accessed 01
December 2024).

23 Buffalo City Metropolitan Municipality —annual report 2020/2021 (2022) available at
https.://www.buffalocity.gov.za/folder.php?id=F804BIE (13 October 2024).

214 See para 3.2 of chapter 2 on the importance and the use of financial and asset declarations.
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differences, there are also commonalities that can be found in how and what municipalities
decide to publish. This section unpacks such commonalities as found in the sampled

municipalities.

Some of the sampled municipalities do not provide detailed information. Municipalities such
as Fezile Dabi district municipality and Mbombela local municipality only inform the public
whether senior managers have submitted their declarations or not by indicating “Yes” or “No”,
across the sampled years. These municipalities received a ‘somewhat’ response to the second
question of the survey in table 1 above.?!> Some municipalities merely display tables in their
reports with the names of senior managers but do not include declarations. For instance, the
2022/2023 annual report of Mangaung Municipality has a dedicated appendix page for
‘disclosure of financial interests of municipal manager and managers directly accountable to
the municipal manager’.>!® The table on the page, however, is empty and has no particulars of

declarations as demonstrated in table 3 above.

Another unique form of publication is found in municipalities such as uMsinga local
municipality. In its 2022/2023 annual report, uMsinga Local Municipality in KwaZulu Natal
only attached a statement to the report rather than a detailed table with financial interest.?!’
This is the case for all reports that are available online. The statement summarises details of
declared interests by its senior managers and other officials. The statement reads as follows,
‘the annual declarations of interest forms were distributed to all employees in July 2022 to
make their yearly submissions for the 2022/2023 Financial Year. The response from employees
was positive, a total of 236 employees declared their interests and only 114 employees did not
submit their completed forms for the declarations of interest. Declaration of Interests were also

signed by all six (6) S54/56 Managers when they signed their yearly Performance Agreements,
which were signed in July 2022, and it assisted HR in obtaining the bulk of declarations by the

215 Fezile Dabi District Municipality 2022/23 Annual Report(2024) 165 available at htips://feziledabi.gov.za/wp-
content/uploads/2024/04/final-audited-annual-report-2022-23.pdf (accessed 01 November 2024); City of
Mbombela 2021/2022 Annual Report (2023) 212 available at https://www.mbombela.gov.za/strategical-
documents/performance-agreements-documents/2020-2021-annual-reports/ (accessed 02 December 2024).

216 Mangaung Metropolitan Municipality, Consolidated Annual Report 2022/2023 (2024) available at
http://www.mangaung.co.za/wp-content/uploads/2024/01/Final-Final-Consolidated-Annual-Report-2022.2023-
29.01.2023-2-.pdf (accessed 01 December 2024).

27 uyMsinga local  municipality  annual  report  2022/2023  (2024) 187  available  at
hitps.://www.umsinga.gov.za/index.php/annual-report/category/227-2022-2023 (accessed 01 December 2024).
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due date. The municipality always encourages the staff to sign the declaration of interest on an

annual basis’.?!'®

This form of publication does not give any information as required by the Code of Conduct for
Municipal Staff Members.2!® While this form of publication encourages consideration of
confidentiality, the code requires the declaration of information such as shares and securities
in any company, membership of any close corporation, interest in any trust, directorships,
partnerships, other financial interests in any business undertaking, interest in property and
subsidies, grants and sponsorships by any organisation.??° For confidentiality purposes, out of
the above-listed items some municipalities decided to publish declared items and leave out
financial values. However, some municipalities, such as City of Polokwane, go further to
include financial values. uMsinga Local Municipality only decided to publish a number of
senior managers who have made declarations but not items they have declared.??! This practice
hinders transparency and does not fulfil the legal requirements for declaration and publication

of municipal senior managers’ financial interests.

5. Can declarations be requested via the PAIA application?
The PAIA gives effect to the constitutional right of access to information held by the State and
information held by private person that is required for the exercise or protection of any
constitutional right.?**> The financial interests of senior managers in the national and provincial
government cannot be made public as the law requires this information to be kept confidential.
The Public Service Regulations stipulate which officers may have access to this information.?*’
Besides these officers, any other person who requires access to this information may request it

using PAIA.

For local government, this is not the case. While nothing prohibits requesting a municipal
senior manager’s financial interests through PAIA, the Code of Conduct for Municipal Staff
Members is silent on the matter, making it unclear whether it is legally permissible. A similar
study conducted by the Dullah Omar Institute focusing on publication of registers of

councillors' interests in South African municipalities concluded that it is legally permissible

28 yMsinga local municipality annual report  2022/2023  (2024) 187  available  at
https://www.umsinga.gov.za/index.php/annual-report/category/227-2022-2023 (accessed 01 December 2024).
219 See para 5.4.1.1. of chapter 3 on the Code of Conduct for Municipal Staff Members.

220 Regulation 36 of the Regulations on appointment and conditions of employment of senior managers.

21 yMsinga local municipality annual report  2022/2023  (2024) 187  available  at
https://www.umsinga.gov.za/index.php/annual-report/category/227-2022-2023 (accessed 01 December 2024).
222 Section 32 of the Constitution.

223 Regulation 20 of Public Service regulations.
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for a municipality to require a PAIA application to access the declarations of councillors’
interests that the municipal council decided not to make public.?** While this needs to be
clarified in the law, as is the case for national government, the main issue here is making the
PAIA application the only route to access information that should be made publicly available

anyway.

6. Concluding Remarks

This chapter randomly selected various types of municipalities in South Africa to assess their
compliance with laws regulating the declaration and publication of financial interests by senior
managers in local government. The survey asked two questions to determine compliance by 20
selected municipalities. The first question examines whether each municipality publishes a
register of financial interests. The second question evaluates whether the published registers
have meaningful information. The findings reveal a range of compliance levels, from full
compliance — where senior managers provided detailed disclosure — to complete non-
compliance where no financial declarations were made. For instance, while some
municipalities like the City of Polokwane provide detailed financial disclosures, and others
such as Msunduzi and Emfuleni, fail to publish this information altogether. Among the
municipalities that do disclose financial interests, the information provided is often insufficient,
raising more questions than answers. Financial interest declarations are typically included in
municipalities' annual reports. Moreover, unlike at the national government level, it is unclear
whether financial interests can be accessed through a PAIA application in municipalities and
what other avenues are available to access this information should it not be publicised. The
inconsistencies of municipalities when publishing senior managers’ financial interests suggest
that there is a need for changes in terms of the law regulating accessibility of this information.
For this reason, the following chapter provides a number of recommendations to remedy both

non-compliance and inconsistency by municipalities.

224 Dullah Omar Institute ‘Registers of councillors' interests: A missed opportunity to enhance accountability and
transparency in local government’ (2024) 12 available at https:/dullahomarinstitute.org.za/multilevel-
govt/publications/registers-of-councillors-interests_a-missed-opportunity-to-enhance-accountability-and-
transparency-in-local-government-

final. pdf/view#:~:text=This%20report%20presents %2 0the %2 0findings %200f%20  (accessed 02 December

2024).
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Chapter 5

Summary, Findings and Recommendations

1. Introduction
The previous chapter presented findings and addressed the research questions posed by this
study. Building on this, the current chapter will provide a summary of chapters 2, 3 and 4. The
chapter will begin with the main findings of the chapters, outlining their purpose and content.
This will be followed by a concluding analysis of the findings. Finally, the chapter will discuss
the impact of the findings in government before concluding with recommendations to address

the identified weaknesses and gaps in the relevant laws and practice.

2. Chapter Summaries
The main purpose of this study was to analyse the law regulating the declaration and
publication of financial interests by senior managers in municipalities. To achieve this, the
main question was posed: What does the law provide about the declaration of financial interests

by senior managers in local government, and is that law being complied with?
In answering the main research question, the following sub-questions were explored:

1. Who are senior managers? How are they appointed? What is their role/what are their

responsibilities?

2. Why is it important that financial interests of, and gifts to senior managers in

government are declared, and made public?

3. What is the international standard, as well as the constitutional and legal framework for
the declaration and publication of financial interests by senior managers in local

government?
4. How do municipalities approach the declaration of financial interests?

5. How does the municipal approach compare with how it is regulated for the national and

provincial public service?
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6. Do municipalities comply with the instruction in the Code of Conduct for Staff
Members for municipal councils to decide to publish the financial interests and gifts of

their senior managers?
7. What happens when senior managers do not comply?
8. What needs to be done to enforce compliance?

In response to the posed questions, a literature review was conducted, discussing the concepts
of the code of conduct for municipal senior managers and financial declarations in local
government. This was followed by the research methodology, which outlined the study's

approach, including the research design and data collection methods.

Given the reality that South African regulations are informed by, and exist within the
confinements of, international, continental and regional instruments, chapter two discussed
international standards regarding financial and asset declaration and publication in the public
sector. Chapter three assessed the policy and legislative framework governing the declaration
and publication of financial interests by senior managers in (local) government. Chapter four
discussed the findings of the study and assessed municipal senior managers’ and municipal
councils’ compliance with the legislation requiring them to declare and publish financial
interests. This is where it is laid bare that in many instances there are inconsistencies in terms
of compliance with the law regulating the declaration and publication of municipal senior

managers’ financial interests.

This chapter offers a summary of chapter two to four, highlighting the key aspects of each
chapter. It emphasises important points, establishing connections and linkages between the
chapters to provide an understanding of the study’s findings, recommendations and

conclusions.

2.1. Chapter two
Chapter two discussed international standards regarding financial and asset declaration and
publication in the public sector. As conflict of interest is one of the reasons for the existence of
laws established to promote financial and asset declaration and publication, the chapter began
by discussing conflict of interest as a concept.??®> The chapter then discussed the importance of
measures against conflicts of interest. These include financial interest declaration and

publication. A number of multilateral organisations instruments were studied in this chapter to

225 See para 2 of chapter 2 on conflict of interest in the public sector.
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assess their responses to conflict of interest. The studied instruments of multilateral
organisation acknowledge the existence of the conflicts of interest between local government
senior managers and their offices, and therefore have initiated measures to prevent this by their
member states. The chapter found that the declaration of financial interests as a regulatory
mechanism is recognised and recommended by the studied multinational organisations. These
organisations, through delegated conventions, recognise the need to establish regional and
locally tailored financial declaration conventions to enable localisation and emphasise the
importance of financial disclosure, and publication thereof, for their member states. In practice,
countries vary on how they apply financial declaration instruments, as some countries make
half of the information publicly available some countries do not publish at all unless requested

by the court and some only publish on request by certain authorities.

Lastly, multilateral organisations recommend sanctions and enforcement measures for non-
compliance by officials. In the events where public officials declare their interests but there is
a failure and non-compliance in terms of publication, the multilateral organisations are not
providing standards for sanctions directed to institutions and authorities responsible for
publishing the declared financial interests. With that said, it can be argued that these measures
are imperfect as they present weaknesses and loopholes, however, they are a necessary step

towards ethical practices in the public sector.??°

2.2. Chapter three and four
Chapter three assessed the policy and legislative framework governing the declaration and
publication of financial interests by senior managers in (local) government. The chapter
introduced the reader to senior municipal managers in South Africa and discussed the
significant powers they have regarding financial responsibility.??” The financial responsibilities
allow senior managers significant access to municipal finances, increasing the risk of conflicts
of interest and corruption. For this reason, senior managers must be regulated through
mechanisms like the declaration and publication of their financial interests. The chapter
discussed the procedures for declaring and publishing senior managers’ financial interests in
the South African public sector. While the Constitution does not directly mandate the

declaration of financial interests by public servants, it emphasises the need for transparency

226 For more on international standards regarding financial and asset declaration and publication in public sector,
see chapter two.
227 See para 2.2 of chapter 3 on the importance of municipal senior managers.
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and ethical standards, leading the government to develop policies and legislation addressing

financial disclosures and accountability in the public sector.

This study is concerned with the declaration and publication of financial interest by senior
managers in local government. However, for a broader understanding and comparison
purposes, chapter three outlined policies from all levels of South African government, namely
national, provincial, and local spheres. To enforce the policies discussed in chapter 3,
government has established a legislative framework that governs the declaration and
publication of financial interests by senior managers in all spheres of government. While
national and provincial government senior managers’ financial interests are not required to be
published, the framework requires local government senior officials to disclose their financial
interests to their relevant councils. The Council must thereafter determine which portions of
the declaration should be made public, taking into account privacy and security concerns.??® In
comparison to international instruments like UNCAC and AUCPCC, South Africa's policies
and legislative framework align with the recommendations for financial interest declarations,
but the discretion on publication is left to member states. The law also specifies penalties for
non-compliance with declaration laws. Non-compliance and breach of the code are subjected

to disciplinary procedures and sanctions such as dismissal, reduction of salary, and a fine.?*

The main findings of the study are discussed in chapter four. The chapter used municipal annual
reports over four financial years (2019-2023) to retrieve the required data. The following two

questions were asked when analysing the reports:
Question 1: Does the municipality publish a register of financial interests?
Question 2: Is the register meaningful?

What can be deduced from the findings is that there is inconsistency in terms of compliance
with the legislation by municipalities and senior managers. The findings reveal a range of
compliance levels among the sampled municipalities, from full compliance — where senior
managers provided detailed disclosure to complete non-compliance where no financial
declarations are made. Because the municipal council has no standard rule as to what must be
published, what municipalities commonly publish is just a confirmation that senior managers
have declared their financial interests. For instance, financial year reports include ‘Yes/No,

N/A, or Nill’ to demonstrate whether the declarations were made or not. This is the case

228 See para 5.4 of chapter 3 on local government: Do senior managers have to declare their financial interests?.
229 See para 6 of chapter 3 on sanctions.
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probably because the Code of Conduct for Municipal Staff Members requires the council to
consider confidentiality when publishing financial interests. However, some municipalities

publish all declared information including all items, particulars, and financial values.

Finding such publications is an issue because a number of reports are not readily available
online. Additionally, the law does not specify where municipalities should publish this
information. The reason for municipalities not to publish this information is unclear. While in
other spheres of government this information can be requested via PAIA application, the Code
of Conduct for Municipal Staff Member does not mention PAIA requests. Even if it did,
subjecting accessibility of such information to PAIA also presents another dilemma when there

is a pre-existing law for this purpose.

3. Findings: Impact on governance
The inconsistencies with the publication of senior managers' financial interests, discussed in
chapter 4, negatively impact governance. This section provides remarks on the impact of such
inconsistencies on governance by analysing transparency, conflict of interest, corruption, and
public trust in local government. The four factors are selected because non-compliance with
the laws requiring declaration and publication of financial interests can directly affect and result
in these factors. The World Bank defines governance as the manner in which power is exercised
in the management of a country's economic and social resources for development. The
World Bank lists four dimensions of governance, these are public sector management,

accountability, the legal framework for development, and transparency and information.?*°

3.1. Transparency in local government
The practice of transparency in government includes providing information not requested by
the public but which will be to the benefit of the public, as well as providing information to the
public on request. Moyo notes that in the local sphere of government, the core elements of
service delivery are accountability, participation, rule of law, and transparency. ! In
South Africa, the fundamental relationship between the government and its citizens, built on

transparency and accountability, has largely deteriorated. South Africa is suffering from a crisis

230 World Bank ‘Governance and development’ (1992).

21 Moyo S *The Enhancement of sustainable Municipal service delivery through skills acquisition in selected
Municipalities in the North West Province, South Africa’ in Rambe P ‘The proceedings of the first

International conference on entrepreneurship development’ (2017) 295.
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of lack of transparency and accountability.?*? This observation speaks to the general public
sector including state institutions, and public administration as a whole including the local

government sphere.

The lack of transparency in South African local government is the result of multiple factors,
such as corruption, incapacity, and fear, among others. In their study, the DOI and IBP-SA
discovered that there is fear, secrecy, underperformance, and irregular conduct in many
municipalities. They argue that local government is often engulfed by a culture of ’fear’,
‘discomfort’ and (mis)use of information and such an environment undermines transparency

in municipalities.?*

As discussed in the first chapter of this study, amongst other purposes, the financial declaration
system is designed to increase transparency and the trust of citizens in public administration.
The lack of compliance by municipalities and municipal senior managers, as discussed above,

contributes heavily in perpetuating the secrecy culture in local government.

For better performance, municipalities need to adopt a culture of transparency. This can be
done through compliance with the laws that promote transparency and accountability in all
spheres of government. The Auditor-General South Africa’s 2022/2023 annual report affirms
that if the public service is to deliver on its part of the constitutional promise, it must embrace
a culture of performance, accountability, transparency, and integrity. It is not until such a
culture is entrenched within the public service that consistent, meaningful and sustained

improvements in audit outcomes will be seen.?**
3.2. Corruption in local government

In relation to governance, corruption is defined as the use of public office for private gain, or
in other words, the use of official position, rank, or status by an office bearer for personal

benefit.?*> Some examples of corrupt behaviour, especially in government, include bribery,

22 Gumede W ‘South Africa's lack of accountability crisis> News24 08 September 2021 available at
https://www.news24.com/news24/opinions/analysis/william-gumede-south-africas-crisis-of-lack-of-
accountability-20210908 (19 December 2024).

233 Dullah Omar Institute & International Budget Partnership South Africa ‘Why are municipalities not publishing
procurement information on their websites and the eTender Portal?” (2023) available at
https://dullahomarinstitute.org.za/multilevel-govt/publications/why-are-municipalities-not-publishing-
procurement-information-on-their-websites-and-the-etender-portal_final.pdf (accessed 19 December 2024).

234 Auditor-General South Africa, ‘Promoting a culture of accountability’ Integrated Annual Report 2022-23
(2024) available at https./www.agsa.co.za/Reporting/AnnualReport.aspx (accessed 19 December 2024).

235 Myint U ‘Corruption: Causes, consequences and cures’ (2000) Asia Pacific Development Journal 7 no. 2, 33-
S8.
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extortion, fraud, embezzlement, nepotism, cronyism, appropriation of public assets and
property for private use, and influence peddling.?*® South Africa has been faced with high
levels of corruption since the inception of democracy. International rating institutions, such as
Transparency International Corruption Perceptions Index (CPI), rank South Africa high in
terms of corruption levels.?*” In 2009 the country was ranked number 55 — where a score of
100 indicates a country free from corruption, while a score of 0 indicates a highly corrupt
country.?® In 2013, 2017, and 2022 the country scored 43 and went further down to 41 in 2023

and 2024. Such rankings indicate that corruption in South Africa is worsening. 2*°

Municipalities have been identified as a vulnerable sector in terms of corruption. In 2023,
Business Day reported that out of the 257 municipalities in the country, 123 have corruption
cases being investigated by the Hawks.?** In local government, the effect of corruption can be
witnessed in the lack of basic amenities such as water and sanitation, electricity, local health
services, and refuse collection. The rise in localised public protests points to the collapse of
municipal service delivery as a looming crisis for South Africa.?*! Deputy Public Prosecutions
Director Rodney de Kock reported that ‘the NPA had 229 cases of local government corruption
under investigation and 88 in court, with 25 finalised since 2021°.24> In 2022, when addressing
a two-day Council of Mayors conference, which was organised by the South African Local
Government Association (SALGA), the President of South Africa, Cyril Ramaphosa,
emphasised that the real capture is happening at the local government level, highlighting

corruption, maladministration and mismanagement of funds in this sphere of government.**?

236 Myint U “‘Corruption: Causes, consequences and cures’ (2000) Asia Pacific Development Journal 7 no. 2, 33-
58.

237 Corruption Watch ‘CPI: South Africa Back To The Position Of Five Years Ago’ 21 Feb 2018 available at
hitps.://www.corruptionwatch.org.za/2017-cpi-sa-back-position-five-years-ago/ (accessed 28 December 2024).
238 Corruption Watch. ‘CPI: South Africa Back To The Position Of Five Years Ago’ 21 Feb 2018 available at
hitps.://www.corruptionwatch.org.za/2017-cpi-sa-back-position-five-years-ago/ (accessed 28 December 2024).
23 Corruption Watch. ‘CPI: South Africa Back To The Position Of Five Years Ago’ 21 Feb 2018 (available at:
https://www.corruptionwatch.org.za/2017-cpi-sa-back-position-five-years-ago/ (accessed 28 December 2024).
240 Ensor L ‘Parliament focuses on local government corruption’ Business Day 13 June 2023 available at
hitps://www.businesslive.co.za/bd/national/2023-06-13-parliament-focuses-on-local-government-
corruption/#:~:text=A%20dedicated%20Local%20Government%20Anti-
Corruption%20Forum%20with%20the,State%20have%20been%20particularly%20hard%20hit%20by%20corr
uption (accessed 13 October 2024).

241 Chelin R “Curbing corruption must top South African municipal agendas’ (2021) ISS Africa available at
https://issafrica.org/iss-today/curbing-corruption-must-top-south-african-municipal-agendas ~ (accessed 30
December 2024).

242 Chelin R “Curbing corruption must top South African municipal agendas’ (2021) ISS Africa available at
https://issafrica.org/iss-today/curbing-corruption-must-top-south-african-municipal-agendas ~ (accessed 30
December 2024).

243 Dayimani M 'The real state capture is at local government level - Ramaphosa tells mayors’ News24 08
September 2022 available at htips:/www.news24.com/news24/southafrica/news/the-real-state-capture-is-at-
local-government-level-ramaphosa-tells-mayors-20220908 (accessed 29 December 2024).
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When focusing on municipalities, it is argued that municipal officials and senior managers are
the drivers of corruption within the sector. In 2021, a civil society organisation, Corruption
Watch, released a report on corruption in local government. According to the report, between
2012 and 2020 the organisation received 32,998 whistle-blower reports, of which 16%
contained allegations of corruption within the local spheres of government. The organisation
claims that the data they received from whistle-blowers highlights that the main hotspots for
local government corruption occur within the office of the municipal manager and the

executive office. 2*

In the government sector, financial declarations by public officials have been widely used to
build integrity and combat corruption.?*> The findings of this study as presented in chapter four
above demonstrate insufficient level of compliance with the financial declaration laws. This

largely contributes to the rampant level of corruption in local government.

3.3. Public trust in local government
According to Cheema, the behaviour of the government, how it engages with the public, and
how political leaders and civil servants treat citizens all have an impact on the citizens' trust in
the government.?*® In South Africa, as a consequence of the political and administrative
shortcomings of municipalities, many citizens have little or no faith in local government as a
key provider of services.?*’ This observation is corroborated by multiple surveys conducted in
succeeding years. An Ipsos study in 2012 revealed that 27% of study participants expressed
distrust in local government, citing corruption, lack of transparency and nepotism. **3
According to the Department of Government Communication and Information System, 21%

of the respondents in another Ipsos study mentioned officials not fulfilling their promises as

the reason for their lack of trust.>*°

24 Corruption ~ Watch ‘South  Africa  needs clean  hands’ (2021)  available  at
hitps://www.corruptionwatch.org.za/wp-content/uploads/202 1/08/CW-local-govt-sectoral-report-
August2021.pdf (accessed 13 October 2024).

245 For more on the use of financial declaration in public sector, see para 4.2 of chapter 1 on financial declaration
in Local government.

246 Cheema GS & Popovski V ‘Building Trust in Government: Innovations in Governance Reform in Asia’ (2010)
United Nations University Press.

247 Tapscott C ‘Democracy and trust in local government’ in Askvik S & Bak N Trust in public institutions in
South Africa (2004) 145-162.

248 Msenge P & Ogochukwu IN A proposed citizen participation—public trust model in the context of service
delivery protests in South African local government’ (2021) Journal of Local Government Research and
Innovation 2, 10.

249 Msenge P & Ogochukwu IN *A proposed citizen participation—public trust model in the context of service
delivery protests in South African local government’ (2021) Journal of Local Government Research and
Innovation 2, 10.
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South African Reconciliation Barometer has been conducting surveys on the public trust of
government institutions. The survey found that in 2023 only 30% of the study participants had
trust in local government. The survey focused on trust in democratic institutions in general,
including national and provincial governments. Local government received the lowest rate,

making it the most untrusted democratic institution in South Africa according to the study. 2>

Similarly to enhancing transparency and preventing corruption, the financial declaration
system also plays a vital role in increasing public trust in public officials. ‘There is an
assumption that if government organisations open up and show the public what decisions are
made, how they are made and what the results are, people will automatically have more trust
in government.’**! The non-compliance with financial declaration laws by senior managers in
local government does contribute to the deterioration of public trust in municipalities and

municipal officials.

In ending, this section does not assert that the issues discussed are directly or solely caused by
the failure of senior municipal managers and municipal councils to comply with financial
declaration and publication requirements. However, non-compliance with the law does
contribute to these problems. Therefore, it is crucial to address these inconsistencies in order
to improve governance and ensure that local government acts in the best interests of the

communities it serves.

4. Recommendations
Based on the findings of this study, the following recommendations are proposed to address
the identified loopholes regarding compliance with financial interest declaration and
publication laws for staff members in South African municipalities. While these
recommendations are not a comprehensive solution to all the challenges facing municipalities,

they offer a new perspective on key issues and potential pathways for improvement.

4.1. Establishing a standardised publication practice across local government

Currently, the Code of Conduct for Municipal Staff Members allows the municipal council
discretion in deciding which information should be made public. However, the findings show
that municipalities are exploiting this provision, with some failing to publish senior managers'

financial interests and others providing minimal information. Additionally, chapter four also

230 Lefko-Everett K ‘South Africa Reconciliation Barometer’ (2023) Institute for Justice and Reconciliation, 2023
Report.

25! Grimmelikhuijsen SG Transparency and trust. An experimental study of online disclosure and trust in
government (unpublished PhD thesis, Utrecht University, 2012).
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reveals that certain municipalities disclose more information than legally required. The law
mandates the council to consider confidentiality when publishing financial interests, however,
Polokwane municipality has been publishing all declared particulars, including financial
values. This approach significantly promotes transparency. Therefore, the study recommends
that municipal councils be provided with a clear list of information to publish, ensuring a
uniform standard across local governments. This can be achieved if the Minister of Cooperative
Governance and Traditional Affairs (CoGTA), supported by other governmental and oversight
structures, develop a standardised framework detailing the specific types of information that
municipal councils should publish. This recommendation was proposed in the 2015 Local
Government Integrity Management Framework but does not appear to have been enacted into
law.?? Alternatively, municipal councils can or should be required to disclose all declarations
made by senior managers, except their personal details. This can be achieved by amending item
5A (3) of the Code of Conduct for Municipal Staff Members which currently gives discretion

to the municipal council.

4.2. Developing a coordinated platform for municipal financial declarations and
publications

This study revealed that the published declarations are included in municipal annual reports.
The issue is that some reports are not readily available online and some do not include the
declarations as discussed in chapter four. The unavailability of this information makes it
difficult for citizens to hold municipalities and senior managers accountable. In the report
focusing on registers of municipal councillors’ financial interests, the Dullah Omar Institute
found that ‘on the national Parliament’s website, the register of Members of Parliament’s
interests can be accessed within three clicks. The website provides detailed registers from 2009
up to 2023, with a good overview of the interests of each Member of Parliament. The opposite
is true when it comes to local government’.>> This approach and practice can be adopted by
local government for both municipal councillors and staff members’ financial interests,
including senior managers. Rather than having this information scattered online separately for

257 municipalities, this study recommends a coordinated platform where local government

232 See para 4.2.3 on the Local Government Integrity Management Framework of 2015

253 Dullah Omar Institute ‘Registers of councillors' interests: A missed opportunity to enhance accountability and
transparency in local government’ (2024) available at Attps./dullahomarinstitute.org.za/multilevel-
govt/publications/registers-of-councillors-interests_a-missed-opportunity-to-enhance-accountability-and-
transparency-in-local-
governmentfinal.pdf/view#:~:text=This%Z20report%20presents%20the%20findings%200f%20  (accessed 28
December 2024).
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financial interests can be collected and displayed online with easy access timeously. This can
be achieved in a number of ways. The National Treasury has assumed responsibility for this
initiative, however, the website is outdated, with a number of reports missing and certain
municipalities not included.?>* The National Treasury website provides easy access to reports
up to the 2019/2020 financial year. However, accessing reports beyond this period requires
users to complete a form titled ‘Request for access to the local government database’. This
form demands extensive information, including the applicant's reasons for accessing the
reports, as well as their affiliated institution. Such requirements are contrary to the principles
of PAIA. Furthermore, the process can be daunting and may discourage individuals without
institutional affiliations from applying. Consequently, much like the non-compliant
municipalities, the National Treasury's website falls short of fulfilling its intended purpose. The
Code of Conduct for Municipal Staff Members requires financial interests to be made public,
with no conditions. To resolve this, a unified online portal managed by a central authority, such
as CoGTA, can be created. The portal will have to be user friendly, constantly updated and

unconditionally accessible to all.

4.3. Establishing a dedicated entity for coordinated municipal financial
declaration and Publications

For a coordinated platform for municipal financial disclosure publications to function
effectively, a dedicated entity would be needed to manage the process. In the national and
provincial governments, public servants submit their declarations to their HoDs who then have
to submit the declarations to the PSC. While the Commission is not obligated to publish this
information, individuals or organisations can request the declarations through a PAIA
application, knowing where it is stored. Similarly, in local government, such an entity would
be responsible for collecting and publishing financial declarations, ensuring transparency and
accessibility. This can be done in two ways. First, relevant laws could be amended to allow the
Public Service Commission to manage municipal registers. This would be cost-effective.
Another option is to establish a dedicated entity, possibly under the COGTA department, that

would be responsible for administering financial discloses for all South African municipalities.

234 The municipal annual reports from 2005/2006 to 2019/2020 financial years are available on the Department of
National Treasury website on the following link: Attps./mfina.treasury.gov.za/Documents/Forms/Allltems.aspx
(accessed 30 December 2024).
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4.4. Avoid making access to financial declaration dependent on PAIA

With some municipalities not publishing annual reports and some not including financial
interests in their annual reports, the only option available to access this information is through
a PAIA application. For national and provincial governments, the public service regulations
permit the public to access the financial interests from the Commission through section 11 of
the PAIA. For municipalities, the Code of Conduct for Municipal Staff Members requires this
information to be made public without having to make a PAIA application. However, in
practice the opposite is true. In a study assessing the legality of the declaration and publication
of the financial interests of both councillors and senior managers, de Visser concluded that not
publishing anything and/or waiting for a PAIA application is illegal.>>> Similarly, this study
recommends that municipal councils should avoid making access to financial declarations
dependent on PAIA. Should the council fail to uphold this recommendation, the following

recommendation provides further action.

4.5. Action against municipal councils failing to publish financial interests

The legislative framework discussed in chapter three revealed that there are sanctions against
senior managers for not complying with declaration requirements. The sanctions are listed in
the Local Government Disciplinary Regulations for Senior Managers.?*® This study also
revealed that no sanctions are directed towards the municipal council for failing to publish.
Chapter four found that some municipalities, over the four years surveyed, did not publish
senior managers' financial interests, and the law is silent on how to directly address this issue.
To close this loophole, the study recommends consistent action to hold municipal councils
accountable for non-compliance with the law. For instance, it can be argued that not publishing
financial interests is a failure to fulfil an executive obligation by such municipalities.
Section 139 of the Constitution states that when a municipality cannot or does not fulfil an
executive obligation in terms of the Constitution or legislation, the relevant provincial
executive may intervene by taking any appropriate steps to ensure fulfilment of that obligation,
including issuing a directive to the Municipal Council, describing the extent of the failure to
fulfil its obligations and stating any steps required to meet its obligation.?” This section

highlights that municipal councils failing to fully publish financial interests of municipal senior

255 De Visser J ‘The Declaration and Publication of the Financial Interests of Councillors and Senior Managers:
What the Law Says’ (2022) Dullah Omar Institute available at https./dullahomarinstitute.org.za/multilevel-
govt/local-government-bulletin/archives/volume-17-issue-1-march-2022/the-declaration-and-publication-of-
the-financial-interests-of-councillors-and-senior-managers-what-the-law-says (accessed 20 December 2024).
256 See sub-regulation 12 of Disciplinary Regulations for Senior Managers in GN 344 GG 34213 of 21 April 2011.
257 Section 139(1) of the Constitution.
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managers are failing their executive obligations. Just as senior managers face sanctions for
failing to declare their financial interests, municipal councils should also face penalties for not

fulfilling this responsibility.

To further enforce compliance, it is recommended that the Auditor General should start
including assessments of (non)compliance with the provisions on the declaration and
publication of municipal senior managers’ financial interests in its annual audits. Where there
is non-compliance, the AG should issue recommendations to those municipalities. Currently,
the Auditor-General does not seem to pay (sufficient) attention to compliance with the

provisions on the declaration of financial interests and/or the publication thereof.

As discussed in para 3 above, transparency is key to an effective government. Government as
a whole, and local government in particular, needs not only to improve its transparency
measures but to evolve with times and changes that comes with it, such as the use of technology
to better communicate with the public. This study, through its analysis and recommendations,
seeks to contribute to strengthening transparency and advancing accountability in local

government, ultimately fostering greater public trust and engagement.
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