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1.5 Research methodology and scope

The study has applied both primary and secondary sources of literature obtained through the use
of: desk review, library based research and a phone interview. The primary sources relied on
include international treaties, agreements, cases, hansard and reports. Secondary sources have
been obtained from, inter alia books, thesis, journals and working papers.

However, this methodology applied had its limitations, for example, the nature of
information retrieved from the internet, for instance, cases from Uganda could not allow for
proficient citation of lines, paragraphs or pages of a particular extract in a decision.

The study applied a unilateral approach. Therefore the study confined the analysis and findings

to Uganda.

1.6 Preliminary Chapter overview

The research paper is laid out in five chapters. Chapter one states the introduction and
background to the topic of study. Chapter two examines the legal concept of implementation of
international criminal law in municipal law by establishing conceptual course for implementation
from the theories of monism, dualism and co-ordination to options for incorporation to be
considered by a State. Chapter three basically looks the relationship between international law
and Uganda’s legal framework and how the former integrates into Uganda’s legal framework.
Chapter four is the main subject of the paper and makes a feasibility study on the progress and
challenges of implementing the substantive provisions of the Rome Statute of the ICC in light if
the International Criminal Court Act. Chapter five bears the conclusion to the study and offers

possible recommendations for the challenges to implementation realised in the study.



CHAPTER TWO

THE LEGAL CONCEPT OF IMPLEMENTATION IN INTERNATIONAL CRIMINAL

LAW AND MUNICIPAL LAW

1.2 Introductory remarks
Legal theory suggests that each state is sovereign and equal.®® International law is therefore
founded on the consent of states, illustrated by legally binding rules: custom and treaty.** These
binding rules to be given force of law, States tend to make legal and regulatory changes to allow
the State to act in accordance with international obligations.*> However, implementation of these
binding rules varies among states, depending on the domestic legal system and treaty.

This chapter, therefore, examines the concept of implementation by defining
implementation, addressing the monist and dualist concept of implementation of international
law into domestic law, implementation in international criminal law and features of

implementation in the domestic sphere.

2.2 Implementation defined

Implementation comes from the verb “to implement”, which means to ensure that what has been
planned is done.®* Implementation has been defined as the process of bringing any piece of
legislation into force. ¥ Shihata,®® in stretching the definition from the immediate, states that a

wider scope of implementation of an international agreement is therefore meant to encompass all

¥ Shaw (2008:129). Also see Cassese (2005: 153-5).

% Shaw (2008:131).

% International Centre for Criminal Law Reform and Criminal Justice Policy (2008: 12).

% Collins Cobuild Advanced Dictionary of English (2009). Cf. Humphrey(1978-1979: 34). The author quotes the
Oxford Dictionary (1933) definition to “implement”, which is said to mean to “complete, perform, to carry into
effect”

%7 The Oxford Dictionary of Law (2003: 442).

% Shihata (1996-1997: 37).



actions required to carry out commitment resulting from agreements. This would suggest
implementation not only by enactment of legislation, but also implementation/enforcement of the
provisions of the implemented legislation. However, Humphrey,*® in defining implementation,
distinguishes between implementation and enforcement. He states that the latter is peremptory.
Shihata* states that enforcement is a more restrictive notion. It normally refers to measures
jointly or unilaterally adopted by a competent authority to ensure respect for such commitments
if they are not honoured voluntarily in practice.

In essence, the term implementation is basically a broader term, which not only means
incorporating the provisions of an international instruments into domestic law, but,
implementation would also literally mean the act of actually give effect to the enacted law. The
paper however, focuses on the former with regard to the Rome Statute of the ICC implementing

legislation in Uganda.

2.3 Monist and dualist dichotomy: Implementing international law in municipal law

Traditionally, domestication of international agreements is based on the relationship between
international law and municipal law elucidated by the dualist and monist theories.* The
relationship between international law and municipal law is based upon the supremacy of the
state, and the existence of wide differences between the two functioning orders of monism and

dualism dichotomy.** Monism and dualism posit that there is a common field in which the

¥ Humphrey (1978-1979: 34).

%% Shihata (1996-1997: 37).

*! Generally Cassese (2005: 213-216); Shaw (2008: 131-132); Brownlie (2008:31-33).
“2 Shaw (2008: 131).
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international and municipal legal orders can operate simultaneously in regard to the same subject
matter®®

The monist school posits that international and municipal law should be viewed as
manifestations of a single conception of law;* that international law is automatically
incorporated into municipal law without any need for act of adoption by courts or transformation
by the legislature.*® The monist position is therefore referred to as lending support for the
doctrine of incorporation,“® which holds that international law becomes part of municipal law
automatically without the need for the interposition of a constitutional ratification procedure.*’

Conversely, the dualist approach stresses that the rules of the systems of international law
and municipal law apply separately and cannot purport to have an effect on, or overrule, the
other.”® This means that the two systems are quite distinct systems of law*® and regulate a
different subject matter.”® Shaw,>! further states that one expression of the positivist-dualist
position is the doctrine of transformation, which is based on the precept that, a principle rule of
international law can only have effect within the domestic jurisdiction when expressly and
specifically transformed into municipal law by appropriate use of constitutional machinery, such

as an Act of Parliament. Therefore, international law can then be applied by domestic courts only

if adopted by such courts or transformed into national law by legislation.>?

** Brownlie (2008: 31).

* Gevers (2011: 22). See Cassese (2005: 213). The author states that the monist approach recorgnises the supremacy
of the municipal law, which is in contrast with another monist view that recorgnises the primacy of international
law.

*® Dugard (2005: 47).

*® Dugard (2005: 47).

*7 See Shaw (2008: 140 et seq).

*® Shaw (2008:131).

*° Shaw (2008: 139).

% Brownlie (2008: 31).

> Shaw (2008: 139).

%2 Dugard (2005: 47). Also see Chapter 3, on the procedure of how Uganda a dualist State, implements international
law instruments.
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A departure from monist and dualist theory is the attempt by jurists to embrace the theory
of co-ordination.>® This theory is to the effect that international law and municipal law have a
common field of operation and that the two systems do not come into conflict since they work in
different spheres and each is supreme in its own field.>* According to Rousseau who asserts the
primacy of international law, characterises international law is as a law of co-ordination, which
does not provide for abrogation of internal rules when in conflict with obligations on the
international plane.> Instead, a state is required to assume its responsibility on the international
plane.”® According to Shaw, this theory is to some extent a modification of the dualist position.>’

In conclusion, how a state opts to implement international law will depend on how its
legal system embraces international law. However, for implementation in the context of the
Rome Statute of the International Criminal Court, it has been argued that the theories of monism
and dualism have proven to be less useful because of among others, the distinct nature of the
treaty, with its extremely detailed co-operation provisions and a distinctive complementarity
structure.®® In my opinion, such an argument is left to be mooted because there is evidence of
States Parties to the Rome Statute that have embraced either one of the theories in implementing

the provisions of the Rome Statute.™

>3 Brownlie (2008: 33).

> Brownlie (2008:33). Cf, Shaw (2008: 132).

> Brownlie (2008: 33).

*® Brownlie (2008: 33).

> Shaw (2008: 132).

%8 See the International Centre for Criminal Law Reform and Criminal Justice (2008: 13).

%% See Chapter 2, Sec. 2.4.2 for dualist countries Uganda and South Africa incorporation of the Rome Statute. Also
See Advocates Sans Frontiers (2009: 10-14 et seg)on how Democratic Republic of Congo, a monist State
implements the Rome statute.
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2.4 Implementation of international criminal law

International criminal law is a branch of international law, and is the criminal law of the
international community.®® International criminal law embodies a new quality of international
law, which is no longer limited to the rules of true interstate matters, but reaches deep into the
state’s domestic sphere.” Since international law makes it the primary responsibility of states to
punish for international crimes,®? the practicability then lies with states making international
criminal law part of their domestic legal order, which comes through implementation of

substantive international criminal law that is established in international agreements.

2.4.1 An insight to implementation under the Rome Statute of the International Criminal
Court

The post Nuremberg trials era, witnessed adoption of international criminal law treaties. Most of
these treaties contain express provisions that require a that a member state enact legislation to
give effect to the substantive criminal law provision of the treaty®® Conversely, for the Rome
Statute, the approach to implementation of provisions of the Statute differs. Although, the Rome
Statute looks at direct enforcement of prosecuting international crimes as an exception rather
than a rule,®* where, amidst the commission of international crimes, states have the primary duty

to prosecute,® neither the Rome Statute nor the principle of complementarity require that a State

80 Zahar (2008: vii).

%1 Werle (2009: 40 Marginal n 111).

%2 See Werle (2009: 68-70).

% Art V of the Convention on Prevention and Punishment of Genocide, Art 4 of the Convention Against Torture and
other Cruel, Inhuman or Degrading Treatment or Punishment, Art 4 International Convention on the
Suppression and Punishment of the Crime of Apartheid.

% Werle (2009: 80-81). The author distinguishes between direct and indirect enforcement; the latter being enforced
by national courts and the former by international tribunals. In the statutes of the ICTY and ICTR, direct
enforcement is primary.

% Bellelli (2010: 212).
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Party domesticate the substantive provisions of the Statute by altering their national legislation.®
The Rome Statute posits that implementation of the Statute can be achieved using already
existing national legislation as long as it can effectively be compliant with the Statute provisions.
However, Billeli®” states that the Statute establishes a comprehensive legal system, such that a
full implementation through domestic enactment of obligations introduced by the Rome Statute
regarding substantive criminal law and co-operation is unavoidable. In other words a state must
implement the crimes as they are spelled out in the Rome Statute.?® Werle and Jessberger have

attributed the wording of the ICC that states should be “willing and able,”®®

to regard to the
quality of domestic legislation insofar as prosecuting the crime of genocide, crimes against
humanity and war crimes. This read with the preamble to the Rome Statute, paragraph four,
which affirms that states must take measures at national level to ensure effective prosecution of
crimes of international concern, would by implication require that: States Parties to the Rome

Statute examine their legal framework, adapt in their national laws or enact laws to bring

national criminal law in line with the Rome Statute.
2.4.2 Options for implementation of international criminal law

Whichever the theory of international law, whether monism or dualism that a State embraces, a
State that chooses to make international criminal law part of its domestic legal order has broad

options in deciding how to adopt substantive international criminal law.”® Werle’ identifies the

% See Werle and Jessberger (2002: 194); Werle (2009:118 Marginal n 312); Roscini (2007) on the non self
executing nature of the Rome Statute. Conversely, see the Rome Statute: Art. 70 on the requirement that states
criminalise offences against the administration of justice, and Part 9, that states must ensure that there are national
procedures for state co-operation in place.

%7 Bellelli (2010: 212).

*® schaba (2010L: 181-182).

% Cf. Rome Statute, Art. 17.

"0 Werle(2009: 119 marginal n 314).
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options for implementation to include: complete incorporation;’? non incorporation by applying
ordinary criminal law,” modified incorporation’ and combinations.” Developments in Uganda
indicate that in a decision to implement the substantive international criminal law, Uganda opts
for complete incorporation by copying the substantive criminal law provisions as provided for in
the respective international criminal law agreements.”® This has been so for, incorporation of the
grave breaches of the four Geneva Conventions under the Geneva Conventions Act’’ and
incorporation of the Rome Statute crimes under the International Criminal Court Act, 2010.
Werle, further establishes two forms of legislative incorporation of international criminal law.
They are either amendment to already existing legislation or codification of a separate law.”® The
trend in Uganda shows that Uganda tends to codify specific legislation to implement respective

international criminal agreements.?® States such as South Africa™, Kenya™

™ See Werle (2009: 116-121) for further elaboration on each of the options.

72 See Werle (2009: 119 et seq, marginal n 315-318), for various options for incorporation. They include: direct
application of customary international law; reference to the ICC Statute; and by copying the provisions of the
ICC Statute verbatim.

3 Werle (2009: 120, marginal n 319-321).

™ Werle (2009: 121, marginal n 322).

5 Werle (2009: 121, marginal n 323).

"8 Werle (2009: 1201, marginal n 322). The author states that complete incorporation can occur by adopting the

offences verbatim into the domestic law.

" Geneva Conventions Act 1964, Cap. 363, Laws of Uganda (2000), Sec. 2. Also See Chapter 4, Secs. 4.4.1.3.

"8 See Secs 7, 8 and 9. Also See Chapter 4, Secs. 4.4.1.1-4.4.1.3.

" See generally, Werle (2009: 122, marginal ns 325-328).

% See the Geneva Conventions Act and the International Criminal Court Act.

& Implementation of the Rome Statute of the International Criminal Court Act 27 of 2002; Government Gazette, 18

July 2002.

8 International Crimes Act, 2008; available at

<http://www.kenyalaw.org/Downloads/Acts/The International Crimes Act 2008.pdf> (accessed 8 October,

2012).
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2.5 Conclusion

The chapter has addressed the concept of implementation insofar as giving effect to international
treaties by states is concerned. That implementation involves how a state makes international law
part of the domestic law. In narrowing the concept of implementation to the substantive
provisions of the Rome Statute, the chapter points out the options of incorporation available to
states. In a nutshell, which ever option is taken, such act can be by the state either amending
legislation or codifying legislation. This chapter therefore feeds the subsequent chapters on
implementation of international criminal law in Uganda and the assessment of implementing the

Rome Statute of the ICC in Uganda.
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CHAPTER THREE
IMPLEMENTING INTERNATIONAL CRIMINAL LAW IN UGANDA

3.1 Introductory remarks

It is now a settled trend in international criminal law that States have the primary duty to
prosecute and punish perpetrators of international crimes.®® The duty to prosecute creates a need
for states to make checks and consider accommodating international criminal law in the domestic
legal system. Uganda is and has been party to a number of international treaties relating to the
prosecution of international crimes.®* Therefore, since Uganda has a duty to prosecute
international crimes on its territory, the legal basis of international criminal law and its
application in the domestic legal system must be established.

The chapter identifies the sources of criminal law in Uganda in attempt to identify the
legal basis of international criminal law. The chapter also looks into ways of integrating
international criminal law agreements into the domestic legal system. This informs the next
chapter insofar as that it gives a picture of the developments in Uganda’s legal system. This will

help to shed light on the arguments raised in the next chapter.

3.2 Sources of criminal law and procedure

The applied law in Uganda is derived from sources of written and unwritten law. These laws are
applied in order of precedence. Written law includes: the Constitution, Principal Laws and
Subsidiary Laws. Unwritten law includes: common law and doctrines of equity, and customs and

practices.

% See Rome Statute, Preamble, para 4 and 6. Also see generally, Werle (2009: Part 1, Section E).
8 Geneva Conventions and Additional Protocol | of 1977, Rome Statute of the ICC, Protocols to the Great Lakes
Pact (protocol on Genocide and Protocol on Sexual Violence), Genocide Convention of 1948.
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3.2.1 The Constitution
The Constitution of the Republic of Uganda, 1995 (as amended) (hereinafter “Constitution”), is
the supreme law of Uganda.®® Article 2(2) of the Constitution, further, provides that if any law
or custom is inconsistent with the Constitution, the Constitution shall prevail and that other law
or custom shall, to the extent of the inconsistency, be void.® In essence, all laws in Uganda
derive their authority from the Constitution and must conform to the Constitution.®’

Notably, Chapter 4 of the Constitution contains principles that are to be applied in
criminal law process. Pertinent is Article 28 on the right of a fair trial that sets out the principles
of natural justice. This is important because the submission in the subsequent chapter will make

reference to this provision.

3.2.2 Principle laws

Principle laws are enacted by Parliament. Parliament enacts these laws in response to
implementing constitutional provisions for peace, order, development and good governance of
the Country.®® Principal criminal laws, inter alia, include: the Penal Code Act, Cap. 120; the
Geneva Conventions Act, Cap. 363; and International Criminal Court Act No. 11/2010. The
latter two are a product of international criminal law instruments that Uganda ratified and later

enacted to allow Uganda comply with its respective obligations.

% See Constitution, Art. 2 (1).

% Cf. with judgments in Uganda Women Lawyers et al vs Attorney General Constitutional Petition No.
2/2003(Unreported); Susan Kigula et al vs Attorney General, Constitutional Appeal No. 3/06 (SC) (Unreported).
In both cases, provisions within the principle laws: the Divorce Act Cap. 249 Laws of Uganda and Penal Code
Act Cap 120 respectively, were challenged as infringing on constitutional guarantees. The Court found such
provisions to be unconstitutional contrary to Article 2(2) of the Constitution.

8 See Handbook of Uganda Law Reform Commission (2010: 3) (hereinafter “ULRC handbook™).

8 Constitution, Art. 79 (1). Also see ULRC handbook (2010: 3).
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3.2.3 Subsidiary laws

Subsidiary laws generally implement principal laws and deal with matters of detail and
procedure.®® They are usually meant to implement principle laws. Article 79(2) of the Ugandan
Constitution restricts the power to make provisions to have force of law in Uganda on certain
persons. They are: (a) persons mentioned under the Constitution; (b) members of parliament;
and (c) persons or bodies authorised by law. Subsidiary legislation includes: statutory

instruments, ordinances, by-laws, regulations, rules, or orders.*

3.2.4 Common law and principles of equity
Common law and principles of equity are considered next in hierarchy to written law.** Common
law refers to principles of the law of England developed over time through practice and court
decisions.” Uganda, a former British colony®® has adopted and applies these rules. Courts, in
adjudicating cases, may invoke these principles. Common law is used in Uganda where the
subject matter is not covered by statutory law, that is, law made by the law making bodies of
Uganda.*

The principles of equity refer to values that promote fairness, justice and reasonableness
in social relations.”® Equity was developed to attend to inadequacies in the application of

common law.%

8 See ULRC handbook (2010: 3).

% See the Criminal Procedure Code Act, Trial on Indictment Act and Evidence Act, subsidiary legislation
established by Parliament to be applied to guide the process of criminal prosecutions in Uganda. For prosecution
of international crimes, confer with Para. 8 of the High Court (International Crimes Division) Practice Directions
2010, which stipulates that the International Crimes Division shall apply rules of procedure and evidence
applicable to criminal trials in Uganda.

% Sec. 14(2) (i), Judicature Act, Chapter 13, Laws of Uganda 2000.

%2 ULRC Handbook (2010: 7).

% Uganda obtained Independence from Great Britain on October 9, 1962.

% Judicature Act, Sec.14(2) (i) and (3).

% ULRC handbook (2010: 3).

% See ULRC handbook (2010: 7).
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The Judicature Act provides for the concurrent applicability of common law and principles of

equity. However, in case of conflict, the doctrines of equity shall prevail.”’

3.4.5 Custom or usage

Established custom or usage can be applied in the absence of written law.?® This is only to the
extent that the existing custom is not repugnant to natural justice, equity and good conscience
and not incompatible either directly or by necessary implication with any written law.”

In as much as this is a recorgnised source of law, it is rare that it would be applied in
criminal cases because Article 28(12) Constitution provides that one can only be charged for an
offence if the crime and punishment are defined by law.*®

Noteworthy is that custom and usage in this provision do not extend to customary
international law. The Ugandan Constitution is silent on the application of customary

international law as a source of law.

3.4.6 Judicial decisions

Another important organ that makes laws is the judiciary. When a case is decided, it forms part
of precedence. Courts in Uganda are divided into a two tier system: superior courts of record,
and subordinate courts.® Courts of record, also known as the courts of precedence include: the

Supreme Court, which is the highest and final court of appeal; the Court of

%7 Judicature Act, Sec. 14 (4).

% Judicature Act, Sec. 14(2).

% Constitution, Art. 2(2); Judicature Act, Sec. 15.

100 See sec. 2.3 on dualist approach on the relationship between international and municipal law.
101 See Constitution, Art. 129. Decisions of subordinate courts are not cited as precedent.
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Appeal/Constitutional Court; and the High Court.> The order of hierarchy dictates the
precedence in citing the binding decisions. Section 14(2) of the Judicature Act, provides the law
to be applied by courts in Uganda.'®® This section lists the sources of law courts that are expected
to apply in adjudicating matters, and how they are to be applied in order of precedence, as
discussed in Section 3.2.1-3.4.5 above.

Decisions from other jurisdictions including international criminal tribunals, may be cited
by counsel in presentation of a case, but the discretion is upon the Court to embrace the
respective decisions. Normally, when faced with international law in their midst, the courts will
prefer to engage domestic sources of law to conclude matters.'® The case of Thomas Kwoyelo is
one in point.!®® The accused had been charged inter alia, with grave breach of the Geneva
Conventions under the Geneva Conventions Act.'® The case, being the first of its kind, before
the courts with international criminal law dimension, would have probably been the first to
establish precedent by Ugandan courts on prosecution of international crimes in Uganda had the
trial not been stopped by the Constitutional Court in favour of granting of amnesty to the
accused.

This case, in essence, reveals the reservations Ugandan courts have when the need to
invoke international law arises. This was a decision made irrespective of the fact that Uganda
had domesticated the Geneva Conventions. The courts also ignored the fact that the Juba Peace

Agreement on Accountability and Reconciliation between the Government of Uganda and

192 gee Constitution, Chapter 8. Also see parts I, 11, and 111 of Judicature Act. Note that the Court of Appeal can
convene as a Constitutional Court to hear constitutional matters.

103 Chapter 13, Laws of Uganda 2000; Cf. Kabumba (2010: 84).

104 See Kabumba (2010: 87-89 et seq). Also see generally Uganda vs Thomas Kwoyelo alias Latoni, No. 36/11for
submissions by the Attorney General in favour of international criminal law against Uganda amnesty law, which
the justices of the Constitutional Court did not adopt.

105 See Uganda vs Thomas Kwoyelo alias Latoni, No. 36/11.

105 See Geneva Conventions Act, Sec. 2 and Uganda vs Thomas Kwoyelo alias Latoni No.36/2011 HCT-100-1CD-
case No. 02/10 (amended indictment).
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LRA,Y" recornises the complementarity principle under the Rome statute and therefore, inter
alia, indicates prosecutions a means through which accountability for the LRA conflict can be

addressed.%®

3.4.7. Conclusion
One can conclusively state that although the Constitution makes mention of international law and

treaty obligations in Uganda,'®®

it is silent on the position of international law as a source of
law.*® From the discussion, however, international criminal law as a source of criminal law in
Uganda seems to be found only in parliamentary enactments as stated in section 3.2.2 above.
This means that international law does not apply automatically in Uganda’s legal system. It

requires to be incorporated by a law of parliament.***

3.5 Requirements for the implementation of international conventions and treaties in
Uganda

3.5.1 Convention and treaty ratification process

For both monist and dualist states, implementation of international law provisions starts right

from ratification or accession of a treaty. It is at this point that other domestic procedures can be

considered to give effect the respective treaty. This is subject to the rights or obligations created

under the treaty.'*?

197 Signed 29 June 2007. See preamble para. 3, and Sec. 2.

108 See preamble, para. 3, and Sec. 2.

1% See Constitution, National Objectives and Directive Principles of State Policy XXVIII (i)(b) states that the
foreign policy of Uganda shall be based on, among other things, respect for international law and treaty
obligations.

19 judicature Act, Sec. 14 (2).

11 See Chapter 2 on the concept of implementation.
112 See, Art. 2(1) (b) of the Vienna Convention on the Law of Treaties of 1969 (hereafter Vienna Convention) refers
to “ratification”, “acceptance”, “approval” and “accession” to mean in each case, the international act whereby a

State establishes on the international plane its consent to be bound by a treaty. Cf. with Article 14 of the
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The process of incorporation of an international legal instrument in Uganda begins with
the procedure to be followed in the event of ratification of treaties as laid down in the
Ratification of Treaties Act''® (“Act”), and Article 123(1) of the Ugandan Constitution. Under
Article 123(1), the President or a person authorised by the President reserve the right to make
treaties, conventions, agreements or other arrangements between Uganda and any other country
or between Uganda and any international organisation or body, in respect of any matter. Article
123(2) therefore, tasks parliament to make laws to govern ratification of treaties, conventions,
agreements or other arrangements made under clause (1) above.

Consequent to Article 123(1) and (2) of the Constitution, Section 2 of the Act provides
for a two level process of ratification by Cabinet and by Parliament. Section 2(a) empowers
Cabinet to ratify any treaty other than a treaty that shall be ratified by Parliament. Section 2(b)
provides for treaties to be ratified by parliament by resolution. This is in the event that the treaty
relates to armistice, neutrality or peace; or in the case of a treaty in respect of which the Attorney
General has certified in writing that its implementation in Uganda would require an amendment
of the Constitution. Irrespective of whether ratification is by Cabinet or Parliament, the
instrument of ratification of treaty shall be signed, sealed and deposited by the Minister

responsible for foreign affairs.***

Convention, which states that consent to be bound by a treaty is expressed by ratification, acceptance or
approval.

113 Cap 204, Laws of Uganda (2000), The Act defines “treaty” to include a convention, agreement or other
arrangement made under article 123(1) of the Constitution.

114 gec. 3, Ratification of Treaties Act.
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3.5.2 Domestic implementation of conventional or treaty law

Uganda, a common law State™

, maintains the dualist approach of incorporating international
law.™® Therefore, valid ratification of conventions and treaties does not guarantee that the
respective international instrument has automatic force of law in the domestic legal order.*’ For
the instrument to be considered to have force of law, it must be codified as part of Uganda’s
written law. Domestic implementation of a treaty is the reserve of a law-making authority, which
is Parliament. Parliament is the primary legislative arm of government vested with the power to
make law in Uganda.'*® Article 79 (2) of the Constitution strictly confers upon Parliament
powers to make provisions having force of law in Uganda. An intended law is therefore,
introduced to Parliament in the form of a Bill, which will then go through the process of
enactment of laws as prescribed under the Rules and Procedure of Parliament.™® After
Parliament has passed a law, it remains dormant until it is assented to by the president and

gazetted for it to have effect.'?

15 Uganda gained independence from Great Britain on 9 October 1962. See Cassese (2005: 214) on Britain’s
adoption of the dualist approach of international rules and treaties.

116 See Shelton (2011: 595).

117 See Chapter 2, Sec. 2.3 above.

118 See Art. 79 (1), Constitution provides that Parliament shall have the power to make laws on any matter for the
peace, order, development and good governance of Uganda.

19 Rules and Procedure for Parliament of Uganda, June 2006, Rules 99-121.

120 Decision of Mulenga in Attorney General vs Paul K. Ssemogerere and anor, SC. Constitutional Appeal no. 3 of
2004. Para 9. Also see dictum in Attorney General vs. Dr. James Rwanyarare and Other, Constitutional Appeal
No0.2/03, where the court in tackling the provisions of section 14(1) and (2) of the Acts of Parliament Act,
(Cap.2) concerning commencement of an Act of Parliament, concluded that
“Clearly according to those provisions an Act of Parliament... becomes a law when it is assented to by the
President. However, we understand subsection (2) to imply that a law remains dormant until the day upon which
it becomes enforceable and that day is the date of commencement.”
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3.6 Conclusion
This chapter establishes that Uganda, a state that has embraced the dualist approach, has legal
processes through which international law becomes part of the domestic law. International
treaties, like the Geneva Conventions of 1949 and the Rome Statute of the International Criminal
Court, went through the domestic legislative process to have the force of law.'** Therefore,
international criminal law In Uganda is contained in the respective parliamentary enactments.
Also established is that, Uganda’s decision to implement international instruments
happens only after ratification.!”” However, it must be noted that the domestication of
international criminal law into principal legislation does not necessarily mean that international
law provision will reign supreme. The Constitution still remains a determining factor in the

success of the application of rules of international law.

121 See Geneva Conventions Act, Cap. 36, and the International Criminal Court Act 200; Act 11/2010 respectively.

122 See International Centre for Cr