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ABSTRACT

The right to healthcare of inmates remains a grave problem in South Africa. This is due to limiting
factors such as overcrowding, and physical violence. Because inmates are in correctional facilities,
they are custodians of the State, and the State bears the duty to care for them in a manner that does
not violate their constitutional rights. The Constitution, read with legislation such as the
Correctional Services Act and the National Health Act contains provisions that protect the right to
healthcare of all inmates. This right to healthcare extends to transgender inmates as well.
Transgender inmates have the right to primary healthcare in terms of South African legislation,
but this right is not adequately realised as it is threatened by structural, interpersonal, and
individual barriers which limit access to healthcare. The International law framework, which
includes the United Nations Standard Minimum Rules for the treatment of prisoners (Mandela
Rules), the UN Basic Principles for the Treatment of Prisoners and the Yogyakarta Principles on
the Application of International Human Rights law, sets minimum standards, that when read
together, creates the right to primary healthcare for transgender inmates. South Africa, however,
are yet to implement sufficient policies based on this international law framework. Despite
domestic and international law safeguarding the right to primary healthcare of transgender inmates,
there is a clear disjunction between the law and the reality within correctional facilities; such right
to primary healthcare has not been adequately realised and fundamental change has not stemmed
from legislation. This mini-thesis is therefore aimed at investigating what the primary healthcare
needs of transgender inmates are and whether South African legislation, policies and case law

adequately safeguard the right to primary healthcare of transgender inmates.
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CHAPTER ONE

INTRODUCTION AND BACKGROUND

1.1. INTRODUCTION

Conditions in South African correctional facilities may be described as appalling.! This is due to
severe overcrowding, physical and sexual violence amongst inmates, and especially illnesses and
limited access to healthcare.? Inmates in South African correctional facilities have the right to
adequate medical care, namely the right to healthcare.? The right to healthcare of inmates imposes
a positive obligation on the State to take measures to ensure that this right is realised.* This means
that the State must adopt reasonable legislative, administrative, and budgetary measures to achieve
this right.> According to the Correctional Services Act 111 of 1998 (CSA), the Department of
Correctional Services (DCS) bears this duty to provide primary healthcare services for inmates
and refer them to external healthcare facilities to receive secondary and tertiary healthcare

services.®

The South African Constitution, 1996 (the Constitution), the CSA and the National Health Act
provide the legal framework for the right to healthcare of inmates.” This right is contained in both
sections 27 and 35(2)(e) of the Constitution, and in section 12 of the CSA.® The National Health
Act recognises the obligations imposed by the Constitution on the State with regard to health
services as well as the rights and obligations of healthcare users.’ The right to healthcare of inmates
is not without impediments. The impediments include but is not limited to the failure of some

correctional facilities to conduct health status examinations on inmates upon their admission to the

'Wasserman ‘Prison Violence in South Africa: Context, Prevention and Response’ available at
https://www.saferspaces.org.za/ (accessed 2 July 2023).

2 Maseko TW and Singh A ‘The protection of prisoners’ rights to health care services in South African law: Is it
adequate?’ (2006) 31 Journal for Juridical Science 80-82.

3 Section 35(2)(e) of the Constitution of the Republic of South Africa, 1996.

4Section 35(2)(e) of the Constitution, 1996.

3 Section 27(3) of the Constitution, 1996.

¢ Section 12 of the Correctional Services Act, 11 of 1998; Mnguni VA Prisoner’s right to health in South Africa
(unpublished MPhil-thesis, University of Pretoria, 2016) 12.

7 The Constitution of the Republic of South Africa, 1996; The Correctional Services Act 11 of 1998. National
Health Act 61 of 2003.

8 Ss 27 and 35(2)(e) of the Constitution of the Republic of South Africa, 1996; Section 12 of the CSA.

% Section 3 of the National Health Act 61 of 2003; Chapter 2 of the National Health Act 2003.

10
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correctional facilities, overcrowding in correctional facilities, and shortages of healthcare
workers.!? The right to the healthcare of inmates can be evaluated according to the classification

of categories of inmates based upon age, gender, health, and security risk considerations.!!

The DCS detains inmates based on their gender markers on their official identity documents.'?
Obtaining legal gender recognition for transgender persons is problematic in correctional facilities.
If an inmate’s gender has not been legally changed, the DCS still recognises their biological sex
as identified at birth.!> The DCS errs in this approach because the way transgender inmates are
detained, determines their access to appropriate healthcare and sanitary services. They disregard
how a person identifies in terms of gender in their daily lives.'* This highlights one of the structural

barriers to healthcare for transgender inmates in correctional facilities.

The DCS must consider the vulnerability of transgender inmates when housing them in
correctional facilities. Healthcare professionals must also consider the vulnerability of transgender
inmates when treating them. Transgender inmates are a vulnerable group because they face
systemic difficulties that leads to human rights violations, harassment, and transphobia.'®> This
significant vulnerability of transgender inmates, calls for the creation of DCS policies to address
the primary healthcare needs of transgender inmates as well as the implementation of strategies to

ensure safe accommodation while incarcerated in correctional centres. '°

The primary healthcare services that the DCS ought to provide for inmates include preventive
healthcare, acute and chronic care, communicable and non-communicable disease management,

basic rehabilitation, counselling, pharmaceutical services, dental care, referral to a healthcare

10 Maseko ‘An assessment of the realisation of inmates’ right to adequate medical treatment since the adoption of
the South African Constitution in 1996’ De Jure 276-279.

"WUNODC Technical Brief: Transgender People and HIV in Prisons and Other Closed Settings (2022).

12 Section 7(b) of the Correctional Services Act 11 of 2008.

13 Matthyse L, Payne A and Mudarikwa M ‘Keeping the Promise of Dignity and Freedom for All: A position Paper
on Legal Gender Recognition in South Africa’ 45 (2020).

4 Van Hout MC ‘Navigating the complexities of (trans) gender equality rights within the parameters of reasonable
accommodation and security tensions in South African prisons: The judgment of September v Subramoney’ (2022)
Forensic Science International: Mind and Law 5.

15 Gaffane T ‘Is the provision of gender-firming healthcare to transgender prisoners required by the South African
Constitution?’ (LLM-thesis, University of Johannesburg, 2023) v.

16 UNODC Handbook on the Classification of Prisoners (2020) 31.

11
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professional, nutrition, as well as personal and environmental hygiene.!” This appears to be a
comprehensive primary healthcare package. However, indications are that in many correctional

facilities even the most basic medical resources are not available.'®

Transgender healthcare on the African continent is underdeveloped and poses many challenges for
transgender individuals.!” Due to the historical criminalisation of identifying as a LGBTIQ+
person, discrimination and a lack cultural understanding surrounding gender diversity, African
countries lack comprehensive laws that advocate and advance the rights of transgender persons.’
This thesis will include an African country study on Namibia and Cape Verde which are perceived
as ‘transgender friendly’ countries to evaluate whether South Africa can adopt similar laws and
policies to enhance its legal framework pertaining to the right to primary healthcare of transgender

inmates.

The primary healthcare services that are essential to the healthcare of transgender inmates include
inter alia chest and genital examination, appropriate annual cervical and breast screening
programmes, prostate exams in transgender female inmates, and sexually transmitted infection
(STI) screening.?! However, this is not an exhaustive list of primary healthcare services required
by transgender inmates. In the absence of such primary healthcare services for everyone, but more
specifically transgender inmates who are at higher risk for serious health problems as mentioned
earlier, it appears that the DCS is not meeting its obligations regarding primary healthcare. This

failure may prove to be fatal to some, especially transgender inmates.

17 Department of Correctional Services ‘Health Services’ available at Aztp://www.dcs.gov.za/ (accessed on 28 June
2023).

18 Agboola C ‘Memories of the ‘inside’: Conditions in South African women’s prisons’ (2016) S4 Crime Quarterly
21.

19 Zambezi D and Viljoen F ‘Access to healthcare services for transgender people in South Africa: accessing
healthcare experiences and human rights’ (2024) International Journal Of Transgender Health 2.

20 Zambezi D and Viljoen F ‘Access to healthcare services for transgender people in South Africa: accessing
healthcare experiences and human rights’ (2024) International Journal Of Transgender Health 2.

2 Crowley D, Cullen W, and Van Hout MC ‘Transgender health care in primary care’ (2021) British Journal of
General Practice 377.

12
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1.2. BACKGROUND TO THE STUDY

While all inmates are entitled to healthcare, their healthcare needs differ. The United Nations
Organisation (UN) acknowledges this and indicates that the right to healthcare of inmates ought
to be evaluated according to inmates’ age, gender, health, and security risk considerations.?? While
this guideline is important it may not have been widely endorsed, as transgender inmates’

healthcare needs have not enjoyed specific focus over the years.?

Thus, there is an increasing need to focus on the healthcare needs of transgender inmates in
correctional facilities.”* Consequently, these inmates’ specific medical, social, and psychological
needs have not been effectively addressed by routine healthcare services, specifically primary
healthcare.?® The freedom of movement that the general population enjoys at least allows them to
seek and perhaps access relevant medical services. The same cannot be said for individuals who
are incarcerated. Their limitation of movement subjects them to only that which is available within

the confines of the correctional system and often the facility where they are detained.

Compared to cis-gender inmates, transgender inmates experience many health risks such as higher
rates of HIV infection, sexually transmitted infections (STI’s), mental illness and suicide.?® Delays
in accessing or lack of providing the appropriate primary healthcare services that they need can
exacerbate these risks. These are all serious and yet in many instances preventable health
conditions. The fulfilment of transgender inmates’ right to primary healthcare can therefore not be
satisfied if they are afforded the same care and access as their healthier and less at-risk cisgender

counterparts.

According to the United Nations Office on Drugs and Crime (UNODC) policies and strategies on

the treatment of transgender people detained in correctional facilities and other closed settings

22 UNODC Transgender Brief: Transgender People and HIV in Prisons and other closed settings (2022) 2-5.

23 Zambezi D and Viljoen F ‘Access to healthcare services for transgender people in South Africa: accessing
healthcare experiences and human rights’ (2024) International Journal of Transgender Health 2.

%Tomson A, McLachlan, and Wattrus ‘Southern African HIV Clinicians Society gender-affirming healthcare
guideline for South Africa- Expanded version’ (2021) Southern African Journal of HIV Medicine 29.

25 Crowley D, Cullen W and Van Hout MC ‘Transgender health care in primary care’ (2021) British Journal of
General Practice 377.

26 Da Luz Scherf E, De Lourdes Alves Lima Zanatta M, Da Silva MVV et al ‘Health Care Access by Transgender
persons in South Africa: Gender-Based Discrimination, Human Rights Violations, and the role of the African
Human Rights System’ (2022) 1 Journal Health and Technology 8.

13
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should consider the needs, rights and inherent dignity of transgender and gender-diverse people,
regardless of their legal status, sex assigned at birth or legally recognised gender.?” In South Africa,
such policies and strategies have historically been non-existent until the groundbreaking judgment

of September v Subramoney.*

This judgment primary focuses on the State’s obligation in terms of Promotion of Equality and
Prevention of Unfair Discrimination Act 4 of 2000 (PEPUDA) to provide reasonable
accommodation for transgender female inmates.”” Reasonable accommodation of transgender
female inmates entails allowing them to wear make-up, female clothing and to be addressed using
female pronouns, as well as considering the safety of such transgender inmates.*® Subsequent to
the aforementioned case, the DCS developed the Standard Operating Procedures (SOPs) and a
Training Manual to implement transgender sensitivity training in correctional facilities.>! The aim
of these SOPs and Training Manual is to educate DCS officials on how to treat LGBTIQ+
inmates.?? These documents however do not provide for the primary healthcare of transgender
inmates but aim to equip healthcare workers with the knowledge of the rights and needs of
transgender inmates.** These SOPs and Training Manual need to be amended as to provide for the
standards of primary healthcare for transgender inmates. Coleman and others correctly provide
that due to the unique medical, surgical, and social conditions that transgender persons face,
healthcare professionals need to have distinct competencies to treat transgender patients with a

standard of trans-friendly healthcare.**

2TUNODC Technical brief: Transgender people and HIV in prisons and other closed settings (2022).

28 September v Subramoney NO and Others (EC10/2016) [2019] ZAEQC 4; [2019] 4 All SA 927 (WCC).

2 September v Subramoney para 164.

30'Van Hout M ‘Navigating the complexities of (trans)gender equality rights within the parameters of reasonable
accommodation and security tensions in South African prisons: The judgment of September v Subramoney’ (2022)
Forensic Science International: Mind and Law 4.

31 Commission for Gender Equality ‘Gender Mainstreaming and Transformation within Correctional Services’
2023/2024 16.

32 Commission for Gender Equality ‘Gender Mainstreaming and Transformation within Correctional Services’
2023/2024 16.

33 South African National AIDS Council South Afirica’s National Human Rights Plan A comprehensive response to
human rights-related barriers to HIV & TB Services & Gender Inequality in South Africa (2020) 18.

3% Coleman E, Radic AE and Bouman WP ‘Standards of Care for the Health of Transgender and Gender Diverse
People, Version 8’ (2022) International Journal of Transgender Health 143.

14
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There are several international human rights instruments that provide protection for inmates’ rights
irrespective of their sexual orientation and gender identity (SOGI).* These international
instruments include the United Nations Standard Minimum Rules for the treatment of prisoners
(Mandela Rules), the UN Basic Principles for the Treatment of Prisoners and the 2017 Yogyakarta
Principles on the Application of International Human Rights law.*¢ This legal framework contains
obligations, recommendations and standards of care which should serve as guidance for the DCS
to implement policies which recognise the fundamental rights and needs of all inmates. This

includes the healthcare rights and needs of transgender inmates.

Despite the obligations and recommendations of international law, transgender inmates still face
barriers in accessing primary healthcare.?” These barriers include inter alia, structural, educational,
and individual barriers.?® According to Clark’s conceptual model of barriers to provision of care
for transgender inmates among correctional healthcare providers, structural barriers are limited
training of staff, restrictive healthcare policies, and the state’s limited budget.>® The interpersonal
or educational barriers to the provision of healthcare entails custody staff biases and the individual
barriers to the provision of healthcare includes lack of both cultural and clinical competence of

healthcare professionals.*

South Africa has laws for the right to healthcare of inmates, however there remains limited policies
to address the right to primary healthcare of transgender inmates. By examining a need for
transgender healthcare in correctional facilities, the DCS must take measures to effectively

implement policies to address the primary healthcare needs of transgender inmates.

35 Van Hout M ‘Navigating the complexities of (trans)gender equality rights within the parameters of reasonable
accommodation and security tensions in South African prisons: The judgment of September v Subramoney’ (2022)
Forensic Science International: Mind and Law 4.

36 United Nations (UN) Basic Principles for the Treatment of Prisoners (1991); United Nations (UN) Standard
Minimum Rules for the Treatment of Prisoners (Mandela Rules); Yogyakarta Principles 2017.

37 Luvuno Z, Ncama B, Mchunu G ‘Transgender population’s experiences with regard to accessing reproductive
health care in Kwazulu-Natal, South Africa: A qualitative study’ (2019) 11(1) African Journal of Primary Health
Care & Family Medicine 2.

38 Clark K, White Hughto J and Pachakis J ‘What’s the right thing to do? Correctional healthcare providers’
knowledge, attitudes and experiences caring for transgender inmates’ (2017) Social Science and Medicine 82.

3 Clark K, White Hughto J and Pachakis J ‘What’s the right thing to do? Correctional healthcare providers’
knowledge, attitudes and experiences caring for transgender inmates’ (2017) Social Science and Medicine 82.

40 Clark K, White Hughto J, Pachakis J “What’s the right thing to do? Correctional healthcare providers’ knowledge,
attitudes and experiences caring for transgender inmates’ (2017) Social Science and Medicine 82.
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1.3. PROBLEM STATEMENT

There has been a considerable gap between the law and the lived experiences of transgender
inmates in South Africa.*! This is true even insofar as the healthcare of transgender inmates are
concerned as they have limited access to primary healthcare services despite the guarantees of the
Constitution and the DCS that all inmates ought to be provided with primary healthcare.*> An
analysis of the laws and policies which protect the right to primary healthcare of transgender
persons in correctional facilities is necessary to determine what they may and may not legally

claim.

To date there is no accurate data regarding the number and manner of detention of transgender
inmates in South African correctional facilities, because both the DCS and the Judicial Inspectorate
for Correctional Services (JICS) have excluded such statistics and information from their annual
reports.*® This is of grave concern given the need for transparency and the oversight role of the
JICS. Though it is not possible to draw conclusive inferences on why such information is not
included in the DCS and JICS reports, it may signal concern that the rights of transgender inmates
are not afforded any credence. JICS reported that information regarding LGBTIQ+ inmates was
included in the 2022/2023 annual report.** The reason for this turnaround inclusion of LGBTIQ+
inmates in the JICS reports is due to the September v Subramoney judgment ordering transgender
sensitivity training for correctional staff.*> The fact that attention will be afforded to this category
of inmates almost three decades after the inception of constitutional democracy, and only after an
inmate had to engage in court litigation, are perhaps the greatest testimonies to their plight, but

also evidence of the state’s approach to their rights.

The healthcare of transgender persons and inmates centre mainly on access to HIV/AIDS
healthcare services.*® Little is known about transgender inmates’ experiences in accessing primary

healthcare in South Africa, but limited available evidence suggests that LGBTIQ+ persons

4! Collison C ‘South Africa rights group step up watch on transgender prisoners after COVID-19 lockdown’ at
https.://www.arcusfoundation.org/stories-of-impact/lgbt/ (accessed 17 April 2023).

42 Department of Correctional Services Five-Year Strategic Plan 2020-25 (2020) 3.

4 JICS Third Quarterly Performance Report (2021).

44 JICS Annual Report 2021/2022 (2022) 11.

4 JICS Annual Report 2021/2022 (2022) 83.

46 Miiller A Public Health Care for South Afiican Lesbian, Gay, Bisexual and Transgender People: Health Rights
Violations and Accountability Mechanisms (2014).
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experience barriers in accessing primary healthcare which includes HIV testing and treatment.*’

The fact that discussions of LGBTIQ+ inmates’ health needs most often culminates with references
to HIV and STI treatments, may in itself be an indication of the lack of knowledge and
understanding regarding their primary healthcare needs. Due to this lack of understanding of
transgender inmates regarding their health, it is crucial to discuss and evaluate their experiences in

accessing primary healthcare in correctional facilities.

The CSA offers primary healthcare for all inmates at state expense.*® This means that transgender
inmates are also entitled to receive primary healthcare, since the CSA does not limit this right to
certain inmates. Section 134 of the CSA grants the Minister of Correctional Services the discretion
to make regulations to accommodate inmates of different gender, health, and safety considerations.
While section 134 of the CSA does not specifically extend to transgender inmates,
recommendations to amend the CSA will be introduced in Chapter 4 of this mini-thesis. A broader
legislative framework would also then be required to provide guidance for the Minister of
Correctional Services to exercise such discretion regarding the primary healthcare of transgender

inmates.*’

Primary healthcare needs differ for different categories of persons based on factors such as gender,
health, and security risk considerations. For example, children and senior citizens have different
primary healthcare needs as do inmates and persons that are not detained.’® Health needs may
furthermore differ from one individual to another albeit that they share similar demographics.

Likewise, transgender inmates have different primary healthcare needs than cisgender inmates.

47 Gender Dynamix ‘Healthcare’ available at Attps.//www.genderdynamix.org.za/ (accessed on 27 June 2023).

48 Section 12(1) of the Correctional Services Act 11 of 1998.

4 Section 134 of the Correctional Services Act 11 of 1998.

30 Kelly G, Mrenggwa L and Geffen L ‘They don’t care about us: older people’s experiences of primary healthcare
in Cape Town, South Africa’ (2019) BMC Geriatrics 19 1.
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1.4. RESEARCH QUESTIONS

This mini-thesis will seek to address the following three research questions:

1.

What are the primary healthcare needs of transgender inmates and what are the major
challenges when accessing such primary healthcare services?

How does international law, regional law, the constitution and South African legislation
safeguard the right to primary healthcare of transgender inmates?

How can the state give reasonable effect to the right to primary healthcare of transgender

inmates in South Africa?

1.5. CONCEPTUAL CLARIFICATION

1.

Cisgender: A term that described people whose gender identity matches the gender they
were assigned at birth.>!

Gender identity: A person’s internal personal sense of their gender. Gender identity may
correspond or differ from the person’s assigned sex at birth.>? In the context of this mini-
thesis, ‘gender identity’ refers to a person whose identified sex differs (namely how the
person chooses to be identified) from the one assigned at birth.

Gender reassignment surgery: Gender reassignment surgery (GRS) refers to all surgical
procedures that a patient wishes to undergo in an effort to become similar to the opposite
gender.>® In other words, this includes any surgery aimed at aligning their physical
attributes with their chosen identity.

LGBTIQ+: Lesbian, Gay, Bisexual, Transgender, Intersexual, Queer. The plus sign refers
to other self-identified gender identities.

Transgender: An umbrella term for people whose gender identity and expressions do not
conform to the norms and expectations traditionally associated with the sex assigned to

them at birth.>* In this mini-thesis, the term refers to women who identify themselves as

3! International Association of Providers of AIDS Care available at https.//www.iapac.org/fact-sheet/cisgender-
women-and-girls/ (accessed 20 February 2026).

52 UNODC Transgender people and HIV in Prisons and other Closed Settings (2022).

33 Ferrando CA Comprehensive Care of the Transgender Patient (2020).

3 WHO ‘Transgender health in the context of ICD-11" available at Attp://www.euro.who.int/en/health-topics/health-
dete rminants/gender/gender-definitions/whoeurope-brief-transgenderhealth-in-the-context-of-icd-11 (accessed 14

July 2023).

18

https://uwcscholar.uwc.ac.za/home


https://www.iapac.org/fact-sheet/cisgender-women-and-girls/
https://www.iapac.org/fact-sheet/cisgender-women-and-girls/
http://www.euro.who.int/en/health-topics/health-dete%20rminants/gender/gender-definitions/whoeurope-brief-transgenderhealth-in-the-context-of-icd-11
http://www.euro.who.int/en/health-topics/health-dete%20rminants/gender/gender-definitions/whoeurope-brief-transgenderhealth-in-the-context-of-icd-11

men and men u identify themselves as women who have not undergone gender affirming

surgery.

1.6. LITERATURE REVIEW

The fundamental issue at hand is the limited access and provision of primary healthcare for
transgender inmates in South Africa despite laws providing for the right to primary healthcare.>
This begs the question of why the implementation of primary healthcare is so problematic in
correctional facilities. According to Clark, there are structural, interpersonal, and individual
barriers which limit access to healthcare for transgender inmates.>® For example, the structural
barriers to the provision of healthcare are limited training of staff, restrictive healthcare policies,
and the state’s limited budget. The interpersonal or educational barriers to the provision of
healthcare entails custody staff biases and the individual barriers to the provision of healthcare

includes lack of both cultural and clinical competency.>’

The environment within correctional facilities deepens the vulnerability of transgender inmates.
Their basic needs are often being ignored or denied by correctional officers and healthcare
professionals.®® The vulnerability of transgender inmates should be considered within the
Constitutional Court’s definition of a vulnerable group in that they have been subject to past
patterns of disadvantage, they are a minority group in South Africa and are also continuously

subject to stereotyping and bias.>’

Although there is a great need for hormone therapy and gender affirming surgery for transgender
inmates, such healthcare does not constitute primary healthcare and is rather considered to be

tertiary healthcare or cosmetic medical treatment.%® For example, in September v Subramoney, the

35 Van Hout M and Crowley D ‘The double punishment of transgender prisoners: a human rights-based commentary
on placement and conditions of detention” (2020) 439.

56 Clark K, White Hughto J and Pachakis J ‘What’s the right thing to do? Correctional healthcare providers’
knowledge, attitudes and experiences caring for transgender inmates’ (2017) Social Science and Medicine 82.

57 Clark K, White Hughto J and Pachakis J ‘What’s the right thing to do? Correctional healthcare providers’
knowledge, attitudes and experiences caring for transgender inmates’ (2017) Social Science and Medicine 82.

8 Rodgers J, Asquith NL, Dwyer A ‘Cisnormativity, criminalisation, vulnerability: Transgender people in prisons
(2017) Tasmanian Institute of Law Enforcement Studies.

%9 Sloth-Nielson R A third Gender in South Africa: Does the legal non-recognition of a third gender violate non-
binary transgender person’s Constitutional rights to dignity and equality?’ (unpublished LLM thesis, University of
Cape Town, 2020).

% Tomson A, McLachlan C and Wattrus C ‘Southern African HIV Clinicians Society gender-affirming healthcare
guideline for South Africa’ (2021) Southern African Journal of HIV Medicine 8.

b
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Court rejected the applicant’s request to undergo gender affirming surgery at state expense because

in terms of section 12(2) of the CSA inmates are not entitled to cosmetic medical treatment. ¢!

While there are notable literary works focusing on access to transgender healthcare in South
Africa, there has been limited writings on the primary healthcare of transgender persons
specifically. Miiller has, however, made meaningful contribution, in collaboration with Gender
DynamiX to access to primary healthcare services by creating guidelines for healthcare
practitioners to follow when treating transgender persons.®? Although Miiller does not expressly
state that these guidelines apply to correctional settings as well, it should be interpreted to apply

to the primary healthcare of transgender inmates as well.

In terms of laws providing for the primary healthcare of inmates, section 35(2)(e) of the
Constitution and section 12 of the CSA provides for the primary healthcare of all inmates.
According to Kruk, Gage and Arsenault this right to primary healthcare extends to all categories
of inmates based on gender, age, health, and safety risk considerations.®* This contention may be
supported. It also bolsters the need to determine what the right to primary healthcare entails insofar

as transgender inmates are concerned.

In 2019, the Court in September v Subramoney delivered a ground-breaking judgment in favour of
transgender inmates to express their gender identity in South Africa.®* In this case, correctional
officers were ordered to allow Jade September and other transgender inmates to wear female
underwear, wear their hair long, and wear make-up. It was also required of them to address her
as a female by using female pronouns, and the DCS was subsequently ordered to implement
transgender sensitivity training for current and new staff. The Court held that clause 2.3 of the
Standing Orders of Personal Hygiene, prohibiting transgender inmates from wearing gender
appropriate clothing was unlawful.®® The existence of this clause until 2019 reveals much about

the treatment of transgender inmates and the lack of respect for their dignity and other rights.

o1 September v Subramoney para 44.

62 Miiller A ‘Sexual and Reproductive Health for transgender & gender non-conforming people: Guidelines for
Health Care Workers in Primary Care’ (2013) Gender Dynamix.

6 Kruk M, Gage AD, Arsenault C ‘High-quality health systems in the Sustainable Development Goals era: time for
arevolution’ Lancet Global Health (2018) 5.

4 September v Subramoney [2019] ZAEQC 4; [2019] 4 All SA 927.

85 September v Subramoney para 164.

% Regulations 3,4 and 5 of the Correctional Services Act, 11 of 1998. September v Subramoney para 17.
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Although this case was primarily about equality and dignified detention conditions for transgender
inmates, it provides significant avenues for the right to primary healthcare of such inmates. For
example, the Court deferred decision making regarding the healthcare of transgender inmates to
competent medical professionals instead of DCS officials.®” The Court also held that the
undignified detention conditions of Ms. September were inconsistent with section 10 and section
35(2)(e) of the Constitution.®® This reliance of detention conditions on section 35(2)(e) of the
Constitution creates a useful avenue for transgender inmates to assert a right to appropriate and

reasonable primary healthcare.

The health and safety of inmates are interrelated because violence between inmates can cause
serious health risks.®” According to Sloth-Nielson, transgender inmates must be held in separate
detention facilities.”® Sloth-Nielson correctly provides for the separate housing of transgender
inmates because of the security risk posed to transgender inmates while being detained with
cisgender inmates, for example a transgender female being housed with a cisgender male.”!
September v Subramoney highlighted the need for separate detention facilities to accommodate
transgender inmates.”” In terms of section 21(2)(i) of (PEPUDA), the principle of reasonable
accommodation entails housing transgender inmates in the correctional facilities which reflects
their reassigned gender.”® However, the DCS indicated that due to the overcrowded conditions in
correctional facilities and limited accommodation, it would not be possible to accommodate
transgender inmates in separate facilities.”* The DCS should where reasonably possible, within
their available resources accommodate transgender inmates in separate detention facilities as they

would accommodate any inmate of a specific age, health or security risk consideration.”

67 September v Subramoney para 164.

8 September v Subramoney para 158.

% Reyes A ‘Health and human rights in prisons’ available at Atips://www.icrc.org/ (accessed 1 July 2023).

70 Sloth-Nielson R ‘A third Gender in South Africa: Does the legal non-recognition of a third gender violate non-
binary transgender person’s Constitutional rights to dignity and equality?’ (unpublished LLM thesis, University of
Cape Town, 2020) 10.

"I Sloth-Nielson R ‘A third gender in South Africa: Does the legal non-recognition of a third gender violate non-
binary transgender person’s Constitutional rights to dignity and equality?’ (unpublished LLM-thesis, University of
Cape Town, 2020) 10.

72 September v Subramoney para 130.

3 Section 21(2)(i) of PEPUDA.

4 September v Subramoney para 48.

75 S 7 of the Correctional Services Act, 11 of 1998.
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This mini-thesis takes cognisance of the vacuum regarding transgender inmates’ primary
healthcare needs and rights in the extant literature. It thus seeks to evaluate how the laws and

policies may be improved and/or developed in this regard.

1.7. RESEARCH METHODOLOGY

This study mainly employs desktop research. This mini-thesis consist of qualitative information
conducted from primary sources such as domestic and international legislation on the right to
health care of transgender prisoners and case law as well as secondary sources such as, textbooks,
law journals and government reports. It is an informative piece, evaluating the right to primary
healthcare of transgender inmates in South Africa, to determine whether there is an adequate

realisation of the right to healthcare of such inmates.

To evaluate the right to healthcare of transgender inmates in South African correctional centres,
domestic and international law are utilised. It also makes use of journal articles and analytical
studies, which will provide qualitative information to understand the nature of the study. Books as

well as various internet sources are also utilised in writing this mini-thesis.

1.8. DE-LIMITATION OF THE MINI-THESIS

The proposed research is limited to understand what the right to primary healthcare of transgender
inmates entails within South African correctional facilities. Although other African jurisdictions
are used for purposes of gaining greater insight into the quality of primary healthcare transgender
inmates receive or ought to receive, this study does not focus on defining primary healthcare in
other countries. This mini-thesis take note of recent case law and legal developments, as well as
the challenges experienced in correctional facilities both inside and outside South Africa to

enhance possible legal reform with regards to the primary healthcare of transgender inmates.

Primary healthcare is the first point of contact with the healthcare system, which provides

comprehensive and essential healthcare to all individuals.”® Primary healthcare focuses on

76 Nadrian H ‘Primary healthcare and achieving universal health coverage: An emphasis on the crucial role of E-
Health’ (2024) Health Promotion Perspectives 1.
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promoting healthcare, preventing disease, and treating chronic health conditions.”’ Previously in
this chapter, the primary healthcare services were identified as chest and genital examination,
appropriate annual cervical and breast screening programmes, prostate exams in transgender
female inmates, and sexually transmitted infection (STI) screening.”® These healthcare services
are indeed not an exhaustive list of primary healthcare services required by transgender inmates.
For purposes of this mini-thesis primary healthcare for transgender inmates include a

comprehensive approach that covers general medical care, and mental health support.

Despite the great need for tertiary healthcare, that is, hormone therapy and gender reassignment
surgery, this study solely centres on the primary healthcare of transgender inmates. Though
cognisance is taken of the importance of hormone therapy and gender reassignment surgery for
transgender inmates to express their gender identity, this study is limited to deal with primary

healthcare only.

1.9.0VERVIEW OF CHAPTERS

In Chapter 2 transgender inmates’ right to access primary healthcare services in terms of
international and regional law are discussed. This chapter contains an analysis to determine
whether these international and regional instruments provide a sound base for the right to primary
healthcare of transgender inmates. The overall objective of this chapter is to assert what the
legislative framework is for the primary healthcare of transgender inmates. This chapter also
includes a Southern African study of Namibia and Cape Verde with regards to the primary
healthcare of the transgender inmate populace, as well as the laws and policies which promote the
right to primary healthcare of transgender persons. Namibia and Cape Verde were selected for this
African study as they are identified as more tolerant African countries concerning LGBTIQ+

rights.

Chapter 3 discusses the right to primary healthcare of transgender inmates in terms of the

Constitution and South African legislation. This chapter also investigates how the conditions inside

77 Nadrian H ‘Primary healthcare and achieving universal health coverage: An emphasis on the crucial role of E-
Health’ (2024) Health Promotion Perspectives 1.

78 See footnote 21 above. Crowley D, Cullen W, and Van Hout MC ‘Transgender health care in primary care’
(2021) British Journal of General Practice 377.
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correctional facilities contribute or diminish the right to access health care of transgender male and
female inmates respectively. Furthermore, it evaluates how the right to access health care, or the
lack thereof impacts transgender prisoners’ basic constitutional rights of human dignity and

equality.

Chapter 4 attempts to determine how the state can give effect to the reasonable fulfilment of
primary healthcare for transgender inmates. In light thereof, it will include an analysis of the

September v Subramoney case.

Chapter 5 contains a conclusion and recommendations to solve the issues posed in this mini-thesis.

1.10. CONCLUSION

Chapter 1 focused on introducing the right to primary healthcare of transgender inmates within
South African correctional facilities and set out the framework used to conduct the study. It also
provided a background to the study, the problem statement, research questions, literature review,

conceptual study, research methodology and chapter outline of the study.
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CHAPTER TWO

THE RIGHT TO HEALTHCARE OF TRANSGENDER INMATES: AN
INTERNATIONAL AND AFRICAN REGIONAL LAW PERSPECTIVE

2.1 INTRODUCTION

The realisation of the right to healthcare within the international sphere is largely dependent on
the domestic context of this right.” This is also applicable to transgender inmates. They may suffer
mentally and physically due to underlying comorbidities and diseases caused by the ostracism
based on their gender identity.®" This is because they face unfair discrimination within the
healthcare setting. Poor conditions such as overcrowding and detention placement in correctional
facilities can poorly affect the mental health of transgender inmates.®! Section 39(1)(b) of the
Constitution obliges courts, tribunals, and forums to consider international law when interpreting
any right in the Bill of Rights.5? In light thereof, this chapter centres on what the right to healthcare
means for transgender inmates in terms of international law as well as African regional law. This
chapter will also conclude with an African country study comparing the legal frameworks of

Namibia and Cape Verde pertaining to the right of primary healthcare for transgender inmates.

2.2. THE RIGHT TO HEALTHCARE OF INMATES IN INTERNATIONAL LAW

All inmates have certain alienable rights which are recognised by international human rights
instruments.®® These human rights of inmates are set out in treaties and conventions. The right to
healthcare of inmates will be highlighted in the international instruments to be mentioned. While
inmates are incarcerated, it remains the responsibility of the State to provide for healthcare services

and ensure that all inmates receive healthcare equivalent to that available for the general

7 Haldane V, De Foo C and Abdalla SM ‘Health systems resilience in managing the COVID-19 pandemic: lessons
from 28 countries’ (2021) 964.

80 Paz-Otero M, Becerra-Fernandez A, Pérez-Lopez G, et al. (2021) A 2020 Review of Mental Health Comorbidity
in Gender Dysphoric and Gender Non-Conforming People 46.

81 Coleman E, Radix AE, Bouman WP ‘Standards of Care for the Health of Transgender and Gender

Diverse People’ (2022) International Journal of Transgender Health 6.

82 Section 39(1)(b) of the Constitution of the Republic of South Africa, 1996. S v Makwanyane 1995 (3) SA 391
(CC).

83 Albertus C The Right To Health Care of Terminally Ill Inmates In South Afiica (unpublished LLD-thesis,
University of the Western Cape, 2018) 24.
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population.® In examining the issue of the right to healthcare of inmates in international human
rights law, it is also important to review the protections and legal obligations conferred upon States

within the framework of international law.%

Article 25 of the Universal Declaration of Human Rights of 1948 provides for “the right to a
standard of living adequate for the health and well-being”.%¢ Soon after its adoption, the
International Covenant on Civil and Political Rights (ICCPR)¥’, and the International Covenant
on Economic, Social and Cultural Rights (ICESCR)® were also adopted. These treaties
specifically provide that all inmates have rights, even when they are deprived of liberty in

custody.®

In 1955, The Standard Minimum Rules for the Protection of Prisoners (The Standard Minimum
Rules) created minimum standards that include principles for providing healthcare in correctional
facilities.”® These Standard Minimum Rules have been supplemented by additional instruments
over the years. The Standard Minimum Rules include 94 rules in total which concluded the
minimum requirements for inmates’ healthcare.’! In 1984, the UN adopted the Convention against
Torture and other Cruel, Inhuman or Degrading Treatment, followed by the United Nations
Standard Minimum Rules for the Administration of Juvenile Justice (the “Beijing Rules”) in
1985.°2 The United Nations then adopted the Body of Principles for the Protection of All Persons
under any form of Detention or Imprisonment and the Basic Principles for the Treatment of
Prisoners in 1988 and 1990, respectively. An in-depth discussion of what the right to healthcare of

inmates entails under each of these treaties will follow in the next section.

8 Zainudin TNA, Zahir MZM, Shariff AAM ‘Legal Exploration of Right to Health’ (2021) Pertanika Journal of
Social Sciences & Humanities 223.

85 Lines R ‘The right to health of prisoners in international human rights law’ (2008) International Journal of
Prisoner Health 8.

8 Article 25 of the Universal Declaration of Human Rights, 1948.

87 International Covenant on Civil and Political Rights, 1976.

88 International Covenant on Economic, Social and Cultural Rights, 1976.

% Article 12 of the International Covenant on Economic, Social and Cultural Rights, 1966.

% Petersen K, Mahomed S, and Muntingh L ‘Solitary Confinement- A review of the legal framework and practice in
five African countries’ (2018) Afiica Criminal Justice Reform 5.

91 Mariner J and Schleifer R ‘The right to health in prison’ in Zuniga JM, Marks SP, and Gostin LO (ed) Advancing
the Human Right to Health 1 ed (2013) 291-304.

%2 Mariner J and Schleifer R ‘The right to health in prison’ in Zuniga JM, Marks SP, and Gostin LO (ed) Advancing
the Human Right to Health 1% ed (2013) 291-304.
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Transgender inmates are arguably one of the most vulnerable groups within the correctional
setting, as their plight for primary and tertiary healthcare is not sufficiently highlighted in
legislation. Although international legislation establishes greater avenues for South Africa to reply
to the plight of healthcare of transgender inmates, it does not explicitly stipulate what transgender
inmates are allowed to claim from States on the basis of their right to healthcare. Before attempting
to grapple with this issue, the following section highlights the relevant international instruments
applicable to the healthcare of inmates, followed by the limited explicit legal instruments on

transgender inmates’ healthcare.

2.3. RELEVANT INTERNATIONAL LAW INSTRUMENTS ON THE RIGHT TO
HEALTHCARE OF INMATES

The right to healthcare of inmates is widely protected by an array of ratified international human
rights treaties, which include the International Covenant on Economic, Social and Cultural Rights
(ICESCR)?*; the Convention against Torture and other Cruel, Inhuman or Degrading Treatment
or Punishment (CAT)%*; the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW)?; as well as the United Nations Sustainable Development Goals*®. The right

to healthcare under these treaties will be discussed and analysed in the following section.
2.3.1 International Covenant on Economic, Social and Cultural Rights

The right to healthcare is an all-inclusive right under the ICESCR, which applies to timely and
adequate healthcare, as well as the fundamental determinants of health, adequate provision of
nutritive food, nutrition, and housing, such as access to safe and clean water and sufficient
sanitation, and good work-related and environmental conditions.®” Article 12 of the ICESCR
provides that everyone has the right to the highest attainable standard of physical and mental

health.”® Although Article 12 does not make explicit reference to transgender inmates, the

93 International Covenant on Economic, Social and Cultural Rights, 1976.

%4 Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, 1987.

%5 Convention on the Elimination of All Forms of Discrimination against Women, 1979.

% United Nations Sustainable Development Goals of Voluntary National Review on the Implementation of the 2030
Agenda for Sustainable Development 2021.

°7 Article 12 of the International Covenant on Economic, Social and Cultural Rights; Zainudin TNA, Zahir MZM,
Shariff AAM ‘Legal Exploration of Right to Health’ (2021).

%8 Article 12 of the International Covenant on Economic, Social and Cultural Rights 1976.
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CESCR’s General Comment No. 14 of 2000 asserts that the right to healthcare is closely related

to the right to self-determination and gender recognition of transgender persons.”’

In extending the normative right to healthcare, the UN Committee on Economic, Social and
Cultural Rights (CESCR) has identified specific freedoms and entitlements that apply to all
individuals. The CESCR determines that the freedoms outlined by the General Comment, includes,

The right to control one’s health and body, including sexual and reproductive
freedom, and the right to be free from interference, such as the right to free from

torture, non-consensual medical treatment and experimentation. '

Although, the preamble of the CESCR acknowledges the right to reproductive healthcare it
remains silent on the right to primary healthcare. This thesis suggests that in the absence of the
preamble of General Comment 14 of 2000 of the Committee on Economic, Social and Cultural
Rights explicitly referring to the right to primary healthcare, it creates the potential for the right to
primary healthcare to be implicitly inferred. In realising the right to primary healthcare for
transgender persons, General Comment 14 highlights key elements of the right to healthcare. Such
key elements assess health determinants based on their availability, accessibility, acceptability,
and quality.'®! In order to satisfy the availability of the right to healthcare for transgender persons,
such availability requires the State to progressively ensure that the types of healthcare services

provided meet the needs of transgender persons. %

The ICESCR arguably has grounds for transgender persons and inmates to rely upon with regards
to the availability and accessibility to their primary healthcare needs because it assesses health

determinants based on their availability, accessibility, acceptability and quality.

% CESCR General Comment No. 14 of 2000; O’Connor AM, Seunik M, Radi B, Matthyse L ‘Transcending the
Gender Binary under International Law: Advancing Health-Related Human Rights for Trans Populations’ (2022)
The Journal of Law, Medicine & Ethics 416.

100 The preamble of General Comment 14 of 2000 of the Committee on Economic, Social and Cultural Rights.

101 CESCR’s General Comment 14 of 2000. O’Connor AM, Seunik M, Radi B, Matthyse L ‘Transcending the
Gender Binary under the International Law: Advancing Health-Related Human Rights for Trans Populations’ (2022)
The Journal of Law, Medicine & Ethics 416.

122 O0’Connor AM, Seunik M, Radi B, Matthyse L ‘Transcending the Gender Binary under the International Law:
Advancing Health-Related Human Rights for Trans Populations’ (2022) The Journal of Law, Medicine & Ethics
416.
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2.3.2 Convention against Torture and other Cruel, Inhuman or Degrading Treatment or

Punishment

Despite the CAT not explicitly articulating the right to healthcare, it is however inextricably
connected to the right to healthcare of inmates. Article 16 of CAT obliges States to prevent acts
that constitute cruel, inhuman, and degrading treatment or punishment.'®® Examples of cruel,
inhumane, or degrading treatment with regards to transgender inmates’ healthcare may include:
restricted or denial of access to primary healthcare by correctional authorities [or denial of
medication essential for their medical transgender process], long periods of solitary confinement
which could contribute to psychological trauma and suicide.'® It can therefore positively be
asserted that there is a nexus between the right to primary healthcare of transgender inmates, which
includes mental and physical health, and the right not to be subjected to cruel, inhuman or

degrading treatment or punishment.
2.3.3 Convention on the Elimination of All Forms of Discrimination against Women

CEDAW affirms that women’s health and reproductive rights are central to women’s equality.'%
Article 12 of CEDAW provides that women should have access to healthcare and that State Parties
should eliminate discrimination against them.!”® CEDAW laid a foundation to advocate and
advance the rights of LGBTIQ+ persons. %7 This arguably implies that CEDAW may be applicable

to the right to healthcare of transgender women.

According to the UN Committee on CEDAW, States ought to give special attention to the
healthcare needs of women belonging to ‘vulnerable and disadvantaged groups’.!® As provided
for in Chapter 1 of this thesis, transgender persons are a vulnerable group.!®” Women, whether
cisgender or transgender still constitutes a vulnerable group. Therefore, CEDAW should not be

interpreted as being only applicable to cisgender women, but also to transgender women.

103 Article 16 of the Convention against Torture and Other Cruel, Inhumane or Degrading Treatment or Punishment
1984.

104 Van Hout MC and Crowley D ‘The double punishment of transgender prisoners: a human rights-based
commentary on placement and conditions of detention’ (2021) International Journal of Prisoner Health 4.

105 Article 12 of the Convention on the Elimination of All Forms of Discrimination against Women 1979. O.Gostin
L and Meier BM Foundations of Global Health and Human Rights (2020) 308.

106 Article 12 of the Convention on the Elimination of All Forms of Discrimination against Women 1979.
197.0.Gostin L and Meier BM Foundations of Global Health and Human Rights (2020) 313.

108 UN Committee on CEDAW (1999) available at Attp://www.refworld.org/docid/453882a73.html (accessed 17
April 2024).
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Cisgender women and transgender women are not biologically the same, and they have different
healthcare needs. Notwithstanding that fact, CEDAW should however leave room to extend non-

discrimination of healthcare to transgender women as well.

O’Connor et al correctly assert that despite the global recognition of transgender healthcare rights
suggested by these international instruments, international law continues to accept a sole cisgender
binary definition of gender.''® Such implicit rejection of the existence of the transgender
population, dismisses the lived realities of transgender persons and inmates throughout the world.
Similarly, it affects transgender persons’ right to healthcare and significantly violates their right to
bodily autonomy.!'!! The following section will emphasise the limited explicit legal instruments

on transgender inmate healthcare.

2.3.4 United Nations Sustainable Development Goals relating to the right to primary

healthcare

United Nations Sustainable Development Goal (SDG) 3 is the foundational framework for the
right to primary healthcare, which aims to ‘ensure a healthy life and promote well-being for
everyone’.!'? SDG 3 focuses on universal health coverage'!’, maternal and child health!!*,
communicable diseases'!®, non-communicable diseases!'® and mental health!'!” as well as health

financing and workforce '8,

Although SDG 3 is central for the right to primary healthcare, other SDG’s address the social
determinants of health, such as no poverty, gender equality, clean water and sanitation and reduced

inequalities.

110 ’Connor AM, Seunik M, Radi B, Matthyse L ‘Transcending the Gender Binary under International Law:
Advancing Health-Relates Human Rights for Trans Populations (2022) The Journal of Law, Medicine & Ethics 409.
"' O’Connor AM, Seunik M, Radi B, Matthyse L ‘Transcending the Gender Binary under International Law:
Advancing Health-Relates Human Rights for Trans Populations (2022) The Journal of Law, Medicine & Ethics 409.
112 United Nations SDG 3.

113 United Nations SDG 3.8.

114 United Nations SDG 3.1 and 3.2.

115 United Nations SDG 3.3.

116 United Nations SDG 3.4.

117 United Nations SDG 3.C.

118 United Nations SDG 1.
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SDG 1 addresses ‘no poverty’, which ensures access to basic services and social protection
systems.'!'” SDG 5 addresses ‘gender equality’, which ensures universal access to sexual and
reproductive healthcare services.'?® SDG 5, directly links with SDG 3 for the right to primary
healthcare of transgender inmates and will also be briefly discussed later in this chapter. SDG 6
addresses ‘clean water and sanitation” which provides for access to safe water, sanitation, and
hygiene.'?! SDG 10 addresses ‘reduced inequalities’ for the disparities in healthcare access for

marginalised populations.'??

These SDG’s highlights that the right to primary healthcare includes key determinants of health as
it plays a pivotal role in access to healthcare. Access to healthcare will be discussed in chapter

three of this mini-thesis.

24. LACK OF EXPRESS INSTRUMENTS ADVOCATING THE RIGHT TO
HEALTHCARE FOR TRANSGENDER INMATES

The evaluation of binding international law instruments which explicitly deal with the right to
primary healthcare of transgender inmates, did not yield many positive results. The following
section will therefore attempt to highlight some of the noteworthy international law principles

which may apply to primary healthcare of transgender inmates.

These international instruments applicable to transgender inmates are the UN Standard Minimum
Rules for the Treatment of Prisoners (the Nelson Mandela Rules)'?* and the United Rules for the
Treatment of Women Prisoners and the Non-Custodial Measures for Women Offenders (Bangkok
Rules).!?* These international instruments are not considered binding on South Africa; however,

it aids in interpreting the right to healthcare of transgender inmates.

119 United Nations SDG 1.

120 United Nations SDG 5.

121 United Nations SDG 6.

122 United Nations SDG 10.

123 UN Standard Minimum Rules for the Treatment of Prisoners 2015.
124 UN Basic Principles for the Treatment of Prisoners 1991.
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2.4.1. UN Standard Minimum Rules for the Treatment of Prisoners (Mandela Rules)
The Mandela Rules had been adopted in 1957 and recently been revised by the United Nations

General Assembly in 2015.'%Rule 24 of the Mandela Rules addresses the issue of primary
healthcare of inmates in general. It provides that the healthcare of all inmates is the State’s
responsibility and that such healthcare must align with the same standard as provided to
communities in general.!?® This rule further provides that access to healthcare services must be
offered at State cost without discrimination on the grounds of legal status.!'?’” For example, access
to primary healthcare may not be refused for in relation to transgender inmates who has not legally

been accepted as male or female in terms of the Alteration of Sex Description and Sex Status

Act.!?

Although the Mandela Rules do not specifically refer to women or indeed transgender women,
Rule 7 recommends that correctional authorities facilitate determination of gender identity and
take note of ‘precise information enabling determination of his or her unique identity, respecting
his or her self-perceived gender’.'?’ It is further evident that the Mandela Rules provides for non-
discrimination with regards to categorisation of inmates in that it states that such Rules ‘apply to
all inmates without discrimination of the specific needs and realities of all inmates’.!*° Rule 7 and
the non-discrimination clause as a whole in the Mandela Rules, provides transgender inmates with
useful avenues in case any discrimination of their gender identity occurs, which could also impact

their access to receive proper and timeous primary healthcare.

Rule 19 arguably offers some support with regards to gender affirmation whereby it specifically
requires that ‘prison clothing shall in no manner be degrading or humiliating’. The case of
September v Subramoney will for instance elaborate on the applicability of Rule 19 in Chapter 3
of this thesis. Such an infringement of Rule 19 of the Mandela Rules, such as in the case of
September v Subramoney can also be said to be an infringement of the Convention against Torture
and other Cruel, Inhuman or Degrading Treatment or Punishment (CAT). Rule 19 of the Mandela
Rules are also supported by the Yogyakarta Principles, which mandates the right to treatment with

125 Nelson Mandela Rules adopted for prisoners; 25 May 2015 available at
hitp://www.southafrica.info/news/mandela-rules-25015 (accessed 19 February 2024).
126 Rule 24 of the Standard Minimum Rules for the Treatment of Prisoners 2015.

127 Rule 24 of the Standard Minimum Rules for the Treatment of Prisoners 2015.

128 Alteration of Sex Description and Sex Status Act 49 of 2003.

129 Rule 7 of the Standard Minimum Rules for the Treatment of Prisoners 2015.

130 September v Subramoney para 20.

32

https://uwcscholar.uwc.ac.za/home


http://www.southafrica.info/news/mandela-rules-25015

gender identity integral to dignity and humanity. This mini-thesis will not go into detail on the
Yogyakarta Principles as it is not clear whether it makes explicit reference to the right to health of

transgender inmates.

2.4.2 United Nations Rules for the Treatment of Women Prisoners and the Non-custodial
Measures for Women Offenders (Bangkok Rules)

Rule 6 of the Bangkok Rules states that healthcare screening is imperative to determine the primary
healthcare needs of inmates. '*! In addition, Rule 14 provides that correctional institutions must be
responsive to the specific needs of women in providing primary healthcare services such as HIV
prevention, treatment, healthcare, and support services.'3?> Although the Bangkok Rules advocate
for greater attention to women’s rights whilst detained, it focuses mainly on the patriarchal view
of women as mothers, and omit women who do not conform to cis-normative values, that is
transgender women and lesbian women. However, transgender female inmates can still rely on the
Bangkok Rules to access primary healthcare as it advocates for women’s rights. Such Rules should
therefore be interpreted to include transgender women and lesbian women who do not conform to

cis-normative values.

2.5. THE RIGHT TO HEALTHCARE IN AFRICAN REGIONAL LAW INSTRUMENTS

Regional human rights law is more closely linked to domestic legislation than international
legislation.!'** The legal instruments which safeguard the right to healthcare in the African human
rights system, will be discussed under this section. The primary healthcare challenges which
transgender inmates experience may differ within the various correctional facilities and regions
they are situated. Since this thesis focuses on the primary healthcare of transgender inmates within
South Africa, the following section will only highlight the applicable African human rights

instruments pertaining to inmates’ healthcare.

131 Rule 6 of the United Nations Rules for the Treatment of Women Prisoners and the Non-Custodial Measures for
Women Offenders (Bangkok Rules).

132 Rule 14 of the United Nations Rules for the Treatment of Women Prisoners and the Non-Custodial Measures for
Women Offenders (Bangkok Rules).

133 Albertus C The Right To Health Care of Terminally Ill Inmates In South Africa (unpublished LLD-thesis,
University of the Western Cape, 2018) 56.

33

https://uwcscholar.uwc.ac.za/home



2.5.1 African Charter on Human and Peoples’ Rights [Banjul Charter]

The Banjul Charter aims to promote and protect human rights and freedoms in Africa.!** Article
16 of the Charter specifically provides for the right to healthcare. It states that everyone ‘shall have
the right to enjoy the best attainable state of physical and mental health’.!3 Article 16(2) further
obliges the African States to take the necessary measures to protect the health of their people and

to ensure that they receive medical treatment when they are ill.'*°

The African Commission may consider individual communications alleging violations of human
rights in terms of Article 55 of the Banjul Charter.!3” African jurisprudence does not provide
remedies on which transgender inmates can rely. African domestic jurisprudence is still evolving
in its response to the rights and needs of LGBTIQ+ and transgender inmates, due to the
marginalisation of gender identity and gender-affirming healthcare within the African context.!®
Another reason explaining the lack of African jurisprudence providing remedies for transgender

inmates, are due to transgender inmates experiencing misgendering, disrespect and inadequate

protection by prison officials and other inmates. !>

2.6. THE RIGHT TO HEALTHCARE IN AFRICAN TRANSGENDER-FRIENDLY
JURISDICTIONS

South Africa is the only country that provides constitutional protection for the right to healthcare
of inmates. %’ Despite South Africa, Namibia and Cape Verde’s laws, LGBTIQ+ rights in Africa
are limited. LGBTIQ+ rights are limited in most African countries due to colonial-era sodomy
criminalisation, deeply entrenched religious beliefs and the un-african narrative the LGBTIQ+
population creates. Although Namibia and Cape Verde do not provide constitutional protection
for transgender people or inmates, they do have laws that transgender inmates can rely on to protect

and advance their right to healthcare. In addition to South Africa, Namibia and Cape Verde are

134 Albertus C The Right To Health Care of Terminally Ill Inmates In South Africa (unpublished LLD-thesis,
University of the Western Cape, 2018) 72.

135 Article 16(1) of the African Charter on Human and People’s Rights (Banjul Charter), 1981.

136 Article 16(2) of the African Charter on Human and People’s Rights (Banjul Charter), 1981.

137 Article 55 of the African Charter on Human and People’s Rights (Banjul Charter), 1981.

138 Gaffane T ‘Is the provision of gender-firming healthcare to transgender prisoners required by the South African
Constitution?” (LLM-thesis, University of Johannesburg, 2023) 54.

139 Gaffane T ‘Is the provision of gender-firming healthcare to transgender prisoners required by the South African
Constitution?’ (LLM-thesis, University of Johannesburg, 2023) 55.

140 Section 35(2)(e) of the Constitution of the Republic of South Africa, 1996.

34

https://uwcscholar.uwc.ac.za/home



regarded as the most LGBTIQ+ tolerant countries in Africa.'*! This chapter provides insight into
the laws regarding transgender healthcare in Namibia and Cape Verde, to determine whether South
Africa can adopt similar legislation and/or strategies to improve its legal framework in relation to
the primary healthcare of transgender inmates. The right to healthcare of transgender persons in

Namibia and Cape Verde will therefore be discussed below respectively.

2.6.1. The right to healthcare of transgender inmates in Namibia

In terms of section 11 of the Hospitals and Health Facilities Act every person in Namibia must
have access to State healthcare facilities. '*? This section further states that every person in Namibia
is entitled to receive medical treatment and to benefit from State healthcare services. This section

does not expressly state that ‘everyone’ includes lesbian, gay, bisexual, and transgender people.

Namibia in 2018, launched a healthcare centre dedicated to LBGTIQ+ persons in the country.'*
This LGBTIQ+ healthcare centre aims at creating a safe space for sexual and gender minorities by
providing primary healthcare services as well as tertiary healthcare services.'** The primary
healthcare services provided at the centre includes HIV testing, treatment, and counselling.'*
South Africa could for example adopt a similar approach than Namibia by having a dedicated
healthcare centre for transgender detainees and inmates, to provide for their primary healthcare
needs. The DCS can do so by creating a separate unit in the correctional healthcare section subject

to the State’s available resources.

The Health Professions Councils of Namibia issued Ethical Guidelines for Health Professionals. !4

In terms of these Ethical Guidelines for Health Professionals, patients may not be prejudiced by

141 Keulder C ‘Public opinion and tolerance of homosexuality’available at
https://www.afrobarometer.org/articles/public-opinion-and-tolerance-of-homosexuality/ (accessed on 27 August
2025).

142 Section 11 of the Hospitals and Health Facilities Act 36 of 1994.

143 Jgual R ‘Nambia’s first LGBT health centre opens in Windhoek’ available at
hitps.://www.mambaonline.com/2018/05/28/namibias-first-Igbti-health-centre-opens/ (accessed on 21 February
2024).

144 Jgual R ‘Nambia’s first LGBT health centre opens in Windhoek” available at
hitps.://www.mambaonline.com/2018/05/28/namibias-first-Igbti-health-centre-opens/ (accessed on 21 February
2024).

145 Jgual R ‘Nambia’s first LGBT health centre opens in Windhoek” available at
https://www.mambaonline.com/2018/05/28/namibias-first-Igbti-health-centre-opens/ (accessed on 21 February
2024).

146 Health Professions Councils of Namibia ‘Ethical Guidelines for Health Professionals’ (2016).
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the personal beliefs and lifestyle, gender, or sexual orientation.'*” Transgender people in Namibia
are entitled to receive healthcare services without discrimination and must be treated with dignity

when accessing primary healthcare services.

The Patient Charter of 2016 further prohibits discrimination on the grounds of sexual orientation
or gender.!*® In terms of section 5.2 of the Patient Charter ‘every patient has the right to access
safe and effective public healthcare services and to be treated with dignity respect and
compassion.'*’ This means that transgender patients must receive primary healthcare without any

prejudice or discrimination because of their gender or sexual orientation.

South Africa has already shaken hands with Namibia with regards to law reform of transgender
rights in that these countries have consulted on establishing regional networks of African
LGBTIQ+ activists.!*® This is crucial for the country study of this mini-thesis, as it compares the
Namibean legal framework and investigates whether South Africa could adopt similar policies to

advocate for the right of primary healthcare of transgender inmates.

2.6.2. The right to healthcare of transgender inmates in Cape Verde

Cape Verde is known as the most ‘transgender friendly’ country in Africa as it has a high social
tolerance for transgender individuals.'>! Although the Constitution of Cape Verde does not
explicitly list gender identity and sexual orientation as protected grounds of discrimination, other
legal frameworks offer protections. Article 123 of Cape Verde’s Penal Code has included sexual
orientation and gender identity as aggravating circumstances in murder cases.!*? Cape Verde is
also a member of the UN LGBTIQ+ Core group and has signed multiple UN declarations
advocating for LGBTIQ+ rights, making Cape Verde the only African country to sign a joint
declaration for LGBTIQ+ rights. >3

147 The Patient Charter of Namibia (2016) Ministry of Health and Social Services. LGBT Rights in Namibia Health
2021 available at http://www.lac.org.na/projects/grap/Pdf/lgbthealth (accessed on 20 April 2023).

148 The Other Foundation ‘Canaries in the coal mines: An analysis of spaces for LGBTI activism in Namibia’ (2017)
10.

149 Section 5.2. of the Patient Charter 2016.

130 Meer T, Lunau M and Oberth G ‘Lesbian, gay, bisexual, transgender and intersex human rights in Southern
Africa: A contemporary literature review 2012-2016° (2017) HIVOS 15.

151 Reid G ‘Progress and Setbacks on LGBT Rights in Africa — An Overview of the Last Year’ available at
https://www.hrw.org/mews/2022/06/22/progress-and-setbacks-lgbt-rights-africa-overview-last-year (accessed on 23
August 2023).

152 Article 123 of Cape Verde’s Penal Code.

153 LGBTI Rights in Cape Verde available at https://database.ilga.org/cape-verde-lgbti (accessed on 21 June 2025).
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Article 71 of the Constitution of Cape Verde provides for the right to healthcare of Cape Verdeans.
Article 71 provides that everyone has the right to healthcare and the duty to defend and promote
it, irrespective of a person’s economic condition.!>* Article 71(2) of The Constitution of Cape
Verde further provides that the right to healthcare shall be achieved through an adequate network
of healthcare services and the creation of economic, social, cultural and environmental conditions
that promote and facilitate the improvement of the quality of life of the populations.!'>®> Although
the Constitution does not specifically provide healthcare for transgender or LGBTIQ+ people it
provides for ‘everyone’ and do not distinguish between healthcare for different genders. Although
Cape Verde’s Constitution does not have a general limitation of rights clause, the principle remains
that all rights are not absolute and can be restricted.'*® Therefore, the right to primary healthcare

for transgender inmates in Cape Verde is not absolute.

Cape Verde has made significant progress in improving primary healthcare which includes
healthcare promotion, disease prevention and curative care. !>’ Cape Verde has strategic documents
in place which support the right to healthcare, that is the National Health Development Plan 2017-
2021, and the National Health Promotional Plan 2018-2021."%® These documents however remain

silent on the right to healthcare of transgender and/or LGBTIQ+ persons.

Cape Verde’s Strategic Sustainable Development Agenda further provides for ‘quality health” and
‘gender equality’.!> The United Nations Sustainable Development Goal (SDG) 3, as discussed in
chapter 2 of this mini-thesis, proposes to guarantee access to quality healthcare and promote well-
being for everyone. %’ In terms of SDG 5, Cape Verde is the first African country to join the global
platform to advance the rights of LGBTIQ+ persons.'®! SDG 5 proposes gender equality and

154 Article 71(1) of the Constitution of Cabo Verde, 2010.

155 Article 71(2) of the Constitution of Cabo Verde, 2010.

156 Article 2 of the Constitution of Cabo Verde, 2010.

157" WHO ‘Contributions of the World Health Organization in Cabo Verde 2016-2019°18.

158 WHO ‘Contributions of the World Health Organization in Cabo Verde 2016-2019°18.

159 Sustainable Development Goals 3 and 5 of Voluntary National Review on the Implementation of the 2030
Agenda for Sustainable Development 2021.

160 UN SDG 3. See chapter 2 of this mini-thesis.

161 Sustainable Development Goal 5 of Voluntary National Review on the Implementation of the 2030 Agenda for
Sustainable Development 2021.

37

https://uwcscholar.uwc.ac.za/home



female empowerment.'%? Although the SDG’s make no specific mention of transgender persons

or inmates, there is room for interpretation as Cape Verde advances all rights of LGBTIQ+ persons.

Cape Verde therefore promotes the right to healthcare of transgender persons through the United
Nations SDG’s. In 2021, the National Commission for Human Rights and Citizenship (CNDHC)
was in the process of drafting an anti-discrimination bill regarding the LGBTIQ+ community, of
which the same draft bill was only submitted to the Cape Verde Parliament for consideration in
2022.'9 The Cape Verdean legal framework is flawed regarding the specific right to healthcare of
transgender persons and inmates. This thesis suggests that the reasons for this could be the
marginalisation of such transgender persons throughout the African region. LBGTIQ+ persons are
still being criminalised in Africa due to their outspoken gender identity, which negatively affects

their basic constitutional rights, such as the right to primary healthcare.

Although Cape Verde claims to be the most transgender friendly country in Africa, there is no
useful laws or policies which South Africa could adopt to advocate for transgender healthcare.
Cape Verde is still in the process of drafting anti-discriminatory bills regarding the LGBTIQ+
community, which proves that they still have a long journey ahead pertaining to the realisation of
basic human rights of the LGBTIQ+ community. Upon evaluating the Cape Verdean legal
framework pertaining to the right to primary healthcare of transgender persons, it seems that SDG
3 is the only pro-LGBTIQ+ strategy to realise the right to primary healthcare for transgender

Inmates.

Upon evaluating the African study based on South Africa, Namibia and Cape Verde, it is not in
dispute that transgender healthcare on the African continent is underdeveloped. This thesis suggest
that South Africa is the outlier on the African continent pertaining to the right to primary healthcare
of transgender persons. South Africa provides both constitutional protection for LGBTIQ+ persons
as well as State-sponsored healthcare support for transgender individuals which Namibia and Cape
Verde does not provide for. It is clear that South Africa cannot adopt laws and strategies from
Namibia and Cape Verde to improve its legal framework. Namibia and Cape Verde should rather

adopt South African laws to promote the right to healthcare for transgender inmates. It could be

162 Sustainable Development Goal 5 of Voluntary National Review on the Implementation of the 2030 Agenda for
Sustainable Development 2021.
163 LGBTI Rights in Cape Verde available at https://database.ilga.org/cape-verde-lgbti (accessed on 21 June 2025).
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argued that this country study could have rather included countries from the Global North, that
champion the rights of transgender inmates, however that would have defeated the purpose of the

African narrative of this study.

It could be argued that it would have been more senseful to use countries from the Global North
that champion the rights of transgender inmates, however that would have defeated the aim of an
African country study. The purpose of a country study is not solely to prove that other countries
are in a better position.'®* Researching why a law or policy is not successful in another country
can be just as meaningful than studying a success story.!'®> This country study reflects the overall
state of Africa with regards to LGBTIQ+ rights- it outlines in Namibia and Cape Verde what failed,
and that South African policymakers can increase the chances of developing a robust legislative

framework for transgender inmates.

2.7 CONCLUSION

This chapter denotes those international instruments do not specifically deal with the right to
healthcare of transgender inmates. There are in fact limited international instruments that are
applicable to transgender inmates, being the Nelson Mandela Rules and the Bangkok Rules.
However, cognisance still needs to be taken of the fact that transgender inmates do have the right

to healthcare although international instruments do not explicitly provide, therefore.

It also appears from African regional law instruments that State parties are responsible for the
provision of healthcare services to inmates. African regional law instruments and jurisprudence is
however silent on transgender persons. It can be inferred this gap is due to the existence of little to

no reported issues of transgender inmates.

In conclusion, all international and regional instruments discussed in this chapter may to some
extent provide useful avenues to address the plight of transgender inmate healthcare in correctional
facilities by influencing domestic law to implement laws and policies which advance transgender

healthcare.

164 Heath J and Moran M ‘Examining qualitative cross-country comparative analysis in health: Reflective insights
and methodological considerations’ (2024) SSM Qualitative Research in Health 1.
165 Heath J and Moran M ‘Examining qualitative cross-country comparative analysis in health: Reflective insights
and methodological considerations’ (2024) SSM Qualitative Research in Health 1.
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CHAPTER THREE

THE RIGHT TO HEALTH OF TRANSGENDER INMATES IN SOUTH AFRICA: A
DOMESTIC LAW PERSPECTIVE

3.1. INTRODUCTION

Laws and policies pertaining to the right to primary healthcare of transgender inmates appears to
be limited in South Africa. Due to the limited policies and skills among healthcare workers in
dealing with the healthcare needs of transgender persons, the transgender inmate population are

marginalised and face barriers in accessing healthcare services. '

The Constitution does however establish a right to healthcare for all inmates in terms of section 27
and section 35(2)(e) of the Constitution. The domestic legal framework that ensures the right to
healthcare of inmates consists of the National Health Act (NHA) and the Correctional Services Act
(CSA).'®7 The CSA contains several provisions that protect the right to healthcare of inmates.
Section 12 of the CSA relates specifically to issues of healthcare services and medical treatment,
while sections 7, 8, and 11 relate to social determinants of health. The social determinants of health

are listed as accommodation (section 7), nutrition (section 8), and exercise (section 11).168

Section 27 of the Constitution can be interpreted to apply to everyone in South Africa regardless
of their gender identification and incarceration status. This mini-thesis therefore asks the following
question: why should there be a specific focus on the primary healthcare of transgender inmates?
Although all healthcare needs of transgender inmates should be addressed, that is their primary,
secondary and tertiary healthcare needs, this thesis is limited to focus solely on the primary
healthcare of transgender inmates as it commonly rejected in healthcare settings. Moreover, there

is also a deficit in quality research in South Africa on transgender primary healthcare issues, which

166 Luvuno, Ncama and Mchunu ‘Transgender population’s experiences with regard to accessing reproductive health

care in Kwazulu-Natal, South Africa: A qualitative study’ (2019) African Journal of Primary Health Care & Family

Medicine 2.

167 The National Health Act 61 of 2003; The Correctional Services Act 11 of 1998.

168 Maseko TW and Singh A ‘The protection of prisoners’ rights to health care services in South African law: Is it
adequate?’ (2006) 31 Journal for Juridical Science 95-96.
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negatively affects the country’s understanding of primary healthcare for transgender persons. '’
There is a duty to shed light on the primary healthcare of transgender inmates due to the stigma
and discrimination they receive from healthcare practitioners.!” This thesis will also include
recommendations for gender sensitivity training within the healthcare setting to equip healthcare

practitioners to provide adequate primary healthcare for transgender inmates.

This chapter therefore focuses on what the right to primary healthcare means for transgender
inmates in terms of domestic law. This chapter will also include analysis on jurisprudence
pertaining to the right to healthcare of inmates and transgender inmates. The discussion will

commence with a brief overview of the right to healthcare of inmates in terms of the Constitution.

3.2. THE CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA

The South African Constitution contains the right to healthcare services for ‘everyone’ in South
Africa as well as the right to access adequate medical services at State expense to arrested, detained
and sentenced inmates.!”! The following section will discuss these two rights as contained in
sections 27(1)(a) and 35 of the Constitution respectively. It will also explain what the adequate

medical treatment of inmates entails for transgender inmates.

3.2.1. The right to healthcare for ‘everyone’ in South Africa

In South Africa the State bears both a positive and a negative duty to protect the right to healthcare
for ‘everyone’ in the country.'’? The positive obligation to fulfil socio-economic rights is made
subject to the factor of progressive realisation.!”® This is because in terms of section 27(2) of the
Constitution, the State must take reasonable legislative and other measures, within its available

resources, to achieve the progressive realisation of the right to healthcare.!”* Although this section

19 Van der Merwe et al ‘Engaging transgender women in HIV research in South Africa’ (2023) BMC Public Health

7.

170 Miiller A Sexual and Reproductive Health for Transgender and Gender Non-Conforming People: Guidelines for

Health Care Workers in Primary Care Cape Town: Gender DynamiX (2013) 5.

17! Sections 27(1)(a) and 35 of the Constitution of the Republic of South Africa, 1996.

172 Section 27(1) of the Constitution of the Republic of South Africa, 1996. Maseko TW and Singh A ‘The
protection of prisoners’ rights to health care services in South African law: Is it adequate?’ (2006) 31 Journal for
Juridical Science 95-96.

173 Government of the Republic of South Africa and Others v Grootboom and Others 2001 (1) SA 46 (CC).

174 Section 27(2) of the Constitution of the Republic of South Africa, 1996.
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limits the right to healthcare subject to ‘available resources’, the state must also consider
international minimum standards which has been emphasised in the case of Mukong v
Cameroon.'™ In this case, the African Commission correctly held that the fulfilment of inmates’
right to healthcare, as a minimum requirement in terms of the Nelson Mandela Rules, does not
depend on the availability of resources.!”® This means that the availability or lack of resources
should require the State to take positive action.!”” Therefore, the right to healthcare for inmates

must not be limited indefinitely due to lack of State’s resources.!”®

Although the case of Government of the Republic of South Africa and Others v Grootboom and
Other did not deal with the issue of the right to healthcare, it dealt with the progressive realisation
of socio-economic rights.!” The Grootboom case centred on section 26(1) of the Constitution
which affords everyone the right to have access to housing. Sections 26(2) and 27(2) provide for
the progressive realisation of this right. In terms of these provisions, the State must fulfil its
obligation by taking ‘reasonable legislative and other measures, within its available resources, to
achieve the progressive realisation of the right to housing’.'®" In this case the Constitutional Court
found that the State’s housing programme violated the right to housing as it did not address the
plight of those persons who were desperate and destitute. The Court held that the State is obliged
to take positive action to realise the needs of those who live in dire conditions of poverty and
homelessness.!'®! This thesis suggests that the ‘progressive realisation’ as in Groothoom should
also be applied to all other socio-economic rights, including the right to healthcare of transgender
inmates. All socio-economic rights, for example housing, healthcare, education and social security

are interlinked with one another and are grounded on the principle of human dignity.

175 Mukong v Cameroon No. 458/1991 (August 10, 1994), U.N Doc. CCPR/C/51/D/458/1991.

176 Mukong v Cameroon No. 458/1991 (August 10, 1994), U.N Doc. CCPR/C/51/D/458/1991 para 9.3. Singh A and
Maseko TW ‘The protection of prisoners’ rights to health care services in South African law: Is it adequate?’ (2006)
Journal for Juridical Science 90.

177 Albertus C The right to health of terminally ill prisoners (unpublished LLD thesis, University of the Western
Cape, 2018) 123.

178 Mukong v Cameroon No. 458/1991 para 9.3 (August 10, 1994), U.N Doc. CCPR/C/51/D/458/1991.

17 Government of the Republic of South Africa and Others v Grootboom and Others 2001 (1) SA 46 (CC). See also
Albertus C The right to health of terminally ill prisoners (unpublished LLD thesis, University of the Western Cape,
2018) 108.

180 Sections 26(2) and 27(2) of the Constitution of the Republic of South Africa, 1996.

181 Government of the Republic of South Afiica and Others v Grootboom and Others para 24.
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3.2.2. Healthcare for arrested, detained, and accused persons

The Constitution provides protection for the right to healthcare of inmates in section 35(2)(e).!?

In terms of this section everyone, including every sentenced prisoner, has the right to conditions
of detention that are consistent with human dignity, including physical exercise and provision of
adequate accommodation, nutrition, reading material and medical treatment, at state expense. '
Although this constitutional provision does not state that medical treatment includes psychological
and psychiatric treatment, it should be inferred that psychological and psychiatric treatment falls
under medical treatment for transgender inmates. In South Africa, comprehensive primary care
includes mental healthcare screening.'®* Considering that the medical practice deems
psychological and psychiatric treatment part of primary medical treatment, the laws and policies
must also reflect that. Furthermore, section 35(2)(f)(iv) also states that a detained person has the
right to communicate with, and be visited by, that inmate’s chosen medical practitioner.'®®> This

right to receive adequate medical treatment is not subject to any internal limitation clause.

The South African Constitution is seen as a mere promise on paper with regards to the right to
healthcare of transgender persons.'%® This is because the experiences of transgender inmates in
accessing healthcare does not align with what the Constitution provides for inmates. As alluded to
in chapter 1, transgender inmates face many challenges in correctional facilities such as the lack
of access to primary healthcare services, physical abuse, and discrimination. An in-depth
discussion of the challenges transgender inmates face in correctional facilities will follow later in

this chapter.
3.2.3. The meaning of ‘adequate medical treatment’ for transgender inmates

Below, the meaning of section 35(2)(e) of the Constitution insofar as it pertains to the right to

healthcare of inmates will be discussed and how it can be applied to transgender inmates. It will

182 Section 35(2)(e) of the Constitution of the Republic of South Africa, 1996.

183 Section 35(2)(e) of the Constitution of the Republic of South Africa, 1996.

134 Tomson A, McLachlan C, Wattrus C ‘Southern African HIV Clinicians Society gender-affirming healthcare
guideline for South Africa’ (2021) Southern African Journal of HIV Medicine 5.

185 Section 35(2)(f)(iv) of the Constitution of the Republic of South Africa, 1996.

186 Gender Dynamix When a progressive Constitution is not enough, and other challenges (2021) 3.
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become evident that this right is not always interpreted effectively by the South African

judiciary.'®’

‘Adequate medical treatment’ in respect of primary healthcare for transgender inmates should be
interpreted as the effective prevention and provision of comprehensive care for the healthcare
needs of such inmates. Adequate healthcare for the general population can be characterised as
preventive, affordable and accessible quality healthcare.'®® For the general public, the State bears
the obligation to provide for adequate healthcare within its available resources.!® Adequate
medical treatment for inmates also imposes a positive obligation upon the State to ensure the
realisation of this right.!”® ‘Adequate medical treatment’ for inmates are not defined by the
Constitution, however their right to such treatment should be interpreted along with other rights.
These rights include inter alia: the right to communicate with and be visited by detained person's
chosen medical practitioner; the right to access to healthcare services which obliges the state to
fulfil it by progressively taking reasonable measures within the available resources; the right to
human dignity guaranteed by section 10 of the Constitution; the right to conditions of detention
consistent with human dignity in terms of section 35(2)(e) of the Constitution; and the right not to

be tortured, treated or punished in a cruel, inhuman and degrading manner. '°!

In the case of Soobramoney v Minister of Health the Constitutional Court clarified the meaning
of the right to healthcare of terminally ill persons.'®? A terminally ill man suffering from renal
failure claimed that he was legally entitled to access a renal dialysis programme which was
provided at a public hospital.'”> Soobramoney’s claim was based on the right to life and the right
to emergency medical treatment.'** However, according to the public hospital’s guidelines he did

not qualify for treatment because his condition disqualified him as a suitable candidate for a kidney

187 Barnes J ‘Not too Great Expectations: Considering the right to health care in prisons and its constitutional
implementation’ (2009) South African Journal of Criminal Justice 48.

188 Azevedo MJ ‘The State of Health System(s) in Africa: Challenges and Opportunities. Historical Perspectives on
the State of Health and Health Systems in Africa’ (2017) 9.

189 Section 27(2) of the Constitution of the Republic of South Africa, 1996.

190 Section 35(2)(e) of the Constitution of the Republic of South Africa, 1996.

191 Maseko TW ‘An assessment pf the realisation of inmates’ right to adequate medical treatment since the adoption
of the South African Constitution in 1996’ (2017) De Jure 265.

192 Soobramoney v Minister of Health (Kwazulu Natal) 1997 (12) 1696 (CC).

193 Soobramoney v Minister of Health (Kwazulu Natal) para 1.

194 Soobramoney v Minister of Health (Kwazulu Natal) para 7.
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transplant.'®> The Court held that Soobramoney’s claim ought to be determined in terms of sections
27(1) and (2) which guarantees everyone the right to access healthcare services within the State’s
available resources. !*® The Court concluded that the State acted reasonably considering the limited
resources available and that granting Soobramoney and similar patients access to the hospital’s

dialysis programme, no one would be able to benefit from that.'*’

The Van Biljon v Minister of Correctional Services'*® case dealt with adequate medical treatment
for HIV-positive inmates at State expense. In this case the Court ordered the DCS to provide HIV-
positive inmates with antiretroviral treatment. Furthermore, if it is established that anything less
than a particular form of medical treatment would not be adequate, the inmate has a constitutional
right to that treatment.'® The court emphasised that ‘adequate medical treatment” is subject to the
resource availability of the State.??’ The standard of adequacy should however not have been made
subject to the availability of the State’s resources since section 35 of the Constitution does not
contain an internal limitation clause as section 27(2) of the Constitution.?! Section 35 of the
Constitution is preceded by section 27, which provides for the exclusive right to access healthcare.
Access to healthcare is not an absolute right, but rather an immediately enforceable right based on

the progressive realisation and resource availability.?%?

In EN and Others v Government of the RSA and Others, 10 HIV-positive inmates sought an order
compelling the State to give them access to anti-retroviral treatment in accordance with the
government Operational Plan for Comprehensive HIV and AIDS Care (Operational Plan).?** The
Court stated that considering inmates’ vulnerability to infection they should be given special
consideration in the Operational Plan.?%* Therefore, the Court ordered that these inmates must be
granted access to the Operational Plan. The inference can be drawn that reasonable DCS

programmes must include vulnerable categories of inmates, which would include transgender

195 Soobramoney v Minister of Health (Kwazulu Natal) para 3.

198 Soobramoney v Minister of Health (Kwazulu Natal) para 22.

197 Soobramoney v Minister of Health (Kwazulu Natal) para 26.

198 Van Biljon v Minister of Correctional Services 1997(4) SA 411 (C).

199 Albertus C The right to health of terminally ill prisoners (unpublished LLD thesis, University of the Western
Cape, 2018).

200 Van Biljon v Minister of Correctional Services and Others 1997 (4) SA 441 (C) para 20.

201 Maseko TW and Singh A ‘The protection of prisoners’ right to health care services in South African law: Is it
adequate?’ (2006) Journal for Juridical Science 83.

202 Sections 27(2) and 36 of the Constitution of the Republic of South Africa, 1996.

203 EN and Others v Government of the RSA and Others [2007] 1 All SA 74 (D) para 29.

204 EN and Others v Government of the RSA and Others para 29.
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inmates.?% These cases demonstrate that the State’s obligation may involve enabling access to the
resources in correctional facilities. The State may follow this approach to realise transgender

inmates’ right to receive adequate medical care.

Adequate medical treatment for transgender inmates should also be interpreted with other
constitutional rights as mentioned previously. Adequate medical treatment for transgender inmates
should be determined upon adequate fulfilment of the following rights: the right to communicate
with and be visited by detained person's chosen medical practitioner; the right to access to
healthcare services which obliges the state to fulfil it by progressively taking reasonable measures
within the available resources; the right to human dignity guaranteed by section 10 of the
Constitution; the right to conditions of detention consistent with human dignity in terms of section
35(2)(e) of the Constitution; and the right not to be tortured, treated or punished in a cruel, inhuman

and degrading manner.

3.3. THE LEGISLATIVE FRAMEWORK OF ADEQUATE PRIMARY HEALTHCARE
AT STATE EXPENSE FOR TRANSGENDER INMATES

The domestic legislative framework pertaining to the right to primary healthcare of inmates
comprises of the Correctional Services Act, the National Health Act, as well as draft policies, that
is the White Paper on Corrections and the White Paper on Remand Detention Management.?% The
locus classicus case law as Subramoney v September forms part of the jurisprudence of the right

to healthcare of transgender inmates.

3.3.1. The Correctional Services Act 11 of 1998

The CSA was enacted to give effect to the provisions in the Bill of Rights that pertain to inmates.?"’
The CSA establishes certain mandatory minimum standards applicable to all inmates that cannot
be withheld for any disciplinary or other purpose.?”® According to Singh and Maseko, the CSA

protects the right to healthcare of inmates to such an extent that it requires of all inmates to be

Albertus C The right to health of terminally ill prisoners (unpublished LLD thesis, University of the Western Cape)

123-124.

206 The White Paper on Remand Detainees 2013.

207 The Preamble of the Correctional Services Act, 1998.

208 Barnes J ‘Not too Great Expectations: Considering the right to health care in prisons and its constitutional
implementation’ (2009) South African Journal of Criminal Justice 64.
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detained in safe and humane conditions whilst ensuring their safe custody and promoting the social

responsibility and personal development of all inmates.>*

The right to healthcare is not listed as one broad, all-encompassing provision in the CSA. As
previously mentioned, the right to primary healthcare for inmates is contained in section 12 of the
CSA. Section 12(1) of the CSA provides that the DCS must provide, within its available resources,
adequate healthcare services based on the principles of primary healthcare.?'* However, sections
6,7, 8,11, and 56 are also important to consider with the right to primary healthcare of inmates.!!

These sections will be discussed and analysed below.

Section 6(5) of the CSA states that every inmate upon their admission to a correctional centre must
undergo a health status examination, which must include testing for contagious and communicable
diseases. It is important for all inmates to undergo healthcare screening as many inmates may have
been exposed to diseases.?!? Considering overcrowded conditions in correctional facilities and the
fact that the majority of inmates have to share cells and sanitary facilities, healthcare screening of
all inmates is important to prevent the spread of contagious diseases such as tuberculosis, and
bacterial infections like diphtheria. The Bangkok Rules?!? for instance mandates a comprehensive
healthcare screening for all female inmates to establish their primary healthcare needs, which
includes mental healthcare needs, reproductive healthcare history as well as a possible history of
sexual and substance abuse.?!* The DCS should also adopt this approach when transgender inmates
are admitted within correctional facilities, that is they must also be tested for ‘contagious and

communicable’ diseases. This will then fulfil their obligation in terms of section 6(5) of the CSA.

Section 7(1) of the CSA deals with the accommodation requirement for the detention of inmates

that must comply with the conditions of human dignity.?!> It provides for the following

209 Maseko TW and Singh A ‘The protection of prisoners’ right to health care services in South African law: Is it
adequate?’ Journal for Juridical Science 2006 93.

210 Section 12(1)(a) of the Correctional Services Act 11 of 1998.

2 Mnguni Prisoner’s right to health in South Africa (unpublished MPhil-thesis, 2016) 72.

212 Albertus C The right to health of terminally ill prisoners (unpublished LLD-thesis, University of the Western

Cape, 2018) 126.

213 United Nations Rules for the Treatment of Women Prisoners and the Non-Custodial Measures for Women

Offenders (Bangkok Rules).

214 Rule 6 (a)(a)-(e) of the Bangkok Rule; Women’s Pathways to Prison project conducted by the Gender, Health

and Justice Research Unit, University of Cape Town (2012) 2.

215 Section 7(1) of the Correctional Services Act 11 of 1998.
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requirements: adequate space, cubic capacity, lighting, ventilation, sanitary installations, and
general conditions.?!® Most correctional facilities in South Africa do not comply with these
requirements for neither cisgender nor transgender inmates, especially sanitary facilities.?!” The
effect of such limited amenities in correctional facilities are however more dire for transgender
inmates than for cisgender inmates. The main reason therefore is that often, as surely, not all
transgender inmates are subject to sexual abuse.?'® The DCS ought to arrange adequate sanitary
facilities for transgender inmates to protect them from all forms of mental and physical abuse.?!’
Instead of complying with these conditions of human dignity, correctional facilities exacerbate
transphobic abuse, restrict access to gender appropriate clothing and other items, as well as deny

access to gender affirming medical treatment by correctional officials.??°

In terms of section 7(2)(d) of the CSA, inmates of specific ages, health categories or security risk
must be kept separate from other inmates.??! Section 7(3) of the Act allows for the deviation from
accommodating different categories of inmates separately if approved by the Head of Correctional
Centre and effected under supervision of a correctional official for the purpose of providing
development or support services or medical treatment. However, this section explicitly provides
for no departures in respect of sleeping accommodation.??? Both sections 7(2)(d) and 7(3) seem to
share the sentiment that an inmate’s physical environment affects their physical and mental
wellbeing.?** Section 7(3) further implies that inmates may be moved to another appropriate
correctional facility where healthcare is available. These sections ought to be applied to

transgender inmates to secure separate accommodation for them.

216 Section 7(1) Of the Correctional Services Act 11 of 1998.

217 Commission for Gender Equality Gender Mainstreaming and Transformation within Correctional Services

218 Rodgers J, Asquith N, and Dwyer A ‘Cisnormativity, criminalization, vulnerability: Transgender people in
prisons’ (2017) Tasmanian Institute of Law Enforcement Studies 2.

219 UNODC ‘Technical Brief: Transgender People and HIV in Prisons and Other closed settings’ (2022) 4.

220 Van Hout and Crowley ‘The “double punishment” of transgender prisoners: a human rights-based commentary
on placement and conditions of detention’ (2021) International Journal of Prisoner Health 78.

221 Section 7(2)(d) of the Correctional Services Act 11 of 1998.

222 Section 7(3) of the Correctional Services Act 11 of 1998.

223 Albertus C The right to health care of terminally ill inmates in South Africa (unpublished LLM-thesis, University
of the Western Cape, 2018).
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The CSA further states that every prisoner must be provided with an adequate diet to promote good
health.??* Additionally, section 8(2) provides that such diet must make provision for the nutritional
requirements of children, pregnant women, and any other category of prisoners whose conditions
require a special diet. This means that transgender inmates whose health requires a specific diet,
must also be considered although there are currently no specific nutrition guidelines for

transgender patients.??®

Section 11 of the CSA provides inmates with the right to exercise to remain healthy. Exercise
would be particularly beneficial to the mental health of transgender inmates as they deal with
everyday discrimination and stigma from healthcare professionals and their cisgender peers in
correctional facilities.??® Additionally physical activity may be used to accelerate the effects of
hormone therapy related to body size and shape, to develop more masculine or feminine body
features.??” Although this thesis will not discuss access to hormone therapy and gender
reassignment surgery for transgender inmates, they should not be disregarded when implementing

section 11 of the CSA.

In terms of section 12 of the CSA, the DCS is obliged to provide adequate healthcare services
‘within its available resources’, based on the principles of primary health.??® Section 12(2)
provides for every inmate the right to medical treatment, with the exception of cosmetic treatment.
The case of September v Subramoney regarded gender reassignment surgery as cosmetic treatment,
which the state is not obliged to fund in terms of section 12(2) of the CSA. A thorough discussion

and analysis of September v Subramoney will be provided later in this chapter.

Section 12(3) of the CSA further states that every inmate may be visited by a medical practitioner

of their choice subject to the permission of the Head of the Correctional Centre, but the inmate

224 Section 8(1) of the Correctional Services Act 11 of 1998.

225 Linsenmeyer, Drallmeier and Thomure ‘Towards gender-affirming nutrition assessment: a case series of adult
transgender men with distinct nutrition considerations’ 2020 Nutritional Journal 68.

226 Linsenmeyer, Heiden-Rootes and Drallmeier ‘Nutrition and exercise as a ‘source of empowerment’: A narrative
inquiry of transgender men’ (2022) SSM-Qualitative Research in Health 4.

227 Linsenmeyer, Heiden-Rootes and Drallmeier ‘Nutrition and exercise as a ‘source of empowerment’: A narrative
inquiry of transgender men’ (2022) SSM-Qualitative Research in Health 2.

228 pieterse M ‘The Potential of Socio-Economic Rights Litigation for the Achievement of Social Justice:
Considering the Example of Access to Medical Care in South African Prisons’ (2006) Journal of African Law 122.
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would have to personally bear the costs of such consultation, examination, services, or treatment
received.?”” This provision could be extended to transgender inmates who ought to receive
secondary and tertiary healthcare services from healthcare professionals. For example, if a
transgender inmate wants to undergo gender reassignment surgery, they will have to bear the costs
personally as the state only covers the costs of primary healthcare services. Transgender inmates
ought however to be exempt to bear the costs for gender reassignment surgery as DCS has
inescapable responsibility and duty to care for them.?*°® Many authors and healthcare practitioners
contest this because gender reassignment surgery does not fall within the category of primary

healthcare.??!

The question arises of whether transgender inmates should receive ‘better and free treatment’ that
is not available for the general transgender populace in society. This question may be deemed as
contentious; however, the case of Van Biljon v Minister of Correctional Services case provides a
humanistic response.?*? In this case the Court held that the State had a higher duty of care to
inmates to provide the necessary anti-retroviral medication, despite public hospitals not providing
it to the general public.?** Similarly this approach could be applied to transgender inmates.
Transgender inmates should not necessarily receive better and free treatment, but rather adequate
and gender-responsive healthcare which may differ from the standard of care afforded to the
general transgender population.”** Upon analysis of transgender inmates’ gender-responsive
healthcare to the Van Biljon case, the counter argument could be that ARV’s are more affordable
than gender-affirming surgery, to be born at State cost. This shows a stark disparity in progressive
realisation of the right to healthcare between ARV’s and gender-affirming healthcare — ARV’s are
widely accessible in the healthcare sector, while gender-affirming surgery remains unavailable for

transgender inmates, especially as it does not fall within the ambit of primary healthcare.

229 Section 12(3) of the Correctional Services Act 11 of 1998.

20Department of Correctional Services Annual Report 2020/2021 20.

231 Thomson A, Mclachlan C, and Wattrus C ‘Southern African HIV Clinicians Society gender-affirming healthcare
guideline for South Africa’ (2021) 5.

232 Van Biljon v Minister of Correctional Services 1997(4) SA 411 (C).

23 Van Biljon v Minister of Correctional Services 1997(4) SA 411 (C) para 52.

234 Murphy Fete E ‘In Need of Transition: Transgender Inmate Access to Gender Affirming Healthcare in

Prison’ UIC Law Review (2022) 780.
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Standards applying outside of correctional facilities cannot automatically or as of right, determine
what is adequate for inmates as required by section 35(2)(e) of the Constitution.?** This argument
may be countered to state that although transgender inmates have a right to healthcare, no right is
absolute and should be counter-balanced with the State’s available resources.?*® The Soobramoney
approach supports this argument. The Van Biljon case itself accepted the limitation of healthcare
provided to inmates.?” However, Van Biljon did not expand on this argument. That was its
shortcoming, and it should have included the limitation clause to the right of adequate medical

treatment. 8

While the CSA does not contain specific provisions explicitly providing for transgender inmates,
section 134 of the CSA states that the Minister of the Department of Correctional Services may
make regulations that are not in line with the Act with regards to the classification of categories of
inmates based upon age, gender, health, and security risk considerations.?** For purposes of this
thesis, section 134 of the CSA must be interpreted to apply to transgender inmates, where the
Minister of the Department of Correctional Services has the discretion to make regulations with
regards to their primary healthcare needs, that are not necessarily in line with the primary
healthcare services offered by the DCS. The CSA provides for special categories of inmates under
sections 49 A-D.?*" These special categories of inmates are listed as pregnant inmates, disabled

inmates, aged inmates and mentally ill inmates.

Section 12(4) of the CSA provides that every inmate should be encouraged to undergo medical
treatment necessary for the maintenance or recovery of his or her health.?*! The DCS should
determine a set of requirements for the maintenance or recovery of transgender inmates’ health.
Such set of requirements may for instance contain preventions for contracting communicable
diseases and the provision of antiretroviral medicine for HIV-positive transgender inmates. For

transgender inmates such set of requirements can for instance include monthly sessions with a

235 Mdumbe FK ‘Socio-economic rights: Van Biljon versus Soobramoney’ (1998) South African Public Law 462.
236 Soobramoney v Minister of Health (Kwazulu Natal) 1997 (12) 1696 (CC).

237 Mdumbe FK ‘Socio-economic rights: Van Biljon versus Soobramoney’ (1998) South African Public Law 463.
238 Mdumbe FK ‘Socio-economic rights: Van Biljon versus Soobramoney’ (1998) South African Public Law 463.
239 Section 134(1)(g) of the Correctional Services Act 11 of 1998.

240Gections 49 A-D of the Correctional Services Act 11 of 1998.

241 Section 12(4) of the Correctional Services Act 11 of 1998.
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psychologist to maintain their mental well-being, guidelines for sexual health and HIV

prevention.?*
3.3.2. The National Health Act 61 of 2003

The National Health Act provides a framework for a structured uniform health system in South
Africa by accounting for the obligations imposed in the Constitution and other laws on national,
provincial and local governments.?*® The link between public health and correctional health exists
as the Correctional Services Act has to be in line with the National Health Act and the

Constitution.?**

Section 3 of the National Health Act contains the parties who are responsible for healthcare in the
public and private health sector. It provides that the national department of health, and every
provincial and local health department must provide health services within their available
resources.>* In terms of section 3(1)(a) of the National Health Act the Minister of Health must
within the limits of available resources ensure to protect, promote, improve and maintain the health
of the population.?*® In addition, the Minister of Health must ensure the provision of primary health
care services, as may be prescribed by him after consultation with the National Health Council.?*’
The Minister must therefore determine which health care services constitute ‘primary healthcare

services’ for transgender inmates.

It is widely known that transgender inmates are a vulnerable population due to marginalisation and
bias with regards to their gender identity.*3 Transgender inmates are affected with diseases, just
as cisgender inmates. Therefore, transgender inmates may also suffer from diseases such as cancer,

tuberculosis, and HIV/AIDS. The Department of Health has identified healthcare services which

242 Coleman E, Radic AE and Bouman WP ‘Standards of Care for the Health of Transgender and Gender Diverse
People, Version 8’ (2022) International Journal of Transgender Health 171.

243 The objective of the National Health Act 61 of 2003.

244 Mnguni VA ‘Prisoner’s right to health in South Africa’ (unpublished MPhil thesis, University of Pretoria, 2016)
17.

245 Section 3 of the National Health Act 61 of 2003.

246 Section 3(1)(a) of the National Health Act 61 of 2003.

247 Section 3(1)(d) of the National Health Act 61 of 2003.

248 Sloth-Nielson R ‘A Third-Gender in South Africa: Does the legal non-recognition of a third gender violate non-
binary transgender person’s Constitutional rights to dignity and equality?’ (LLM-thesis, University of Cape Town,
2020) 25.
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treat HIV, AIDS, and tuberculosis as primary healthcare services.?*’ Transgender person’s or
inmates’ access to such primary healthcare services are however not addressed by the Department
of Health. The right and access to primary healthcare services for transgender inmates ought to be
addressed by the Department of Health, in collaboration with the Department of Correctional

Services.

In terms of section 4 of the National Health Act, free healthcare in public health institutions is
bestowed on certain eligible persons.?>® There are certain conditions prescribed by the Minister of
Health, to ascertain which categories of persons are eligible for free health services at public health
institutions. In prescribing conditions for eligibility for free healthcare services, the Minister of
Health must have regard to 1) the range of free healthcare services currently available; 2) the
categories of persons already receiving free healthcare services; 3) the impact of any such
condition on access to healthcare services; and 4) the needs of vulnerable groups such as women,

children, older persons and persons with disabilities.?"

The primary healthcare needs of transgender inmates should arguably be free as they too are a
vulnerable population and they are also custodians of the Department of Correctional Services,
which means that automatically that their primary healthcare needs must be born at State cost.
Although the National Health Act does not expressly refer to inmates or transgender persons, it
refers to ‘the people of South Africa’ and ‘users’ of health care services.?>> The Act also refer to
public and private healthcare sectors.?>* Since the DCS is a public institution, the National Health

Act must be interpreted to apply to inmates, specifically transgender inmates as well.
3.3.3 DCS draft policies on inmates’ right to healthcare

While the policies on the healthcare of inmates are relatively limited, there a few draft policies in
place for the management of inmates’ healthcare. Both the White Paper on Corrections and the

White Paper on Remand Detention Management are regarded as National Policies in relation to

249 South African Government ‘Health’ available at https://www.gov.za/about-sa/health (accessed on 20 January
2024).

250 Section 4(1) of the National Health Act 61 of 2003.

231 Section 4(2) of the National Health Act 61 of 2003.

252 The preamble of the National Health Act 61 of 2003.

253 The preamble of the National Health Act 61 of 2003.
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inmates or remand detainees.?** Although the White Paper on Corrections and the White Paper on
Remand Detention Management are regarded as national policies applicable to inmates, it is mere

draft policies and not yet implemented as such.

These draft policies also affirm sections of other legislation such as the Criminal Procedure Act
and the Correctional Matters Amendment Act.>>> For example, the White Paper on Remand
Detention Management affirms section 63A of the Criminal Procedure Act 51 of 1977 which
allows the Head of a Correctional Centre or remand detention facility to approach a court if he/she
is satisfied that the inmate population is overcrowded that it constitutes a material and imminent
threat to the human dignity, physical health or safety of an accused who has been granted bail but

remains in custody.?>® This aspect of overcrowding will be dealt with in more detail in chapter 3.

The White Paper on Corrections provides the policy framework for the healthcare of sentenced
inmates while the White Paper on Remand Detentions Management places certain obligations on
remand institutions about the healthcare of remand detainees. These policies will be discussed in

detail below.

3.3.4 The White Paper on Corrections of 2005

The White Paper on Corrections states that healthcare services must be provided for inmates that
are in line with services the State provides to the public.?*’ It identifies two key service delivery
areas relating to the healthcare of inmates, that is security and care.?*® Security refers to all services
aimed at ensuring safe and healthy conditions consistent with the human dignity of inmates. Care
refers to the needs-based services aimed at the maintenance of the well-being of inmates, providing

for their physical and mental well-being in the form of nutrition and healthcare. >’

The White Paper on Corrections provides that inmates must undergo health screening upon their

admission to a correctional facility.?®® The White Paper further recognise the damaging affect

254 Barnes J ‘Not to Great Expectations’: Considering the right to health care in prisons and its constitutional
implementation’ (2009) 51.

255 The Criminal Procedure Act 51 of 2007; The Correctional Matters Amendment Act 5 of 2011.

236 S 63 A of the Criminal Procedure Act 51 of 2007.

257 White Paper on Corrections 2005.

238 Albertus C The right to health of terminally ill prisoners (unpublished LLD-thesis, University of the Western
Cape, 2018) 131.

2% White Paper on Corrections 2005 para 9.6.3.

260 White Paper on Corrections 2005 para 9.6.3.
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incarceration has on inmates’ physical and mental health and the responsibility of the DCS to
provide for the ‘special health needs’ of inmates in correctional facilities.?’! The White Paper also
requires the training of healthcare providers in correctional facilities and the ability of inmates to
seek healthcare solutions.?®> The White Paper on Corrections does not expressly refer to

transgender inmates. However, it does provide gender training for correctional staff and states that:

the training and activities that are offered to offenders should not entrench gender and

racial stereotypes, and should be geared to empowering all offenders, irrespective of

race, class or gender, to play a full and economically active role in society.263

Although ‘gender’ refers to biological female and male inmates, there should be room to include
transgender and LGBTIQ+ inmates in the concept. Clearly, the policymakers of the White Paper
on Corrections did not consider the health of LGBTIQ+ inmates when they drafted the paper. The
White Paper on Corrections is outdated insofar as it applies to LGBTIQ+ inmates. It may be
inferred that at the time this policy was drafted there was not a need for curative and preventative
health measures for transgender inmates or that the challenges of such inmates were merely
overlooked. The White Paper on Corrections should be revisited to provide for adequate guidelines
on transgender inmates’ healthcare, security and accommodation in correctional facilities.
Inclusion of the healthcare needs of transgender inmates within this policy would suggest that
South Africa indeed regards the LGBTIQ+ community as worthy of the dignity and equality

afforded in the Constitution.

3.3.5. The White Paper on Remand Detention Management of 2013

The White Paper on Remand Detention Management lacks in classifying transgender remand
detainees (RD’s) in that it only categorises RDs as women, children, men, mentally challenged,
high risk and low risk. 2°* An inference can be drawn that transgender inmates were disregarded

by policymakers or that such in mates did not exist at the time when this policy was implemented.

261 White Paper on Corrections 2005 para 10.5.3.
262 White Paper on Corrections 2005 para 10.5.3.
263 White Paper on Corrections 2005 para 9.10.2.
264 White Paper on Remand Detention Management 2013 para 12.
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In the event of the latter, this draft policy ought to be revisited as to include transgender inmates

and RDs as a category.

The White Paper further states that remand detention institutions must ensure that polices that
address the healthcare of detainees take cognisance of communicable diseases and special
outbreaks that threaten the safety and security of inmates, staff and other persons that may have
contact with the affected inmates.?®> It also requires inmates to undergo health screening upon
admission to a correctional facility.?®® Again, the White Paper on Remand Detention Management
does not distinguish whether health screening is applicable to certain types of inmates or remand

detainees.

The White Paper on Remand Detention was finalised in March 2014 by the DCS. The finalisation
of this white paper was followed by substantial amendments to CSA. The White Paper does not
provide useful avenues for transgender inmates or RDs to rely on and as such the policy must be
revisited to be inclusive for the LGBTIQ+ population. Although the White Paper makes mention
of ‘vulnerable groups’, it is not clear whether transgender RD’s fall within the White Paper’s
parameters of a vulnerable group. Although the White Paper on Remand Detention Management
is not included in policies, it does refer to statues applicable to inmates, such as the Criminal

Procedure Act and the Correctional Matters Amendment Act. 2%’

Both the White Paper on Corrections and the White Paper on Remand Detention Management
ought to be revisited to make provision for LGBTIQ+ inmates before they are implemented as
policies in South Africa. The following section will discuss the locus classicus on transgender

inmates in South Africa, that is the case of September v Subramoney.

3.3.6 September v Subramoney and its implications for transgender inmates

The September v Subramoney judgement is ground-breaking in relation to advancing the rights of
transgender inmates.?%® The case of September v Subramoney concerned a transgender woman,

who was convicted of murder, theft and attempted theft of a motor vehicle and was serving a 15-

265 White Paper on Remand Detention Management 2013 para 13.

266 White Paper on Remand Detention Management 2013 para 13.

267 Criminal Procedure Act, 51 of 1977; Correctional Matters Amendment Act 5 of 2011.

268 Van Hout MC ‘Navigating the complexities of (trans) gender equality rights within the parameters of reasonable
accommodation and security tensions in South African prisons: The judgement of September v Subramoney (2022)
3.
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year sentence in a male correctional facility in Cape Town.?*° September was anatomically male
but identified as a woman whilst being incarcerated. She was not able to access medical treatment

or undergo gender reassignment surgery in terms of the Alteration of Sex Description and Sex

Status Act 49 of 2003.

Although this case does not focus on the primary healthcare of transgender inmates it does provide
leeway for transgender inmates to undergo gender reassignment surgery.?’° Fortuin J asserted that
‘until such time as she can undergo medical treatment, presenting and expressing herself as a

woman is the only way in which she can express her gender identity’.?"!

As identified in chapter 1 of this thesis, primary healthcare of transgender inmates includes mental
health. The right to one’s dignity plays a significant role when mental health is at stake.?’”
September had been subjected to degrading treatment by being verbally abused by correctional
officers, forced to cut off her braided hair and kept in segregated confinement.?”* The court found
that September had been suffering mentally at the hands of the DCS.?’* The court ought to have

made an order that September must be provided with trauma and counselling sessions at State cost.

There remains a gap pertaining to case law in relation of transgender healthcare as September v
Subramoney is the first of its kind. However, this case law creates precedent for the right to dignity,

freedom of expression, and health of transgender inmates.

The Court in September v Subramoney balanced a good ratio of domestic and international law
regarding transgender inmates. It explicitly referred to international law and foreign law in
interpreting the constitutional rights regarding transgender inmates. The Court emphasized the
enforceability of international treaties, that in terms of sections 39(1)(b) and 233, South African
courts must consider international law when interpreting the Bill of Rights, or in the case of
Subramoney the interpretation of PEPUDA.?”> The international legal framework in the judgement

included the Yogyakarta Principles and Yogyakarta Principles Plus 10.27® The Court’s discussion

269 September v Subramoney para 12.

270 September v Subramoney para 159.

271 September v Subramoney para 112.

272 Section 12 of the Constitution of the Republic of South Africa, 1996.
273 September v Subramoney para 9.

274 September v Subramoney para 111.

275 September v Subramoney para 123.

276 September v Subramoney para 95.
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of the Yogyakarta Principles ranged from defining gender identity, bodily autonomy, as well as
humane treatment while being detained.?’” In obliging with section 39(1)(b) of the Constitution,
the Court suggested a liberal international example for the existence of separate detention facilities
exclusively for transgender inmates.?’® However, on the matter of segregation it ultimately
concluded that in light of resource implications and overcrowded correctional facilities it would
not be effective to order major physical changes to the current correctional centres in order to make
provision for separate transgender accommodation.?’® This mini-thesis suggests that the matter of
September v Subramoney could have leaned more towards international law to improve the current
DCS standards, however in light of the South African Constitution and the general limitation clause
with regards to ‘progressive realisation’ and ‘within available resources’ the judiciary should be

applauded for delivering a groundbreaking judgement in favour of transgender inmates.

September v Subramoney has inspired other transgender inmates in South Africa to take action
against the DCS. Lawyers for Human Rights appeared before the Johannesburg High Court, and
represented Ms.Mokoena, a transgender inmate in which they challenged the discriminatory and
degrading treatment she experienced while being incarcerated at the Johannesburg correctional
facility.?®° The Equality Court ruled in favor of Ms. Mokoena and ruled that the DCS’ denial of
gender-affirming hormone therapy, refusal to use gender appropriate pronouns, and the restriction
of gender expression through clothing and make-up constituted unfair discrimination.?®! The DCS
in Mokoena v Head of Johannesburg Correctional Centre: Medium B and Others did not dispute
the accuracy of the September v Subramoney judgement, in fact it argued that since such

judgement, it has taken steps to prevent the same unfair discrimination.?%?

3.4 CONCLUSION

This chapter demonstrates that South Africa has adequate laws to protect the right to primary
healthcare of transgender inmates. The legislation which provides for such primary healthcare are

inter alia, the Constitution, the Correctional Services Act, and the National Health Act. The country

277 September v Subramoney para 97-98.

278 September v Subramoney para 130.

279 September v Subramoney para 132.

280 Mokoena v Head of Johannesburg Correctional Centre: Medium B and Others (2024/070075) [2025] ZAEQC 7,
[2026] 1 All SA 140 (EC) paragraphs 6-9.

81 Mokoena v Head of Johannesburg Correctional Centre: Medium B and Others para 40.

282 Moekoena v Head of Johannesburg Correctional Centre: Medium B and Others para 41.
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does however have limited policies to address the primary healthcare needs of transgender inmates.
Furthermore, the Constitution of South Africa is seen as the most progressive in the world in terms
of advancing LGBTIQ+ rights. Despite this, there seems to be measures in place for the prevention
and treatment for HIV/AIDS of inmates, which is evidenced by the National Strategic Framework

developed by the Department of Correctional Services.

Subsequent to the country analysis of the right to primary healthcare of transgender inmates, it
became clear that such a right to primary healthcare of transgender inmates is not prioritised in
most African countries even those which are deemed as ‘transgender tolerant’ African countries.
In Africa, South Africa, Cape Verde and Namibia has the most progressive laws on LGBTIQ+
rights.?®} Namibia’s has gone to the extent of establishing a health centre dedicated to transgender
persons. South Africa can adopt a similar strategy by providing a separated health facility for

transgender inmates within their available resources.

In conclusion, it is evident that South Africa does not have sufficient laws to protect and promote
the right to primary healthcare of transgender inmates. The State must implement additional
policies and programmes on the right to primary healthcare for transgender inmates as there is a
clear need therefore in South Africa. Although this legislative framework is not adequate, it can be

relied upon to afford transgender inmates the right to primary healthcare at State expense.

The case of September v Subramoney does regrettably not provide specifically for transgender
inmate healthcare. However, it does make reference to social determinants of health, that is human

dignity, reasonable accommodation of inmates within correctional facilities.

Chapter 4 of this thesis will shed light on the challenges faced by transgender inmates within the
correctional setting. These challenges range from overcrowding in correctional facilities, which in
turn causes many health disparities under inmates, delays in accessing essential healthcare services
and inadequate housing accommodation for transgender inmates. It will also include examples to

illustrate such challenges of transgender inmates within South African correctional facilities.

283 Grzywnowicz M (2020) The Danish Institute for Human Rights Leveraging Human Rights and the 2030 Agenda
to Advance LGBTI Rights 30.
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CHAPTER FOUR

CHALLENGES OF TRANSGENDER PRIMARY HEALTHCARE INSIDE SOUTH
AFRICAN CORRECTIONAL FACILITIES

4.1 INTRODUCTION

Despite South Africa having laws for the healthcare of inmates, the limited access and provision
of healthcare for transgender inmates in correctional facilities remains a grave problem.?®* This is
because incarcerated transgender inmates still continuously face discrimination and inequalities in
gender-segregated correctional facilities merely because their gender identity differs from their

gender assigned at birth.?%

Transgender inmates require a unique set of primary healthcare needs to those of cisgender inmates
and therefore experience a myriad of healthcare access challenges.?®® These primary healthcare
needs are inter alia chest and genital examination, STI screening, appropriate cervical and breast
screening, prostate exams in transgender females.?®’ This is not an exhaustive list as there are other
health screening, preventive care, risk assessments and periodic exams the DCS offers for
inmates.”®® Compared to cisgender inmates, transgender inmates experience many health
challenges such as higher rates of HIV infection, STI’s, mental illness and suicide.?® Despite these
challenges there are individual, structural, and educational barriers to transgender healthcare.?*® In
light thereof, this chapter will discuss the individual, structural and educational challenges of

healthcare in relation to transgender inmates.

284 Tomson A, McLachlan C and Wattrus C ‘Southern African HIV Clinicians’ Society gender-affirming healthcare
guideline for South Africa’ (2021) 3.

285 Sevelius A and Jenness V ‘Challenges and opportunities for gender-affirming healthcare for transgender women
in prison’ (2017) International Journal of Prison Health 2.

286 Maoto M, Davis B ‘Breaking barriers: How transwomen meet their healthcare needs’ Afiican Journal of Primary
Health Care & Family Medicine (2024) 2.

287 Crowley D, Cullen W, and Van Hout MC ‘Transgender health care in primary care’ (2021) British Journal of
General Practice 377.

288 Crowley D, Cullen W, and Van Hout MC ‘Transgender health care in primary care’ (2021) British Journal of
General Practice 377.

289Da Luz Scherf E, De Lourdes Alves Lima Zanatta M, Da Silva MVV et al ‘Health Care Access by Transgender
persons in South Africa: Gender-Based Discrimination, Human Rights Violations, and the role of the African
Human Rights System’ (2022) 1 Journal Health and Technology 8.

20 poteat T, Ackerman B, Diouf D ‘HIV prevalence and behavioral and psychosocial factors among transgender
women and cisgender men who have sex with men in 8 African countries: A cross-sectional analysis’ (2017) PLoS
Medicine 3.
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The limited access and provision of primary healthcare for transgender inmates significantly aftect
their constitutional rights to human dignity and equality.?*! The South African Constitution
provides for inmates to be detained in conditions subject to human dignity.?*? International
conventions, such as the CAT also aim to protect inmates against cruel, inhuman, and degrading

treatment. 2>

This chapter discusses how the conditions in correctional facilities diminish the right to primary
healthcare for transgender men and women. Furthermore, it aims to prove how the challenges of
accessing primary healthcare infringe upon transgender inmates’ constitutional rights of human
dignity and equality. With significant work ahead to address healthcare disparities experienced by
transgender inmates, this chapter examines how legal recognition of gender identity and expression
in South African law is necessary to acknowledge and advance the right to healthcare of
transgender inmates. To do so, this chapter provides a closer look inside correctional facilities in

South Africa to analyse the conditions for detained transgender inmates.

4.2. INTERSECTIONALITY OF BEING TRANSGENDER AND STRUCTURAL
INJUSTICE WITHIN THE DCS

Intersectionality can be described as a framework to illustrate how power system and oppression,
e.g. sexism intertwine to shape people’s lived experiences in different aspects of their lives such

as health, race, gender and sexual orientation respectively.?**

It is crucial to analyse the
intersectionality of healthcare and transgender persons as it carries the potential to reveal the
diversity of gendered healthcare experiences as well as expose the systems and processes that
marginalise transgender patients, specifically transgender inmates.?*> The literature on transgender
inmates in South Africa is sparse; the majority of this discussion focuses and elaborates on

transgender persons in general.

! Van Hout MC ‘Navigating the complexities of (trans) gender equality rights within the parameters of reasonable
accommodation and security tensions in South African prisons: The judgment of September v Subramoney’ (2022)
Forensic Science International: Mind and Law 5.

292 Section 10 of the Constitution of the Republic of South Africa, 1996.

293 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 1964.

24 Homan P, Brown TH and King B ‘Structural Intersectionality as a New Direction for Health Disparities
Research’ (2021) Journal of Health and Social Behaviour 1.

295 Shabala SB, Campbell MM ‘The complexities of trans women’ access to healthcare in South Africa: moving
health systems beyond the gender binary towards gender equity’ (2023) International Journal of Equity Health 1.
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Wesp, Malcoe and Elliot suggest that social and health inequities affecting transgender populations
are the result of status quo power relations produced within and between oppressive structures,

institutional systems and socio-structural processes.>’®

Wesp et al created a framework of
intersectional causes of health inequities based on these factors of oppressive structures,
institutional systems and socio-structural processes.?’’ The intersectional healthcare framework
contains three factors that will be applied to the SA healthcare system to analyse whether it

effectively protects transgender inmates.

The three factors emanating from the framework of intersectional causes are inter alia, oppressive
structures, institutional systems and socio-structural processes. Oppressive structures are in
essence the various forms of structural oppression that societal beliefs ultimately lead to health
inequities for transgender populations.?”® When balancing oppressive social structures with the
scope of intersectionality, transgender populations experience heightened vulnerabilities due to
their marginalised social positions at the intersections of race, ethnicity, citizenship, gender,

sexuality, age, disability and class.?*’

Oppressive structures are reinforced and established by institutional systems which integrates to
create structural injustice for transgender persons.’”’ For example, in South Africa there are
transgender-related inequalities in the general public healthcare system which includes unfair
discrimination based on sexual orientation, exclusionary and culturally incompetent health
services and limited availability of competent healthcare services.?°! This means that in general,
the transgender population often face unfair discrimination when accessing healthcare services

which suggests that healthcare services are discriminatory in nature, which consequently leads to

2% Wesp LM, Malcoe LH and Elliott A ‘Intersectionality Research for Transgender Health Justice: A Theory driven
conceptual framework for Structural Analysis of Transgender Health Inequities’ (2019) Transgender Health 292.
27 Wesp LM, Malcoe LH and Elliot A ‘Intersectionality Research for Transgender Health Justice: A Theory driven
conceptual framework for structural analysis of transgender health inequities’ (2019) Transgender Health

2% Wesp LM, Malcoe LH and Elliott A ‘Intersectionality Research for Transgender Health Justice: A Theory driven
conceptual framework for Structural Analysis of Transgender Health Inequities’ (2019) Transgender Health 290.
2 Wesp LM, Malcoe LH and Elliott A ‘Intersectionality Research for Transgender Health Justice: A Theory driven
conceptual framework for Structural Analysis of Transgender Health Inequities’ (2019) Transgender Health 292.
300 Wesp LM, Malcoe LH and Elliott A ‘Intersectionality Research for Transgender Health Justice: A Theory driven
conceptual framework for Structural Analysis of Transgender Health Inequities’ (2019) Transgender Health 292.

301 Zambezi D and Viljoen F ‘Access to healthcare services for transgender people in South Africa: accessing
healthcare experiences and human rights’ (2024) International Journal Of Transgender Health 2.
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healthcare workers providing sub-standard care to such persons.*** A study conducted by Mbeda
et al proved that transgender persons, particularly transgender women, experience discrimination
and stigma in accessing primary healthcare.?”® This often leads to transgender persons avoiding
seeking medical assistance within the primary healthcare sector. Da Luz Scherf et al correctly
asserts that the healthcare system in general is essentially a cisgender healthcare system.?* A
cisgender healthcare system refers to a healthcare system which primarily assumes and provides
for the needs of cisgender persons, potentially omitting to cater for the needs of transgender and

gender-diverse persons.>%

Cisgenderism permeates South Africa’s healthcare system, conferring access to primary healthcare
to those classifying as cisgender while discriminating against the transgender population.*°® This
thesis argues that a cisgender healthcare system ultimately boils down to medical genderism as the
healthcare system unfairly discriminates on the basis of gender which impacts access to healthcare
and poorer health outcomes for transgender or non-conforming cisgender persons. For example,
due to the DCS healthcare policy frameworks requiring that a person ought to have undergone
gender transitioning surgery to be classified as transgender, such transgender persons must
navigate the healthcare system along with the legal system to alter their gender marker on their
identity document.**” The following paragraph will discuss the socio-structural process of the

intersectional healthcare framework and its impact on transgender persons.

302 Falck F and Brinstrdm R “The significance of structural stigma towards transgender people in health care
encounters across Europe: Health care access, gender identity disclosure, and discrimination in health care as a
function of national legislation and public attitudes’ (2023) BMC Public Health 2.

303 Mbeda C, Ogendo A, and Lando R ‘Healthcare-related stigma among men who have sex with men and
transgender women in sub-Saharan Africa participating in HIV Prevention Trials Network (HPTN) 075 study’
(2020) AIDS Care.

304 Da Luz Scherf E, De Lourdes Alves Lima Zanatta M and Da Silva MV ‘Health Care Access by Transgender
Persons in South Africa: A Gender Based Discrimination, Human rights violations, and the role of the African
Human Rights system’ (2022) Journal Health and Technology 1.

305 Shabalala SB, and Campbell MM ‘The complexities of trans women's access to healthcare in South Africa:
moving health systems beyond the gender binary towards gender equity’ (2023) International Journal for Equity in
Health 7.

306 Shabalala SB, and Campbell MM ‘The complexities of trans women's access to healthcare in South Africa:
moving health systems beyond the gender binary towards gender equity’ (2023) International Journal for Equity in
Health 9.

307 Matthyse L, Payne A and Mudarikwa M ‘Keeping the Promise of Dignity and Freedom for All- A position Paper
on Legal Gender Recognition in South Africa’ (2023) 13.
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Socio-structural processes are essentially the daily social practices which disrupt the status quo in
the healthcare system by imposing norms within institutional systems.>*® Shabala and Campbell’s
study of self-identified transgender women of colour navigated a post-apartheid healthcare system
pervaded with socio-economic discrimination based on poverty, race, class and gender identity.>%
Socio-structural processes constitute and transition into oppressive structures as they include

similar components of race, ethnicity, citizenship, gender, sexuality, age, disability and class.>!°

After a dissection intersectionality of gender and health, it becomes clear that a transgender
person’s experience in a cisnormative healthcare system enables them to or immobilises them from
accessing primary healthcare services to meet their healthcare needs. To combat the negative effect
of intersectionality in South Africa, Shabala and Campbell proposed a gender equity framework
for transgender inclusive healthcare to inform theory, practice and policy.*!! This chapter does not
dwell on these recommendations in depth but merely provides an oversight of the gender equity
framework. The gender equity framework for transgender inclusive healthcare advocates for 1)
refinement of the concept of gender equity from an intersectionality perspective to address the
diverse barriers to healthcare shaped by cisgenderism creating the illusion that the needs of
heterosexual, cisgender persons are superior in the healthcare system;>'? and 2) The adoption of
critical transgender politics as a socio-political viewpoint contributing to assessing and addressing

transgender patients’ access to healthcare from a structural viewpoint.>'?

If the Intersectional framework of healthcare were to be followed in all correctional facilities it

may lay a foundation for a comprehensive human rights approach to transgender healthcare as well

308 Wesp LM, Malcoe LH, and Elliot A ‘Intersectionality Research for Transgender Health Justice: A Theory driven
conceptual framework for Structural Analysis of Transgender Health Inequities’ (2019) Transgender Health.

399 Shabala SB, and Campbell MM ‘The complexities of trans women’s access to healthcare in South Africa:
moving health systems beyond the gender binary towards gender equity’ (2023) International Journal for Equity in
Health.

310 Wesp LM, Malcoe LH, and Elliot A ‘Intersectionality Research for Transgender Health Justice: A Theory driven
conceptual framework for Structural Analysis of Transgender Health Inequities’ (2019) Transgender Health 292.
311 Shabala SB, and Campbell MM ‘The complexities of trans women’s access to healthcare in South Africa:
moving health systems beyond the gender binary towards gender equity’ (2023) International Journal for Equity in
Health 9.

312 Shabala SB, and Campbell MM ‘The complexities of trans women’s access to healthcare in South Africa:
moving health systems beyond the gender binary towards gender equity’ (2023) International Journal for Equity in
Health 10.
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as alert the legislature to adopt and revise healthcare legislation. The intersectionality framework
is not based on the conditions within South African correctional facilities, though the content and
factors are appropriate for positive implementation in the DCS. It is therefore crucial to gain insight
inside correctional facilities to conclude what impact it has on transgender inmates’ constitutional

rights.

4.3. CONDITIONS IN CORRECTIONAL FACILITIES

South African correctional facilities are characterised by overcrowding, poor sanitation, poor
nutrition, extreme violence, and inadequate healthcare services.*!* Many correctional facilities are
also incubators of disease, which consequently has a negative effect on the provision of healthcare
services.>!® These facilities are particularly conducive to the transmission of HIV as well as its
rapid progression to AIDS and death.?!'¢ The following section aims to prove that conditions in
correctional facilities are poor and negatively impact upon transgender inmates’ constitutional

rights of human dignity and equality.

4.3.1 Lack of separate detention facilities for transgender inmates

The DCS has acknowledged that overcrowding poses a challenge in South African correctional
facilities and has made a few suggestions to overcome the problem.*!” For example, in relation to
transgender inmates, the Standard Operating Procedures for the Detention of transgender inmates
provides for such inmates who are in the custody of the police to be detained in separate cells at a
police station or facility.?'® This rule however does not apply to transgender inmates who are
awaiting trial or have been sentenced.>!® The Standard Operating Procedures for the Detention of
transgender inmates should be amended to include the latter who are awaiting trial and or are

sentenced.

314 Van Hout M and Mhlanga-Gunda R Prison health situation and health rights of young people incarcerated in
sub-Saharan African prisons and detention centres: a scoping review of extent literature’ (2019) International
Health and Human Rights 4.

315 Van Hout M and Mhlanga-Gunda R ‘Prison health situation and health rights of young people incarcerated in
sub-Saharan African prisons and detention centres: a scoping review of extent literature’ (2019) International
Health and Human Rights 4-5.

316 UNODC (2013) Handbook on strategies to reduce overcrowding in prisons 14.

317 Agboola ‘Memories of the ‘inside’ Conditions in South African women’s prisons’ S4 Crime Quarterly (2016).
318 Sloth-Nielson R ‘Does the legal non-recognition of a third gender violate non-binary transgender person’s
Constitutional rights to dignity and equality?’ (unpublished LLM-thesis, University of Cape Town, 2021) 10.

319 Standard Operating Procedure: Detention of Transgender Prisoners SAPS: Western Cape V5.
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South Africa’s correctional system is binary, which means that it only distinguishes between
gender based on male and female.*?° It can be inferred that the Department of Correctional Services
is not concerned with how inmates identify in terms of gender. Sloth-Nielson suggests that South
Africa’s binary model should be challenged, and the binary model should be expanded to
acknowledge transgender as a third gender.*?! This thesis will however not discuss or challenge
the binary model, as it could arguably form part of submissions for secondary and tertiary
healthcare for transgender inmates. This is mainly due to this thesis focusing on the primary
healthcare of transgender inmates and not secondary or tertiary healthcare. The correctional system
utilises the binary model to their advantage, to force transgender inmates to act according to their
biological sex.>??> However, they do not consider their positive obligations in terms of PEPUDA as
well as transgender inmates’ legislative and constitutional rights to substantive equality.’??
Substantive aspects of LGBTIQ+ rights encompass legal protection against discrimination such as

protection from violence and hate crimes, also ensuring equality in areas of access to healthcare,

as well as the rights to freedom of expression and the right to privacy and dignity.

In terms of section 134(1) of the Correctional Services Act regulations exist pertaining to the
admission of inmates and that the DCS does not identify LGBTQI+ inmates as a separate category
of gender.>?* In addition, the DCS houses LGBTQI+ inmates together in assigned special care units
within a correctional centre which excludes separate accommodation being provided for those who
identify as men, women or gender non-conforming.>*> However this provision is in conflict with
the Commission for Gender Equality which expressly state that the DCS has applied certain
principles regarding transgender and intersex inmates. These principles essentially provide that
transgender males are detained together in the correctional facility for men; and transgender
females are detained together in the correctional facility for women.>?° These principles seem to

imply that females and males’ correctional facilities are assigned to transgender and intersex

320 September v Subramoney para 68.5.

321 Sloth-Nielson R ‘Does the legal non-recognition of a third gender violate non-binary transgender person’s
Constitutional rights to dignity and equality?’ (unpublished LLM-thesis, University of Cape Town, 2021) 80.
322 September v Subramoney para 163.

323 The Promotion of Equality and Prevention of Unfair Discrimination Act 3 of 2000; Section 9 of the Republic of
the Constitution, 1996.

324 Section 134(1) of the Correctional Services Act 111 of 1998.

325 Commission for Gender Equality ‘Gender Mainstreaming and transformation within correctional services’
2023/2024.

326 Commission for Gender Equality ‘Gender Mainstreaming and transformation within correctional services’
2023/2024.
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persons based on their self-identified gender and that the DCS permits transgender inmates to
express their gender identity. This thesis suggest that section 134 of the Correctional Services Act
should be amended according to the Commission for Gender Equality report to ensure that

transgender inmates are housed according to their assigned gender or self-identified gender.

To resolve this conflict between legislation and the Commission for Gender Equality report, it is
necessary to examine the correctional facilities, to analyse whether transgender inmates are truly
housed according to their assigned gender or self-identified gender, as well as how such

accommodation affects their access to healthcare, as opposed to their cisgender counterparts.

According to the Judicial Inspectorate for Correctional Services (JICS) Annual Report of
2023/2024, The Durban Westville Correctional Facility is one of the few facilities in South Africa
where LGBTIQ+ inmates are recognised.??’ Several workshops have been hosted by JICS to
highlight the rights of incarcerated members of the LGBTIQ+ population, and also provided the
correctional facility with amenities it did not have through a private donor.*?® However, the report
remains vague and mute on whether transgender inmates are identified as a vulnerable group who

ought to have a separate detention facility.

Literature is sparse on the effect separate detention facilities have on cisgender inmates compared
to transgender inmates. The most evident explanation therefore may be that housing facilities with
regards to cisgender men and women does not have a significant impact on them as compared to
transgender inmates because men and women are already housed separately by the DCS. This is

also a critique against the DCS, which will be addressed in Chapter 5 of this mini-thesis.

4.3.2 Physical violence

As previously asserted, the health and safety of inmates are interrelated because violence between
inmates can lead to serious health risks.*?° Transgender inmates are more vulnerable than the
cisgender inmate population to physical violence, specifically sexual abuse by other inmates and

correctional officials.**® The main reason why transgender inmates are more susceptible to

327 JICS Annual Report 2023/2024 (2024).

328 JICS Annual Report 2023/2024 (2024).

329 Chapter 1 of this mini-thesis.

330 Bromdal A, Mullens AB, and Phillips TM ‘Experiences of transgender prisoners and their knowledge, attitutes,
and practices regarding sexual behaviours and HIV/STI’s: A systematic review’ (2019) International Journal of
Transgender Health 5.
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physical violence is due to the societal stigma, discrimination and the limited health resources in
correctional facilities.*! The physical violence, harassment, and stigmatisation these inmates
experience in turn leads to them also being a vulnerable group at risk of psychiatric disorders and

suicidal behaviour.>3?

In the case of Llewellyn Smith v The Minister of Justice and Correctional Services, the plaintiffs
alleged that they had been physically and psychologically abused by correctional officers when
they were incarcerated at the Leeuwkop Maximum Correctional Centre in Gauteng.’*® The
Johannesburg High Court held that the inmates were indeed tortured by the Leeuwkop correctional
officers and that the Minister of Justice and Correctional Services is 100% liable for the damages
the five inmates can prove.*** Although this case does not particularly deal with transgender
inmates, it creates a useful avenue for transgender inmates who are subjected to physical abuse at

the hands of correctional officials.

Chimatra et al correctly asserts that factors such as gender inequality and stigma which drive
physical and sexual violence against vulnerable LGBTIQ+ persons create barriers to accessing
healthcare.?* It is evident that within African correctional facilities, transgender inmates compared
to cisgender inmates experience physical violence and sexual abuse within prisons severely hinder
transgender inmates’ access to healthcare, which often leads to fear of reporting primary health

issues, and reluctance to seek medical attention.>*¢

The scarcity of scholarly works on this topic in South Africa suggest that physical violence
amongst transgender inmates often goes unreported in correctional facilities. This thesis concludes
that in the absence of literature, transgender inmates are more susceptible to violence than

cisgender inmates. Despite the lack of such literature, the concept of intersectionality applies to

331 Hughto JMW, Clark KA, Daken K, et al ‘Victimization within and beyond the prison walls: A latent profile
analysis of transgender and gender diverse adults’ (2022) Journal of Interpersonal Violence 1.

332 Dangor F ‘Psychiatric disorders and suicidal behaviour in patients seen at a transgender clinic in Cape Town,
South Africa’ (unpublished MHSc-thesis, University of Cape Town, 2023) viii.

333 Smith and Others v Minister Of Justice And Correctional Services (21639/2015) [2023] ZAGPJHC 1127.

334 Smith and Others v Minister Of Justice And Correctional Services (21639/2015) [2023] ZAGPJHC 1127
paragraphs 359;367.

335 Chimatira R, Jebese-Mfenqe D, Chikwanda J, et al. Human rights violations among men who have sex with men
and transgender people in South Africa (2023) Southern African Journal of HIV Medicine 1417.

336 Bromdal A, Mullend AB and Phillips TM ‘Experiences of transgender prisoners and their knowledge, attitudes
and practices regarding sexual behaviours and HIV/STIs: A systemic review’ International Journal of Transgender
Health 5.
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the vulnerability of transgender inmates. As previously put, factors like race, and socio-economic
status contribute to the increased vulnerability of transgender persons to violence, and
consequently transgender inmates.**’ In the ground-breaking judgment of September vs
Subramoney, a transgender female inmate who also forms part of a previously disadvantaged racial

population was subjected to verbal abuse and harassment from correctional officials

for expressing her gender identity.>*® This is indicative of the violence transgender inmates

experience based on not complying with cisgenderism.

Chapter 5 of this thesis suggests and explores on avenues to combat and limit physical violence

experienced by transgender inmates.

4.3.3 High prevalence of psychiatric disorders and suicidal behaviour amongst inmates

The high prevalence of mental illness and psychiatric disorders amongst female inmates, as well
as the fact that mental illnesses are not diagnosed concerning transgender inmates largely
influences suicides in South African correctional facilities.®*® It is crucial for screening,
identification and treatment of mental illnesses to occur amongst female inmates to ensure

adequate mental health outcomes and decrease the number of suicide attempts.

Due to the high frequency of suicide in correctional facilities, correctional staff and healthcare
professionals must be trained to identify transgender inmates that may have a propensity to commit
suicide.**® Although little research examines the link between incarceration and suicide among
transgender individuals in South Africa, there is concrete evidence that incarceration has an impact

on suicide amongst cisgender inmates in South Africa.**!

JICS submitted that suicide is the primary cause of death among offenders in South Africa.>*?

According to Rivlin, suicide amongst inmates ranges from the interaction of biological, social,

337 Divan V, Cortez C, and Smelyanskaya M ‘Transgender social inclusion and equality: a pivotal path to
development’ (2016) 2.

338 September v Subramoney NO and Others (EC10/2016) [2019] ZAEQC 4; [2019] 4 All SA 927 (WCC).

339 Naidoo S, Subramoney U, Paruk S ‘Mental illness and HIV amongst female inmates in Durban, South Africa’
(2022) South African Journal of Psychiatry 1.

340 Mnguni VA ‘Prisoner’s right to health in South Africa’ (unpublished MPhil-thesis, University of Pretoria, 2016)
S8.

341 Niewoudt P and Bantjes J ‘Health professionals talk about the challenges of suicide prevention in two
correctional centres in South Africa’ (2019) South African Journal of Psychology 69.

342 Niewoudt P and Bantjes J ‘Health professionals talk about the challenges of suicide prevention in two
correctional centres in South Africa’ (2019) South African Journal of Psychology 70.
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personality, familial, environmental, and mental health factors.*** Several JICS reports since 2016
addressed transgender inmates under the collected LGBTIQ+ population, however none
specifically address transgender inmates’ healthcare and challenges they experience in correctional
facilities. The reports are limited to acknowledging LGBTIQ+ inmates and their accommodation
within correctional facilities.>** Multiple mental health challenges affect transgender persons at a
higher rate than cisgender persons.**> The main reasons therefore are that transgender persons have
additional risk factors such as substance abuse, affective disorders, discrimination and

stigmatisation.>*¢

There is currently a vacuum in South African literature pertaining to the existence of psychiatric
disorders and suicide among transgender inmates. However, a study conducted by Dangor suggests
that transgender individuals in South Africa remains a vulnerable population, with high rates of
psychiatric disorders and suicidal behaviour.**” Since the study by Dangor was conducted at the
Groote Schuur Hospital’s Transgender Clinic in South Africa, it can be said that the finding of high
psychiatric disorders and suicidal behaviour among the general transgender population is also

applicable to the transgender inmate population as well.

The following section will discuss the rights of human dignity and equality of transgender inmates
and the positive implications it has for the implementation and State obligation to uphold the rights

of transgender inmates.

4.4. VIOLATION OF CONSTITUTIONAL RIGHTS AS HUMAN DIGNITY AND
EQUALITY

Transgender inmates experience physical and sexual violence by fellow inmates, and correctional
officers who lack trans-sensitivity and transgender specific health knowledge. This type of abuse
violates the human dignity of such inmates. The purpose of the Correctional Services Amendment

Act was to amend certain definitions, to make provisions for the custody of all inmates which

343 Niewoudt P and Bantjes J ‘Health Professionals talk about the challenges of suicide prevention in two
correctional centres in South Africa’ (2019) South African Journal of Psychology 72.

344 Chapter 5 will explore on recommendations to JICS regarding transgender inmates’ right to healthcare.

345 Dangor F ‘Psychiatric Disorders and Suicidal Behaviour in Patients Seen at a Transgender Clinic in Cape Town,
South Africa’ (unpublished MHSc-thesis, University of Cape Town, 2022) 3.

346 Dangor F ‘Psychiatric Disorders and Suicidal Behaviour in Patients Seen at a Transgender Clinic in Cape Town,
South Africa’ (unpublished MHSc-thesis, University of Cape Town, 2022) 3.

347 Dangor F ‘Psychiatric Disorders and Suicidal Behaviour in Patients Seen at a Transgender Clinic in Cape Town,
South Africa’ (unpublished MHSc-thesis, University of Cape Town, 2022) 12.
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complies with human dignity.**® The Act addresses the definition of ‘sexual violation” however it
does not elaborate on whether the amended definition has any significant effect on the conditions

of human dignity for transgender inmates.>*

The human dignity of inmates is also protected by section 35(2)(e) of the Constitution.*® The
rights to human dignity and equality are enshrined as rights and foundational values of the
Constitution. The effect of these rights, read together, with regards to transgender persons, provides
for the legal recognition, respect and protection of minority groups.*>! However despite this, South
Africa still governs legal recognition according to the Alteration of Sex Description and Sex Status
Act.*> This Act became the official legal mechanism through which amendments to gender
markers became possible, although this was limited to binary gender options and subject to gender

affirming medical procedures being met.>>

Matthyse et al recommended that the Alteration of Sex Description and Sex Status Act be repealed
and a new piece of legislation be developed to address legal gender recognition, which is aligned
with constitutional rights, values and ideals for transgender persons.*** Such recommendation to
repeal the Alteration of Sex Description and Sex Act would create legal mechanisms for
transgender inmates specifically to rely on when it comes to addressing housing issues in

correctional facilities according to their gender description.>®

The Yogykarta Principles is the most viable mechanism for the transgender population and inmates
to curb the legal effect of the Alteration of Sex Description and Sex Status Act, as it promotes
human rights to self-identification, self-determination, bodily autonomy and bodily integrity.>*°

Principle 9 of the Yogyakarta Principles are of utmost importance to transgender inmates’

348 The Correctional Services Act 14 of 2023.

349 Section 1(b) of the Correctional Services Act 14 of 2023.

330 Section 35(2)(e) of the Constitution of the Republic of South Africa, 1996.

351 Matthyse L, Payne A and Mudarikwa M ‘Keeping the promise of Dignity and Freedom for All: A position paper
on Legal Gender Recognition in South Africa’ (2022) Gender Dynamix.

352 Alteration of Sex Description and Sex Status Act 49 of 2003.

353 Barnes J A4 right to legal gender recognition for transgender children in South Africa (unpublished LLM-thesis,
University of Stellenbosch, 2020) 7.

354 Matthyse L, Payne A, Mudarikwa M ‘Keeping the promise of Dignity and Freedom for All’ (2022) Gender
Dynamix 72.

355 Chapter 5 of this mini-thesis will also expand on such recommendation to repeal the Alteration of Sex
Description and Sex Act.

3% Barnes J 4 right to legal gender recognition for transgender children in South Afiica (unpublished LLM-thesis,
Stellenbosch University, 2020) 71.
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humanity, as its sets out key measures that should be taken into account to uphold the right to

treatment with humanity in detention.’
Principle 9 of the Yogyakarta Principles provides that:

Everyone deprived of liberty shall be treated with humanity and with respect for the
inherent dignity of the human person. Sexual orientation and gender identity are integral

to each person’s dignity.

The Yogyakarta Principles was applied in September v Subramoney.>*® The court in September v
Subramoney emphasised that in terms of Principle 9 of the Yogyakarta Principles, transgender

inmates have the right to be treated with humanity while in detention. It was held that:

States must ensure that placement in detention avoids further marginalisation or

stereotyping of persons on the basis of sexual orientation or gender identity or subjecting

them to risk of violence, ill-treatment or physical mental or sexual abuse.>

Considering Principle 9 of the Yogyakarta Principles with regards to transgender inmates, it is
argued that a comprehensive human rights approach has a positive effect on transgender inmates’
right to access healthcare.>*® A study conducted by Zambezi and Viljoen concluded that there is a
need for South Africa to intensify its application of transgender human rights to bridge the gap
between lived experiences and legislation.*®! This study primarily focused on healthcare disparities
experienced by transgender persons in South Africa, which included transgender patients residing
in Gauteng, Mpumalanga, North West and the Western Cape and healthcare professionals working
in the South African health institution.>*> Zambezi and Viljoen were correct in their human rights
approach to transgender healthcare. This thesis submits that should the CSA and the DCS

implement such a comprehensive human rights approach to transgender inmates’ access to primary

357 Principle 9 of the Yogyakarta Principles (2006).

358 Chapter 3 of this thesis, ‘The right to health of transgender inmates in South Africa: A domestic law perspective’.
359 Principle 9 of the Yogyakarta Principles (2006).

360 Zambezi D and Viljoen F ‘Access to healthcare services for transgender people in South Africa: accessing
healthcare experiences and human rights’ (2024) International Journal Of Transgender Health 1.

361 Zambezi D and Viljoen F ‘Access to healthcare services for transgender people in South Africa: accessing
healthcare experiences and human rights’ (2024) International Journal Of Transgender Health 1.

362 Zambezi D and Viljoen F ‘Access to healthcare services for transgender people in South Africa: accessing
healthcare experiences and human rights’ (2024) International Journal Of Transgender Health 1.
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healthcare, it could consequently lead to criminal and civil prosecution should there be a breach

by the State to fulfil their positive obligation in respect of transgender inmates.

The final part of this chapter will provide a discussion of a conceptual model of barriers to the
provision of transgender inmates which includes restrictive healthcare policies, unsupported
structural environments and lack of knowledge of healthcare workers within the correctional

setting.

4.5. CONCEPTUAL MODEL OF BARRIERS TO PROVISIONS OF CARE FOR
TRANSGENDER INMATES

Chapter 1 of this thesis provided a brief outline of the Conceptual model of barriers to provisions
of care for transgender inmates.**® This model was developed by Kirsty Clark, an American
professor at the University of California.>** Although this model is an international illustration, it
could be applied to South Africa to establish what the impediments are to the provision of primary
healthcare to transgender inmates. This conceptual model is developed to be applied to gender-
affirming healthcare to transgender inmates, however within the South African context it should
be applicable to primary healthcare of transgender inmates as well. This is because the
impediments that will be discussed such as restrictive healthcare policies, limited budget and
biased healthcare workers is common in both primary and gender affirming healthcare services.*%
In South Africa, research has shown that a lack of resources, unsupported structural environments,
and lack of policies and guidelines for LGBTIQ+ persons and patients in the healthcare facilities
are the most hindering factors in providing primary healthcare services.>*® These impediments to
transgender healthcare are divided into three types of barriers, namely structural, interpersonal
and/or educational, and individual barriers.>®’ The structural barriers to the provision of healthcare
includes the limited training of staff, restrictive healthcare policies, and the state’s limited budget.

Whereas the educational barriers to the provision of healthcare entails custody staff biases and the

363 Chapter 1 of this mini-thesis.

364 Clark K, White Hughto J and Pachakis J “What’s the right thing to do? Correctional healthcare prov iders’
knowledge, attitudes and experiences caring for transgender inmates’ (2017) Social Science and Medicine 82.
365 Abrahams GL, Thani XC and Kahn SB ‘South African Public Primary Healthcare Services and Challenges’
(2022) Administratio Publica 70.

366 Seretlo RJ, Mokgatle MM “Primary Healthcare Nurse’s Barriers and Facilitators to Providing Sexual and
Reproductive Healthcare Services of LGBTQI Individuals: A Qualitative Study” (2022) 1.

367 Clark K, White Hughto J and Pachakis J ‘What’s the right thing to do? Correctional healthcare providers’
knowledge, attitudes and experiences caring for transgender inmates’ (2017) Social Science and Medicine 82.
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individual barriers to the provision of healthcare includes lack of cultural and clinical competency.
The following three sections will expand on these barriers to provisions of care in terms of

transgender inmates.

4.5.1 Structural barriers to provision of care for transgender inmates

In South Africa, primary healthcare facilities are characterised by being poorly resourced and
understaffed. The shortage of healthcare workers in public healthcare facilities not only refers to
the limited number of healthcare workers but also to the scarce skilled and competent healthcare
workers in the public healthcare sector.*® Often healthcare workers within the correctional setting
do not know how to treat and care for transgender inmates as they do not have the necessary skills
and proper knowledge to treat transgender inmates, whether it be a primary healthcare issue or

gender affirming healthcare issue.*®

Lack of knowledge and skill of healthcare professionals raises another issue of training of
healthcare professionals. To curb this structural challenge, recommendation 1 below will suggest
sensitivity training for healthcare workers should be provided by the DCS to improve healthcare

services of transgender inmates.

Other than lack of training of healthcare workers, research has also shown that limited policies in
the DCS negatively affected transgender persons’ access to healthcare.?’ Although most research
focuses on the restrictive policies pertaining to gender-affirming hormones and processes for
transgender inmates, there remains limited policies on the primary healthcare of transgender
inmates in correctional facilities. Recommendation 1 below also suggests that DCS policies should
be implemented to address the right to primary healthcare of inmates, what primary healthcare
entails, as well as the responsibilities of the relevant authorities to realise this right to primary

healthcare.

368 Abrahams GL, Thani XC, Kahn SB ‘South African Public Primary Healthcare Services and Challenges’ (2022)
Administratio Publica 71.

369 Clark K, White Hughto J and Pachakis J “What’s the right thing to do? Correctional healthcare providers’
knowledge, attitudes and experiences caring for transgender inmates’ (2017) Social Science and Medicine 82.

370 Tomson A, MchLachlan C, Wattrus C ‘Southern African HIV Clinicians Society gender-affirming healthcare
guideline for South Africa’ (2021) Southern African Journal of HIV Medicine.
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4.5.2 Educational barriers to provision of care for transgender inmates

Healthcare professionals play an integral role in the primary, secondary, and tertiary health and
general well-being of transgender inmates.?”! Most times it is difficult to obtain direct access to
knowledgeable, informed and trans-friendly healthcare professionals in primary and tertiary
healthcare institutions. Transgender individuals that are not detained therefore seek expensive
services across South Africa. Such expensive services are delayed as well. The Groote Schuur

Transgender Unit, for example is one of the few transgender specific institutions in South Africa.>’?

The Educational barrier to provision of transgender healthcare overlaps with the individual barrier.
The main reason for this overlap is the fact that healthcare providers may discriminate and infringe
the right to healthcare of transgender inmates due to their lack of knowledge in terms of

transgender specific primary healthcare needs.*”?

4.5.3 Individual barriers to provision of healthcare for transgender inmates

According to Clark and others, individual barriers to the provision of healthcare within correctional
facilities, refer to aspects within correctional healthcare providers themselves that impede their
ability to provide competent healthcare to inmates.>’* Personal bias and lack of knowledge and
experience in working with transgender inmates, that is a lack of cultural and clinical competency
are the main individual barriers resulting in inadequate and non-gender-affirming provision of care

to transgender inmates.>”>

Cultural competency when treating transgender inmates refers to the ability of healthcare workers
to provide culturally sensitive care to patients in a manner which acknowledges and respects
gender diversity. For example, healthcare workers should refer to transgender male inmates as Ms
rather than Mr, as per their preference. Here is where transgender sensitivity training for healthcare

workers also plays an important role. Culturally competent healthcare workers would be able to

371 Graves N ‘Awareness and Perception of Health Service Providers Regarding the Transgender Population in
South Africa’ (2013) 1.

372 Graves N ‘Awareness and Perception of Health Service Providers Regarding the Transgender Population in
South Africa’ (2013) 2.

373 Graves N ‘Awareness and Perception of Health Service Providers Regarding the Transgender Population in
South Africa’ (2013) 2.

374 Clark KA, Hughto W and Pachankis JE “What’s the right thing to do? Correctional healthcare providers’
knowledge, attitudes and experiences caring for transgender inmates” (2017) Social Science and Medicine 12.
375 Clark KA, Hughto W and Pachankis JE “What’s the right thing to do? Correctional healthcare providers’
knowledge, attitudes and experiences caring for transgender inmates” (2017) Social Science and Medicine 9.
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tell when an inmate is transgender and apply the necessary sensitivity when addressing them as

‘Mr’ or ‘Ms’.37°

4.6 CONCLUSION

It is a well-known factor that conditions within correctional facilities are characterised by
overcrowding, poor sanitation, poor nutrition, extreme violence, and inadequate healthcare
services. In addition to factors such as physical violence and absence of certain policies and
programmes which advocates for the right to primary healthcare, primary healthcare for
transgender inmates has several impediments. These impediments are labelled as the conceptual
model of barriers to provisions of care to transgender inmates, which are divided into 3 types, that
is structural barrier, individual barrier and educational barrier. To adequately address the absence
of standards of care and public policies, this mini-thesis suggests four recommendations for the
DCS. The purpose of these recommendations is to call for the amendment of existing legislation
as well as the enactment of new laws and policies which would address transgender inmates’ right
to primary healthcare as well as their right to be treated in a humane manner when accessing

primary healthcare services in correctional facilities.

376 Clark KA, Hughto W and Pachankis JE “What’s the right thing to do? Correctional healthcare providers’
knowledge, attitudes and experiences caring for transgender inmates” (2017) Social Science and Medicine 10.
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CHAPTER FIVE

CONCLUSION AND RECOMMENDATIONS

5.1 INTRODUCTION
There is a need for South Africa to intensify its application of transgender human rights to bridge
the gap between lived experiences and the law...Activism, advocacy, and strategic litigation should

be used effectively by relevant parties to create awareness and impact change.?”’

The above quote suggest that though great strides have been made in South Africa to give effect
to the primary healthcare of LGTQI+ persons, transgender inmates still require access to adequate
primary healthcare services which ought to be advocated for by policy and law makers.>’® As has
been highlighted in Chapter 2 of this thesis, South Africa already has an obligation in terms of
international law to ensure the realisation of the right to primary healthcare for transgender
inmates.>”® This provides the motivation for the right to primary healthcare to be given priority by
South African legislation as well as to enhance its laws and policies to ensure their positive
obligation in terms of international and domestic legislation. If South Africa adequately
acknowledges and protect the rights of transgender inmates, particularly the right to primary

healthcare, then the State’s constitutional character will be less scrutinised.3°

It is essential that the State recognises in its laws the vulnerability of transgender inmates (they are
marginalized because they are offenders and due to their gender identity). The inequalities in
primary healthcare afforded to cisgender inmates and transgender inmates ought also to be
addressed in policies. As a starting point, this chapter will address the acknowledgement of
transgender inmates’ right to primary healthcare, followed by recommendations to the State to
amend existing legislation and enact new laws and policies which would address transgender

inmates’ right to primary healthcare. It will then conclude on the research objectives posed and the

377 Zambezi D and Viljoen F ‘Access to healthcare services for transgender people in South Africa: accessing
healthcare experiences and human rights’ (2024) International Journal Of Transgender Health 1.

378 Department of Correctional Services Five-Year Strategic Plan 2020-25 (2020) 3. Also see Chapter 1 of this
thesis.

379 See Chapter 2 of this thesis.

380 Gaffane T Is the provision of gender-firming healthcare to transgender prisoners required by the South African
Constitution? (LLM-thesis, University of Johannesburg, 2023) 54.
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effectiveness of the research for further exploration of the right to healthcare of transgender

inmates.

5.2 ACKNOWLEDGING AND UPHOLDING TRANSGENDER INMATES’ RIGHT TO
PRIMARY HEALTHCARE

All inmates in South Africa have the right to adequate medical care, namely the right to primary
healthcare. Although all inmates have the right to primary healthcare not all enjoy the privileges
of this right. The right to primary healthcare may not have been widely endorsed as transgender
inmates’ healthcare needs have not enjoyed specific focus in South Africa as the LGBTIQ+ group
are a minority class in South African correctional facilities. Therefore, it is essential that the State
recognizes in its laws, policies and practices the dual vulnerability of transgender inmates.
Transgender inmates’ right to primary healthcare should not be merely mentioned and
recommended in JICS reports and the legislation such as the Correctional Services Act (CSA).
Proactive measures should be taken to acknowledge and uphold transgender inmates’ right to
health and dignity. The inequalities between healthcare afforded to cisgender inmates and to

transgender inmates must be addresses in policies and practices.

As shown in Chapters 2 and 3 of this mini-thesis, international law and domestic law do not
specifically address transgender inmates’ right to healthcare. This also applies to international
instruments which specifically apply to inmates. Through JICS’ annual reports, the DCS
acknowledges that LGBTIQ+ inmates as a class of inmates, however it does not address their

plight to separate detention facilities and their right to primary healthcare.

Further, the conceptual model of barriers to provisions of care for inmates in correctional facilities
is superficial and provides no useful avenues to combat the challenges experienced by transgender
inmates. It simply provides for the barriers to transgender healthcare, namely structural,
impersonal and individual barriers. Legislation which adequately addresses the impediments to
transgender healthcare and provides avenues to curb such impediments must be introduced in
South African legislation to ensure that transgender inmates’ right to primary healthcare are
upheld. The following piece of this Chapter aims to fill in the gaps in South African legislation
by recommending avenues for policies and laws to advocate and protect the right to primary of

transgender inmates.
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5.3. ABSENCE OF STANDARDS OF CARE AND PUBLIC POLICIES IN SOUTH
AFRICAN LEGISLATION

There remains a general absence of standards of care and public policies in the criminal justice
system. Barberet and Jackson correctly point out that the Bangkok Rules does not pay attention to
transgender women or transgender men in correctional facilities as it only refers to cisgender
women.>#! The Department of Health in conjunction with the DCS should revisit and adopt gender-
affirming policies on the management and care of transgender inmates in consultation with

transgender and gender diverse persons.

This thesis calls for the amendment of existing legislation as well as the enactment of new laws
and policies which would address transgender inmates’ right to primary healthcare as well as their
right to be treated in a humane manner when accessing primary healthcare services in correctional
facilities. In this regard, this thesis suggests four recommendations to advance the right to primary

healthcare of transgender inmates, which will be examined below.

The constitutional and international recognition of access to health as human rights is not sufficient
to protect and advance the right to primary healthcare of transgender inmates.>* Mainly, the first
recommendation primarily focuses on the development of a specific DCS policy to address the
right to primary healthcare, primary healthcare needs and services, responsibilities of the relevant

healthcare workers, and sensitivity training of DCS employees.***

Secondly, a human rights approach is proposed to deal with possible breaches of recommendation
1. This would include an approach to hold the DCS and/or healthcare workers responsible for

breaching the policies and programmes which are implemented for the primary healthcare of

381Barberet R and Jackson C ‘UN Rules for the treatment of women prisoners and non-custodial sanctions for
women offenders (The Bangkok rules): A gendered critique’ (2017) Journal of Sociology. Beichner D and
Hageman O ‘A global view of women, prison, and aftercare: a call for reform’ (2022) Violence Against Women.

382 Gender Dynamix, Iranti and the Triangle Project ‘Submission to the United Nations Universal Periodic Review
(4™ Cycle) on the Experiences of Trans and Gender Diverse People in South Africa’ (2022).

383 Da Luz Scerf E, Zanatta M, and Da Silva V ‘Health care access by transgender persons in South Africa: Gender-
based discrimination, human rights violations, and the role of the African Human Rights system’ (2022) Journal
Health and Technology 10.

384 Matthyse L, Payne A and Mudarikwa M ‘Keeping the promise of Dignity and Freedom for All: A position paper
on Legal Gender Recognition in South Africa’ (2022) Gender Dynamix 13.
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inmates.>> Accountability for any breach of such policies and programmes could possibly lead to

disciplinary hearings, dismissals and criminal prosecution.

The third recommendation suggests a ‘human rights tripod framework’ to curb the limitations on
transgender primary healthcare access within correctional facilities. This framework should
include 1) advocacy for transgender primary healthcare; ii) judicialisation of the right to primary
healthcare; and iii) discriminating conduct towards transgender inmates within the DCS.3%¢ The
effect of this human rights tripod framework would enable avenues for redress for the victims of

transgender primary health rights violations.

The fourth and final recommendation entails upholding transgender inmates’ right to be detained
in humane conditions.*®” It would further include the process of safe and secure detention and
incarceration, including the autonomy of transgender inmates to decide in which gender section
they are to be detained. Sloth-Nielson correctly asserts that transgender inmates may not be denied
their rights to express their gender identity merely because they have been incarcerated.**® This
could be used to argue in favour of separate detention facilities for transgender inmates. Essentially
to uphold transgender inmates’ right to be detained in humane conditions, chapter 4 of this mini-
thesis suggested a comprehensive human rights approach must be followed to give effect to
transgender inmates’ right to access healthcare. This recommendation is in line with the previous

recommendation provided as it is also human- rights centred.

In conclusion, these recommendations provide legal redress to uphold not only the right to primary
healthcare of transgender inmates, but also all basic rights which are afforded to their cisgender
counterparts. Should the State fail to implement appropriate laws and policies for transgender

inmates on the basis of the recommendations highlighted above, it will reveal the South African

385 Matthyse L, Payne A and Mudarikwa M ‘Keeping the promise of Dignity and Freedom for All: A position paper
on Legal Gender Recognition in South Africa’ (2022) Gender Dynamix 13.

386 Da Luz Scherf E, Zanatta M, Da Silva M ‘Health care access by transgender persons in South Africa: Gender-
Based Discrimination, Human Rights Violations, and the Role of the African Human Rights System’ (2022) 10.

387 Matthyse L, Payne A and Mudarikwa M ‘Keeping the promise of Dignity and Freedom for All: A position paper
on Legal Gender Recognition in South Africa’ (2022) Gender Dynamix 13.

388 Sloth-Nielson R A third Gender in South Afiica: Does the legal non-recognition of a third gender violate non-
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government’s ‘gender repressive power’ and an outright omission of its obligation to advance

transformative constitutionalism.>®°

5.4 REVISITING THE RESEARCH QUESTIONS POSED IN CHAPTER 1
From the outset, this thesis sought to solve the following research questions: 1) What are the
primary healthcare needs of transgender inmates and what are the major challenges when accessing
such primary healthcare services? 2) How does the Constitution and South African legislation
safeguard the right to primary healthcare of transgender inmates? 3) How can the State give
reasonable effect to the right to primary healthcare of transgender inmates in South Africa? The
following paragraphs will briefly highlight the most significant findings and discoveries of the
research questions posed, as well as discuss how future research could address the limitations of

the primary healthcare of transgender inmates.

Chapter 1 of this thesis gave a brief outline on how these questions will be addressed. Chapter 1
thoroughly discussed the primary healthcare needs of transgender inmates by stating what they are
as well as explaining the challenges such inmates face when accessing primary healthcare services.
Primary healthcare of transgender inmates was identified as the findings suggest that the primary
healthcare of transgender inmates is limited despite the guarantees of the Constitution and the DCS

that all inmates ought to be provided with primary healthcare.

One of the perennial questions posed is how South African legislation safeguards the right to
primary healthcare of transgender inmates. The relevance and significance of both international
and domestic law was addressed in chapters 2 and 3 of this thesis. Chapter 2 concluded that
international and regional instruments provide useful avenues for the primary healthcare of
transgender inmates, as it has the potential to influence domestic law to implement laws and
policies. Chapter 3 highlighted that South Africa does not have adequate laws to protect and
promote the right to primary healthcare of transgender inmates and that there is an existing need
to implement policies and programmes to advance such right to primary healthcare. In essence

both chapters 2 and 3 concludes that the right to healthcare of transgender inmates are addressed

389 Matthyse L, Payne A and Mudarikwa M ‘Keeping the promise of Dignity and Freedom for All: A position paper
on Legal Gender Recognition in South Africa’ (2022) Gender Dynamix 75.
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in international and domestic legislation, however it does not provide adequate protection to realise

such right.

The final research question sought to address how the State can realise the right to primary
healthcare of transgender inmates in South Africa. Previously this chapter outlined four
recommendations to amend existing legislation and enact new laws and policies which would
realise transgender inmates’ right to primary healthcare, as well as their right to be treated in a
humane manner when accessing primary healthcare services in correctional facilities. These
recommendations entail the blend of a comprehensive human rights approach, advocacy for
transgender primary healthcare as well as the judicialisation of the right to primary healthcare of
transgender inmates. This thesis suggests that the implementation of these recommendations to
South Arican law would be groundbreaking to the realisation of LGBTIQ+ rights as well as to the
right to healthcare.

Addressing these research questions, this thesis identified that through the provision of
international and regional instruments as well as domestic law, it could significantly enhance the

access to and quality of the right to primary healthcare of transgender inmates.

5.5 SIGNIFICANCE OF EVALUATING THE RIGHT TO PRIMARY HEALTHCARE
OF TRANSGENDER INMATES FOR FUTURE RESEARCH
After evaluating the right to primary healthcare of transgender inmates and based on the above
findings and limitations posed in chapter 1 of this thesis, this research topic has the potential for
future research. Potential avenues for further research could be based on the right to secondary and
tertiary healthcare of transgender inmates in South Africa. Such a topic could also be weighed in
terms of a country study with more advanced LGBTIQ+ rights. The research objectives of same
future study would be aimed at identifying what the secondary and tertiary healthcare of
transgender inmates entails, and how international and domestic legislation protect and advance
such rights for transgender inmates. However, before conducting further desktop research on this
topic, this thesis suggests that practical investigation be conducted within South African

correctional facilities to see whether there is a great need for such research in South Africa.
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5.6 CONCLUSION

In conclusion, South Africa may realise the obligation of granting adequate primary healthcare to
transgender inmates, provided that the right to primary healthcare of transgender inmates is
adequately addressed and protected in national legislation. Upon assessing transgender inmates’
primary healthcare needs, the DCS ought to effectively implement policies to protect the right to
primary healthcare of such inmates. Due to transgender inmates being a vulnerable minority class
in correctional facilities, South Africa still has a long way to go to achieve the realisation of the
right to primary healthcare of transgender inmates. Greater effect may be given to transgender
inmates’ right to primary healthcare if the State implements competent mechanisms and policies
to regulate their obligation to fulfil same right. The acknowledgment and unequivocal acceptance

of the right to primary healthcare may ignite groundbreaking change for LGBTIQ+ inmates.

(Final Word count = 31 855 words)
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