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Summary 

This dissertation investigated whether children should have the right to know their 

biological origins and whether this right should be accompanied by parental rights and 

responsibilities for gamete donors and surrogate mothers. It was found that this right 

originated from the United Nations Convention on the Rights of the Child. This right 

has also found progressive recognition under the jurisdiction of the European 

Convention on Human Rights and the European Court of Human Rights. 

This right consists of at least four aspects, namely the parental disclosure, medical, 

identity and relational aspect. The parents of donor-conceived children (DCC) and 

surrogate-born children (SBC) should tell them about their birth status. Additionally, 

they should know the medical information of their donors and surrogates and the 

identities of their donors and surrogates. Further, they should be able to have a basic 

relationship with their donors and surrogates. However, donors and surrogates should 

not acquire any parental rights and responsibilities, only limited and managed contact. 

This dissertation found that South Africa’s (SA) legal framework does not adequately 

protect DCC and SBC’s rights to know their biological origins. The legal framework is 

also, arguably unconstitutional as it limits children’s rights to identity, impairs their 

human dignity, subjects them to unfair treatment and infringes the paramountcy of 

their best interests. It was further found that donors and surrogates in SA do not 

acquire any parental rights and responsibilities in respect of DCC and SBC. 

The Australian states of Victoria, New South Wales, Western Australia and South 

Australia protect DCC and SBC’s rights to know their biological origins via legislation. 

However, their systems also have shortcomings. SA can learn many lessons from 

these four states, in terms of what to do and what not to do. Donors in Australia do not 

acquire parental rights in respect of DCC and SBC, unless it is in the best interests of 

the children in question. Surrogates acquire parental rights and responsibilities at birth 

but their rights are later terminated via transfer or substitution of parentage orders. 

SA should promulgate new legislation to adequately protect DCC and SBC’s rights to 

know their biological origins. Alternatively, SA should establish an independent 

authority who will decide whether DCC and SBC should know their biological origins. 

As a last resort, a voluntary contact register should be established to facilitate the 

exchange of information and contact between donors, surrogates, DCC and SBC.
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OPSOMMING 

Hierdie proefskrif het ondersoek ingestel of kinders veronderstel is om die reg te hê 

om hul biologiese oorsprong te ken en behoort hierdie reg met ouerlike regte en 

verantwoordelikhede vir gamete-donateurs en surrogaatmoeders vergesel wees. Dit 

het gevind dat hierdie reg vanaf die Verenigde Nasies se Konvensie oor die Regte van 

die Kind ontstaan het. Hierdie reg het ook progressiewe erkenning gevind onder die 

jurisdiksie van die Europese Konvensie van Menseregte en die Europese Hof vir 

Menseregte. 

Hierdie reg bestaan uit ten minste vier aspekte, naamlik die ouerlike openbaarmaking, 

mediese, identiteit en verhoudingsaspek. Die ouers van donateur-bedinkte kinders 

(DBK) en surrogaatgebore kinders (SGK) behoort hulle te vertel van hul geboorte 

status. Daarbenewens behoort hulle die mediese inligting van hul donateurs en 

surrogate en die identiteite van hul donateurs en surrogate te ken. Verder behoort 

hulle basiese verhoudings met hul donateurs en surrogate te kan hê. Donateurs en 

surrogate behoort egter nie ouerlike regte en verantwoordelikhede te verkry nie, slegs 

beperkte en bestuurde kontak. 

Hierdie proefskrif het gevind dat Suid Afrika (SA) se wetlike raamwerk nie die regte 

van DBK en SGK om hul biologiese oorsprong te ken, voldoende beskerm nie. Die 

wetlike raamwerk is ook, waarskynlik ongrondwetlik, aangesien dit kinders se regte op 

identiteit beperk, hul menswaardigheid benadeel, hulle tot onbillike behandeling 

onderwerp en die oppergesag van hul beste belange inbreuk maak. Daar was verder 

gevind dat donateurs en surrogate in SA nie ouerlike regte verkry nie. 

Die Australiese state van Victoria, Nieu-Suid-Wallis, Wes-Australië en Suid-Australië, 

beskerm DBK en SGK se regte om hul biologiese oorsprong te ken met wetgewing. 

Hul stelsels het egter ook tekortkominge. SA kan baie lesse leer by hierdie vier state, 

in terme van wat om te doen, en wat om nie te doen nie. Donateurs in Australië verkry 

nie ouerlike regte ten opsigte van DBK en SGK nie, tensy dit in die beste belang van 

die betrokke kinders is. Surrogate in Australië verkry ouerlike regte en 

verantwoordelikhede by geboorte, maar hul regte word later beëindig deur oordrag of 

vervanging van ouerskaporders. 

SA behoort nuwe wetgewing te promulgeer om DBK en SGK se regte om hul 

biologiese oorsprong te ken, te beskerm. Alternatiewelik behoort SA 'n onafhanklike 
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gesag te vestig wat sal besluit of DBK en SGK hul biologiese oorsprong behoort te 

ken. As 'n laaste uitweg, behoort 'n vrywillige kontakregister ingestel te word om die 

uitruil van inligting en kontak tussen donateurs, surrogate, DBK en SGK te fasiliteer. 
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CHAPTER 1: INTRODUCTION 

1.1. Introduction 

The urge to reproduce is an inherent desire.1 However, infertile people,2 same-sex 

couples3 and Single Mothers by Choice (SMC) cannot reproduce without assistance.4 

To procreate, they must often use assisted reproductive technologies (ART).5 ART 

consists of various technologies,6 including donor conception and surrogacy. Donor 

conception and surrogacy are pivotal for them.7 Donors donate fertile sperm and eggs8 

and surrogates conceive, carry and deliver babies.9 These technologies should be 

celebrated as they assist people to reproduce.10 However, they raise issues such as 

donor-conceived child(ren) (DCC)11 and surrogate-born child(ren) (SBC)’s12 rights to 

know their biological origins and whether donors13 and surrogates14 should acquire 

parental rights and responsibilities. 

For instance, in QG and Another v CS and Another (QG v CS), a donor and his mother 

instituted a two-part application against a lesbian couple for parental rights and 

responsibilities in respect of a DCC.15 The lesbian couple denied them access to the 

boy after several disagreements.16 In Part A of the application, they sought interim 

contact with the boy and requested that the Family Advocate investigate his best 

 
1    Sharma R et al ‘Infertility and assisted reproduction: A historical and modern scientif ic perspective’ 

(2018) 48(1) IJMR 10. 
2    AB v Minister of Social Development 2017 (3) SA 570 (CC) para 3 (Hereaf ter AB (2017)). 
3    VJV v Minister of Social Development and Another (2023) ZACC 21 para 58 (Hereaf ter VJV (2023)).  
4    The reproductive organ of  a male and a female is required for human reproduction.  
5  Victorian Assisted Reproductive Treatment Authority ‘Annual Report’ (2018) at 22.available at 

https://www.varta.org.au/sites/default/files/2020-11/VARTA%20annual%20report%202018.pdf 
(Accessed 24 February 2024) (Hereaf ter VARTA (2018)). 

6    Van Niekerk C ‘Assisted Reproductive Technology and the right to reproduce under South African 
Law’ (2017) 20(1) PELJ 4 (Hereaf ter Van Niekerk (2017)). 

7     Road To Baby ‘4 benef its of  egg or sperm donation’ available at https://www.roadtobaby.com/blog/4-

benefits-of-egg-or-sperm-donation (Accessed 24 February 2024). 
8    AB (2017) para 8(c). 
9    Re Mark (2003) FamCA 822 para 5 (Hereaf ter Re Mark (2003)); Re Evelyn (1998) FamCA 55 at 55 

(Hereaf ter Re Evelyn (1998)). 
10   AB (2017) para 3. 
11  Rose and Another v Secretary of State for Health Human Fertilisation and Embryology Authority  

(2002) EWHC 1593 para 1 (Hereaf ter Rose (2002)). 
12  Mulligan A ‘Protecting Identity in Collaborative Assisted Reproduction: The right to know one’s 

gestational surrogate’ (2020) 34(1) IJLPF 22 (Hereaf ter Mulligan (2020)). 
13   QG and Another v CS and Another (2021) ZAGPPHC 366 para 29 (Hereaf ter QG v CS (2021)). 
14   Re Evelyn (1998) at 67-70. 
15   Para 28-29. See also Shozi B et al ‘Blood is thicker than water, but is it thicker than ink? An analysis 

of  parenthood and sperm donor agreements in the wake of  QG v CS (3200/2020) 2021 ZAGPPHC 
366 (17 June 2021)’ (2022) 33(3) SLR 534 (Hereaf ter Shozi (2022)). 

16   QG v CS (2021) para 5 & 24-25. 

https://www.varta.org.au/sites/default/files/2020-11/VARTA%20annual%20report%202018.pdf
https://www.roadtobaby.com/blog/4-benefits-of-egg-or-sperm-donation
https://www.roadtobaby.com/blog/4-benefits-of-egg-or-sperm-donation
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interests.17 In Part B, they prayed that they be granted permanent rights of care and 

contact and that the donor’s mother be granted co-guardianship.18 The sperm donor 

alleged that the boy had asked him why he did not have a father.19 Nonetheless, a 

South African (SA) High Court dismissed the application because the applicants failed 

to prove that the bond that they had developed with the boy was of a ‘sufficiently 

significant nature to justify judicial intervention to maintain such bond.’20 The High 

Court held that the family that the lesbian couple had built for themselves and their 

relationship with the boy were special and intimate and deserved constitutional 

protection from outside interference.21  

Given the increased use of ART,22 there may be DCC or SBC in an analogous position. 

In light of this, this dissertation will investigate whether children should have the right 

to know their biological origins and whether donors and surrogates should acquire 

parental rights and responsibilities. 

1.2. Significance of this research 

For most of the twentieth century donor anonymity was required to protect everyone 

involved in the assisted reproduction (AR) process from societal stigma.23 The donor 

anonymity policy was unassailable, however, since the last quarter of the twentieth 

century there has been a shift towards openness.24 Various jurisdictions has opted to 

remove donor anonymity.25 Additionally, the United Nations (UN) promulgated the 

Convention on the Rights of the Child (CRC).26 Article 7(1) states that children have a 

right to know their parents27 and article 8(1) states that children have a right to 

preserve their identities.28  

 
17   QG v CS (2021) para 29. See also Shozi (2022) 534. 
18   Ibid. 
19   QG v CS (2021) para 25. 
20   QG v CS (2021) para 95. 
21   Ibid. 
22   Van Niekerk (2017) 2. 
23  Daniels KR & Taylor K ‘Secrecy and openness in donor insemination’ (1993) 12(2) PLS 157-158 

(Hereaf ter Daniels & Taylor (1993)). 
24  Sabatello M ‘Disclosure of  gamete donation in the United States’ (2014) 11(1) IHLR 30 (Hereaf ter 

Sabatello (2014)). 
25   Ibid. 
26   United Nations Convention on the Rights of  the Child 1989 (Hereaf ter CRC).  
27   CRC.  
28   Ibid. 
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Further, courts have recognised the importance of children’s rights to know their 

biological origins.29 Scholars have additionally investigated the importance of 

children’s rights to know their biological origins.30 Ravitsky suggests that children who 

lack knowledge of their biological origins may suffer bodily and psychological harm, 

and to prevent and offset such harm, children may need to know their donors’ non-

identifying and identifying information.31 A similar argument can be made in respect of 

SBC. 

Ravitsky adds that children’s right to know their biological origins may include the right 

to meet and be with their donors.32 Mulligan states that some SBC may think that they 

are part of their surrogates’ communities33 and hence they may want to meet and be 

with their surrogates. Sometimes, donors34 and surrogates35 apply for parental rights. 

Sometimes these applications are against the wishes of intended or commissioning 

parents, for example, in TJ v CV and ORS (TJ v CV)36 and Re Patrick.37  

The question is whether an undue legal burden could be placed on same-sex couples 

and SMC. Same-sex couples cannot reproduce coitally.38 SMC cannot reproduce 

alone.39 Hence, they will use donors and surrogacy to reproduce. Notwithstanding, 

some same-sex couples40 and SMC41 intend to be autonomous. To qualify, same-sex 

households will already consist of two-parent households and the phrase ‘Single 

Mothers by Choice’ implies that they intend to parent alone. If donors and surrogates 

 
29   AB (2017) para 294; Rose (2002) para 45. 
30  See, for example, Mulligan (2020) 22-23; Ravitsky V ‘Knowing where you come f rom: The rights of  

donor conceived individuals and the meaning of  genetic relatedness’ (2010) 11(2) MJLT 677 
(Hereaf ter Ravitsky (2010)). 

31   Ravitsky V ‘The right to know one’s genetic origins and cross-border medically assisted reproduction’ 

(2017) 6(3) IJHPR 2 (Hereaf ter Ravitsky (2017)). 
32   Ravitsky (2010) 67. 
33   Mulligan (2022) 22. 
34  QG v CS (2021) para 4; TJ v CV & ORS (2007) EWHC 1952 (Fam) para 1-4 (Hereaf ter TJ v CV 

(2007)); Re Patrick (2002) FamCA 193 para 1-5 (Hereaf ter Re Patrick (2002)); Masson v Parsons 
& ORS (2019) HCA 21 para 3-4 (Hereaf ter Masson v Parsons (2019)). 

35   Johnson v Calvert Cal 851 P 2d (Cal. 1993) at 778 (Hereaf ter Johnson v Calvert (1993)); Re Evelyn 
(1998) at 55. 

36   Para 4. 
37   Para 1-2. 
38   VJV (2023) para 58. 
39   See 1.1 above. 
40   TJ v CV (2007) para 4; Re Patrick (2002) para 1-2. 
41    Kelly F ‘Autonomous motherhood in the era of  donor linking: New challenges and constraints’ (2019) 

32(2) CJFL 393 (Hereaf ter Kelly (2019)). 
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acquire parental rights and responsibilities, an undue legal burden could indeed be 

placed on same-sex couples and SMC. 

Same-sex couples’ parental arrangements would essentially be changed to tripartite 

parenting arrangements. SMC’ parental arrangements would be changed to co-

parenting arrangements, which is contradictory to the phrase 'Single Mothers by 

Choice.’ This could result in expensive, bitter and lengthy legal battles and ultimately 

tragedy. In Re Patrick, for instance, a lesbian couple used a known sperm donor to 

procreate.42 After the biological mother conceived, they informed the donor, but then 

relations soured.43 The donor applied for contact rights in respect of the boy. Guest J 

held that he was not a parent, but he was the father.44 Guest J granted him significant 

contact rights, akin to parental rights.45 The lesbian couple could not make peace with 

this and tragically, the biological mother ended up taking her and the boy’s lives.46 

1.3. Research Question(s) 

The main research questions are whether children should have the right to know their 

biological origins and whether this right should be accompanied by parental rights and 

responsibilities for donors and surrogates. 

To answer these questions holistically, the following sub-questions will be discussed: 

i. Where does this right originate from? 

ii. What does this right entail? 

iii. Should this right be accompanied by parental rights and responsibilities for 

donors and surrogates? 

iv. Would an undue legal burden be placed on same-sex couples and SMC, if 

donors and surrogates acquire parental rights and responsibilities? 

v. Does SA’s legal framework protect children’s rights to know their biological 

origins? 

vi. Do donors and surrogates in SA acquire parental rights and responsibilities 

in respect of DCC and SBC? 

 
42   Para 1. 
43   Re Patrick (2002) para 2. 
44   Re Patrick (2002) para 306. 
45   Re Patrick (2002) para 336. See the full contact rights order under para 336(2).  
46  McConvill J & Mills E ‘Re Patrick and the rights and responsibilities of  sperm donor fathers in 

Australian family law’ (2003) 3(2) QUTLJJ 298 (Hereaf ter McConvill & Mills (2003)). 
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vii. Does Australia’s legal framework protect children’s rights to know their 

biological origins? 

viii. Do donors and surrogates in Australia acquire parental rights and 

responsibilities in respect of DCC and SBC? 

ix. What lessons can SA learn from Australia in respect of children’s rights to 

know their biological origins and the parental rights and responsibilities of 

donors and surrogates? 

 

1.4. Methodology 

The methodology employed in this dissertation will be by way of desktop and library 

research. This dissertation relies on primary and secondary sources. The following 

primary sources will be examined: international and regional conventions, legislation 

and case law. Secondary sources include, but are not limited to journal articles, 

textbooks, books, research papers and internet sources. 

1.5. Limitations of this research 

Children’s rights to know their parents also concern adopted and naturally conceived 

children. They are more common. However, the number of DCC and SBC has risen 

due to infertility,47 same-sex couples48 and SMC.49 Thus, this dissertation will 

investigate their rights to know their biological origins and whether these rights should 

be accompanied by parental rights and responsibilities for donors and surrogates. It 

will mainly focus on the interests of DCC and SBC as the AR industry has historically 

concerned itself, with the desires of intended parents,50 donors51 and the sustainability 

of the industry.52 Various jurisdictions will be referred to, where necessary, however, 

SA’s legal framework will predominantly be compared with Australia’s legal framework. 

1.6. Chapter Outline 

Chapter one serves as an introduction to this dissertation. 

 
47   AB (2017) para 3. 
48   VJV (2023) para 58. 
49   Kelly (2019) 389. 
50   Daniels & Taylor (1993) 157. 
51   Daniels & Taylor (1993) 158. 
52   Ibid. 
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Chapter two will investigate children’s rights to know their biological origins. First, it will 

investigate the origins of this right under international law. Secondly, it will investigate 

why donors and surrogates became sought after. Thirdly, it will investigate why donor 

anonymity was required and how the shift towards openness occurred. Fourthly, it will 

investigate the definition and scope of children’s rights to know their biological origins. 

Fifthly, it will investigate whether this right should be accompanied by parental rights 

and responsibilities for donors and surrogates. Lastly, it will investigate whether this 

could place an undue legal burden on same-sex couples and SMC, if donors and 

surrogates acquire parental rights and responsibilities. 

Chapter three will investigate children’s rights to know their biological origins in SA.  

First, it will investigate SA’s legal framework that regulates AR. Secondly, it will 

investigate donor and surrogate anonymity in SA. Thirdly, it will investigate the 

international law that SA must have regard for when SA promulgates laws that 

regulates DCC and SBC’s rights to know their biological origins. Fourthly, it will 

investigate whether SA’s legal framework is constitutionally sound. Fifthly, it will 

investigate whether donors and surrogates in SA should acquire parental rights and 

responsibilities. 

Chapter four will investigate children’s rights to know their biological origins in 

Australia. First, it will investigate Australia’s national legal framework and Victoria, New 

South Wales (NSW), Western Australian (WA) and South Australia (SAUS)’s state 

legal framework that regulates AR. Secondly, it will investigate whether the legal 

framework in Australia and in Victoria, NSW, WA and SAUS protect DCC and SBC’s 

rights to know their biological origins. Thirdly, it will investigate whether donors and 

surrogates in Australia acquire parental rights and responsibilities. Fourthly, it will 

consider what lessons SA can learn from Australia in respect of DCC and SBC’s rights 

to know their biological origins and the parental rights and responsibilities of donors 

and surrogates. 

Chapter five will conclude and summarise this dissertation. Drawing on the findings of 

the previous chapters, it will put forward recommendations as to how SA can better 

protect DCC and SBC’s rights to know their biological origins and what the position 

should be in terms of the parental rights and responsibilities of donors and surrogates. 
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CHAPTER 2: CHILDREN’S RIGHTS TO KNOW THEIR BIOLOGICAL ORIGINS 

2.1. Introduction 

The question as to whether children should have the right to know their biological 

origins, is a hard debate to settle.1 Some donors2 and surrogates3 want to remain 

anonymous, but some DCC4 and SBC5 want to know and have relations with their 

genetic parents. Some donors6 and surrogates7 want to acquire parental rights in 

respect of DCC and SBC, but some intended or commissioning parents intend to be 

autonomous.8 Hence, if donors and surrogates acquire parental responsibilities and 

rights, an undue legal burden could be placed on SMC and same-sex couples.9  

This chapter will answer which rights should prevail. It will investigate children’s rights 

to know their biological origins. First, it will investigate the origins of this right under 

international law. Secondly, it will investigate why donors and surrogates became 

sought after. Thirdly, it will investigate why anonymity was required and how the shift 

towards openness occurred. Fourthly, it will investigate the definition and scope of 

children’s rights to know their biological origins. Fifthly, it will investigate whether these 

rights should be accompanied by parental rights and responsibilities for donors and 

surrogates. Sixthly, it will investigate whether this could place an undue legal burden 

on same-sex couples and SMC. 

2.2. The origins of this right under international law 

Children’s rights to know their biological origins can be traced back to various 

instruments and cases. Due to the space limitation, this dissertation can only discuss 

some of the relevant developments. 

 
1  Besson S ‘Enforcing the child’s right to know her origins: Contrasting approaches under the 

Convention on the Rights of  the Child and the European Convention on Human Rights’ (2007) 21(2) 

IJLPF 138 (Hereaf ter Besson (2007)). 
2    Rose (2002) para 12-15. Both sperm donors remained anonymous. 
3    Ruiz-Robledillo N and Moya-Albiol L ‘Gestational surrogacy: Psychosocial aspects’ (2016) 25(3) PI 

189. Some surrogates prefer not to maintain contact post birth.  
4    Rose (2002) para 7 & 11. Rose and EM wanted to know more about their sperm donors. QG v CS 

(2021) para 25. The boy allegedly asked why he did not have a father.  
5    Re Evelyn (1998) at 67-70; Mulligan (2020) 22. 
6    TJ v CV (2007) para 1-4; Re Patrick (2002) para 1-5; Masson v Parsons (2019) para 3-4. 
7    Johnson v Calvert Cal 851 P 2d (Cal. 1993) at 778 (Hereaf ter Johnson v Calvert (1993)); Re Evelyn 

(1998) at 55. 
8    TJ v CV (2007) para 1 & 4; Re Patrick (2002) para 2. 
9    See 1.2 above. 
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2.2.1. The Convention on the Rights of the Child 

Article 7 reads: 

(1) The child shall be registered immediately af ter birth and shall have the right f rom birth 
to a name, the right to acquire a nationality and. as far as possible, the right to know 
and be cared for by his or her parents. 

(2) States Parties shall ensure the implementation of  these rights in accordance with their 
national law and their obligations under the relevant international instruments in this 

f ield, in particular where the child would otherwise be stateless.10  

Article 7(1) states that children have a right to know their parents. The term parents is 

not defined but the Committee on the Rights of the Child (CROC)11 asserts that 

parents may include biological12 and gestational parents,13 even though the CRC was 

not drafted with AR in mind.14 Donors15 and traditional surrogates16 are biological 

parents and gestational surrogates are gestational parents.17 Thus, children should 

arguably, as far as possible, have the right to know their donors and surrogates.  

Article 7(2) states that States Parties shall ensure the implementation of the rights 

listed in article 7(1) in accordance with their national laws. It is implied that States 

Parties shall promulgate national laws that protect children’s rights to know their 

biological origins. The CROC insists that article 7 should take preference when these 

rights conflicts with others’ rights to privacy.18 The CROC has also constantly criticised 

nations that do not allow children to know their biological origins.19 

Article 7 is bolstered by article 8. Article 8 reads: 

 
10   CRC. 
11  Committee on the Rights of  the Child, General Comment No. 14 (2013), on the right of  the child to 

have his or her best interests taken as a primary consideration (art 3, para 1), (CRC/C/GC/14) at 
para 59; Arkadas-Thilbert A & Lansdown G ‘Article 7: The right to a name, nationality, and to know 
and be cared for by parents’ in Vaghri Z et al (ed) Monitoring state compliance with the UN 

Convention on the Rights of the Child: An analysis of attributes  Vol 25 (2022) 56 (Hereaf ter Arkadas-
Thilbert & Lansdown (2022)). 

12  Frith L ‘Gamete donation, identity, and the of fspring’s right to know’ (2007) 9(9) AMAJE 645 

(Hereaf ter Frith (2007)). 
13  Clark B ‘A balancing act? The rights of  donor-conceived children to know their biological origins’ 

(2012) 40(3) GJICL 625 (Hereaf ter Clark (2012)). 
14   Frith (2007) 645. 
15   Masson v Parsons (2019) para 24; Re Patrick (2002) para 1-5. 
16   Re Evelyn (1998) at 55; In re Baby M 537 A.2d 1227 (N.J. Feb 3, 1988) at 1234-1235 (Hereaf ter In 

Re Baby M (1988)). 
17   Johnson v Calvert (1993) at 776; Re Mark (2003) para 5. 
18   Oluwaseyi OO & Oladimeji O ‘Surrogacy agreements and the rights of  children in Nigeria and South 

Africa’ (2021) 42(1) Obiter 25. For example, donors and surrogates’ rights to privacy.  
19   South African Law Reform Commission Issue Paper 32 (Project 140) ‘The right to know one’s own 

biological origins’ (2017) para 1.35 (Hereaf ter SALRC). 
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(1) States Parties undertake to respect the right of  the child to preserve his or her identity, 
including nationality, name and family relations as recognized by law without unlawful 

interference. 
(2) Where a child is illegally deprived of  some or all of  the elements of  his or her identity, 

States Parties shall provide appropriate assistance and protection, with a view to re-

establishing speedily his or her identity.20  

Article 8(1) states that States Parties undertake to respect the rights of children to 

preserve their identities. This implies duties to register and preserve data regarding 

children’s identities and to make that data accessible.21 The CROC appears to 

interpret the CRC as granting DCC the right to know their genetic identity.22 Children’s 

identities are influenced by many factors, including family relations,23 which is listed 

by article 8(1). Donors and surrogates form part of the wider definitions of biological 

and gestational family.24 Thus, it may be implied that States Parties should register 

and keep data of donors and surrogates and make it accessible for children.25  

Lastly, article 8(1) states that the right to preserve one’s identity must not be unlawfully 

interfered with. If a child’s identity has been illegally deprived, article 8(2) states that 

States Parties shall provide appropriate assistance and protection, to speedily re-

establish it. Speedily re-establish, implies that States Parties should assist children by 

re-establishing their identities within a reasonable time. The data of donors and 

surrogates are recorded by institutions such as fertility clinics and sperm banks.26 To 

re-establish children’s identities speedily, in this context, States Parties may, for 

instance, need to enact legislation that obligates these institutions to record, keep and 

avail the data of donors and surrogates. Articles 2 and 3 bolster articles 7 and 8. 

Article 2(1) reads: 

States Parties shall respect and ensure the rights set forth in the present Convention to 

each child within their jurisdiction without discrimination of  any kind, irrespective of  the 
child's or his or her parent's or legal guardian's race, colour, sex, language, religion, 
political or other opinion, national, ethnic or social origin, property, disability, birth or other 

status.27 

 
20  CRC. 
21  SALRC para 1.42. 
22  Clark (2012) 628. 
23  Phillips K Communication and Family Identity: Toward a Conceptual Model of Family Identity and 

Development of the Family Identity Inventory  (Unpublished Ph.D. thesis, University of  Nebraska,  

2017) 3. 
24  Arkadas-Thilbert & Lansdown (2022) 56. 
25  These duties should, ideally be imposed by national law.  
26  Nelson MK et al ‘Gamete donor anonymity and the limits on numbers of  offspring: The views of  three 

stakeholders’ (2015) 3(1) JLB 42. 
27  CRC. 
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Article 2(1) bars States Parties from subjecting children to discrimination based on 

birth status, hence children’s rights to know their biological origins and preserve their 

identities should not be limited, due to them being donor-conceived and surrogate-

born. Such discrimination is prima facie unfair. 

Article 3(1) reads: 

In all actions concerning children, whether undertaken by public or private social welfare 

institutions, courts of  law, administrative authorities or legislative bodies, the best interests 

of  the child shall be a primary consideration.28 

Article 3(1) makes the best interests of the child a primary consideration in all actions 

concerning the child. Article 3(1) implies that children’s rights to know their donors and 

surrogates and preserve their identities should only be limited when exercising these 

rights would be blatantly contrary to their best interests.29  

Regrettably, the UN failed to provide the CROC with enforcement powers30 and, there 

is no mechanism for individual petition under the CRC.31 Therefore, rights bearers 

cannot enforce their right to know their biological origins based on the CRC, however, 

it does hold persuasive value. For example, Sachs J confirms that the CRC is the 

international standard against which to measure legislation.32 In addition, as per the 

SA Constitution, international law must be considered by a court, tribunal or forum.33  

2.2.2. The European Convention on Human Rights and European Court of 

Human Rights 

The right to know one’s parentage has also gained progressive recognition34 under 

the jurisdiction of both the European Convention on Human Rights (ECHR)35 and the 

European Court of Human Rights (ECtHR).36 Article 8 reads: 

Right to respect for private and family life 

(1) Everyone has the right to respect for his private and family life, his home and his 
correspondence. 

 
28  Ibid. 
29  SALRC para 1.43. 
30  Clark (2012) 625. 
31  Besson (2007) 150. 
32  S v M 2008 (3) SA 232 (CC) para 16 (Hereaf ter S v M (2008)). 
33  S 39(1)(b) of  the Constitution of  the Republic of  South Africa of  1996 (Hereaf ter Constitution).  
34  Besson (2007) 142; Blauwhof f  RJ ‘Tracing down the historical development of  the legal concept of  

the right to know one’s origins: Has to know or not to know ever been the legal question’ (2008) 4(2) 

ULR 101 (Hereaf ter Blauwhof f  (2008)). 
35  The European Convention on Human Rights of  1950 (Hereaf ter ECHR).  
36  Established in accordance with Art 19. 
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(2) There shall be no interference by a public authority with the exercise of  this right except 
such as is in accordance with the law and is necessary in a democratic society in the 

interests of  national security, public safety or the economic well-being of  the country, 
for the prevention of  disorder or crime, for the protection of  health or morals, or for the 

protection of  the rights and f reedoms of  others.37 

Article 8(1) protects the right to respect for private and family life and article 8(2) 

prohibits a public authority from interfering with the exercise of this right, unless the 

public authority is protecting a lawful interest. Article 8 must be read with article 14. 

Article 14 reads: 

Prohibition of  discrimination 

The enjoyment of  the rights and f reedoms set forth in this Convention shall be secured 
without discrimination on any ground such as sex, race, colour, language, religion, political 

or other opinion, national or social origin, association with a national minority, property, 

birth or other status.38 

Article 14 implies that the right to respect for private and family life shall be secured 

without discrimination on any listed ground. When this right is allegedly violated a 

complainant can petition because the ECtHR ensures that Contracting States respect 

the rights guaranteed by the ECHR.39 Due to the space limitation, this section will only 

discuss Odièvre v France (Odièvre)40 and Jäggi v Switzerland (Jäggi)41 to highlight the 

recognition of the right to know one’s own origins and the right to identity and how 

these rights should be balanced with other parties’ rights. Additionally, it will discuss 

Rose and Another v Secretary of State for Health Human Fertilisation and Embryology 

Authority (Rose),42 where the England and Wales High Court (EWHC) held that article 

8 protects DCC’s rights to know their genetic origins and rights to identity.  

In Odièvre, the applicant lacked knowledge of her biological origins as her mother gave 

birth anonymously and her birth was kept secret, hence she alleged that her right to 

respect for her private and family life was violated.43 In Jäggi, the applicant was unable 

to have a DNA test carried out on a deceased person to determine his parentage, 

hence he argued that his right to respect for his private and family life was violated.44  

 
37  ECHR. 
38  Ibid. 
39  Art 19 of  ECHR. See also European Court of  Human Rights Council of  Europe ‘Questions and 

Answers’ available at https://www.echr.coe.int/documents/d/echr/questions_answers_eng  

(Accessed 24 February 2024). 
40  Odièvre v France (App No 42326/98) 2003 ECtHR (Hereaf ter Odièvre (2003)). 
41  Jäggi v Switzerland (App No 58757/00) 2006 ECtHR (Hereaf ter Jäggi (2006)). 
42  Rose (2002). 
43  Para 3. 
44  Para 21. 

https://www.echr.coe.int/documents/d/echr/questions_answers_eng
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In Odièvre, the ECtHR reiterated that article 8 protects a right to identity, personal 

development, to establish and develop relations with other people.45 The right to 

personal development include the right to access the details of a person’s identity and 

to obtain information that informs one’s personal identity, such as the identity of one’s 

parents.46 In Jäggi, it was asserted that ‘the right to know one’s ascendants falls within 

the scope of the concept of private life.’47 Private life ‘encompasses important aspects 

of one’s personal identity, for example, the identity of one’s parents.’48  

In both cases it was stated that article 8 may require that Contracting States adopt 

measures aimed at securing respect for private life in the sphere of relations of 

individuals between themselves.49 A fair balance must be struck between competing 

interests and ‘Contracting States enjoys a margin of appreciation in both regards.’50 

The nature of the obligation will depend on the aspect of private life that is at issue.51 

In Odièvre, the ECtHR conceded that the applicant had a right to know her origins as 

derived from private life and her interests in her personal development was protected 

by the scheme of  ECHR.52 However, it asserted that the mother’s interests to remain 

anonymous in order to protect her health by giving birth in appropriate medical 

conditions could not be denied.53 The interests of her adoptive parents, the father and 

members of her natural family were also considered.54 Lastly, France’s aim to protect 

the mother and child’s health during pregnancy, to avoid abortions, particularly illegal 

one’s were considered.55 In Jäggi, his right to establish his parentage was weighed 

against the right to respect for the dead, the right of third parties to the inviolability of 

the deceased’s body and the public’s interests in preserving legal certainty.56  

In Odièvre, the ECtHR noted that the applicant was given access to the non -identifying 

information of her natural mother and family, which allowed her to trace some of her 

 
45   Para 29. 
46   Ibid. The birth and nature of  one’s conception forms part of  one’s private life.  
47   Para 25. 
48   Ibid. 
49   Odièvre (2003) para 40; Jäggi (2006) para 33. 
50   Ibid. 
51   Odièvre (2003) para 46; Jäggi (2006) para 36. 
52   Para 44. 
53   Ibid. 
54   Ibid 
55  Odièvre (2003) para 45. The ECtHR emphasised that the right to life is a higher-ranking value, 

guaranteed by the ECHR. 
56   Para 39. 
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roots, whilst protecting the interests of third parties.57 Additionally, it noted that France 

did set up a system which authorised an independent council to waive confidentiality, 

with the mother’s consent and deemed this to be sufficient evidence of France’s efforts 

to strike a balance and ensure sufficient proportion between competing interests.58 

France did not overstep its margin of appreciation, according to the majority judges.59 

In Jäggi, the ECtHR noted that the deceased’s family did not provide any religious or 

philosophical reasons for opposing the taking of a DNA sample.60 The ECtHR added 

‘that the private life of a deceased person from whom a DNA sample was to be taken 

could not be adversely affected by a request to that effect made after his death.’61 

Further, the preservation of legal certainty could not be used as a justification for 

depriving him of the right to ascertain his parentage because the granting of a paternity 

suit constituted an exception to a transitional law and the Swiss Government admitted 

that the recognition of biological paternity would have no effect on the register of births, 

deaths and marriages.62 Thus, it held that in the circumstances of the case, the Swiss 

authorities did not secure respect for his private life and hence violated article 8.63 

The decision in Odièvre has rightfully been criticised.64 The dissenting judges in the 

case, state that the Contracting States’ margin of appreciation should not be regarded 

as exempting the ECtHR from its duty to review the way in which the rights had been 

balanced as it did.65 France gave absolute priority to the mother’s right because she 

retained the right to decide whether her information had to be released, which 

precluded the balancing of the interests at stake.66 The ECtHR indirectly gave the 

mother’s right absolute priority, which violated the child’s right’s inner core.67  

The inner core refers to the fundamental aspect or central condition of a right.68 Certain 

aspects of the right to private life are peripheral69 to that right, whereas others form 

 
57   Para 48. 
58   Odièvre (2003) para 49. 
59   Ibid. 
60   Para 41. 
61   Jäggi (2006) para 42. 
62   Jäggi (2006) para 43. 
63   Jäggi (2006) para 44. 
64   Besson (2007) 151. 
65   Odièvre (2003) para 6-7. Dissenting judgment 
66   Odièvre (2003) para 11. Dissenting judgment. 
67   Odièvre (2003) para 18. Dissenting judgment. 
68   Besson (2007) 148. 
69   In contrast to inner core, peripheral means on the edge or periphery of  the right, in other words non-

fundamental. 
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part of its inner core.70 The dissenting judges held that the right to an identity, which is 

an essential condition of the right to autonomy and development is within the inner 

core of the right to respect for one’s private life.71 To that point, the ECtHR conceded 

that she had a right to know her origins as derived from private life and her interests 

in her personal development was protected by the scheme of the ECHR.72 Therefore, 

the most objective scrutiny was called for when weighing up the competing interests.73 

Besson notes that the judges in Jäggi, incorporated the approach of the dissenting 

judges in Odièvre..74 They struck a balance between the competing interests and did 

not give absolute priority to one right over another.75 The dissenting judges in Odièvre, 

found that France did not strike a fair balance between the interests concerned and 

hence violated article 8.76 France should have given the independent council authority 

to decide whether the mother’s information had to be released. That would probably 

have struck a balance between the competing interest.  

In Rose, an adult and EM, a minor struggled to access data about their donors.77 As 

a result, they approached the EWHC and argued that article 8 protected their rights to 

access this data and article 14 barred the United Kingdom (UK) from discriminating 

against them.78 They asserted that the UK had to ensure that vital non-identifying data 

of donors were recorded and accessible.79 Additionally, the UK had to establish a 

voluntary contact register to facilitate the exchange of data and contact between DCC 

and donors, as per their duties under articles 8 and 14.80 Further, they asserted that 

the failure to take these steps was a violation of their articles 8 and !4 rights, which 

could not be justified and that these steps did not require the compulsory disclosure 

of donors’ identities.81 

 
70   Odièvre (2003) para 11. Dissenting judgment. 
71   Ibid. 
72   Para 44. 
73   Odièvre (2003) para 11. Dissenting judgment. 
74   Besson (2007) 154. 
75   Ibid. 
76   Odièvre (2003) para 21. Dissenting judgment. 
77   Para 14. 
78   Rose (2002) para 15. 
79   Ibid. 
80   Ibid. They compared their rights with the rights of  adoptees. They also claimed that the legal regime 

discriminated between DCC who were born before and af ter the legal regime came into force.  
81   Ibid. 
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The EWHC held that respect for one’s private and family life requires that one know 

the details of one’s identity, which includes one’s biological origins.82 Understanding 

one’s biological origins protects one’s physical, social and psychological integrity.83 

Hence, the EWHC concluded that article 8 was engaged but unfortunately, did not rule 

on whether article 8 was breached. The lesson that can be learned is that article 8 

protects the right to know one’s donor and traditional surrogate. Arguably, article 8 

also protects SBC’s rights to know their gestational surrogates as article 14 bars 

Contracting States from discriminating against people based on birth status. In 

conclusion, the right to know one’s biological origins originates from these conventions 

and has found progressive recognition in these cases.  

2.3. Reproduction Globally 

Reproduction traditionally meant, sexual intercourse between one male and one 

female and it was deemed to be an experience reserved for married couples.84 

However, some adults were infertile.85 A person can either be conception or pregnancy 

infertile.86 The World Health Organisation has declared infertility a world-wide issue,87 

hence the fertility industry and adults had to find ways to ameliorate its effects.  

The traditional alternative was adoption.88 Unfortunately, adoption came with issues 

such as genetically unrelated children,89 psychologically scarred children,90 a lengthy 

process91 and decreasing numbers of babies available to adopt,92 amongst others. 

Due to infertility and these adoption issues, the fertility industry introduced AR.93 AR 

 
82   Rose (2002) para 45.  
83   Ibid. 
84   Manning WD ‘Marriage and Cohabitation following premarital conception’ (1993) 55(4) JMF 840. 
85   Hruska KS et al ‘Environmental factors in fertility’ (2000) 43(4) COG 821. 
86   A person is conception infertile if  she/he is unable to contribute her/his own gamete for the purpose 

of  conception. A person is pregnancy infertile if  she is unable to carry a pregnancy to terms.  See AB 
(2017) para 8. 

87   Ely J ’Staggering one in six adults of  childbearing age across the world are infertile, landmark WHO 
report claims' available at https://www.google.com/amp/s/www.dailymail.co.uk/health/artic le -
11933331/amp/Staggering-one-six-people-world-infertile-landmark-report-claims.html (Accessed 5 

July 2023). 
88   AB (2017) para 25. 
89  National Adoption Coalition of South Africa v Head of Department of Social Development, for the 

Province of KZN and Others 2020 (4) SA 284 (KZD) para 1 (Hereaf ter NACSA (2020)). 
90   NACSA (2020) para 42. 
91   NACSA (2020) para 48. 
92   Bitler M & Zavodny M ‘Did abortion legalisation reduce the number of  unwanted children? Evidence 

f rom adoptions’ (2003) 34(1) PSRH 25. 
93   AB (2017) para 25. 

https://www.google.com/amp/s/www.dailymail.co.uk/health/article-11933331/amp/Staggering-one-six-people-world-infertile-landmark-report-claims.html
https://www.google.com/amp/s/www.dailymail.co.uk/health/article-11933331/amp/Staggering-one-six-people-world-infertile-landmark-report-claims.html
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enables conception infertile people to use donor gametes to conceive94 and pregnancy 

infertile people to use the wombs of surrogates to carry and deliver babies.95 

Also, same-sex couples are more common than before.96 They cannot reproduce 

coitally,97 hence they often use alternatives to reproduce or start families.98 However, 

again, adoption is accompanied by many issues. Same-sex couples also continue to 

face an uphill battle in their attempts to adopt children.99 For example, in 2021, the 

Nebraska Supreme Court had to overturn a lower court’s decision 100 wherein the lower 

court denied a lesbian couple’s adoption application even though the minor lived with 

them since birth.101 Also, many counties still forbid adoption for same-sex couples.102  

Same-sex couples, thus often choose and prefer to use donor conception and 

surrogacy. AR enables one party to be biologically related to the child. A gay couple 

may, for example, have a donor egg fertilised with one male’s sperm and the resulting 

embryo can be carried by a gestational surrogate.103 A lesbian couple may, for 

example, have one of the females artificially inseminated with donor sperm.104 

Lastly, SMC are more common than before.105 SMC cannot reproduce alone.106 

Hence, they need to use alternatives to reproduce or start families. SMC bemoans the 

issues that accompanies adoption and suffer discrimination in their attempts to adopt 

children.107 For these reasons, inter alia, SMC prefer AR. Kelly notes that the use of 

donor sperm amongst the Australian SMC community is so common that fertility clinics 

 
94  AB (2017) para 8(c). See also van Niekerk (2017) 3. 
95  Van Niekerk C ‘Section 284 of  the Children’s Act: Do roots really matter?’ (2015) 18(2) PELJ 401 

(Hereaf ter Van Niekerk (2015)). 
96 Berkowitz D ‘Gay men and surrogacy’ in Goldberg AE & Allen KR (eds) LGBT-Parent Families: 

Innovation in research and implications for practice (2013) 71. 
97  VJV (2023) para 58. 
98  VJV (2023) para 9. 
99  Kelly H v State (In re adoption of Yasmin S) 308 Neb. 771 (Neb. 2021) at 771-777 (Hereaf ter Kelly 

(2021)). 
100 Kelly (2021) at 777. 
101 Ibid. 
102 Molina-Ricaurte CJ & Buelvas JET ‘Male same-sex couples and surrogate motherhood: At a 

crossroads’ (2022) 28(3) RIP 164; Goldberg AE & Scheib JE ‘Why donor insemination and not 
adoption? Narratives of  female partnered and single mothers’ (2015) 64(5) IJAFS 735-739 

(Goldberg & Scheib (2015)). 
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directly advertise to them.108 Donor conception enable them to be genetically related 

to the children as they can, for instance, be artificially inseminated with donor sperm.109  

This is how donor conception and surrogacy became sought after. Due to the 

increased use of donor gametes and the implication for children’s rights to know their 

biological origins, this dissertation is enjoined to discuss the historical status of 

donors.110 

2.4. Donor gametes 

2.4.1. Anonymous donor gametes 

The first recorded use of donor sperm for artificial insemination was in 1884.111 ‘The 

first use of ovum donation occurred in 1983.’112 Society historically frowned upon 

donor conception.113 Hence, states gave donors the right to remain anonymous, for 

example, in the UK114 and Iceland.115 Allan summarises the reasons for secrecy as 

follows: 

The history of  assisted reproductive technology illustrates that the secrecy surrounding the 

practice focused primarily upon sex, marriage, morality, adultery, masturbation, the 
presence of  a doctor using an instrument to inseminate the woman, inheritance,  legal 

parentage and stigma concerning male infertility.116 

The reasons surrounding secrecy can be put into one of three main aspects namely, 

the legal, public perception and sustainability aspect. First, donor anonymity was 

necessary to allow DCC to be properly seen as the legal children of intended parents 

and to protect donors from incurring any legal duties in respect of DCC.117 For 

example, in the 1950s the Superior Court of Cook County Illinois held that a DCC was 

 
108 Kelly (2019) 389. See also VARTA (2018) at 22. The VARTA reported that single women, at 52% 

were the largest user group of  donor sperm in Victorian in 2018.  
109 Goldberg & Scheib (2015) 733. 
110 The historical status of  surrogates will not be discussed here because there is very little historical 

academic discourse around the issue of  legal protection for a right to know one’s surrogate. See 
Mulligan (2022) 29-31. 

111 Merino K ‘Connecticut’s dilemma: Consumer DNA testing, sperm donor anonymity and public health’ 
(2021) 24(4) QHLJ 551. 

112 Braverman AM ‘How the internet is rephrasing assisted reproduction: From donor of fspring registries 

to-direct-consumer genetic testing’ (2010) 11(2) MJLST 479. 
113 Allan S ‘Donor conception, secrecy and the search for information’ (2012) 19(4) JLM 635 (Hereaf ter 

Allan (2012)). 
114 Ch 37 S 31(5) of  the UK Human Fertilisation and Embryo Act of  1990.  
115 Art 4 of  the Iceland Artif icial Fertilisation and Use of  Human Gametes and Embryos for Stem-Cell 

Research Act 55 of  1996. 
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117 Cowden M ‘No harm, no foul: A child’s right to know their genetic parents’ (2012) 26(1) IJLPF 104 

(Hereaf ter Cowden (2012)). 
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illegitimate even though the husband consented before his wife was inseminated.118 

Similarly, in the 1960s the Supreme Court of New York held that a DCC born to a 

married woman was an illegitimate child.119  

Secondly, donor anonymity was necessary to protect intended parents, donors and 

DCC against societal stigma.120 Infertility was seen as an embarrassing and 

distressing issue,121 inter alia. Intended parents were ridiculed as it was known that 

infertile people used donor gametes.122 Married women were labelled as adulterers 

for using donor sperm, even though their husbands consented.123 Sperm donors were 

viewed with suspicion as donation involved masturbation .124 Masturbation was 

associated with moral disgrace and shame.125 Lastly, it was feared that openness 

would create social and psychological problems for DCC and their families.126 

Thirdly, fertility professionals were concerned about the impact that openness would 

have on the fertility industry.127 Sperm banks and fertility clinics feared that openness 

would scare away potential donors.128 They argued that the rates of sperm and egg 

donation would drop, thereby denying many people access to AR.129 They added that 

openness would potentially collapse the entire industry.130 Thus, parents were strongly 

encouraged to keep the donation a secret.131 

2.4.2. Shift in attitudes towards anonymous gamete donation 

During the last quarter of the twentieth century, the notion that secrecy was necessarily 

the best option weakened in official discourses.132 First, the illegitimacy concern has 

 
118 Doornbos v Doornbos 139 N.E.2d (Ill. Super. Ct. Dec 13, 1954) at 844 (Hereaf ter Doornbos (1954)).   
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124 Cowden (2012) 104. 
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127 Mason MA & Ekman T Babies of technology: Assisted reproduction and the rights of the child (2017) 
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129 Cowden (2012) 104. 
130 Ibid. 
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(2014) 28(3) IJLPF 321. 
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19 
 

been reversed.133 In People v Sorensen, the California Appeal Court held that if a wife 

uses donor sperm and her husband consents, he is the lawful father.134 He  was liable 

to pay child support after they separated135 as paternity was established when he 

purchased the semen used to inseminate his wife.136 The reversal of illegitimacy has 

been confirmed by legislation.137 

Secondly, the public perception of donor conception has slightly changed.138 Married 

women are no longer called adulterers for using donor sperm.139 In People v Sorensen 

the California Appeal Court asserted that it is absurd to call a married woman an 

adulterer for using donor sperm to conceive.140 The California Appeal Court explained 

that the doctor may be a female, the donor may be far away or the husband might be 

inserting the semen himself via a syringe.’141 Cowden adds that ‘fertility technology is 

now seen as a treatment that couples have a right to access.’142  

Thirdly, the fear that openness would scare potential donors away or potentially 

collapse the industry has lost resonance.143 An early Swedish report, for example, 

indicated a decline in new donors by 1988,144 however, a 1995 Swedish report 

indicated ‘a 65% increase, 69 new donors in 1989 to 106 in 1993.’145 Mundy points 

out that a UK Human Fertilisation and Embryo Authority report indicated that the 

number of new sperm donors stood at 224 in 2004 and rose to 251 in 2005, and the 

number of new egg donors rose from 1032 in 2004 to 1050 in 2008.146 There are more 

factors that influenced the change in attitude towards secrecy but due to the space 

limitation, all cannot be discussed. 

2.4.3. Anonymous gamete donation banned 
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Donor anonymity was first banned by Sweden.147 The Insemination Act gave DCC 

access to their donors’ identities, if they were deemed to be sufficiently mature to 

understand the nature of such action.148 The Insemination Act was replaced by the 

Genetic Integrity Act (GIA).149 The GIA gives DCC a right to access their donors’ 

identities as recorded in a hospital’s special journal, if they have reached a sufficient 

level of maturity.150 The social welfare committee is also obliged, on request, to assist 

DCC to find out if there are data about their genetic origins recorded in a special 

journal.151 

The UK enacted the Human Fertilisation and Embryology Authority (Disclosure of 

Donor Information) Regulations (HFEAR).152 The HFEAR gave 16-year-old DCC 

access to their donors’ non-identifying information153 and those who were 18 years of 

age access to their donors’ identities.154 The Human Fertilisation and Embryology Act 

(HFEA) of 2008155 amended the Human Fertilisation and Embryology Act of 1990.156 

The new HFEA gives 16-year-old DCC access to their donors’ non-identifying.157 

Those who are 18 years of age can access their donors’ identities.158 

More recently, Germany enacted the Sperm Donor Registry Act (SDRA).159 The SDRA 

established a sperm donor registry.160 Clinics must obtain and keep the information of 

donors, DCC and the woman undergoing treatment for at least 110 years.161 The 

SDRA gives 16-year-old DCC the right to access their donors’ identities.162 The 

parents of DCC can access the identities of donors at any age.163  
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153 Reg 2(2). 
154 Reg 2(3). 
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To conclude, states are continuing to remove donor anonymity.164Allan states that 

Austria, Argentina, Croatia, Finland, Ireland, the Netherlands, New Zealand, Norway, 

Switzerland and Uruguay, amongst others has removed donor anonymity.165 Allan 

notes that Switzerland was the first state to introduce retrospective access to donors’ 

identities.166 Since there is a trend towards openness, the next section will define and 

scope the notion of the right to know one’s biological origins from the perspective of 

DCC and SBC. 

2.5. Definition and scope of children’s rights to know their biological origins 

Ravitsky states that ‘the notion of knowing one’s origins is complex and can have a 

variety of meanings for different people,’ but he accepts there are two approaches.167 

First, it is consequentialist, I.e. children who lack knowledge of their own origins are 

harmed and such harm can be empirically assessed and demonstrated.168 Secondly, 

it is conceptual, meaning knowing one’s own origins is a basic human right and no 

empirical support is required to demonstrate what harm occurs when it is violated.169 

In terms of the first approach, Ravitsky argues that denying children this right deprives 

them of the liberty of establishing their true genetic identity and limits their freedom of 

association.170 In terms of the second approach, Ravitsky argues that a lack of this 

knowledge poses a medical risk to children, creates health disparities between those 

who know their biological origins and those who do not171 and may result in complex 

identity issues, social challenges and psychological distress.172  

The question is then how many aspects this right consists of. Ravitsky suggests that 

the right to know one’s biological origins consists of at least four aspects namely, the 
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parental disclosure, medical, identity and relational aspect.173 Ravitsky states that 

‘each of these aspects relies on a distinctive understanding of the meaning of genetic 

relatedness.’174 This dissertation will discuss these aspects in the hierarchy of 

importance. 

The first aspect is the parental disclosure aspect.175 Ravitsky suggests that intended 

parents should inform DCC about their birth status.176 Van den Akker notes that many 

surrogates assert that commissioning parents should inform SBC about their birth 

status.177 Intended and commissioning parents understand their children better than 

everyone, hence they are arguably better placed to inform them. 

In certain instances, intended parents or commissioning parents will not be able to 

conceal DCC and SBC’s birth status, for example, infertile, same-sex and single 

parents.178 The secrecy could cause tension and related feelings between DCC and 

SBC and their intended and commissioning parents.179 Accidental discovery of one’s 

birth status can cause irreparable damage to one’s family relationships.180 Informing 

DCC and SBC about their birth status is, thus important. If children are aware of their 

birth status, they can exercise the other aspects.181 

The second aspect is the medical aspect.182 Ravitsky suggests that the medical aspect 

implies the right to know one's full medical history and the medically relevant genetic 

information about one’s donor.183 Knowing the medical history of one’s parents or 

families is important in the prevention and treatment of diseases as this information 

 
173 Ravitsky (2010) 668. See the def initions of  Cameron A et al ‘De Anonymising-Sperm Donors in 
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enhances the diagnostic capacity of doctors.184 It is certainly true for diseases that are 

linked to specific genes, for example, breast cancer.185 

Knowledge of this information is also important for children in terms of making day-to-

day health decisions.186 For example, a child may decide to have a colonoscopy at an 

earlier age if there is a history of colon cancer in his family.187 Further, knowledge of 

this information will be important for children when they eventually make reproductive 

decisions.188 For example, if there is a high likelihood that a disease could be inherited 

by a foetus, they may reconsider the decision to reproduce naturally. 

Traditional surrogates are also genetic parents,189 thus children should know their 

medically information. Gestational surrogates are only gestational parents,190 hence it 

appears that children do not need to know their medical information. Boddy et al state 

that there is some degree of cellular exchange between mother and foetus during 

gestation and some cells can remain indefinitely.191 Thus, Mulligan suggests that the 

gestational relationship appears to have some significance in the absence of a genetic 

link.192 Arguably, they should know their gestational surrogates’ medical information in 

case diseases or conditions are inherited by SBC.193 This aspect is easier to justify as 

it does not require the disclosure of donors and surrogates’ identities. 

The third aspect is the identity aspect.194 Ravitsky suggests that this aspect implies 

the right to have access to information about the donor as a person, in other words 

identifying information.195 He explains that the development of one’s personal identity 

necessitates that one knows where one came from, how one came to be and who one 

is.196 He emphasises that a lack of knowledge of one’s donor as a person could create 

a void in the formation of one’s personal identity, undermine a sense of continuity and 
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grounding, and lead to troubling and disruptive feelings of incompleteness.197 It must 

be noted, however, that some studies investigating DCC’ social and emotional 

development have shown no significant differences in socio-emotional adjustment 

between DCC and naturally conceived children.198 

Traditional surrogates are also the genetic parents of SBC,199 hence SBC should also 

know their traditional surrogates’ identities. Gestational surrogates are only gestational 

parents,200 thus it appears that children do not need to know their identities.201 

However, again, Mulligan suggests that the gestational relationship appears to have 

some significance in the absence of a genetic link202 and SBC may see themselves 

as part of the community of their gestational surrogates’ families, based on familial 

bonds.203 Hence, SBC should arguably know their gestational surrogates’ identities.  

The fourth aspect is the relational aspect.204 Ravitsky suggests that this aspect refers 

to the right to know the identity of one’s donor in order to make contact and initiate a 

relationship.205 SBC also argue they have a right to know their surrogates’ identities in 

order to make contact and initiate relationships with them.206 The CRC states that 

children have a right to know and be cared for by their parents.207 Biological and 

gestational parents may form part of the wider notion of parents.208 Hence, some  may 

argue that donors and surrogates should acquire parental rights and responsibilities, 

provided that they intend to acquire parental rights and responsibilities. 

 
197 Ravitsky (2010) 675. 
198 Golombok S et al ‘Children born through reproductive donation: A longitudinal study of  psychological 
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up study of  disclosure decisions, family relationships and child adjustment at adolescence’ (2012) 

25(2) RBO 199-202; Blake L et al ‘’Daddy Ran Out of  Tadpoles‘: How parents tell their children that 
they are donor conceived, and what their 7-year-olds understand’ (2010) 25(10) Human 
Reproduction 2531-2534. 

199 See 2.2 above. 
200 Ibid. 
201 Mulligan (2020) 23. Some authors characterise the gestational surrogate as a mere vessel.  
202 Mulligan (2022) 25. 
203 Mulligan (2020) 22. 
204 Ravitsky (2010) 668. 
205 Ravitsky (2010) 677. 
206 Donor kinderen ‘Donor-conceived and surrogate born people heard for the f irst time at the UN during 

the 30th anniversary Convention on the Rights of  the child’ available at 

https://www.donorkinderen.com/united-nations-2019 (Accessed 20 March 2024). 
207 See 2.2 above. 
208 Ibid. 

https://www.donorkinderen.com/united-nations-2019


25 
 

However, Besson suggests that the CRC does not necessarily imply the right to meet 

and be with one’s parents.209 Ravitsky adds that the relational aspect is an extensive 

understanding of genetic relatedness.210 He accepts that the realisation of this aspect 

may not be possible or practical.211 This aspect raises the question as to whether 

children’s rights to know their biological origins should be accompanied by parental 

rights and responsibilities for donors and surrogates.212 

2.6. Parental rights and responsibilities 

The traditional notions of family and parenthood consist of two opposite-sex parents 

and their biological children.213 The traditional notions have undergone revolutionary 

changes,214 meaning the traditional notions can no longer be universally applied.215 

The interests of donors, surrogates, intended parents, commissioning parents, single 

parents and same-sex parents, inter alia must be considered when parental rights and 

responsibilities are interpreted and developed.216  

Gamete donor agreements are contracts between intended parents and donors (and 

partners, if any), wherein parental rights and responsibilities are generally assigned to 

intended parents.217 When there is a dispute after the conclusion of said agreement, 

the intended parent test will be applied.218 For instance, in People v Sorensen, the 

California Appeal Court asserted that the ‘anonymous donor of sperm cannot be 

considered’ to be the natural father of a child because ‘he is no more responsible for 

the use made of his sperm than is the donor of blood or a kidney.’219  

In TJ v CV, a lesbian couple used sibling donor sperm to conceive a child220 and the 

sperm donor accepted that the DCC would be raised by the lesbian couple. To their 
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a long-term relationship or the law may not provide for donors or surrogates to acquire parental 
rights and responsibilities or contact. 

212 However, parental rights and responsibilities such as f inancial support comes at a risk as it may 
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219 At 284. 
220 Para 3. 



26 
 

shock and dismay, he revived his parental rights and contact application.221 The 

EWHC held that he could be a threat to the autonomy of the lesbian couple’s family 

unit.222 Thus, he was only awarded limited contact.223 This case supports the notion 

that even a known donor will waive his parental rights and responsibilities. 

A surrogacy agreement can generally be defined as an agreement under which a 

woman agrees to become pregnant for the sole purpose of surrendering custody of 

the child to the commissioning parents.224 In Johnson v Calvert, the surrogacy 

agreement provided that the fertilised egg and sperm of the Calverts would be 

implanted into Ms Johnson and she would relinquish her parental rights.225 Relations 

soured as the Calverts did not obtain life insurance for her.226 She filed suit and asked 

the California Supreme Court to declare her the mother, the Calverts then countersued 

and asked to be declared as the legal parents of the child.227 The California Supreme 

Court held that if the person giving birth and the person whose gamete was used in 

the conception are two different persons, the woman who contributed her gamete is 

the one who intended to procreate.228 As a result, the Calverts’ countersuit succeeded. 

A court is more likely to move away from the intended parents test in a traditional 

surrogacy dispute. In Re Baby M, for example, the intended parents could not provide 

any substantial reasons that warranted the termination of the natural mother’s parental 

rights.229 The New Jersey Supreme Court refused to enforce the agreement, 

reasoning that it conflicted with adoption laws, baby-selling laws and public policy.230 

The New Jersey Supreme Court restored the natural mother’s parental rights.231  

Children’s rights to know their biological origins should not be accompanied by 

parental rights and responsibilities for donors and surrogates, unless it is in their best 

interests. Ideally, children should have limited contact with their donors and 
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surrogates.232 This would allow them to know more about their biological origins, whilst 

protecting intended and commissioning parents’ parental autonomy. 

2.7. Undue legal burden 

An undue legal burden in this context may be described as placing a burden on same-

sex couples and SMC to ensure that donors and surrogates’ parental rights and 

responsibilities are realised. To recall, SMC and same-sex parents are often left with 

no choice but to use donor gametes and surrogacy.233 This chapter asserted that 

children’s rights to know their biological origins should not be accompanied by parental 

rights and responsibilities for donors and surrogates, unless it is in their best 

interests234 and ideally, children should have limited contact with them.235  

If donors and surrogates acquire contact rights, akin to parental rights, it could indeed 

place an undue legal burden on same-sex couples as they intend to be 

autonomous.236 To recall, the biological mother in Re Patrick took her and the boy’s 

lives as she and her lesbian partner could not make peace with the fact that the boy’s 

biological father (sperm donor) acquired significant contact rights via a court order.237 

It appears as though, this undue legal burden is less likely to impact SMC because 

Kelly, notes that SMC are more likely than other parent groups to seek out the donor, 

as his presence does not threaten the significance of a second, genetically unrelated 

parent as it might for same-sex or heterosexual couples.238 Regard must still be had 

for SMC who intend to parent alone. There should not be any arbitrary intrusion into 

their family environments as it could be contrary to their parental autonomy.239 

2.8. Conclusion 

Children's rights to know their biological origins are internationally recognised by 

conventions and courts.240 International jurisdictions have enacted legislation that 

protects children’s rights to know their biological origins241 and the consensus is that 
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parental rights should be assigned to intended and commissioning parents.242 In light 

of international trends and law, chapter three will investigate whether SA protects 

children’s rights to know their biological origins and whether these rights are 

accompanied by parental rights and responsibilities for donors and surrogates. 
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CHAPTER 3: CHILDREN’S RIGHTS TO KNOW THEIR BIOLOGICAL ORIGINS IN 

SOUTH AFRICA 

3.1. Introduction 

In 2017, the South African Law Reform Commission (SALRC) published a paper titled: 

‘the right to know one’s own biological origins.’1 In Paper 32, the SALRC investigated 

the legal framework that regulates children’s rights to know their biological origins 

internationally and domestically.2 The SALRC realised that SA’s legal framework is 

inconsistent with international law and trends.3 In light of this state of affairs, this 

chapter will investigate whether SA’s legal framework should be removed or amended. 

First, it will introduce the legal framework that regulates AR. Secondly, it will 

investigate the status of donors and surrogates. Thirdly, it will emphasise why SA 

should protect DCC and SBC’s rights to know their biological origins from an 

international law perspective. Fourthly, it will investigate whether SA’s legal framework 

is constitutionally sound. Fifthly, it will investigate whether SA donors and surrogates 

should acquire parental rights and responsibilities. 

3.2. Assisted Reproduction 

The National Health Act (NHA),4 the Regulations relating to the Artificial Fertilisation 

of Persons (RAFP) promulgated in terms of the NHA5 and the Children’s Act6 regulate 

AR. The Children’s Act defines artificial fertilisation as: 

The Introduction, by means other than natural means, of  a male gamete into the internal 

reproductive organs of  a female person for the purpose of  human reproduction, Including - 

(a) the bringing together of  a male and female gamete outside the human body with the 
view to placing the product of  a union of  such gametes in the womb of  a female person; 
or 

(b) the placing of  the product of  a union of  male and female gametes which have been 

brought together outside the human body, in the womb of  a female person. 7 

The RAFP defines artificial fertilisation as: 

 
1    SALRC para 1-8. 
2    SALRC para 1.11-1.49. 
3    Ibid. 
4    S 2 of  the National Health Act 61 of  2003 (Hereaf ter NHA).  
5    Reg 1 of  the Regulations relating to the Artif icial Fertilisation of  Persons (GN R175 in GG 35099 of  

2 March 2012) (Hereaf ter RAFP). S 68(1)(l) of  the NHA empowers the Minister to make regulations 

related to the artif icial fertilisation of  persons. 
6    The Children’s Act 38 of  2005 (Hereaf ter Children’s Act).  
7    S 1(1). 
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The introduction by other than natural means of  a male gamete or gametes into the internal 
reproductive organs of  a female person for the purpose of  human reproduction and 

includes artif icial insemination, in vitro fertilisation, gamete intrafallopian tube transfer, 

embryo intrafallopian transfer or intracytoplasmic sperm injections. 8 

The draft Regulations relating to the Artificial Fertilisation of Persons (draft RAFP) 

contains a similar definition, only the word ‘by’ is omitted.9 There is also artificial 

fertilisation where surrogacy is used.10 The Children’s Act defines a Surrogate 

Motherhood Agreement (SMA) as: 

An agreement between a surrogate mother and a commissioning parent in which it is 
agreed that the surrogate mother will be artif icially fertilised for the purpose of  bearing a 

child for the commissioning parent and in which the surrogate mother undertakes to hand 
over such a child to the commissioning parent upon its birth, or within a reasonable time 
thereaf ter, with the intention that the child becomes the legitimate child of  the 

commissioning parent.11 

In artificial fertilisation where surrogacy is not used, namely, in vitro fertilisation, no 

genetic link is required as a woman may undergo an in vitro fertilisation cycle and use 

donor ovum and sperm.12 It is anomalous that double donation is allowed in cases of 

AR but not in cases of surrogacy. The same argument was raised in AB v Minister of 

Social Development (AB).13 In artificial fertilisation where surrogacy is used, a genetic 

link is required because section 294 reads: 

Genetic origin of  the child 

No surrogate motherhood agreement is valid unless the conception of  the child 
contemplated in the agreement is to be ef fected by the use of  the gametes of  both 

commissioning parents or, if  that is not possible due to biological, medical or other valid 
reasons, the gamete of  at least one of  the commissioning parents, or where the 

commissioning parent is a single person, the gamete of  that person. 14 

Section 294 requires that both or at least one of the commissioning parents provide 

their gametes, in order for SMAs to be valid.15 If the male is infertile, donor sperm will 

be required.16 If the female is infertile, donor ovum or the surrogate’s ovum will be 

required.17 Only one partner may be infertile. Single commissioning parents must 

provide their own gametes in order to comply with section 294.18 Section 294 implies 

 
8    Reg 1. 
9     Reg 1 of  the draf t Regulations relating to the Artif icial Fertilisation of  Persons (GN 1165 in GG 40312 

of  30 September 2016) (Hereaf ter draf t RAFP). 
10   Ch 19 of  Children’s Act. 
11   S 1(1). 
12   Reg 10(2)(a)(ii) of  RAFP. 
13   Para 152. 
14   Children’s Act. 
15   Ibid. 
16   Van Niekerk (2015) 401. 
17   Ibid. 
18   Children’s Act. See also AB (2017) para 8. 



31 
 

that the genetic origins of children must be safeguarded. In light of this state of affairs, 

the next section will investigate the status of SA donors and surrogates. 

3.3. Anonymity 

In 1983, the Human Tissue Act (HTA) was enacted.19 The HTA prohibited any person 

from disclosing the identities of people from whom gametes had been removed,20 for 

the purpose of artificially fertilising other people.21 The HTA made donor anonymity a 

legal requirement.22 Van Niekerk correctly points out that gamete donation in SA has 

predominantly been anonymous.23 

In 2020, Thaldar published a paper wherein SA egg donors were surveyed.24 

Significantly, 79% said that they would donate their gametes in a mandatory identity 

disclosure regime.25 There may perhaps be a trend towards openness in SA according 

to some donors.26 There are also cases that confirm that same-sex couples are using 

known sperm donors.27  

However, Thaldar and Shozi state that gamete banks and donation agencies still 

believe that anonymity remains a legal requirement.28 The question is, then what does 

the legal framework state in this regard. Section 41(2) reads: 

Access to biographical and medical information concerning genetic parents  

(1) A child born as a result of  artif icial fertilisation or surrogacy or the guardian of  such 
child is entitled to have access to- 

(a) any medical information concerning that child's genetic parents; and  
(b) any other information concerning that child's genetic parents but not before the child 

reaches the age of  18 years. 

 
19   Long tittle of  The Human Tissue Act 65 of  1983 (Hereaf ter HTA).  
20   S 33(1)(c). 
21   S 19(c) of  HTA. 
22   D’Almaine If donor-conceived children have a constitutional right to know their genetic origins, what  

protection is there for donors in terms of their constitutional right to privacy? (Unpublished LLM 
thesis, University of  KwaZulu Natal 2020) 2 (Hereaf ter D’Almaine (2020)).  

23   Van Niekerk C ‘When is a donor a daddy? Informal agreements with known sperm donors: Lessons 
f rom abroad’ (2021) 42(1) Obiter 72 (Hereaf ter Van Niekerk (2021)). 

24  Thaldar DW ‘Egg donors’ motivations, experiences, and opinions: A survey of  egg donors in South 

Africa’ (2020) 15(1) PLoS ONE 1 (Hereaf ter Thaldar (2020)). 150 egg donors f rom the population of 
226 participated in an online survey. 

25  Thaldar (2020) 8. 
26  Thaldar (2020) 1. 
27  QG v CS (2021) para 13; EJ and Others v Haupt NO 2022 (1) SA 514 (GP) para 18 (Hereaf ter EJ 

(2022)). However, not always with ideal results if  they do not wish the donor to have a relationship 

with the child. 
28  Thaldar DW & Shozi B ‘Is open-identity gamete donation lawful in South Africa’ (2022) 112(6) SAMJ 

409 (Hereaf ter Thaldar & Shozi (2022)). 
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(2) Information disclosed in terms of  subsection (1) may not reveal the identity of  the 
person whose gamete was or gametes were used for such artif icial fertilisation or the 

identity of  the surrogate mother. 
(3) The Director-General: Health or any other person specif ied by regulation may require 

a person to receive counselling before any information is disclosed in terms of  

subsection (1).29 

Section 41(2) is bolstered by regulation 19, which reads: 

Prohibition of  Disclosure of  certain facts  

No person shall disclose the identity of  any person who donated a gamete or received a 
gamete, or any matter related to the artif icial fertilisation of  such gametes, or reproduction 

resulting f rom such artif icial fertilisation except where a law provides o therwise or a court 

so orders.30 

According to section 41(1) any medical information of donors may be accessed. Any 

other non-identifying information of donors may be accessed but only when DCC 

reach the age of 18. Section 41(2) and regulation 19 prohibit DCC from accessing their 

donors’ identities. There is also no judicial statement that gives DCC a right to know 

their donors’ identities.31 Hence, donor anonymity is indeed still required. Traditional 

surrogates are also genetic parents and, thus their status is also covered here. 

Gestational surrogates are not genetic parents, thus on a plain reading of section 41, 

their status is not covered by this discussion. 

Surrogacy was not expressly regulated prior to the enactment of chapter 19 of the 

Children’s Act.32 It is unknown whether SBC in SA historically knew their surrogates’ 

identities. Currently, SA surrogates are first sourced within the commissioning parents’ 

own family or social network circles.33 When there is no one within these circles to 

assist, surrogates are sourced via agencies, fertility clinics, advisory groups, attorneys 

and the internet,34 inter alia. 

The former group of surrogates would previously be known to commissioning parents 

and the latter group not. Commissioning parents may establish relations with the latter 

 
29   Children’s Act. 
30   RAFP. See also Reg 19 of  draf t RAFP. 
31   Skosana T ‘A donor-conceived child’s right to know its genetic origins: A South African perspective’ 

(2017) 38(2) Obiter 266 (Hereaf ter Skosana (2017)). 
32   AB (2017) para 34; Van Niekerk (2015) 399. 
33 Robynne Friedman Surrogacy Attorneys ‘Surrogacy in South Africa’ available at 

https://surrogacylaw.co.za/surrogacy-in-south-africa/ (Accessed 6 March 2024). 
34  Ebrahim F A surrogate mother’s post-birth contract with the family formed through surrogacy: A 

missed opportunity for South Africa or opening pandora’s box? (Unpublished LLM thesis, University 
of  the Western Cape 2023) 33-34 (Hereaf ter Ebrahim (2023)). 

https://surrogacylaw.co.za/surrogacy-in-south-africa/
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group before or after all parties agree to continue with the surrogacy process.35 It is 

currently unknown whether many SMAs do include contact, especially when the 

surrogate was previously unknown to the commissioning parents.36 

On a plain reading of section 41(1), it seems as though SBC may not access any 

medical or other non-identifying information of their gestational surrogates. Section 

41(2) also bars SBC from knowing their surrogates’ identities. If the surrogates are 

family members or close friends with commissioning parents, SBC will most likely 

know their surrogates, however, if not, SBC will most likely not know their surrogates.  

SA’s legal regime has been criticised. Skosana states that section 41(2) and regulation 

19 are contradictory.37 Section 41(2) imposes an absolute restriction on the disclosure 

of donors and surrogates’ identities, whilst regulation 19 provides for exceptions in 

respect of donors’ identities. Skosana argues that primary legislation prevails over 

subordinate legislation.38 If Skosana is correct, the absolute restriction prevails, which 

then creates a legal minefield as children may enquire about their biological origins.39  

Khampepe J, in her dissenting judgment in AB, adds that sections 41(2) and 294 are 

contradictory.40 The Minister confirms that section 294 promotes the best interests of 

children to be born insofar as they have the right to know their genetic origins.41 

Section 41(2) promotes donors and surrogates’ anonymity.42 Sections 41(2) and 294 

serve competing interests.43 She adds that ‘it is trite that, where possible, different 

provisions in a single Act should be read as consistent with one another.’44 Sections 

41(2) and 294 cannot be reconciled in their current form. They create inconsistencies 

as section 294 allows SBC to know, partially or fully, their genetic origins, whilst section 

 
35 Javan M ‘The fascinating world of  Surrogacy in South Africa’ available at 

https://www.dailymaverick.co.za/article/2020-04-13-the-fascinating-world-of-surrogacy-in-south-

africa/ (Accessed 8 March 2024). 
36  Sloth-Nielsen J ‘Surrogacy in South Africa’ in Scherpe JM, Fenton-Glynn C and Kaan T (ed) Eastern 

and Western perspectives on Surrogacy (2019) 186. There are no records of  SMAs, unless a search 

is conducted at each high court for such documents.  
37  Skosana (2017) 264. 
38  Ibid. 
39  Skosana (2017) 261. 
40  AB (2017) para 163. 
41  AB (2017) para 144(c). 
42  See 3.3 above. 
43  AB (2017) para 160-163. 
44  AB (2017) para 159. 

https://www.dailymaverick.co.za/article/2020-04-13-the-fascinating-world-of-surrogacy-in-south-africa/
https://www.dailymaverick.co.za/article/2020-04-13-the-fascinating-world-of-surrogacy-in-south-africa/
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41(2) completely bars children born of double-donor in vitro fertilisation from knowing 

their genetic origins. 

These provisions are arguably unconstitutional. Meyerson 45 and Thaldar46 argue that 

section 294 discriminates against commissioning parents who want to conclude SMAs 

but cannot contribute their own gametes because of infertility. Van Niekerk adds that 

the nature of the infringement suffered by them serves only to intensify their feelings 

of inadequacy at being unable to procreate and this arguably, impairs their dignity and 

amounts to an impairment of a comparably, serious manner.47 Van Niekerk argues 

that such discrimination is unconstitutional.48 The apex court disagrees.49  

AB was conception and pregnancy infertile, thus she could not contribute her own 

gamete to meet the genetic link requirement.50 She then argued that section 294 

unjustifiably limited her right to equality, human dignity, privacy, access to health care 

services, including reproductive health care and bodily or psychological integrity.51 The 

majority first addressed the alleged discrimination, which is barred by the equality 

clause.52  

It held that the differentiation caused by the no-double-donor requirement is rationally 

connected to a legitimate government purpose, which safeguards children’s genetic 

origins, which is important for their self-identity and self-respect.53 The majority noted 

that infertility is not listed in section 9(3) of the Constitution54 and implied that infertility 

is not an analogous ground.55 It asserted that AB failed to show that the differentiation 

treated her in a way which fundamentally impaired her dignity or adversely affected 

her in a comparably, serious manner. It emphasised that the less favourable treatment 

of people such as AB does not amount to discrimination, let alone unfair discrimination. 

 
45   Meyerson D ‘Surrogacy, Geneticism and Equality: The case of  AB v Minister of Social Development ’  

(2019) 9(1) CCR 341 (Hereaf ter Meyerson (2019)). 
46  Thaldar DW “Post-truth jurisprudence: the case of  AB v Minister of Social Development” (2018) 34(2) 

SAJHR 252-253. 
47  Van Niekerk (2015) 411. 
48  Ibid. 
49  AB (2017) para 324. 
50  AB (2017) para 8. 
51  AB (2017) para 170. 
52  S 9 of  Constitution. 
53  AB (2017) para 294. 
54  AB (2017) para 298. The minority assumed that infertility is not a listed ground, see para 105.  
55  AB (2017) para 301. See also Meyerson (2019) 318. 
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Meyerson56 and the SALRC57 notes that some people regard infertility as a form of 

disability and disability is listed in section 9(3).58 

In terms of bodily and psychological integrity, the majority remarked that the AR 

choices that commissioning parents make should generally be respected.59 However, 

they held that section 12(2)(a) of the Constitution only applies to one’s own body, thus 

it only protects reproductive decisions that affects one’s own body.60 AB intended to 

enter into a SMA but she could not contribute her own gamete, thus her right to make 

decisions concerning reproduction was not restricted by section 294.61  

The apex court quickly dismissed62 her assertion that her right to have access to health 

care services, including reproductive health care in section 27(1)(a) of the Constitution 

had been violated.63 They held that section 27(1) must be read with section 27(2) and 

health care depends on the availability of resources and these rights are limited by a 

lack of such resources.64 Thus, the majority was unable to see how section 294 limited 

her right to health care services and reproductive health care.  

The apex court swiftly, dismissed65 her assertion that her right to privacy in section 14 

of the Constitution was infringed.66 The majority67 referred to S v Jordan and Others 

where the apex court held that the right to privacy includes the right to ‘make 

autonomous decisions in respect of intensely significant aspects of one’s personal 

life,’’68 but, declined ‘to posit an independent right to autonomy.’69 It was unable to see 

how section 294 limited her right to privacy. Section 294 was thus upheld.  

In KB and Another v Minister of Social Development (KB), the constitutionality of 

section 294 was revisited, but on a different basis.70 In KB, a wife and her husband 

 
56   Meyerson (2019) 321. 
57   SALRC para 2.1. 
58   Constitution. 
59   AB (2017) para 315. 
60   AB (2017) para 313. 
61   AB (2017) para 315. 
62   Meyerson (2019) 319. 
63   AB (2017) para 322. 
64   Ibid. 
65   Meyerson (2019) 319. 
66   AB (2017) para 323. 
67   Ibid. 
68  S v Jordan and Others (Sex Workers Education and Advocacy Task Force and Others as Amici 

Curiae) 2002 (6) 642 (CC) para 76 (Hereaf ter Jordan (2002)). 
69   Jordan (2002) para 53. 
70  KB and Another v Minister of Social Development  (2023) ZAMPMBHC 12 para 7 (Hereaf ter KB 

(2023)). 
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struggled to fall pregnant and were accordingly advised to obtain donor gametes, from 

which seven embryos were created.71 The wife carried one embryo successfully but 

during her second pregnancy she had to undergo an emergency hysterectomy and 

could, thus not carry the remaining embryos.72  

The applicants longed to see their son grow up with genetically related siblings.73 The 

only way they could realise this dream was through surrogacy, hence they found a 

woman who was willing to act as a surrogate in order to carry the three remaining 

embryos.74 They could not comply with the genetic link requirement, hence they 

approached the High Court to challenge the constitutionality of section 294 and 

suggested that the following words be read into section 294: 

Or where the genetic origin of  the child is the same as that of  any of  her siblings’ at the 

end thereof  af ter the words ‘where the commissioning parent is a single person, the 

gamete of  that person.75 

The applicants argued that section 294 unreasonably and unjustifiably infringed their 

boy’s rights to dignity, equality and to have his best interests treated as paramount.76 

Edgcumbe states that she was conscious of the fact that the apex court had already 

ruled that the genetic link was in the child's best interests, thus she differentiated her 

facts from the facts of AB.77 The Minister opposed the applicants’ application. 

The Minister argued that the constitutionality of section 294 was already dealt with in 

AB and the applicants did not make out a proper case for the relief sought.78 In terms 

of the Minister’s first claim, the High Court acknowledged that the apex court already 

pronounced itself on the constitutionality of section 294.79 However, there was a 

material difference between the challenge in AB80 and KB as the challenge in KB was 

also based on the child’s best interest.’81 The Minister’s argument failed, thus the High 

 
71  KB (2023) para 8-9. 
72  KB (2023) para 9. 
73  Edgcumbe A ‘Is the writing on the wall for the genetic link requirement in surrogacy agreements?’ 

(2023) 26(1) PELJ 7-8 (Hereaf ter Edgcumbe (2023)). 
74  KB (2023) para 9. 
75  KB (2023) para 7. They initially launched an application for direct access to the Constitutional Court 

under case number CCT182/21, however, direct access was refused.  
76  KB (2023) para 28. 
77  Edgcumbe (2023) 8. 
78  KB (2023) para 10. 
79  KB (2023) para 28. 
80  See 3.3 above; AB (2017) para 170. 
81  KB (2023) para 28. 
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Court had to decide whether the prohibition in section 294, which effectively denied 

the minor child a genetically related sibling, passed constitutional muster.82  

The applicants did not allege or prove any violation of their own rights.83 Edgcumbe 

states that they took the sensible approach84 by rather arguing that section 294 

violated the boy’s rights. The High Court expressed that the applicants failed to 

elaborate on how section 294 violated the child’s rights.85 It was incumbent upon the 

applicants to identify the rights that were allegedly violated and to provide the basis 

upon which the rights were allegedly violated. 

The High Court agreed with the Minister that the applicants ‘simply identified the rights 

allegedly violated’ by section 294 ‘without necessarily providing the basis upon which 

they contended that such rights were violated.’86 The bald allegations of the applicants 

did not even trigger the Harksen v Lane No (Harksen v lane)87 approach. As a result, 

their constitutionality challenge failed and hence there could be no reading-in.88 

Therefore, ultimately the applicants’ application also failed.89  

Lastly, according to legal scholars,90 the High Court’s application of the legal 

framework in Ex parte WH and Others91 was questionable and problematic. To provide 

context, the High Court’s role is to confirm SMAs92 and to provide guidance to future 

parties applying for the confirmation of SMAs.93 In fulfilling this dual role, it held that it 

is mandatory for applicants to disclose the origins of the donor gamete(s) to be used.94 

Yet, the High Court confirmed the SMA without ascertaining this information.95 The 

origins of donor gametes must be known96 as children have the right to access medical 

 
82  KB (2023) para 30. 
83  KB (2023) para 31. 
84  Edgcumbe (2023) 8. 
85  KB (2023) para 32. 
86  KB (2023) para 33. 
87  See Harksen v Lane NO 1998 (1) SA 300 (CC) para 53 (Hereaf ter Harksen v Lane) (1998)). 
88  KB (2023) para 42. 
89  KB (2023) para 43. 
90 Louw A ‘Surrogacy in South Africa: Should We Reconsider the Current Approach’ (2013) 76(4) 

JCRDL 574-576 (Hereaf ter Louw (2013)); Carnelley M ‘Ex parte WH 2011 6 SA 514 (GNP):  

Discussion of  genetic links and monetary payments in South African and foreign surrogate 
motherhood agreements with particular reference to English experience’ (2012) 45(1) De Jure 183 
(Hereaf ter Carnelley (2012)). 

91  Ex parte WH and Others 2011 6 SA 514 (GNP) (Hereaf ter Ex parte WH (2011)). 
92  S 292(1)(e) of  Children’s Act. 
93  Ex parte WH (2011) para 9. 
94  Ex parte WH (2011) para 68. 
95  Ex parte WH (2011) para 22 & 80. 
96  Louw (2013) 574-575. 
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and non-identifying information of their donors, upon reaching the age of 18.97 

Carnelley also insists that the High Court should have clarified the origins of the donor 

gametes due to the genetic link requirement.98 The lack of clarity was unsatisfactory 

as a SMA cannot be confirmed by a High Court if there is no genetic link.99 

3.4. International law 

SA has signed100 and ratified101 the CRC. SA has also signed102 and ratified103 the 

African Charter on the Rights of the Child (ACRWC).104 SA must have regard for the 

duties and obligations imposed by the CRC and the ACRWC.105 Article 7(1) of the 

CRC states that children have a right to know their parents.106 The SALRC accepts 

that parents may include donors and surrogates.107 Article 7(2) of the CRC adds that 

States Parties shall ensure the implementation of the rights in article 7(1) of the CRC 

under national law.108 SA should, thus implement children’s right to know their donors 

and surrogates under national law. 

Article 8(1) of the CRC states that children have a right to preserve their identities.109 

The SALRC accepts that family relations may include biological and birth parents.110 

The SALRC also accepts that article 8 of the CRC implies duties to register and 

preserve data regarding children’s identities and to make that data accessible.111 The 

data of donors and surrogates is recorded,112 but are generally not accessible.113 SA 

should make this data available.  

The SALRC states that the phrase without unlawful interference in article 8(2) of the 

CRC implies that national legal restrictions will not be permitted to contradict 

 
97   S 41(1) of  Children’s Act. 
98   Carnelley (2012) 183. 
99   Ibid. 
100  SALRC para 1.12. 
101  Ibid. 
102  SALRC para 1.13. 
103  Ibid. 
104  African Charter on the Rights and Welfare of  the Child 1990 (Hereaf ter ACRWC).  
105  SALRC para 1.14. 
106  See 2.2 above. 
107  SALRC para 1.36. 
108  See 2.2 above. 
109  Ibid. 
110  SALRC para 1.41. 
111  SALRC para 1.42. 
112  Reg 5 of  RAFP. See also Reg 6 of  draf t RAFP. 
113  S 41(2) of  Children’s Act; Reg 19 of  RAFP.  
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international obligations.114 As a State Party SA should not enact laws that are contrary 

to the duties and obligations imposed by the CRC. Further, article 8(2) of the CRC 

states that States Parties must speedily re-establish children’s identities if it has been 

illegally deprived, by providing appropriate assistance and protection.115 SA should, 

thus take active steps to ensure that children’s identities are speedily re-established if 

it has been illegally deprived. Articles 7 and 8 are further bolstered by article 2 and 3. 

In Paper 32,116 the SALRC did not discuss article 2(1) of the CRC,117 which bars 

discrimination based on birth status. Discrimination based on birth status is also barred 

by article 3 of the ACRWC.118 The SALRC119 did assert that article 3(1) of the CRC,120 

makes a child’s best interest a primary consideration, hence children’s rights to know 

their biological origins should only be limited in cases where accessing this information 

would be blatantly contrary to the child‘s best interests. Article 4(1) of the ACRWC also 

makes the best interests of a child the primary consideration.121  

Notwithstanding, the duties and obligations imposed on SA, the legislature still denies 

DCC and SBC the opportunity of entering what the High Court describes as the sacred 

realm of knowing where we come from and who we are.122 The only provision that 

safeguards their genetic origins is section 294 which is titled: ‘Genetic origins of the 

child,’123 but section 294 does not result in the full realisation of the right to know one’s 

genetic origins, only the removal of section 41(2) can achieve this goal.124 Regulation 

19 bolsters section 41(2), so it should also be removed. To compel the SA legislature 

to remove or amend legislative provisions, the High Court or the Supreme Court of 

Appeal must declare the legislative provisions constitutionally invalid and the apex 

court must confirm such order.125 In light of this, the constitutional validity of section 

41(2) and regulation 19 will be investigated below. 

 
114 SALRC para 1.41. 
115 SALRC para 1.42. 
116 SALRC. 
117 See 2.2 above. 
118 Art 3 of  ACRWC. 
119 SALRC para 1.43. 
120 See 2.2 above. 
121 Art 4(1) of  ACRWC. 
122 LB v YD 2009 (5) SA 463 (T) para 21 Hereaf ter LB v YD (2009)). This quote was adopted by the 

Supreme Court of  Appeal, see YD (Now M) v LB 2010 (6) SA 338 (SCA) para 14 (Hereaf ter YD v 
LB (2010)). 

123 See 3.2 above. 
124 AB (2017) para 207. 
125 S 172(2)(a) of  Constitution. See also  AB (2017) para 170. 
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3.5. The Constitution 

The Bill of Rights (BOR) protects various children’s rights.126 The Constitution states 

that children have a right to family or parental care,127 but children’s rights to know 

their biological origins are not expressly recognised.128 Nonetheless, a right may be 

indirectly protected.129 Hence, his section will investigate whether children’s rights to 

know their biological origins are indirectly protected by the BOR and whether the legal 

framework is constitutionally sound as the Constitution is the supreme law and law 

inconsistent with it is invalid.130 

3.5.1. Access to information 

The Director-General must record the data of donors and surrogates in the electronic 

central data bank.131 The question is whether the BOR gives children the right to 

access their donors and surrogates’ identities via this bank. The point of departure is 

section 32, which reads: 

Access to information- 

(1) Everyone has the right of  access to- 

(a) any information held by the state; and 
(b) any information that is held by another person and that is required for the exercise or 

protection of  any rights. 

(2) National legislation must be enacted to give ef fect to this right, and may provide for 
reasonable measures to alleviate the administrative and f inancial burden on the 

state.132 

As per subsection 1, the right of access to information is a self-standing right and 

everyone has this right. This right is also an enabling right as the apex court asserts 

that access to information is critical to the realisation of other rights.133 It is also 

supported by the language of subsection 1 as it connects access to information and 

 
126 Ch 2 of  Constitution. For example, children’s rights to an education and health care.  
127 S 28(1)(b). 
128 SALRC para 1.19; Rosenberg W ‘Does the right to know one’s origins exist and can it be limited?’ 

(2020) 4 SALJ 724 (Hereaf ter Rosenberg (2020)). 
129 Dawood v Minister of Home Affairs and Others; Shalabi and Another v Minister of Home Affairs and 

Others; Thomas and Another v Minister of Home Affairs and Other 2000 (3) SA 936 (CC) para 34-
36 (Hereaf ter Dawood (2000)). As per O’Regan J, the right to family life is indirectly protected by the 
right to dignity. 

130 S 2 of  Constitution. 
131 Reg 5 of  RAFP. See also Reg 6 of  draf t RAFP. 
132 Constitution. 
133 Brümmer v Minister for Social Development & Others 2009 (6) SA 323 (CC) para 63; President of 

the Republic of South Africa and Others v M & G Media Ltd 2012 (2) SA 50 (CC) para 10 (Hereaf ter 
M & G Media (2012)). 
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the ‘exercise or protection of any rights,’ at least in terms of information held by 

others.134  

As per subsection 2, parliament must enact national legislation that gives effect to this 

right. The Promotion of Access to Information Act (PAIA)135 was enacted. PAIA gives 

people access to various records as it applies to records of public and private 

bodies,136 however, PAIA ‘applies to the exclusion of any provision of other legislation 

that prohibits or restricts the disclosure of a record of a public or private body.’137 

Legislation prohibits the disclosure of donors and surrogates’ identities,138 hence PAIA 

may, not be directly used to compel the disclosure of their identities.  

Ngcobo CJ asserts that under SA law ‘the disclosure of information is the rule and 

exemption from disclosure is the exception.’139 Arguably, the disclosure of donors and 

surrogates’ identities should be the rule and exemption from disclosure should be the 

exception. However, D’Almaine, asserts that section 32(1) only provides a general 

right of access to information and this right must be balanced against others’ rights to 

privacy and PAIA.140 He concludes that the right of access to information may, not be 

directly applicable in giving children access to donors’ identities.141 The same can be 

said in respect of surrogates’ identities. 

Skosana writes that it seems that no SA child has ever sought to assert his right to 

know his donor’s identity.142 There is also no record of a SA child asserting his right to 

know his surrogate’s identity. In QG v CS, the DCC did allegedly ask why he did not 

have a father,143 but he was too young to assert his right to maintain a relationship 

with his biological father. The use of AR has increased,144 meaning there will be other 

SA children that will want to know their donors and surrogates.  

 
134 Chamberlain L ‘Assessing enabling rights: Striking similarities in troubling implementation of  the 

rights to protest and access to information in South Africa’ (2016) 16(2) AHRLJ 368. 
135 Preamble of  the Promotion of  Access to Information Act 2 of  2000 (Hereaf ter PAIA). See also Currie 

I & De Waal J The Bill of Rights Handbook 6 ed (2013) 694 (Hereaf ter Currie & De Waal (2013)).  
136 S 3 of  PAIA. 
137 S 5(a) of  PAIA. See also D’Almaine (2020) 10 & 34. 
138 See 3.3 above. 
139 M & G Media (2012) para 9. SA is a democratic society. See Preamble of  Constitution.  
140 D’Almaine (2020) 35. 
141 Ibid. 
142 Skosana (2017) 266. 
143 Para 25. 
144 Van Niekerk (2017) 2. 
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The RAFP does make provision for a court to disclose donors’ identities,145 whilst the 

Children’s Act imposes an absolute restriction on the disclosure of donors and 

surrogates’ identities.146 The Constitution may override the Children’s Act as it gives 

everyone access to courts.147 This conflict should be clarified. To remove the 

inconsistencies, legislation must be developed. Ngcobo CJ”s assertion above148 may 

have an effect on the development of existing legislation.149 Thus, this discussion 

serves as a backdrop to further discussions of constitutional rights such as identity, 

human dignity, equality and the best interests of the child because the right of access 

to information is a necessary precondition to the full enjoyment of other rights. 

3.5.2. Identity 

In SA identity forms part of personality rights and they are protected by the common 

law and the Constitution.150 The common law of delict protects personality rights under 

the actio iniuriarum.151 Neethling states that ‘the actio iniuriarum provides all-

embracing protection of personality rights.’152 The relevant personality rights for 

purposes of this discussion  are corpus and dignitas.153 Corpus protects one’s bodily 

and psychological integrity,154 whilst dignitas protects one’s feelings and identity.155 

The scope of the actio iniuriarum is broad enough to cover any infringement of 

dignity.156 

To successfully institute the actio iniuriarum, a plaintiff must prove that his bodily or 

psychological integrity was wrongfully and intentionally infringed.157 However, the 

purpose of this chapter is to investigate the constitutionality of the legal framework, 

thus, it will be tested against the BOR. Also, the BOR has codified the personality 

 
145 Reg 19. 
146 S 41(2). 
147 S 34. 
148 D’Almaine (2020) 35. 
149 The moved towards openness was the driving force behind adopted children, being af forded access 

to the identity of  their biological parents. See Davel CJ & Skelton A (eds) Commentary on the 
Children's Act (2007) 28-29. 

150 Mangope K ‘Something old, something new-Aspects of  personality rights in the United States and 

South Africa’ (2022) Obiter 421 (Hereaf ter Mangope (2022)). 
151 NM and Others v Smith and Others 2007 (5) SA 250 (CC) para 151 (Hereaf ter NM v Smith (2007)).  
152 Neethling J ‘Personality Rights: A comparative review’ (2005) 38(2) CIJSA 213 (Hereaf ter Neethling  

(2005)). 
153 Mangope (2022) 423. 
154 NM v Smith (2007) para 151. 
155 Neethling (2005) 213. 
156 NM v Smith (2007) para 151. See also Mangope (2022) 423. 
157 NM v Smith (2007) para 55. 



43 
 

rights protected by the actio iniuriarum158 and the supremacy clause in section 2 

requires that law be consistent with the Constitution otherwise such law is invalid.159  

Section 12(2) reads: 

Everyone has the right to bodily and psychological integrity, which includes the right -  

(a)  to make decisions concerning reproduction;  
(b)  to security in and control over their body; and  
(c)  not to be subjected to medical or scientif ic experiments without their informed 

consent.160 

Section 12(2) protects everyone’s bodily and psychological integrity. Khampepe J  

asserts that section 12(2) should be broadly interpreted161 to cover all instances where 

bodily or psychological integrity may be harmed.162 DCC and SBC need to know their 

donors and surrogates’ medically relevant genetic information in order to be aware of 

health risks, to take preventive measures, to enhance their ability to diagnose diseases 

or conditions as they emerge and to make educated reproduction decisions.163  

Lack of knowledge of this information could result in health issues. For example, 

abroad a mother of two DCC (twins) took legal action against a Cryogenic Centre, 

wherein she sought to compel it to disclose the medical records of the donor as the 

twins were diagnosed with a growth disorder and other health issues, which she 

argued, they inherited from the donor.164 The doctors struggled to correctly diagnose 

their condition and it would have been easier for the doctors to diagnose the condition 

had they known the full medical history of the donor, she argued.165 

The medical information of donors and traditional surrogates may be accessed, but 

not that of gestational surrogates.166 To recall, Boddy et al suggests that there is some 

degree of cellular exchange between mother and foetus during gestation and some 

cells can remain indefinitely,167 hence Mulligan suggests that the gestational 

 
158 Ch 2. 
159 Constitution. 
160 Ibid. 
161 AB (2017) para 63. 
162 AB (2017) para 66. 
163 See 2.5 above. 
164 Sweet LJ ‘Jane Doe spells out daddy issues” available at 

https://www.google.com/amp/s/www.bostonherald.com/2009/10/05/jane -doe-spells-out-daddy-
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165 Ibid. 
166 See 3.3 above. 
167 Boddy (2015) 1106-1107. 
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relationship appears to have some significance in the absence of a genetic link.168 

SBC should know their gestational surrogates’ medical information, as a precaution in 

case any diseases are inherited by SBC. Nonetheless, this is unlikely to happen. Thus, 

the legal framework in this context is probably not inconsistent with section 12(2) as 

the medical information of donors and traditional surrogates may be accessed.  

DCC and SBC need to know their donors and surrogates’ identities in order to protect 

their psychological integrity.169 Integrity consists of concepts such as self-

determination and autonomy.170 Self-determination and autonomy are dependent on 

one’s ability to control one’s body, thus ‘the right to control over one’s body includes 

control over one’s mind,’171 as most human activity derives from the mind.172 Children 

who lack knowledge of their genetic origins may experience genetic bewilderment173 

and people who experience genetic bewilderment may struggle to have security in and 

control over their body.  

Yet, DCC and SBC are barred from knowing their donors and surrogates’ identities.174 

Nkabinde J confirms that the possible harm to self-identity and self-respect is 

unquestionable when children lack knowledge of their biological origins.175 The 

SALRC points out that the first study of DCC who reached adulthood found a diversity 

of negative experiences resulting from their lack of knowledge of their genetic origins 

and they include feelings of ‘genetic discontinuity’, shock, deceit, mistrust of family, 

abandonment by donors and practitioners, frustration and loss.176 Also in Rose, Rose 

testified that she felt intense distress, grief and loss as a result of not knowing her 

sperm donor and his family.177 The lack of knowledge of her sperm donor significantly 

limited her ability to form a fuller sense of self-identity.178 This further, prevents children 

from knowing where they come from and who made their existence a reality.179 Above, 

it was stated that SBC may see themselves as part of their surrogates’ communities,180 

 
168 Mulligan (2022) 25. 
169 See 2.2 & 2.5 above. 
170 Currie & De Waal (2013) 288. See also Rosenberg (2020) 727. 
171 Ibid. 
172 Kotchoulsey B ’Human Consciousness: Where is it and what is it for?’ (2018) 9(567) FIP 9. 
173 See 2.5 above. 
174 See 3.3 above. 
175 AB (2017) para 290. 
176 SALRC para 2.99. 
177 Para 7. 
178 Ibid. 
179 See 2.5 above. 
180 Ibid. 
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hence it can be argued that a SBC may also experience genetic bewilderment if he 

does not know the identity of the person whom gave birth to him. 

Thus, the legal framework is arguably, inconsistent with section 12(2) because it 

prohibits DCC and SBC from knowing their donors and surrogates’ identities, which 

may negatively impact their psychological well-being, even though this is a subjective 

investigation and is dependent on the specific child.181 

3.5.3. Human Dignity 

If any aspect of children’s identities are, arguably infringed, the potential impairment 

of their right to dignity should also be investigated because dignity and identity are 

inseparably linked.182 Section 10 states that ‘everyone has inherent dignity and the 

right to have their dignity respected and protected.’183 Chaskalson P has remarked 

that dignity and the right to life ‘are the most important of all human rights and the 

source of all other rights in the Constitution.’184 He adds that dignity plays a larger role 

than merely being a right, it is also a value that the Constitution was founded on.185 

O’Regan J states that in many cases where the value of human dignity is infringed, 

the primary constitutional breach may be of a more specific right such as the right to 

bodily integrity, equality, not to be subjected to slavery, servitude or forced labou r.186 

The question is, then what interests the right and value of human dignity protects. 

Sachs J reminds us that all persons have the same inherent worth and dignity as 

human beings regardless of the differences they may have.187 Kollapen J adds that 

‘dignity is about acknowledging the value and worth of individuals’ and it is about 

agency, meaning the ability to make meaningful choices about one’s life.188 Cameron 

adds that ‘human dignity is intrinsic’ to each human being189 and Sachs J asserts that 

‘every child has his own dignity.’190 A person’s dignity will be impaired if he is treated 

 
181 Rosenberg (2020) 729. 
182 National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others  1999 

(1) SA 6 para 26 (Hereaf ter NCGLE (1999)). Ackermann J explained that the common law of fence 
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183 Constitution. 
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186 Dawood (2000) para 35. 
187 Minister of Home Affairs and Another v Fourie and Another 2006 (1) SA 524 (CC) para 50. 
188 VJV (2023) para 60. 
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(ed) Understating Human Dignity (2012) 15. 
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differently in a way which impairs his fundamental human dignity as a human being or 

which affects him adversely in a comparably, serious manner.191  

DCC and SBC that are in a similar position as Rose or worse have had their right to 

psychological integrity infringed192 as they are denied the opportunity of entering the 

‘sacred’ realm of knowing where they come from and who they are.193 This could result 

in genetic bewilderment,194 which may ultimately handicap one as one’s sense of self-

worth is informed by one’s identity. The legislature also infringes DCC and SBC’s 

agency as it prevents them from choosing who to relate to and how to develop their 

identities. The legislature also diminishes or impairs the inherent dignity, worth and 

value of DCC and SBC by implying that they are not worthy of knowing their biological 

origins due to their birth status, which they do not have any control over. 

Busatta and Penasa assert that the right to know one’s genetic origins is inherent to 

individual autonomy and human dignity.195 Thus, arguably, the legal framework is 

inconsistent with section 10 of the Constitution because human dignity is at the core 

of one’s psychological well-being196 and agency. This dissertation accepts that not all 

DCC and SBC’s dignity has been impaired because whether it has been impaired is a 

subjective investigation into one’s experiences.197 

3.5.4. Equality 

Ackermann J states that the right to dignity and equality are closely related.198 

Therefore, this dissertation will investigate whether the legislature unfairly 

discriminates against DCC and SBC. According to Harksen v Lane, whenever 

unfairness is being investigated, the equality clause must be the point of departure.199 

The equality clause is contained in section 9.200 Section 9(1) states that ‘everyone is 

equal before the law and has the right to equal protection and benefit of the law.’201 
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Hence all children must generally enjoy the same rights. If legislative provisions seem 

to discriminate against children, the three-part test laid down in Harksen v Lane202 

must be applied. In terms of part one, the question is whether the legislative provisions 

differentiate between groups of children and if it does, whether the differentiation is 

rationally connected to a legitimate government purpose.203  

When naturally conceived children are born, birth certificates are issued to them,204 

which is evidence of the particulars of the children 205 and their biological parents.206 

Naturally conceived children will obviously lack knowledge of their biological origins 

when only one parent is named on their birth certificates or in cases of disputed 

paternity. D’Almaine207 points out that the Western Cape High Court in an unreported 

case, held that children have a constitutional right to have the names of their parents 

registered on their birth certificates, even without their parents’ consent.208 Pillay and 

Zaal suggest that in instances of disputed paternity, the known parent can request a 

court to order paternity testing.209 In terms of disputed paternity, the Supreme Court of 

Appeal have confirmed that it has inherent power to order DNA tests to confirm the 

paternity of children, subject to the children’s best interests.210  

The Children’s Act gives adopted children the right to access the adoption register 

upon reaching the age of 18.211 The adoption register contains the identities of adopted 

children’s biological and adoptive parents.212 This means adopted children are entitled 

to know the identities of their biological parents if they are 18 years of age or older.213 

 
202 Para 53. 
203 Ibid. 
204 S 9(7) of  the Births and Deaths Registration Act 52 of  1992 (Hereaf ter BDRA). Subsection 7 was 

inserted into BDRA by S 4(e) of  the Births and Deaths Registration Amendment Act 18 of  2010 

(Hereaf ter BDRAA). 
205 S 9(8) of  BDRA. Subsection 8 inserted into the BDRA by S 4(e) of  BDRAA.  
206 South African Government News Agency ‘Home Af fairs to only issue unabridged birth certif icates’ 

available at https://www.sanews.gov.za/south-africa/home-affairs-only-issue-unabridged-bi rth-
certificates (Accessed 19 October 2023). The full names and identity numbers of  parents are to be 
provided. 
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J’s order in LB v YD (2009). Murphy J had ordered that the appellant (mother) and her daughter 
submit to DNA testing to determine whether the respondent was the biological father of  Y.  

211 S 248(1)(a). 
212 S 247(1)(b) of  Children’s Act. 
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The legislature differentiates between groups of children as adopted and naturally 

conceived children may as far as possible know their genetic parents’ identities, whilst  

DCC and SBC are barred from knowing their biological and birth parents’ identities.  

Parliament does not provide any justification for the differentiation. Arguably, 

parliament chose to protect the privacy of donors and surrogates, the existing 

relationships between DCC and SBC and their intended or commissioning parents 

and lastly the gamete donor supply.214 In the absence of any listed justification this 

dissertation will consider whether the proposed justifications are rationally connected 

to a legitimate government purpose. 

First, the right to equality implies that the legislature’s failure to protect the privacy of 

adopted children’s genetic parents implies that it is not important to protect the privacy 

of DCC and SBC’s donors and surrogates. In this context, there is nothing that 

suggests that the privacy of adopted children’s biological parents is less important than 

the privacy of DCC and SBC’s donors and surrogates. Hence this proposed purpose 

is not rationally connected to a legitimate government purpose. 

Secondly, the legislature’s failure to protect adopted children’s relationships with their 

adoptive parents when they reach the age of 18 implies that it is not extremely 

important to protect DCC and SBC’s relationships with their intended or 

commissioning parents, indefinitely. The value and right to equality215 and the 

children’s best interests216 implies that DCC and SBC’s relationships with their 

intended or commissioning parents and adopted children’s relationships with their 

adoptive parents deserve equal protection. Hence, this proposed purpose is also not 

rationally connected to a legitimate government purpose. 

Internationally it has been argued that openness could scare away potential donors.217 

D’Almaine suggests that this may be a more plausible reason for the protection of the 

country’s donor supply as it constitutes a major difference between adoption and 

donor-conception.218 He argues that parents give up their children for adoption for 

numerous reasons, however, seldom, if ever, do donors donate gametes with the 

 
214 Skosana (2017) 272; D’Almaine (2020) 40-43. 
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intention of giving children up for adoption, hence there is no need to protect the supply 

of adoptive children.219 He concludes that donor-conception is only for conception 

purposes thus, ‘the protection of donor-supply could conceivably be a rational reason 

for the donor anonymity regime and the differential treatment.’220 Thus, the rationality 

test is, arguably, met because it is a minimalist test.  

Nonetheless, even if the rationality leg is met, the differentiation may still amount to 

discrimination.221 According to part two of the test, in order to determine whether the 

differential treatment amounts to unfair discrimination, the question is whether the 

differentiation amount to discrimination and if it is based on a listed ground, then 

discrimination will have been established.’222 Additionally, if the differentiation amounts 

to discrimination, the question is whether the discrimination amounts to unfair 

discrimination and ‘if it has been found to have been on a listed ground, unfairness will 

be assumed.223  

Adopted children who have reached the age of 18 are entitled to know their biological 

and adoptive parents’ identities224 Children born via natural procreation can access 

their biological origins via their birth certificates225 and a court may compel adults226 

and the child227 to undergo DNA tests to ascertain the child’s paternity. Yet, the 

legislature prohibits DCC and SBC from knowing their donors and surrogates’ 

identities.228 Above, it was argued that the legislature infringes DCC and SBC’s rights 

to identity229 and impairs their fundamental dignity as human beings or affect them 

adversely in a comparably, serious manner.230 Therefore, the differentiation amounts 

to discrimination as these rights are recognised by the Constitution and if they are 

infringed or limited, children will suffer prejudice.  
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Section 9(3) bars the state from discriminating, directly or indirectly against anyone 

based on their birth status.231 The discrimination is based on their birth status.232 

According to section 9(5), when the discrimination is based on a listed ground, the 

discrimination is presumed to be unfair.233 The discrimination is unfair as children do 

not choose their birth status. Thus, the legal framework is, arguably inconsistent with 

section 9 because it unfairly discriminates against DCC and SBC. 

3.5.5. Best interests of the child 

Mills states that the best interests of the child is not a new concept234 because the 

Transvaal Supreme Court considered the child’s interests in 1893.235 Skelton states 

that common law judges in the early 1990s introduced it into family law.236 The child’s  

best interests were mainly considered in custody disputes.237 Skelton238 adds that this 

concept has been developed by courts over years.239 The scope of the child’s best 

interests has also been widened by parliament.240 The drafters of the Constitution 

recognised that children are in need of special protection as they are among the most 

vulnerable members of society.241 In order to give children’s rights a priority, the 

drafters of the Constitution devoted a special section on the rights of the child.242 

The relevant provision is section 28(2), which states that ‘a child’s best interests are 

of paramount importance in every matter concerning the child.’243 As per the apex 

court, section 28(2) creates an independent right that extends beyond the recognition 

of other children’s rights in the Constitution.244 The High Court adds that the formation 
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of section 28(2) is ‘ostensibly so all-embracing that the interest of the child would 

override all other interests of parents, siblings and third parties.245 Currently, the best 

interests of the child is considered in all child matters,246 for instance, when courts 

sentence child offenders247 and assess damages in delictual claims.248  

When courts investigate the child’s best interests, they must have regard for all the 

factors listed by the Children’s Act.249 The Children’s Act states that children need to 

maintain connections with their families, extended families, cultures and traditions.250 

The Children’s Act adds that children’s social and cultural development must be 

considered.251 Nkabinde J confirms that ‘keeping the connection with family, extended 

family, culture and tradition,’ in our diverse society is indicative of where one’s best 

interests lie.252 Thus, knowing one’s biological origins in this context will be in the best 

interests of DCC and SBC, as they will be able to stay connected with their roots.  

The Children’s Act further states that children’s physical and emotional security and 

their intellectual emotional development must be considered.253 Lastly, the Children’s 

Act confirms that children need to be protected from any bodily or psychological harm 

that may occur.254 Above, it was argued that DCC and SBC need to know their donors 

and surrogates’ medical information in order to be aware of health risks, to take 

preventive measures, to enhance their ability to diagnose conditions as they emerge 

and to make reproduction decisions.255 This dissertation reiterates that only the 

medical information of gestational surrogates may not be accessed. This it suggests 

that it should be accessible because it will safeguard the best interests of children.  

Psychologically, it would be in their best interests to know their donors and surrogates 

as secrecy can produce family tensions, anxiety, loneliness, stress-related symptoms 

and self-doubt.256 This issue is compounded in the households of SMC and same-sex 
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couples as they cannot reproduce alone and coitally.257 Therefore, this issue will arise 

naturally in their households. This issue will also arise naturally in scenarios where, 

intended or commissioning parents and DCC and SBC have different physical 

features. Children may discover the identities of their genetic parents due to DNA 

testing.258  

If children discover that they were deceived, it may irreparably damage their 

relationships with their intended or commissioning parents.259 This would be contrary 

to their need to be brought up within stable family environments.260 Avoiding these 

scenarios appears to be in the best interests of DCC and SBC. 

Thus, arguably, the legal framework is inconsistent with section 28(2) because it is in 

the best interests of children to know their biological origins. The question is, then 

whether the limitation of sections 9, 10, 12(2) and 28(2) can be justified in an open 

and democratic society, based on the values of dignity, equality and freedom. 

3.5.6. Limitation of rights 

Part three of the test laid down in Harksen v Lane states that when the discrimination 

is declared unfair, it must be determined whether the unfair discrimination can be 

justified under the limitations clause,261 which is found in section 36.262 The legislature 

bears the onus of proving that the limitation of DCC and SBC’s rights to know their 

biological origins is justifiable.263 The legislature must prove that the justification 

offered for the rights violation is proportionate to the extent of the violation.264 The 

legislature must refer to the five factors listed in section 36(1).265  

Factor one refers to the nature of the right.266 The nature of the right requires one to 

consider the interests it protects, its importance and the way in which it is exercised in 

 
257 See 2.3 above. 
258 SALRC para 1.2. 
259 SALRC para 2.21. 
260 S 7(1)(k) of  Children’s Act. 
261 Para 53. 
262 Constitution. 
263 VJV (2023) para 64. 
264 VJV (2023) para 66. 
265 Constitution. 
266 S 36(1)(a) of  the Constitution. 
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an open and democratic society.267 The interests it protects268 and its importance269 

were discussed above. DCC and SBC’s rights to know their biological origins can be 

exercised by requesting access to their donors and surrogates’ identities. 

Unfortunately, such requests will be denied as the Director-General is barred from 

disclosing the identities of donors and surrogates.270 

Khampepe J adds that human dignity, equality and freedom should be considered and 

the way in which foreign jurisdictions regulates a right or issue should be examined.271 

The legal framework, limits their freedom as they cannot fully develop the genetic or 

family aspect of their identities, impairs their dignity by implying that they are not worthy 

of knowing their biological origins and treats them unfairly because adopted and 

naturally conceived children may as far as possible know their biological origins.  

In terms of international instruments, the CRC gives children the right to know their 

parents.272 Sachs J emphasises that the ‘CRC has become the international standard 

against which to measure legislation.’273 In addition, as per the SA Constitution, 

international law must be considered by a court, tribunal or forum.274 Further, there is 

a trend towards openness abroad.275 Thus, a right of this nature should not be limited, 

unless the limitation serves an extremely important purpose. 

The second factor refers to ‘the importance of the purpose of the limitation.’276 The 

legislature must provide a justification for limiting DCC and SBC’s rights to know their 

biological origins,277 but it does not. The emphasis on denying surrogacy as genetic 

origins cannot be guaranteed, implies that DCC and SBC’s rights to know their genetic 

origins is extremely important and any limitation of such rights must serve an extremely 

important purpose. Above, it was asserted that the only proposed purpose that is 

rationally connected to a legitimate government purpose is the suggestion that the 

 
267 VJV (2023) para 66. See also Rosenberg (2020) 738. 
268 See 2.5 above. 
269 See 3.5.1-3.5.5 above. 
270 See 3.3 above. 
271 AB (2017) para 132. 
272 See 2.2 above. 
273 S v M (2008) para 16. 
274 S 39(1)(b) of  Constitution. 
275 See 2.4.3 above. 
276 S 36(1)(b) of  Constitution. 
277 VJV (2023) para 70. 
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legislature may have chosen to protect the county’s gamete donor-supply.278 The 

question is then does this justification serve an extremely important purpose.  

It was asserted that the argument that openness would cause the rates of sperm and 

egg donations to drop, has lost its resonance279 because in jurisdictions where donor 

anonymity was removed, the supply of donor gametes in these countries remained 

consistent or increased.280 Additionally, Thaldar  surveyed SA egg donors and more 

than 50% of the egg donors claimed that they would choose identity release, if given 

a choice whether to remain anonymous or not.281 Further, 79% of the egg donors 

suggested that they would donate under a mandatory disclosure regime.282 Therefore, 

it would appear that this justification does not serve an extremely important purpose. 

The third factor refers to ‘the nature and extent of the limitation.’283 This factor requires 

one to consider the severe implications for those affected by the limitation.284 The 

proportionality test is used to determine whether the limitation constitutes a serious 

violation of a right.285 Proportionality entails that the infringement of rights should not 

be greater than what is necessary to achieve its purpose.286 The question is, ‘does it 

do more harm to rights than is reasonable to achieve its purpose.’287 Section 41(2) 

imposes an absolute bar on the disclosure of donors and surrogates’ identities.288 It 

denies DCC and SBC the opportunity of entering the sacred realm of knowing where 

they come from and who they are.289 The limitation is extensive as it indirectly infringes 

their rights to identity, impairs their right to human dignity, subjects them to unfair 

treatment and offends their right to have their best interests treated as paramount.  

Regulation 19 provides for two exceptions regarding the disclosure of donors’ 

identities.290 The exceptions may imply that the legislature was aware of the extensive 

nature of the limitation created by section 41(2). Even though regulation 19 lists two 

 
278 See 3.5.4 above. 
279 See 2.4.3 above. 
280 Ibid. 
281 Thaldar (2020) 8. 
282 Ibid. 
283 S 36(1)(c) of  Constitution. 
284 AB (2017) para 208. See also VJV (2023) para 75: Rosenberg (2020) 739. 
285 S v Manamela and Another (Director General of Justice Intervening) 2000 (3) SA 1 (CC) para 66 

(Hereaf ter Manamela (2000)). 
286 Makwanyane (1995) para 184. See also Currie & De Waal (2013) 171.  
287 Ibid. 
288 Children’s Act. 
289 LB v YD (2009) para 21; YD v LB (2010) para 14. 
290 See 3.3 above. 
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exceptions, there is no law that gives effect to the first exception. In terms of the 

second exception, DCC are probably required to institute a High Court application to 

compel the Director-General to disclose their donors’ identities.291 Arguably, the 

second exception is also an extensive limitation of DCC’s rights to know their biological 

origins, considering the case of Centre for Child Law v TS and Others.292  

The applicants argued that section 4 of the Mediation in Certain Divorce Matters Act 

(MCDMA) is unconstitutional because, on the one hand, divorced or divorcing parents 

are only required to fill in a form, which then enjoins the Office of the Family Advocate 

to investigate any matter concerning the welfare of the child.293 On the other hand, 

parents who were never married must approach a court and bring a two-part 

application where, in Part A, they must seek an order enjoining the Office of the Family 

Advocate to investigate and file a report regarding the welfare of the ch ild and in Part 

B, they must bring an application for whatever substantive relief they seek.294 Tshiqi J 

declared section 4 of MCDMA unconstitutional because it precludes never-married 

parents and married parents who were not getting a divorce and their children, from 

accessing the services of the Office of the Family Advocate in the same manner as 

married parents who were divorced or were getting a divorce may.295  

Considering this, regulation 19 is arguably unconstitutional as it requires DCC to 

approach a court to gain access to their donors’ identities. However, adopted children 

may simply access the adoption register when they reach the age of 18296 and 

naturally conceived children may simply access their birth certificates if they want to 

know their biological origins.297 Only in exceptional circumstances, are adopted and 

naturally conceived children required to approach a court to gain access to this 

information.298 Thus, arguably, the limitation does more damage than is reasonable to 

achieve the legislature’s proposed purpose. 

 
291 Reg 19 of  RAFP does not explicitly refer to the identities of surrogates, thus it is unclear whether this 

recourse is available to SBC. On the face of  it this would be unfair discrimination towards SBC. See 

also Reg 19 of  draf t RAFP. 
292 Centre for Child Law v TS and Others 2023 (6) SA 1 (CC) para 69 (Hereaf ter CCL v TS (2023)). 
293 CCL v TS (2023) para 2. See also the Medication in Certain Divorce Matters Act 24 of  1987 

(Hereaf ter MCDMA). 
294 Ibid. 
295 CCL v TS (2023) para 69. See also S 4 of  MCDMA. 
296 See 3.5.4 above. 
297 Ibid. 
298 Ibid. 
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The fourth factor refers to the relation between the limitation and its purpose.299 The 

question is whether section 41(2) and regulation 19 serve a purpose which is so 

fundamental as to outweigh and justify the limitation of DCC and SBC’s rights to know 

their biological origins. Skweyiya J adds that it is helpful to consider international law 

in this context300 and to that end, section 233 provides for the following: 

Application of  international law- 

When interpreting any legislation, every court must prefer any reasonable interpretation of  
the legislation that is consistent with international law over any alternative interpretation 

that is inconsistent with international law.301 

Again, it was argued that articles 7 and 8 of the CRC read with articles 2 and 3 of the 

CRC, can be interpreted to give DCC and SBC the right to know their donors and 

surrogates.302 In the absence of any listed purpose303 it was suggested that the 

legislature may have chosen to protect the privacy of donors and surrogates, DCC 

and SBC’s relationships with their intended or commissioning parents and the 

country’s donor supply. It was argued that these purposes do not carry much weight304 

and hence they do not outweigh or justify the limitation of DCC and SBC’s rights to 

know their genetic origins. 

The firth factor refers to less restrictive means to achieve the purpose.305 This 

dissertation accepts that the range of legitimate legislative choice in a specific area 

should not be limited.306 Nevertheless, these legitimate legislative choices are 

influenced by many factors including, the need to reconcile competing interests.307 The 

competing interests are donors and surrogates’ rights to privacy and DCC and SBC’s 

rights to know their biological origins. To reconcile these competing interests, the 

legislature must consider all alternative ways of furthering the purpose of the limitation 

effectively and choose the one that interferes less intensively with the right that is to 

be limited.308  

 
299 S 36(1)(d) of  Constitution. 
300 C & Others v Department of Health and Social Development, Gauteng 2012 (2) SA 208 (CC) para 

32. The ACRWC and the CRC was considered in this matter.  
301 Constitution. 
302 See 2.2 above. 
303 VJV (2023) para 76. 
304 See 3.5.4 above & 3.5.6 above. 
305 S 26(1)(e) of  Constitution. 
306 Manamela (2000) para 34. 
307 Ibid. 
308 Rautenbach IM ‘Proportionality and the limitation clauses of  the South African Bill of  Rights’ (2014) 

17(6) PELJ 2257. 



57 
 

The alternatives must be reasonable or justifiable in an open and democratic 

society.309 The only alternative that exists is the exception listed by regulation 19, 

which states that a court may order the disclosure of a donor’s identity.310 Under the 

third factor it was argued that this alternative is, arguably unreasonable. Skosana 

suggests that revealing the donors’ identities to DCC when they turn 18, would be a 

less restrictive way to achieve the purpose of the legislature.311 This dissertation 

suggests surrogates’ identities should also be revealed to SBC when they reach the 

age of 18. The obvious objection would be that the CRC refers to ‘children’s’ rights to 

know their parents and ‘children’ under the CRC are persons under the age of 18.312  

Ideally, children of any age, if they can reach reasoned and valued assessments of 

their interests, should be able to know their biological origins313 but Skosana’s 

recommendation would arguably, be the best alternative way to reconcile the 

competing interests. This alternative would allow donors and surrogate to remain 

anonymous until DCC and SBC reach the age of 18. Additionally, it would safeguard 

DCC and SBC’s relationships with their intended or commissioning parents for at least 

18 years. Furthermore, it would be consistent with adoption laws because adopted 

children can generally access the adoption register when they reach the age of 18.314  

3.6. Parental rights and responsibilities 

In SA, the parental rights and responsibilities of donors are regulated by the Children’s 

Act. Section 26 reads: 

Person claiming paternity 

(1) … 
(2) This section does not apply to- 
(a) the biological father of  a child conceived through the rape of  or incest with the child’s 

mother; or  
(b) any person who is biologically related to a child by reason only of  being a gamete 

donor for purposes of  artif icial fertilisation.315 

Section 40(3) reads: 

 
309 Makwanyane (1995) para 184. See also Rosenberg (2020) 742. 
310 See 3.3 above. 
311 Skosana (2017) 273-274. 
312 Art 1 of  CRC. See also S 28(3) of  Constitution. 
313 Florescu S & Sloth-Nielsen J ‘Visions on Surrogacy f rom North to South: The Approach of  the 

Netherlands and South Africa to the Issue of  Surrogacy and the Child's Right to Know His Origin’ 

(2017) ISFL 245. See also Art 12(1) of  CRC.  
314 S 248(1)(a) of  Children’s Act. 
315 Children’s Act. 
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Subject to section 296, no rights, responsibility, duty of  obligation arises between a child 
born of  a woman as a result of  artif icial fertilization and any person whose gamete has or 

gametes have been used for such artif icial fertilization or the blood relations of  that person, 

except when-  

(a) that person is the woman who gave birth to that child; or  

(b) that person was the husband of  such women at the time of  such artif icial fertilization.316 

Sections 40(3) and 26(2)(b) disqualify donors (except spouses) from acquiring 

parental rights and responsibilities in respect of DCC because of genetic links. Donors 

must provide extraordinary reasons to acquire parental rights and responsibilities in 

respect of DCC. This legal framework was recently, interpreted in QG v CS. In QG v 

CS, a lesbian couple concluded a sperm donor agreement with a man they found via 

Facebook and the sperm donor agreement provided that the sperm donor would have 

no parental rights and responsibilities in respect of the child.317  

However, when he held the new-born baby in his arms, he said he felt a bond with the 

boy.318 From 2016-2018 he had limited contact with the boy, six visits in total.319 This 

changed when the lesbian couple concluded a contract with the sperm donor to lease 

a cottage from him, on the same smallholding as his mother’s home and adjacent to 

his own abode.320 Since the parties lived in close proximity, the sperm donor and his 

mother had frequent contact with the boy. During these frequent interactions many 

conflicts occurred because the sperm donor and his mother questioned the lesbian 

couple’s parenting skills.321 As a result, the lesbian couple left the smallholding they 

had been leasing from him and denied them access to the child.322  

The donor and his mother instituted a two-part application against the lesbian couple 

for parental rights and responsibilities in respect of the boy.323 In Part A, they sought 

interim contact with the boy and requested that the Family Advocate investigate his 

best interests and in Part B, they prayed that they be granted permanent rights of care 

and contact and that the donor’s mother be granted co-guardianship.324 The High 

Court confirmed that section 40 and section 26(2)(b) disqualified the donor from being 

 
316 Children’s Act. 
317 Para 10-13. 
318 QG v CS (2021) para 18. 
319 QG v CS (2021) para 20-21. 
320 Shozi (2022) 533. 
321 QG v CS (2021) para 25. 
322 Shozi (2022) 533. 
323 QG v CS (2021) para 28-29. 
324 QG v CS (2021) para 29. 
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legally regarded as the parent of the DCC and hence he did not acquire any parental 

rights and responsibilities in respect of the DCC as a result of the genetic link.325  

Thaldar and Shozi hence points out that the sperm donor and his mother had to show 

that the bond they developed with the DCC was of a ‘sufficiently significant nature to 

justify judicial intervention to maintain such a bond.’326 The High Court held that the 

applicants’ commitment to the child was not ill-suited but it had to protect the family 

environment that the respondents had built for themselves and the granting of the 

contact rights sought would ultimately be contrary to the child’s best interests.327 The 

applicants thus, failed to establish that the bond they developed with the child was of 

a sufficiently significant nature to justify judicial intervention to maintain such a bond328 

and as a result, the High Court dismissed their application.329 

The donor did allege that the boy asked him why he did not have a father and the 

lesbian couple did not explain to the boy, the nature of his family dynamic.330 Ebrahim 

points out that this judgment confirms that post-birth contact akin to assuming a 

parental role should be excluded.331 The donor should ideally be granted contact,332 

however, it must be managed and limited to avoid opening the door too widely and 

attracting more substantial parent-like rights.333 This dissertation agrees with this view 

as it would have enabled the boy to learn more about his biological origins and it would 

have safeguarded the lesbian couple’s family environment and parental autonomy. 

The parental rights and responsibilities of surrogates are regulated by the Children’s 

Act. Section 297(1) reads: 

The ef fect of  a valid surrogate motherhood agreement is that  

(a) Any child born of  a surrogate mother in accordance with the agreement is for all 

purposes the child of  the commissioning parent or parents f rom the moment of  the 
birth of  the child concerned;  

 
325 QG v CS (2021) para 41. 
326 Thaldar & Shozi (2022) 411-412. 
327 QG v CS (2021) para 95. 
328 Thaldar & Shozi (2022) 411-412. 
329 QG v CS (2021) para 95. See also  EJ (2022) where the same-sex couple acquired full parental rights 

and responsibilities. 
330 QG v CS (2021) para 25. 
331 Ebrahim (2023) 30. 
332 Contact, in relation to a child, means (a) maintaining a personal relationship with the child; and (b) if  

the child lives with someone else–(i) communication on a regular basis with the child in person, 
including–(aa) visiting the child; or (bb) being visited by the child; or (ii) communication on a regular 

basis with the child in any other manner, including–(aa) through the post; or (bb) by telephone or 
any other form of  electronic communication. See S 1 of  Children Act.  

333 Ebrahim (2023) 30. 
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(b) the surrogate mother is obliged to hand the child over to the commissioning parent or 
parents as soon as is reasonably possible af ter the birth;  

(c) the surrogate mother or her husband, partner or relatives has no rights of  parenthood 
or care of  the child; 

(d) the surrogate mother or her husband, partner or relatives have no right of  contact with 

the child unless provided for in the agreement between the parties…334 

Section 297(1)(c) correctly excludes any parental rights for surrogates because it is 

the commissioning parents’ desire to be parents that gives rise to SMAs and the 

resultant SBC.335 Contact is also excluded in section 297(1)(d), unless the SMA 

explicitly provides for contact.336 It is unknown whether many SA SMAs do include 

contact, especially when surrogates were unknown to the commissioning parents.337 

Ebrahim notes that courts do not probe post-birth contact arrangements or the lack 

thereof.338 Ebrahim suggests that post-birth contact akin to parental rights and 

responsibilities between surrogates and SBC should be excluded.339 The surrogate 

should ideally be granted contact, however, it must be managed and limited to avoid 

opening the door too widely and attracting more substantial parent-like rights.340 This 

would enable SBC to learn more about their biological origins and safeguard the 

commissioning parents’ family environments and parental autonomies. 

3.7. Conclusion 

The legal framework, does not adequately protect DCC and SBC’s rights to know their 

biological origins,341 is inconsistent with international trends and law342 and is arguably 

unconstitutional.343 Lastly, donors and surrogates do not acquire any parental rights 

and responsibilities in respect of DCC and SBC, unless it is in their best interests of 

the children, but ideally, they should acquire limited contact rights.344 In light of this 

state of affairs the next chapter will investigate the Australian legal framework to 

identify lessons that SA may learn from Victoria, NSW, WA and SAUS, in terms of 

 
334 Children’s Act. 
335 Ebrahim (2023) 26. 
336 Ibid. 
337 Sloth-Nielsen (2019) 186. There are no records of  SMAs, unless a search is conducted at each high 

court for such documents. 
338 Ebrahim (2023) 3-4. See, for example, Ex Parte JCR and Others (2022) ZAGPPHC 209; SA and 

Another v IO and Another (2014) ZAGPPHC 953. 
339 Ebrahim (2023) 30. 
340 Ibid. 
341 See 3.3 above. 
342 See 3.4 above. 
343 See 3.5 above. 
344 See 3.6 above. 
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DCC and SBC’s rights to know their biological origins and the parental rights of donors 

and surrogates. 
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CHAPTER 4: CHILDREN’S RIGHTS TO KNOW THEIR BIOLOGICAL ORIGINS IN 

AUSTRALIA 

4.1. Introduction 

Chapter three found that SA’s legal framework does not adequately protect DCC and 

SBC’s rights to know their biological origins,1 SA’s legal framework is inconsistent with 

the BOR2 and SA donors and surrogates do not acquire parental rights and 

responsibilities.3 In light of this state of affairs, this chapter will investigate Australia’s 

legal framework because some Australian states have played leading roles in 

protecting DCC and SBC’s rights to know their biological origins4 and donors5 and a 

surrogate6 has acquired parental rights and contact via court orders.  

First, it will introduce the legal framework that regulates AR in Australia and in Victoria, 

NSW, WA and SAUS. Secondly, it will investigate the Australian legal framework that 

protects DCC and SBC’s rights to know their biological origins. Thirdly, it will 

investigate whether Australia’s legal framework accompanies DCC and SBC’s rights 

to know their biological origins with parental rights and responsibilities for donors and 

surrogates. Fourthly, this chapter will identify some lessons that SA can learn from 

Australia in terms of the protection of DCC and SBC’s rights to know their biological 

origins and what the position should be in terms of the parental rights and 

responsibilities of donors and surrogates. 

4.2. Assisted Reproduction 

AR is governed by the Family Law Act (FLA),7 the National Health and Medical 

Research Council (NHMRC)’s Guidelines8 and the Reproductive Technology 

 
1    See 3.3 above. 
2    See 3.5 above. 
3    See 3.6 above. 
4   Kelly F ‘Children’s right to know their genetics origins? A comparative analysis of  approaches to 

donor linking’ in Breger ML (ed) Exploring norms and family laws across the globe (2022) 247 
(Hereaf ter Kelly (2022)). 

5    Re Patrick (2002) para 336. The sperm donor acquired signif icant contact rights. Masson v Parsons 

(2019) para 53-56. The sperm donor acquired full parental rights and responsibilities.  
6    Re Evelyn (1998) at 68-72. The traditional surrogate acquired full parental right and responsibilities. 
7    The Australian Family Law Act 53 of  1975 (Hereaf ter FLA).  
8    The Australian Government’s National Health and Medical Research Council ‘Ethical Guidelines on 

the use of  assisted reproductive technology in clinical practice and research’ 2017 (Hereaf ter 
NHMRC Guidelines). 
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Accreditation Committee (RTAC) of the Fertility Society of Australia’s Code of 

Practice.9 The FLA reads: 

Artif icial conception procedure includes: 

(a) artif icial insemination; and  

(b) the implantation of  an embryo in the body of  a woman.10 

The FLA does not define surrogacy but recognises it.11 The NHMRC Guidelines define 

AR technology as ‘the application of laboratory or clinical techniques to gametes 

and/or embryos.’12 The NHMRC Guidelines states that altruistic surrogacy: 

Refers to an arrangement where a surrogate receives no payment or inducement, beyond 
the reimbursement of  verif iable out-of -pocket expenses directly associated with the 

surrogacy procedure or pregnancy.13  

The RTAC Code of Practice defines AR Technology as: 

ART involves clinical treatments; counselling services; and laboratory procedures for the 
assessment and preparation of  human oocytes, sperm or embryos. ART includes IVF; 
gamete intrafallopian transfer; zygote intrafallopian transfer; intracytoplasmic sperm 

injection; embryo or gamete cryopreservation; surgical sperm recovery; oocyte, semen or 
embryo donation; blastomere biopsy f or preimplantation genetic diagnosis; gestational 

surrogacy and intrauterine insemination (IUI).14 

Australian states and territories may promulgate their own AR laws.15 In Victoria, AR 

is governed by the Assisted Reproductive Treatment Act (VICARTA).16 According to 

the VICARTA, AR treatment means: 

medical treatment or a procedure that procures, or attempts to procure, pregnancy in a 

woman by means other than sexual intercourse or artif icial insemination, and includes —  

(a)  in-vitro fertilisation; and  
(b) gamete intrafallopian transfer; and  
(c) any related treatment or procedure prescribed by the regulations.17 

According to the VICARTA, a surrogacy arrangement means: 

an arrangement, agreement or understanding, whether formal or informal, under which a 
woman agrees with another person to become or try to become pregnant, with the 

intention— 

 
9   The Reproductive Technology Accreditation Committee of  the Fertility Society of  Australia ‘Code of  

Practice for Assisted Reproductive Technology Units’ (2017) (Hereaf ter RTAC Code of  Practice).  
10  S 4. 
11  S 60HB. 
12  NHMRC Guidelines 3. 
13  Ibid. 
14  RTAC Code of  Practice 5. 
15  S 60H (1)(b)(ii) & 60 HB (1) of  FLA. See also Keyes M ‘Cross-border surrogacy agreements’ (2012) 

26 (1) AJFL 30 (Hereaf ter Keyes (2012)); Minami T ‘Progress in the legislation of  assisted 
reproductive technology in Victoria, Australia: Guaranteeing donor-conceived of fspring right to know 

their origins’ (2015) 3(1) ASAJ 39 (Hereaf ter Minami (2015)). 
16  The Victorian Assisted Reproductive Treatment Act 76 of  2008 (Hereaf ter VICARTA).  
17  S 3. 
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(a) that a child born as a result of  the pregnancy is to be treated as the child, not of  her, 
but of  another person or persons (whether by adoption, agreement or otherwise); or  

(b) of  transferring custody or guardianship in a child born as a result of  the pregnancy to 
another person or persons; or  

(c) that the right to care for a child born as result of  the pregnancy be permanently 

surrendered to another person or persons.18 

In NSW, AR is regulated by the Assisted Reproductive Technology Act (NSWARTA).19 

According to the NSWARTA, ART means: 

treatment being any medical treatment or procedure that procures or attempts to procure 
pregnancy in a woman by means other than sexual intercourse; and includes artif icial 
insemination, in vitro fertilisation, gamete intrafallopian transfer or any related  treatment or 

procedure that is prescribed by the regulations.20    

The NSWARTA recognises and defines surrogacy agreements,21 however, the NSW 

Surrogacy Act (NSWSA), is the most important and comprehensive legislation that 

regulates surrogacy agreements in NSW.22 Section 5 reads: 

(1) For the purpose of  this Act a surrogacy arrangement means:  
(a) an arrangement under which a woman agrees to become or to try to become pregnant 

with a child, and that the parentage of  the child born as a result of  the pregnancy is to 
be transferred to another person or persons (a pre-conception surrogacy 
arrangement), or  

(b) an arrangement under which a pregnant woman agrees that the parentage of  a child 
born as a result of  the pregnancy is to be transferred to another person or persons (a 

post-conception surrogacy arrangement.23 

In WA, AR is governed by the Human Reproductive Technology Act (WAHRTA).24 The 

WAHRTA states that: 

artif icial fertilisation procedure means any— 

(a)  artif icial insemination procedure; or 
(b)  in vitro fertilisation procedure.25  

The WAHRTA26 states that surrogacy arrangements are regulated by the WA 

Surrogacy Act (WASA).27 WASA states that: 

surrogacy arrangement means an arrangement for a woman (the birth mother) to seek to 

become pregnant and give birth to a child and for a person or persons other than the birth 
mother (the arranged parent or arranged parents) to raise the child, but the term does not 

 
18   Ibid. 
19   The NSW Assisted Reproductive Technology Act 69 of  2007 (Hereaf ter NSWARTA).  
20   S 4(1). 
21   S 42. See also the def inition of  NSWARTA. 
22   The NSW Surrogacy Act 102 of  2010 (Hereaf ter NSWSA). 
23   NSWSA. 
24   The WA Human Reproductive Technology Act 22 of  1991 (Hereaf ter WAHRTA).  
25   S 3(1). See also the def initions of  artif icial insemination and in vitro fertilisation procedures.  
26   S 18(1)(ca). 
27   WA Surrogacy Act 47 of  2008 (Hereaf ter WASA). 
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include an arrangement entered into af ter the birth mother becomes pregnant unless it is 

in variation of  a surrogacy arrangement involving the same parties. 28 

In SAUS, AR is regulated by the Assisted Reproductive Treatment Act (SAUSARTA).29 

As per the SAUSARTA, AR means ‘any medical procedure directed at fertilisation of 

a human ovum by artificial means and includes an in vitro fertilisation procedure.’ 30 

The SAUSARTA recognises that surrogacy agreements are governed by the SAUS 

Surrogacy Act (SAUSSA).31 The SAUSSA states that: 

surrogacy agreement means an agreement (whether a lawful surrogacy agreement or 

otherwise) under which—  

(a) a woman agrees to—  
(i) become pregnant or attempt to become pregnant; and  
(ii) surrender parentage or custody of , or rights in relation to, a child born as a result 

of  the pregnancy to another person or persons; or  
(b) a pregnant woman agrees to surrender parentage or custody of , or rights in relation 

to, a child born as a result of  the pregnancy.32 

In summary, donor conception and surrogacy are widely recognised, thus the 

protection of children’s right to know their biological origins is important. 

4.3. Children’s rights to know their biological origins 

Australia is a State Party of the CRC,33 hence Australia must have regard for the duties 

and obligations imposed by the CRC.34 To encourage states and territories to carry 

out the duties and obligations imposed by the CRC, the legislature inserted a law into 

the FLA that states that ‘children have the right to know and be cared for by both their 

parents.’35 The NHMRC’s Guidelines also states that ‘persons born from donated 

gametes are entitled to know the details of their genetic origins.’36 Further, the RTAC 

Code of Practice states that organisations recognise the rights of children born through 

AR to know their genetic origins.37  

 
28  S 3.  
29  The SAUS Assisted Reproductive Treatment Act 10 of  1988 (Hereaf ter SAUSARTA).  
30  S 3. See also the def initions of  artif icial insemination and in vitro fertilisation in S 3.  
31  The SAUS Surrogacy Act 31 of  2019 (Hereaf ter SAUSSA). 
32  S 4(1). 
33 The Australian Human Rights Commission ‘The UN Children’s Convention and Australia (1991)’ 

available at https://humanrights.gov.au/our-work/childrens-rights/publications/un-childrens -
convention-and-australia-1991 (Accessed 22 May 2022). 

34  See 2.2 above. 
35  S 60B (2)(a). 
36  Ch 5.6 & 5.9. 
37  RTAC Code of  Practice 4. 

https://humanrights.gov.au/our-work/childrens-rights/publications/un-childrens-convention-and-australia-1991
https://humanrights.gov.au/our-work/childrens-rights/publications/un-childrens-convention-and-australia-1991
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Nevertheless, the FLA does not provide a comprehensive description of ‘children’s 

right to know their parents,’38 the NHMRC’s Guidelines are not binding39 and the 

RTAC’s Code of Practice also does not encompass a comprehensive description of 

‘children’s right to know biological origins.40 States and territories that want to carry 

out the duties and obligations imposed by the CRC, should enact comprehensive 

legislation to protect DCC and SBC’s rights to know their biological origins. 

4.3.1. Victoria 

4.3.1.1. The position on donors 

The position on donors is regulated by the VICARTA41 and the Births, Deaths and 

Marriages Registration Act (VICBDMRA).42 According to the VICARTA, Registered 

Assisted Reproductive Treatment (ART) providers must keep registers and record the 

details of all donor gametes kept or stored by them,43 each woman on whom they 

perform ART procedures on44 and any DCC.45 The data of all donors, birth mothers 

and DCC must then be forwarded to the Victorian Assisted Reproduction Treatment 

Authority (VARTA), who will then record the information in the state’s central register.46  

The central register enables offspring to gain access to their biological origins.47 To 

that end, DCC are entitled to know the medical,48 non-identifying49 and identifying 

information50 of their donors, upon reaching the age of 18 as the Victorian Assisted 

Reproductive Treatment Amendment Act (VICARTAA) replaced the donor consent 

requirement with a system of contact preferences.51 This system upholds DCC’s rights 

 
38  S 60B (2)(a). 
39 Allan S ‘Psycho-social, ethical and legal arguments for and against retrospective release of  

information about donors to donor-conceived individuals in Australia’ (2011) 19(2) JLM 361. 
40  RTAC Code of  Practice 4. 
41  Part 6 of  VICARTA. 
42 Part 3 of  the Victorian Births, Deaths and Marriages Registration Act 43 of  1996 (Hereaf ter 

VICBDMRA). 
43  S 49(1)(a). 
44  S 49(1)(d).  
45  S 49(1)(n). 
46  S 53(a) of  VICARTA. 
47  Part 6 Div 3 of  VICARTA. 
48  S 68B-C of  VICARTA. 
49  S 56(1) & 57(1) of  VICARTA. 
50  S 59(a) of  VICARTA. See also Dempsey D et al ‘Applications to statutory donor registers in Victoria, 

Australia: Information sought and expectations of  contact’ (2019) 9(1) RBSO 29 (Hereaf ter Dempsey 

(2019)). 
51  S 1(a)(ii) of  the Victorian Assisted Reproductive Treatment Amendment Act 6 of  2016 (Hereaf ter 

VICARTAA). 
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to know their biological origins, whilst protecting donors from unwanted contact.52 The 

VICARTAA made Victoria the second jurisdiction to introduce retrospective access to 

donors’ identities.53 DCC under the age of 18 must obtain the consent of their parents 

or guardians before they can apply for their donors’ identities54 or alternatively a 

counsellor must counsel the DCC and then the counsellor must advise the VARTA in 

accordance with section 67A (3) of the VICARTA, that the applicants are sufficiently 

mature to understand the consequences of accessing the identities of their donors.55 

Kelly and Allan note that Victoria has implemented birth registration and certificate 

provisions that will further ensure that DCC know their biological origins.56 The 

VICBDMRA states that if the birth registration statement of a child indicates that the 

child was donor-conceived57 or if the Registrar of Births, Deaths and Marriages (BDM) 

receives information from the VARTA that indicates that the child was donor-conceived 

on or after 1 January 2010,58 the Registrar of BDM must mark the words ‘donor-

conceived’ in the entry of the child’s birth in the register. When a person that was 

donor-conceived applies for a birth certificate and the Register of BDM issues one, the 

Register of BDM must attach an addendum to the person’s birth certificate and the 

addendum must state that further information is available about the person,59 if the 

person is at least 18 years of age.60  

4.3.1.2. The position on surrogates 

The position on surrogates is regulated by the VICARTA61 and the VICBDMRA.62 

Traditional surrogates are also genetic parents, thus their position would be governed 

by the laws discussed above. However, for a surrogacy arrangement to be approved 

in Victoria, the Patient Review Panel must be satisfied that the surrogate’s own 

 
52  Ibid. See also Allan (2012) 647. 
53  S 1(a)(i) of  VICARTAA. See also Kelly (2022) 247. 
54  S 59(b)(i) of  VICARTA. 
55 S 59(b)(ii) of  VICARTA. S 67A (1A) states that counselling under Part 6 must be provided by a 

counsellor who provides counselling on behalf  of  the VARTA. See also Dempsey (2019) 29.  
56  Kelly F ‘Is it time to tell? Abolishing donor anonymity in Canada’ (2017) 30(2) CJFL 193 (Hereaf ter 

Kelly (2017)); Allan (2017) 190. 
57  S 17B (1). See also S 153 of  VICARTA. 
58  S 17B (1A). See also S 39 of  VICARTAA. 
59  S 17B (2) of  VICBDMRA. 
60  Allan (2017) 190. 
61  Part 6. 
62  Part 3. 
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oocytes will not be used in the conception of the child.63 This section will only focus on 

gestational surrogates as traditional surrogacy is not condoned in Victoria. 

In gestational surrogacy agreements, intended parents often use donor gametes, for 

example, in Re Mark, a gestational surrogate carried an embryo created from a donor 

egg and the sperm of one of the male applicants.64 Victorian registered ART providers 

must keep registers and record the non-identifying and identifying information of all 

women on whom they carry ART procedures on 65 and this information must be 

forwarded to the VARTA to be recorded in the state’s central register.66 Victorians may 

apply for information recorded in the central register67 and there is no law that explicitly 

permits or prohibits this group of SBC from applying for the non -identifying and 

identifying information of their gestational surrogates when they reach the age of 18. 

Arguably, they may apply for the non-identifying and identifying information of their 

gestational surrogates as recorded in the central register because the general position 

of the central register is openness.68 Alternatively, because this group of SBC are also 

donor-conceived, when they apply for their birth certificates, they will be told by the 

Registrar of BDM that there is more information available about them in the birth 

register,69 if they have reached the age of 18.70 They can access their gestational 

surrogates’ non-identifying and identifying information via their birth registers.  

In other gestational surrogacy agreements heterosexual couples often use both of 

their gametes in the conception of the child. No law explicitly permits or prohibits this 

group of SBC from applying for the non-identifying and identifying information of their 

gestational surrogates as recorded in the central register, upon reaching the age of 

18. Arguably, they may apply for the non-identifying and identifying information of 

gestational surrogates as recorded in the central register because of the general 

 
63  S 40(1) (ab) of  VICARTA. There must be no genetic link between the child and the surrogate.  
64  Re Mark (2003) para 5. The same-sex couple used an American surrogate to carry the embryo.  
65  S 49(1)(d) of  VICARTA. 
66  S 51 of  VICARTA. 
67  S 56(1)(a) of  VICARTA. 
68  Johnson L et al ‘Barriers for domestic surrogacy and challenges of  transnational surrogacy in the 

context of  Australians undertaking surrogacy in India’ (2014) 22(1) JLM 150 (Hereaf ter Johnson 

(2014)). They believe that SBC in Australia may know their donors and surrogates.  
69  S 17B of  VICBDMRA. See also S 153 of  VICARTA. 
70  Allan (2017) 190. 



69 
 

position of the central register.71 The birth registration and certificate provisions72 

referred to by Kelly73 and Allan74 probably do not apply to this group of SBC because 

both of their intended parents’ gametes (not donor) are used in their conception. 

Lastly, the legal framework refers to the existence of a Surrogate Birth Register.75 No 

law explicitly permits or prohibits adult Victorians from accessing the non -identifying 

and identifying information of their gestational surrogates via the Surrogate Birth 

Register. This dissertation is inclined to assume that they may access the non-

identifying and identifying information of their gestational surrogates via the Surrogate 

Birth Register because the general position in Victoria is openness. 

4.3.2. New South Wales 

4.3.2.1. The position on donors 

The position on donors is regulated by the NSWARTA76 and the NSW Births, Deaths 

and Marriages Registration Act (NSWBDMRA).77 According to the NSWARTA fertility 

clinics must not accept anonymous gamete donation.78 Donors must consent to having 

their non-identifying and identifying information recorded by registered ART 

providers79 and all ART related information recorded must be forwarded to the 

Director-General.80 The Director-General must then record this information in the 

central ART donor register.81 To be precise, the Director-General must record the non-

identifying and identifying information of donors, the women undergoing treatment and 

the offspring born as a result of said treatment in the central ART donor register.82  

The central ART donor register enables DCC to know their genetic origins.83 The 

NSWARTA enjoins the Director-General to disclose to DCC, the non-identifying and 

 
71   Johnson (2014) 150. 
72   S 17B of  VICBDMRA specif ically use the phrase ‘donor-conceived’ in the birth certif icate addendum 

provisions, thus it seems as though those who are not ‘donor-conceived’ are excluded. See also S 
153 of  VICARTA. 

73   Kelly (2017) 193. 
74   Allan (2017) 190. 
75   S 19A (1)(a) of  VICBDMRA. See also S 154 of  VICARTA. 
76   Part 2 & 3. 
77  Part 3 Div 6 of  the NSW Births, Deaths and Marriages Registration Act 62 of  1995 (Hereaf ter 

NSWBDMRA). 
78   S 30(1) & 31(1)(a)(i). See also Cowden (2012) 105. 
79   S 17 & 31(1)(a)(i) of  NSWARTA. 
80   S 33(1) of  NSWARTA. 
81   Ibid. See also Allan (2017) 40. 
82   S 33(2) (a)–(c) of  NSWARTA. 
83   S 34 of  NSWARTA. See also Allan (2017) 40. 
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identifying information of their donors, if they have reached the age of 18 and have 

made the application in the approved form.84 The parents of DCC may also access 

the non-identifying85 and identifying information of donors, on the behalf of DCC’s, in 

exceptional circumstances.86 The Director-General can disclose a donor’s identity to 

an appropriate person, if the parent of DCC is unwilling or unable to seek such 

information87 or if it cannot reasonably be obtained by the appropriate person in any 

other way.88 An appropriate person is a person whom the Director-General considers 

to be a representative of the child and have a genuine interest in the welfare of the 

child.89  

Taylor-Sands points out that NSW has enacted birth registration and certificate 

provisions that further ensure that DCC will know their biological origins.90 The NSW 

Assisted Reproductive Technology Amendment Act (NSWARTAA)91 inserted these 

provisions into NSWBDMRA.92 According to the NSWBDMRA, the Registrar of BDM 

must make a note in the register that a child is donor-conceived if the child’s birth 

registration statement includes such a statement.93 When DCC reaches the age of 18 

and apply for birth certificates and the Registrar of BDM issues such birth certificates, 

the Registrar of BDM must attach addenda to their birth certificates and the addenda 

must state that further information is available about the DCC in the central ART donor 

register.94 

The NSWARTAA did not introduce any retrospective access to the identities of 

donors.95 The NSW Parliament decided to adopt a consent model for DCC conceived 

 
84  S 37(1). 
85  S 38(1)(a) of  NSWARTA. 
86  S 38(1)(c) of  NSWARTA. Information that identif ies the donor can be disclosed to a parent, but only 

if  the disclosure of  that information is reasonably necessary to save the life of  the child or to prevent 
serious damage to the child’s physical or psycho logical health and the information cannot reasonably 

be obtained by the parent in any other way. 
87  S 38(2)(a) of  NSWARTA. 
88  S 38(2)(b) of  NSWARTA. 
89  S 38(4) of  NSWARTA. 
90  Taylor-Sands M ‘Removing donor anonymity: What does it achieve-Revisiting the welfare of  donor-

conceived individuals’ (2018) 41(2) UNSWLJ 559 (Hereaf ter Taylor-Sands (2018)). 
91 Sch 2 of  the NSW Assisted Reproductive Technology Amendment Act 11 of  2016 (Hereaf ter 

NSWARTAA). 
92  S 22A. 
93  S 22A (1). 
94  S 22A (2) of  NSWBDMRA. See also S 34 of  NSWARTA. 
95  Taylor-Sands (2018) 559. 



71 
 

via donor gametes that were donated before 2010.96 Parliament said that this model 

strikes a balance between DCC’s need to learn about their biological origins and the 

wishes of anonymous donors who donated under a different system.97 

4.3.2.2. The position on surrogates 

The position on surrogates is governed by the NSWSA,98 NSWARTA99 and 

NSWBDMRA.100 The NSWSA101 confirms that the NSWARTA requires that certain 

information related to surrogacy arrangements be forwarded to the Director-General, 

to be recorded in the central ART donor register. The Director-General must record 

the information of women who underwent ART treatment in the register.102 The goal 

of the register is to ensure that children will know their biological origins.103 The 

Department of Justice104 points out that the NSWARTA gives SBC, when they turn 18, 

access to information about themselves related to surrogacy arrangements,105 in other 

words, the non-identifying and identifying information of their surrogates.  

Additionally, the NSWSA106 states that the births of SBC must be registered in 

accordance with the NSWBDMRA or a corresponding interstate law. Further, 

according to the NSWSA, SBC are entitled to receive their original birth certificates 

and full birth records, when they reach the age of 18.107 If SBC are under the age of 

18, they may access their original birth certificates and full birth records, but only if 

their parent(s) consent(s).108 Lastly, to ensure that SBC will know their surrogates, the 

NSWBDMRA states that, when SBC apply for their birth certificates and they are at 

least 18 years of age, the Registrar of BDM must attach addenda to their birth 

 
96  Parliament of  NSW 'NSW Government Response to NSW Legislative Assembly Committee on Law 

and Safety Inquiries into Donor Conception' (Government Response 16 April 2014) 2 (Hereaf ter 
Parliament of  NSW (2014)). See also Minami (2015) 47. 

97  Parliament of  NSW (2014) 2. See also Taylor-Sands (2018) 559. 
98  Part 3-5. 
99  Part 3 & 4. 
100 Part 4A. 
101 S 37(1) of  NSWSA. See also Part 3 Div 3 of  NSWARTA. 
102 S 33(2)(b) of  NSWARTA. 
103 S 34 of  NSWARTA. See also Allan (2017) 40. 
104 New South Wales Department of  Justice ‘Statutory Review of the Surrogacy Act 2010’ (2018) 12. 
105 Part 3. 
106 S 38(1). 
107 S 55(1)(a) & (b). The birth records of  SBC consist of two birth certif icates. When the child is born the 

surrogate is the legal parent and is recorded as such on the original birth certif icate. Af ter the 

intending parents’ parentage order is granted, they become the legal parents. The child’s birth 
certif icate is then amended to indicate the change of  legal parentage.  

108 S 55(2) of  NSWSA. 
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certificates and the addenda must indicate that there is more information available 

about their entries.109 

4.3.3. Western Australia 

4.3.3.1. The position on donors 

The position on donors is governed by the WAHRTA.110 As per the WAHRTA, fertility 

clinics must record the information of all parties involved in donor conception 

procedures.111 If a fertility clinic ceases to operate, the information must be kept in a 

place approved by the Commissioner of Health.112 The CEO must set up a register 

consisting of the non-identifying and identifying information of DCC and their biological 

parents as obtained from licensees, in a place and manner approved by the 

Minister.113 The purpose of the register is to enable DCC to know their donors. Since 

its enactment, DCC have been entitled to know their donors’ non -identifying 

information.114  

Since the WAHRTA115 was amended by the WA Human Reproductive Technology 

Amendment Act,116 DCC are entitled to access their donors’ identities, provided they 

have reached the age of 16 and completed approved counselling. DCC under the age 

of 16, must obtain their donors and parents’ consent and further the DCC, donors and 

parents must all complete approved counselling, before DCC under the age of 16 can 

access their donors’ identities.117 There is no retrospective access to donors’ 

identities118 but Allan has recommended that amendments be made to introduce 

retrospective access to donors’ identities.119 

 
109 S 25D (3). The Act does not address the position of  those under the age of  18.  
110 Part 4 Div 5. 
111 S 44(1)(a) & (b). See also Tarrant S ‘State secrets: Access to information under the Human 

Reproductive Technology Act 1991 (WA)’ (2002) 9(3) JLM 339 (Hereaf ter Tarrant (2002)); Kelly F & 

Dempsey D ‘Experiences and motives of  Australian single mothers by choice who make early  
contact with their child’s donor relatives’ (2017) 24(4) MLR 574 (Hereaf ter Kelly & Dempsey (2017)).  

112 S 44(5) of  WAHRTA. See also Tarrant (2002) 339. 
113 S 45(1)(a)(i) & (iii) of  WAHRTA. CEO means the Chief  Executive Of f icer of  the department. See S 3 

of  the WA Health Legislation Administration Act 27 of  1984.  
114 S 46(3)(a)(i) of  WAHRTA. 
115 S 49(2)(d). 
116 S 33(3) of  the WA Human Reproductive Technology Amendment Act 17 of  2004 (Hereaf ter 

WAHRTAA). See also Allan (2019) Part 1 146; Kelly & Dempsey (2017) 574. 
117 S 49(2)(c) & (d) of  WAHRTA. See also S 33(3) of  WAHRTA. 
118 S 49(2)(e) of  WAHRTA. See also S 33(3) of  WAHRTAA. See also Allan (2019) Part 1 146. 
119 Allan (2019) Part 1 182. 
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Allan notes that there is no birth registration or certificate provisions120 similar to 

Victoria121 and NSW122 that notifies DCC about their birth status and notifies them that 

there is more information about them in the birth register.123 Allan recommends that 

further amendments be made that will require the Registrar of BDM to attach addenda 

to the birth certificates of DCC that would notify them that there are more information 

about them in the birth register.124 This would allow them to seek further information 

regarding their biological origins, should they wish to do so. 

4.3.3.2. The position on surrogates 

The position on surrogates is regulated by the WASA125 and the WA Births, Deaths 

and Marriages Registration Act (WABDMRA).126 According to the WASA, SBC who 

are subjects of parentage orders may access their birth registration, if they are 16 

years of age or older.127 Additionally, the WASA requires that the names of the birth 

parents (including surrogates) of children who are subjects of parentage orders,128 be 

recorded in their birth registrations notices by the Registrar of BDM.129 The arranged 

parents of SBC may also access SBC’s birth registrations on their behalf.130 

SBC may also access the portion of their birth registrations not referring to parentage 

orders.131 If SBC are under the age of 16, their arranged parents can access it on their 

behalf.132 A certified copy of this portion must be issued by the Registrar of BDM, but 

it does not contain any information about SBC’s birth parents.133 They should use this 

certificate to access any other personal information. Allan notes that there is currently 

no mechanism that notifies SBC about their birth status.134  

4.3.4. South Australia 

 
120 Allan (2019) Part 1 183. 
121 See 4.3.1.1 above. 
122 See 4.3.2.1 above. 
123 Allan (2019) Part 1 177. 
124 Allan (2019) Part 1 183. 
125 Part 3. 
126 Part 4 of  the WA Births, Deaths and Marriages Registration Act 39 of  1998 (Hereaf ter WABDMRA).  
127 S 38(1)(a). See also Allan (2019) Part 2 26. 
128 S 32(2)(e). 
129 S 32(1) of  WASA. See also S 24(2) of  WABDMRA. 
130 S 38(1)(c) of  WASA. Arranged parents are the people responsible for raising SBC. See S 3 of  WASA. 
131 S 39(1)(b) of  WASA. 
132 S 39(1)(a) of  WASA. See also S 28 of  WABDMRA. 
133 S 39(1) of  WASA. 
134 Allan (2019) Part 2 26. 
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4.3.4.1. The position on donors 

The position on donors in SAUS is regulated by the SAUSARTA.135 The Minister is 

obliged to keep a donor conception register, as per the SAUSARTA.136 The donor 

conception register must contain the identities of donors and DCC.137 The donor 

conception register applies to ART procedures provided before (retrospective) or after 

its commencement.138 Australia Health is assisting ART clinics to verify available 

historical records to enable the progressive input of these records into the register.139  

The purpose of the register is to enable DCC to know their biological origins. Currently, 

DCC are entitled to access their donors’ identities as recorded in the donor conception 

register, upon reaching the age of 18.140 They may also access any other confidential 

information.141 There has been a few complains about the effectiveness of the donor 

conception register,142 which has led to parliament proposing further amendments. 

Parliament proposed the SAUS Assisted Reproductive Treatment (Donor Conception 

Register) Amendment Bill (SAUSARTAB).143 The SAUSARTAB states that a contact 

preference scheme through a statement of wishes should be established.144 The 

SAUSARTAB reiterates that the donor conception register should apply 

retrospectively.145 Further, the SAUSARTAB provides that the information of donors 

may be included in children’s birth registers.146 This is important as it will allow the 

Registrar of BDM to record the information of donors on the birth certificates of 

children. If the SAUSARTAB is passed, the operation of the donor conception register 

should be more effective. 

4.3.4.2. The position on surrogates 

 
135 Part 3 & 4. 
136 S 15(1). 
137 S 15(2)(a) & (c) of  SAUSARTA. 
138 S 15(8) of  SAUSARTA. 
139 YourSAy ‘Donor conception register established in South Australia’ available at 

https://yoursay.sa.gov.au/art-act-amendments (Accessed 23 January 2023) (Hereaf ter YourSAy). 
140 S 18(1) (aa) of  SAUSARTA. 
141 S 18(2) (aa) of  SAUSARTA. 
142 YourSAy. 
143 The SA Assisted Reproductive Treatment (Donor Conception Register) Amendment Bill of  2021 

(Hereaf ter SAUSARTAB). 
144 S 4. 
145 S 5. It does currently apply retrospectively. 
146 Sch 1. 

https://yoursay.sa.gov.au/art-act-amendments
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The position on surrogates is regulated by the SAUSSA147 and the SAUS Birth Deaths 

and Marriages Registration Act (SAUSBDMRA).148 The SAUSSA states that the 

Registrar of the Youth Court, must after making or revoking a parentage order of a 

SBC, give the Registrar of BDM a written notice that contains the full name of the 

SBC’s birth mother149 and if known, the identity of any donor used in the conception 

of the child.150  

Once the Registrar of BDM receives this notice from the Registrar of the Youth Court, 

the Registrar of BDM must register the information contained in the notice in the SBC’s 

birth registration and name, as per the SAUSBDMRA.151 When SBC reach the age of 

18, they are entitled to receive certificates certifying all relevant entries about them in 

the birth register.152 This means that SBC are entitled to know the full name of their 

birth (surrogate) mothers153 and if known, the identities of donors used in their 

conception.154 

In conclusion, these four states protect DCC and SBC’s rights to know their biological 

origins. The legislation in these four states vary but the golden threat is that some 

children born in the current legal regime are entitled to know their donors and 

surrogates’ identities, when they reach a certain age. Some SBC in Victoria are not 

explicitly given the right to know their surrogates,155 which could cause confusion. 

4.4. Parental rights and responsibilities 

The parental rights and responsibilities of donors in Australia are regulated by the 

FLA.156 The FLA disqualifies donors from acquiring parental rights and responsibilities 

because these rights are assigned to intended parents. State and territory laws 

 
147 Part 4. 
148 Part 3 of  the SAUS Births, Deaths and Marriages Registration Act 6 of  1996 (Hereaf ter 

SAUSBDMRA). 
149 S 21(b). 
150 S 21(g). 
151 S 22A (1). 
152 S 22A (4)(a) of  SAUSBDMRA. 
153 S 21(b) of  SAUSSA. 
154 S 21(g) of  SAUSSA. 
155 See 4.3.1.2 above. 
156 S 60H. 
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corroborate the position of the FLA.157 However, there have been donors who have 

acquired parental rights and responsibilities or contact via court orders.158 

To recall, in Re Patrick, the Family Court of Australia had to decide whether a known, 

gay sperm donor was the parent and the father of Patrick.159 The Victorian Status of 

Children Act (VICSCA) was the applicable state law.160 The VICSCA do not confer any 

parental rights on sperm donors,161 hence Guest J held that he was not a parent.162 

Guest J did, however, hold that he was a father due to his involvement in Patrick’s life 

and he had a genuine paternal love for Patrick and had much to offer him in terms of 

his development and the achievement of other milestones.163 According to the FLA, 

children have a right to spend time and communicate with other people who are crucial 

or significant to their care, welfare and development164 and this was confirmed by 

Guest J.165 Hence, Guest J granted him significant contact rights.166  

In Masson v Parsons and ORS (Masson v Parsons), the High Court of Australia had 

to decide whether a known sperm donor who was present in the DCC’s life was the 

legal parent of the DCC.167 Masson was the appellant (sperm donor) and the lesbian 

couple the respondents.168 The respondents argued that section 79(1) of the Judiciary 

Act applied section 14(2) and (4) of the NSW’s Status of Children Act (NSWSCA) to 

applications for parenting orders made under part 7 of FLA.169 Section 79(1) reads as: 

The laws of  each State or Territory, including the laws relating to procedure, evidence, and 
the competency of  witnesses, shall, except as otherwise provided by the Constitution or 
the laws of  the Commonwealth, be binding on all Courts exercising federal jurisdiction in 

that State or Territory in all cases to which they are applicable.170 

 
157 See, for example, S 10A-16 of  the Victoria Status of  Children Act 8602 of  1974 (Hereaf ter VICSCA 

VICSCA; S 14 of  the NSW Status of  Children Act 76 of  1996 (Hereaf ter NSWSCA); S 5-7 of  the WA 

Artif icial Conception Act 14 of  1985; Part 2A of  the SAUS Family  Relationships Act 115 of  1975; S 
10C of  the Tasmania Status of  Children Act 36 of  1974. 

158 See 4.1 above. 
159 Para 5. See also McConvill & Mills (2003) 298. 
160 Re Patrick (2002) para 292. See also McConvill & Mills (2003) 314. 
161 S 10F. 
162 Re Patrick (2002) para 308. See also McConvill & Mills (2003) 298. 
163 Re Patrick (2002) para 306. 
164 S 60B (2)(b). 
165 Re Patrick (2002) para 308. 
166 Re Patrick (2002) para 336. 
167 Para 1. 
168 Masson v Parsons (2019) para 3. 
169 Masson v Parsons (2019) para 1. 
170 The Judiciary Act 6 of  1903.  
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The High Court of Australia asserted that section 79(1) does not operate outside of its 

scope, which is to fill gaps in laws in matters before courts and it does not add to or 

subtract from laws which are determinative of the rights and duties of persons.171 It 

added that, within the context of the Judiciary Act, section 14(2) and (4) of NSWSCA 

was inconsistent with part 7 division 1 of FLA.172 The High Court of Australia asserted 

that division 1 part 7 of FLA prevailed over section 14(2) and (4) of NSWSCA and as 

a result, the whole of section 14(2) and (4) of NSWSCA were excluded173 in 

accordance with the Australian Constitution.174  

If the High Court of Australia held otherwise, section 14(2) & (4) would have irrefutably 

presumed the donor to be a mere donor.175 He was evidently more than a mere donor 

as he was a known sperm donor, identified as the father on the child’s birth certificate, 

present in the child’s life and had an ongoing role in the child’s financial support, 

education, health and general welfare since birth.176 Therefore, the High Court of 

Australia held that he was a legal parent and had acquired parental rights.177  

The parental rights and responsibilities of surrogates are also regulated by FLA.178 

Section 60HB reads as: 

Children born under surrogacy arrangements 

(1) If  a court has made an order under a prescribed law of  a State or Territory to the ef fect 
that: 

(a) a child is the child of  one or more persons; or 

(b) each of  one or more persons is a parent of  a child;  
then, for the purposes of  this Act, the child is the child of  each of  those persons.  
(2) In this section:  

this Act includes: 
(a) the standard Rules of  Court; and 

(b) the related Federal Circuit Court Rules.179 

Subsection 1 does not grant or disqualifies surrogates from acquiring parental rights, 

it rather seems to delegate this authority to state or territory law. Johnson et al state 

that state and territory laws vest parentage of children at birth in their birth mothers, 

 
171 Masson v Parsons (2019) para 30.  
172 Masson v Parsons (2019) para 50-51. 
173 Masson v Parsons (2019) para 52. 
174 S 109 of  the Commonwealth of  Australia Constitution Act. When a law of  a State is inconsistent with 

a law of  the Commonwealth, the latter shall prevail, and the former shall, to the extent of  the 

inconsistency, be invalid. 
175 NSWSCA. 
176 Masson v Parsons (2019) para 3. 
177 Masson v Parsons (2019) para 54. 
178 S 60HB. 
179 FLA. 
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hence surrogates are the legal parents at birth, regardless of whether their ovum were 

used in the conception of the child.180 To acquire parental rights, intended parents 

must apply for a transfer or substitution of parentage order.181 These applications can 

be made 28 days after the child’s birth in Victoria,182 30 days after the child’s birth in 

NSW,183 28 days after the child’s birth in WA,184 30 days after the child’s birth in SA,185 

42 days after the child’s birth in the Australian Capital Territory,186 28 days after the 

child’s birth in Queensland187 and 30 days after the child’s birth in Tasmania.188  

Johnson et al189 also notes that intended parents were historically able to adopt SBC 

in restricted circumstances, for example, when surrogates and intended parents were 

family.190 Thus, SBC in Australia are generally not raised by surrogates as the parental 

rights of surrogates are terminated via transfer or substitution of parentage order and 

adoption. 

This dissertation notes that in Re Evelyn, the Family Court of Australia confirmed that 

the parental rights of surrogates may be restored, if it is in the best interests of the 

SBC.191 In Re Evelyn, the intended parents were Mr Q and Mrs Q and the respondents 

were Mrs S and Dr S.192 There was a dispute as to whom the child had to live with 

after the child’s biological father (Mr Q) and his wife (Mrs Q) appealed a previous 

parentage order, which appeal was responded to by Evelyn’s biological mother 

(traditional surrogate, Mrs S) and her husband (Dr S).193 After birth, the child lived with 

the Qs.194 The dispute was sparked when Mrs S confronted Mr Q and removed the 

 
180 Johnson (2014) 140. 
181 See, for example, Part 4 of  VICSCA; Part 3 of  NSWSA; Part 3 Div 3 of  WASA; Part 4 of  SAUSSA 

Part 2 Division 2.5 of  the Australian Capital Territory Parentage Act 1 of  2004 (Hereaf ter ACTPA);  
Ch 3 of  the Queensland Surrogacy Act 2 of  2010 (Hereaf ter QSA); Part 4 of  the Tasmania Surrogacy 
Act 34 of  2012 (Hereaf ter TSA). 

182 S 20(2)(a) of  VICSCA. 
183 S 16(1) of  NSWSA. 
184 S 20(2) of  WASA. 
185 S 18(2)(a) of  SAUSSA. The Northern Territory of  Australia abides by SAUSSA’s laws.  
186 S 25(3) of  the Australian Capital Territory Parentage Act.  
187 S 21(1)(a) of  the Queensland Surrogacy Act. 
188 S 15(1)(a) of  the Tasmania Surrogacy Act. 
189 Johnson (2014) 140. 
190 See, for example, S 122(2) of  the Victorian Adoption Act 10150 of  1984; S 87(2)(a) of  the NSW 

Adoption Act 75 of  2000. 
191 At 68-70. 
192 Re Evelyn (1998) at 55. 
193 Ibid. Mrs S was inseminated with Mr Q’s sperm. See also  Millbank J ‘From Alice and Evelyn to 

Isabella’ (2012) 21(1) GLR 107 (Hereaf ter Millbank (2012)). 
194 Re Evelyn (1998) at 55. 
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child from the Qs’ home,195 which highlights the inherent dangers of traditional 

surrogacy.196 

The Family Court of Australia had to determine whether placing the child with her 

biological mother would outweigh the disturbance of the child’s parental care 

arrangement.197 The Family Court of Australia noted that the child would face identity 

issues, rejection issues and questions of her own sexuality. It asserted that these 

issues would disappear or were less likely to emerge in the household of the Ss and 

if they did emerge, they would be better accommodated in the household of the Ss.198 

It implied that traditional surrogates are better placed than sperm donors to navigate 

the biological origins of children in a position analogous to Evelyn. It concluded that 

placing the child with the Ss outweighed the fact that the child would be removed from 

her initial home.199 The appeal was dismissed, leaving the Qs with only contact rights. 

In Re Mark, the Australian Family Court remarked that intended parents may decide 

whether a surrogate mother can have contact with the child.200 Thus, donors and 

surrogates in Australia will not hold any parental rights and responsibilities, unless it 

is in the best interests of the child. Intended parents may also decide whether donors 

and surrogates should have contact with them and the child post-birth. 

4.5. Lessons South Africa can learn from Australia 

4.5.1. Children’s rights to know their biological origins 

SA should note that the Australian FLA states that ‘children have the right to know and 

be cared for by both their parents.’201 Just like the CRC, the FLA, does not explicitly 

refer to children’s rights to know their donors and surrogates.202 If SA wants to protect 

DCC and SBC’s rights to know their biological origins, the legislature should be 

specific. Legal certainty is very important in a democratic society. SA should also note 

how the states below protect DCC and SBC’s rights to know their biological origins 

and how they strike a balance between competing interests. 

 
195 Ibid. 
196 Millbank (2012) 107. 
197 Re Evelyn (1998) at 67-68. 
198 Re Evelyn (1998) at 68. 
199 Re Evelyn (1998) at 68-70. 
200 Para 104. 
201 See 4.3 above. 
202 Ibid. 
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4.5.1.1. Victoria 

Victoria takes active steps to ensure that children will know they were donor-conceived 

by requiring the Registrar of BDM to attach addenda to their birth certificates when 

they apply for birth certificates at the age of 18.203 These addenda notify them that 

there is more information available about them. DCC in Victoria are also entitled to 

know their donors’ identities retrospectively, upon reaching the age of 18.204 SA should 

adopt the birth certificate addendum provisions because children should know their 

birth status. This research asserts that SA should not give DCC retrospective access 

to their donors’ identities because this approach does not strike a balance between 

DC rights to know their biological origins and the rights of donors who donated under 

a donor anonymity regime.  

The legal framework that regulates SBC’s right to know their surrogates is uncertain 205 

and traditional surrogacy is banned, hence SA should not adopt Victoria’s surrogacy 

laws. 

4.5.1.2. New Sew South Wales 

NSW also takes active steps to ensure that DCC will know that they are donor-

conceived by requiring the Registrar of BDM to attach addenda to their birth 

certificates, when they apply for birth certificates at the age of 18.206 This notifies them 

that there are more data about them in the donor register.207 NSW DCC are entitled to 

know their donors’ identities, upon reaching the age of 18.208 SA should adopt the legal 

framework of NSW because NSW respects donors’ rights to privacy by only releasing 

their information when DCC reach the age of 18. NSW also respects the wishes of 

donors who donated under a donor anonymity regime. 

SBC are entitled to know their surrogates’ identities as recorded in the donor 

register209 and their original birth certificates,210 upon reaching the age of 18. SBC in 

NSW will be informed via their birth certificate addenda that they were surrogate-born 

 
203 See 4.3.1.1 above. 
204 Ibid. 
205 See 4.3.1.2 above. 
206 See 4.3.2.1 above. 
207 Ibid. 
208 Ibid. 
209 See 4.3.2.2 above. 
210 Ibid. 
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and that there is more information available about them in the register when they apply 

for their birth certificates, upon reaching the age of 18.211 SA should adopt NSW’s 

surrogacy laws because it is well-rounded and strikes a balance between surrogates’ 

rights to privacy and SBC’s right to know their birth parents. 

4.5.1.3. Western Australia 

In WA DCC are entitled to know their donors’ identities, upon reaching the age of 16.212 

However, there is no birth certificate addendum provisions for DCC in WA. WA gives 

SBC the right to know their surrogates’ identities, upon reaching the age of 16.213 

There is also no birth certificate addendum provisions for SBC in WA. The fact that 

there are no birth certificate addendum provisions in WA is not ideal as it limits the 

right to know because some DCC and SBC may not know their birth status.  

Nonetheless, WA do strike a balance between competing interests by only allowing 

DCC and SBC to know their biological origins at the age of 16. This dissertation, 

however, asserts that SA should not give DCC and SBC the right to know their donors 

and surrogates’ identities, upon reaching the age of 16, as the adoption register in SA 

can generally only be accessed by adopted children  if they are 18 years of age or 

older. The legislature should avoid differentiating between children unless such 

differentiation serves an extremely important purpose. 

4.5.1.4. South Australia 

In SAUS DCC are entitled to know their donors’ identities as recorded in the donor 

conception register, upon reaching the age of 18214 and the donor conception register 

applies retrospectively.215 Unfortunately, there is no birth certificate addenda in SA but 

there is a Bill that might introduce it if it is passed.216 Again, SA should not adopt a 

retrospective register for the reason stated above.217 In SAUS SBC are entitled to 

know their surrogates’ identities, upon reaching the age of 18.218 There is also no birth 

certificate addendum provision in SAUS for SBC. Again, the absence of birth certificate 

 
211 Ibid. 
212 See 4.3.3.1 above. 
213 See 4.3.3.2 above. 
214 See 4.3.4.1 above. 
215 Ibid. 
216 Ibid. 
217 See 4.5.1.1 above. 
218 See 4.3.4.2 above. 
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addenda is not ideal for the reason listed above.219 This section now turns to the 

parental rights and responsibilities discussion. 

4.5.2. Parental rights and responsibilities 

4.5.2.1. Donors 

The SA Children’s Act220 and Australian FLA221 disqualify donors from acquiring 

parental rights and responsibilities based on the genetic link they share with DCC. 

State and territory law corroborates the position of the FLA.222 This dissertation must, 

however, point out that Australia’s High Court and Family and the SA High Court has 

delivered contrasting judgments in arguably analogous cases. In QG v CS,223 Re 

Patrick224 and Masson v Parsons,225 lesbian couples used known sperm donors to 

conceive. The known sperm donors had relations with the respective DCC and were 

contributing towards the care, welfare and development of the respective DCC. 

On the one hand, Australia’s Family Court in Re Patrick, granted the biological father 

significant contact rights226 and the High Court in Masson v Parsons, granted the 

biological father parental rights.227 On the other hand, SA’s High Court in QG v CS, 

dismissed the sperm donor and his mother’s contact and care application.228 SA’s High 

Court held that the lesbian couple’s family environment had to be protected from 

outside interference.229 This dissertation asserts that SA’s approach is probably the 

more sensible approach, considering the tragic outcome for the lesbian couple and 

the boy in Re Patrick. Ideally, donors should acquire contact rights but it must be 

limited and managed to avoid scenarios such as Re Patrick. 

4.5.2.2. Surrogates 

The SA Children’s Act disqualifies surrogates from acquiring parental rights based on 

the fact that they are gestational parents but leaves room for commissioning parents 

 
219 See 4.5.1.3 above. 
220 See 3.6 above. 
221 See 4.4 above. 
222 Ibid. 
223 See 3.6 above. 
224 See 4.4 above. 
225 Ibid. 
226 Ibid. 
227 Ibid. 
228 See 3.6 above. 
229 Ibid. 
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and surrogates to make contact arrangements.230 Australia’s FLA seems to delegate 

the regulation of parentage of SBC to states and territories. States and territories’ laws 

vest parentage of SBC in surrogates.231 States and territories’ laws allow intended 

parents to apply for the transfer or substitution of parentage orders.232 These 

applications can be made within weeks of the child’s birth.233 If a court approves the 

application, the parental rights of surrogates are terminated. Thus, SBC in Australia 

will be raised by intended parents. 

There is not much, if anything that SA can learn from Australia in this regard as this 

dissertation is of the opinion that surrogates should not acquire parental rights and 

responsibilities at birth. It must, however, be reiterated that the Family Court of 

Australia in Re Evelyn said that the parental rights of surrogates can be restored, if it 

is in the best interests of the child.234 Nonetheless, this dissertation reiterates that 

surrogates should ideally have contact rights but it must be limited and managed. 

4.6. Conclusion 

Victoria, NSW, WA and SAUS protect DCC and SBC the right to know their biological 

origins, but these systems also have shortcomings.235 Also, Australian children’s right 

to know their biological origins is not accompanied by parental rights and 

responsibilities for donors and surrogates.236 SA can learn many lesson from Australia, 

in terms of how to protect DCC and SBC’s rights to know their biological origins 

adequately,  but not much in relation to the parental rights of donors and surrogates.237 

In light of this state of affairs, the next chapter will conclude and summarise this 

research and put forward recommendations as to how SA can better protect DCC and 

SBC’s rights to know their biological origins. It will also state what the legal position 

should be in respect of the parental rights of donors and surrogates. 

 

 

 
230 Ibid. 
231 See 4.4 above. 
232 Ibid. 
233 Ibid. 
234 Ibid. 
235 See 4.3 above. 
236 See 4.4 above. 
237 See 4.5.1 above. 
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CHAPTER 5: CONCLUSIONS AND RECOMMENDATIONS 

5.1. Introduction 

This research found that SA does not adequately protect DCC and SBC’s rights to 

know their biological origins.1 Thus, the existing legislation should be developed as it 

discriminates against DCC and SBC.2 It was suggested that SA can learn many 

lessons from Australia.3 In light of this state of affairs, this chapter will first summarise 

this research. Secondly, it will recommend how SA can better protect DCC and SBC’s 

rights to know their biological origins and what the legal position should be in respect 

of the parental rights and responsibilities of donors and surrogates. 

5.2. Summary and conclusions 

Historically reproduction occurred naturally, however, due to infertility people had to 

find alternatives.4 Adoption was the traditional alternative, but it was accompanied by 

many issues, hence adults opted to use donor conception and surrogacy.5 Modern 

families such as SMC and same-sex couples made donor gametes and surrogacy 

more sought after since they cannot reproduce alone and coitally.6 However, along 

with donor conception and surrogacy came the issue of children’s rights to know their 

biological origins and whether the right to know one’s biological origins should be 

accompanied with parental rights and responsibilities for donors and surrogates.7  

Due to the stigma associated with AR donor anonymity was required for most of the 

twentieth century.8 However, during the last quarter of the twentieth century there was 

a shift towards openness because donor anonymity was no longer required to the 

same degree that it was during the first three quarters of the twentieth century.9 Since 

anonymity was no longer deemed to be an absolute necessity, Sweden banned donor 

anonymity in 1985.10 In 1989, the CRC was enacted and articles 7 and 8 gave children 

the right to know their parents and preserve their identities and article 2 and 3 arguably 

 
1    See 3.3 above. 
2    See 3.5 above. 
3    See 4.5.1 above.  
4    See 2.3 above. 
5    Ibid. 
6    Ibid. 
7    See 1.1 & 1.2 above. 
8    See 2.4.1 above. 
9    See 2.4.2 above. 
10   See 2.4.3 above. 
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extended these rights to DCC and SBC.11 Since 1989, many jurisdictions has opted to 

remove anonymity.12 The right to know one’s parents also gained progressive 

recognition under the jurisdiction of the ECHR and ECtHR under the right to private 

and family life.13 In 2002, the EWHC confirmed that the right to private and family life 

also protects DCC’s rights to know their donors.14 

Ravitsy suggested that children’s rights to know their biological origins consists of at 

least four aspects, namely the parental disclosure, the medical, the identify and the 

relational aspect.15 He explains that intended parents should inform DCC about their 

birth status, DCC should have access to their donors’ medical information, DCC 

should know their donors’ identities and DCC should be able to make contact and 

initiate relationships with their donors, if they desire to.16 Surrogates suggest that 

commissioning parents should inform SBC about the nature of their birth status,17 SBC 

should know their surrogates’ medical information, SBC should know their surrogates’ 

identities and SBC should be able to make contact and initiate relationships with their 

surrogates.18 

This dissertation suggests that some may argue that DCC and SBC’s rights to know 

their biological origins should be accompanied by parental rights and responsibilities 

for donors and surrogates.19 This dissertation, however, asserted that children’s right 

to know their biological origins should not be accompanied by parental rights and 

responsibilities for donors and surrogates, unless it is in the best interests of the 

children in question.20 This dissertation pointed out that intended and commissioning 

parents intend to be self-sufficient.21 Therefore, again, donors and surrogates should 

generally not acquire parental rights or significant contact rights because it could place 

 
11   See 2.2 above. 
12   See 2.4.3 above. 
13   See 2.2 above. 
14   Ibid. 
15   See 2.5 above. 
16   Ibid. 
17   Ibid. 
18   Ibid. 
19   Ibid. 
20   See 2.6 above. 
21   See 1.2, 2.3 & 2.7. 
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an undue legal burden on SMC or same-sex parents.22 This undue legal burden may 

result in an outcome analogous to Re Patrick.23  

SA’s legal framework does not adequately protect DCC and SBC’s rights to know their 

biological origins.24 SA’s legal framework is arguably unconstitutional as it unfairly 

discriminates against DCC and SBC insofar as their rights to know biological origins 

are concerned.25 The existing legal framework should be developed. It was asserted 

that SA donors and surrogates should not acquire parental rights and responsibilities 

in respect of DCC and SBC, unless it is in the best interests of the children in 

question.26 Ideally, they should acquire limited contact rights, if they desire to because 

that would allow DCC and SBC to learn more about their biological origins, whilst 

protecting intended and commissioning parents’ parental autonomy.27 

National bodies in Australia encourage states and territories to protect children’s rights 

to know their biological origins.28 In Victoria, there is retrospective access to a donor’s 

identity, when a DCC reaches the age of 18.29 The law in Victoria with regards to SBC 

is unclear but it was argued that SBC may probably know their gestational surrogates’ 

identities.30 In NSW DCC and SBC may know their donors and surrogates’ identities 

upon reaching the age of 18.31 In WA DCC and SBC are entitled to know their donors 

and surrogates’ identities, upon reaching the age of 16.32 In SAUS DCC and SBC are 

entitled to know their donors and surrogates’ identities, upon reaching the age of 18.33 

The donor conception register in SAUS applies retrospectively.34 SA should adopt a 

similar approach as they strike a balance between DCC and SBC interests, intended 

and commissioning parents’ interests and donors and surrogates’ interests.35  

 
22   See 2.7 above. 
23   See 1.2 & 2.7 above. 
24   See 3.3 above. 
25   See 3.5 above. 
26   See 3.6 above. 
27   Ibid. 
28   See 4.3 above. 
29   See 4.3.1.1 above. 
30   See 4.3.1.2 above. 
31   See 4.3.2 above. 
32   See 4.3.3 above. 
33   See 4.3.4 above. 
34   See 4.3.4.1 above. 
35   See 4.5.1 above. 
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Donors in Australia do not acquire any parental rights and responsibilities, unless it is 

in the best interests of the children in question.36 The parental rights and 

responsibilities of surrogates are terminated after birth, via transfer or substitution of 

parentage orders.37 Intended parents may conclude contact arrangements with donors 

and surrogates in Australia.38 SA should not follow the approach of Australia because 

scenarios such as the Re Patrick tragedy should be avoided39 and surrogates should, 

ideally not acquire parental rights and responsibilities at birth 40 

5.3. Recommendations 

In light of the findings above, this dissertation suggests that the following amendments 

be made in order to better protect DCC and SBC’s rights to know their biological 

origins: 

5.3.1. Legislation 

The legislature should promulgate a new statute to regulate donor conception and 

surrogacy because donor gametes are also used in SMAs.41 When different pieces of 

legislation regulate the same subject matter, it creates inconsistencies, for example, 

the absolute restriction in section 41(2) of the Children’s Act and the exceptions in 

regulation 19 of the RAFP. The new statute should regulate all the important issues 

that arise as a result of donor conception and surrogacy. 

The new statute should explicitly state that basic medical, other non -identifying and 

identifying information of all parties involved in donor conception and surrogacy must 

be recorded in a central register, similar to the electronic central data bank, to be 

administered by the Director General or Minister of Health.42 The purpose of this 

central register should be to store the data of all parties in order for DCC and SBC to 

learn more about their biological origins. 

The new statute should explicitly state that section 41(1) of the Children's Act is 

amended or removed. The new statute should enact a law that reads as follows; DCC 

 
36  See 4.4 above. 
37  Ibid. 
38  Ibid. 
39  See 4.5.2.1 above. 
40  See 4.5.2.2 above. 
41  S 294 of  Children’s Act.  

42  See Reg 5 of  RAFP; Reg 6 of  draf t RAFP.  
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and SBC are entitled to know the (a) medical information of their genetic and 

gestational parents (b) non-identifying information of their genetic and gestational 

parents, upon reaching the age of 16.43 

The new statute should explicitly state that section 41(2) of the Children’s Act and 

regulation 19 of RAFP is amended or removed.44 The new statute should enact a law 

that reads as follows; DCC and SBC are entitled to know the identifying information of 

their genetic and gestational parents, upon reaching the age of 18.45  

The new statute should state that the new statute does not apply retrospectively, in 

order to strike a balance between the needs of DCC and SBC to learn about their 

genetic and gestational parents and the wishes of donors who donated gametes and 

surrogates who delivered babies under the current or previous regime. 

The new statute should enact a law that requires that DCC and SBC undergo 

mandatory counselling before they may apply for the identifying information of their 

genetic and gestational parents. The counselling will help them understand and 

appreciate the consequences of accessing and consuming information of this nature. 

The new statute should enact a law that reads: (1) Birth certificate addenda (a) If the 

Registrar of Birth and Deaths receives a notice that a child was donor-conceived or 

surrogate-born, the Registrar of Births and Deaths must indicate that a person was 

donor-conceived or surrogate-born in the person’s birth registration; and (b) if the 

Registrar of Birth and Deaths issues a birth certificate to a person who was donor-

conceived or surrogate-born, it must attach an addendum to the person’s birth 

certificate that indicates that there is more information available about the person in 

the birth register, if the person is 18 years of age or older.46  

The new statute should include a law that explicitly disqualifies donors and surrogates 

from acquiring parental rights and responsibilities merely because of the genetic and 

gestational link they share with the child.47 This dissertation suggests that the 

legislature should leave room for intended and commissioning parents to conclude 

 
43  See 3.3 above for the current version of  section 41(1).  
44   Khampepe J writing for the minority remarked that only the removal of  section 41(2) of  the Children's  

Act can result in the full realisation of  the right to know one's biological origins, see AB (2017) para 
207. 

45  The new Act should also prescribe the appropriate application process.  

46  See, for example, S 17B of  VICBDMRA; S 22A & 25D of  NSWBDMRA.  
47  See, for example, S 26(2)(d), S 40(3) & S 297(1)(c) of  Children’s Act.  
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contact arrangements with donors and surrogates.48 As stated before, this will enable 

children to learn more about their biological origins.  

5.3.2. Alternative 

If parliament opts against the enactment of a new statute, parliament should establish 

an independent authority and empower it to determine whether the data of donors and 

surrogates should be disclosed to DCC and SBC. The independent authority should 

strike a balance between the interests of DCC and SBC, the interests of intended or 

commissioning parents and the interests of donors and surrogates. Donors and 

surrogates or third parties would have to provide reasons as to why DCC and SBC 

should not be given access to their information when DCC and SBC are at least 18 

years of age and vice versa. 

5.3.3. Last resort 

The Department of Health or Social Development should establish a voluntary contact 

register to facilitate the exchange of information and contact between willing DCC and 

SBC and willing donors and surrogates.

33122 words 

  

 
48  See, for example, S 297(1)(d). 
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