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FINAL 

COMPLIANCE 

NOTICES ISSUED 

125 58 133 128 163 

CIVIL COURT 

APPLICATIONS 

LAUNCHED 

1 0 7 2 0 

S24G 

ADMINISTRATIVE 

FINES: TOTAL 

VALUE PAID 

R14 005 423 R8 019 250 R9 776 445.22 R10 064 949.65 R5 983 518.51 

S24: TOTAL OF 

FINES PAID 

100 91 119 110 71 

South African administrative enforcement and civil action statistics for the period 2014 – 

2019
163

 

If we draw comparison with the criminal enforcement statistics, on the outset, it would seem 

that administrative and civil enforcement is more effective than criminal enforcement. It also 

seems that the data collected is somewhat insufficient and inadequate to draw a final 

inference from. One statistic that stands out is the total value of S24G fines paid.  Once again, 

at first glance, it seems very positive, however, in reality it is not. If you divide the value of 

the fines by the total of fines that were paid, it amounts to ‘the cost of doing business’
164

 for 

most of the offenders. 

The fact that pre- and final notices were issued also gives an indication that the alleged 

offenders are not intimidated by authority or that they do not feel compelled to comply with 

the measure that is being implemented. This is illustrative of our country’s struggles with 

compliance and enforcement in environmental law. The conclusion that can be drawn from 

this table is that it is wholly inadequate to reflect the effectiveness of alternative enforcement 

and compliance methods in South African environmental law. A full analysis is required to 

properly answer the research question of this thesis. 
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This chapter will focus on the alternative measures in our legislative framework. 

Consideration will be given to administrative measures, incentive based measures, voluntary 

measures and civil and common law remedies. A full analysis will be done on what each of 

these measures entails the advantages and disadvantages, approach and application of each of 

them and its suitability and effectiveness as compliance or enforcement mechanism. 

The purpose of this chapter is to determine whether these measures should be given more 

consideration as primary measures of enforcement and compliance in our quest for a more 

efficient and compliant environmental regime.  

4.2. ALTERNATIVE MEASURES TO THE CRIMINAL SANCTION 

4.2.1. ADMINISTRATIVE MEASURES 

4.2.1.1. INTRODUCTION 

Administrative measures, in general, form an integral part of the South African 

environmental compliance and enforcement regime. Theoretically they are a relatively 

simple, inexpensive, flexible and sharp instrument applicable in a broad array of 

circumstances.
165

 Administrative measures also provide a very attractive alternative for les 

grave situations where administrators do not seek criminal recourse through the courts.
166

 

They may be used in addition to, or instead of, criminal prosecutions and allow officials to 

direct offenders to comply and, where they have breached a law, to remedy the harm 

caused.
167

 Many authors have advocated for the adoption of alternative mechanisms to 

address the environmental abuse in South Africa.
168

 

While the criminal sanction is reserved for a more serious offence and persistent wrongdoing, 

the administrative measures are also likely to be taken seriously by offenders and in many 

instances allow for the remediation of damage caused to the environment. Due to the wide 

discretion that is afforded to authorised officials, administrative measures represent a tool 
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which, if properly applied and used, can be far more incisive and useful than the often more 

blunt instrument of a criminal prosecution.
169

 

Administrative measures included in empowering legislation are directives, abatement 

notices, compliance notices and provisions empowering the withdrawal of authorisation that 

regulate a particular activity. In this part of the chapter analysis will be made of each of these 

measures, their characteristics, advantages and disadvantages, approach and application and 

their suitability and effectiveness. 

In their simplest form, administrative measures consist of a notice issued by an environmental 

authority that identifies the illegal or harmful activity, contains evidence thereof, and requires 

the person to take specific action and corrective steps within a specified time period to 

remedy the contravention or harm.
170

 In the event the event that the offender fails to comply, 

the authorities can usually take further legal action, such as approaching court to compel 

compliance with the notice  and/or undertake the work set out in the notice and recovering 

their cost incurred in doing so from the notice recipient. Also, failure to comply with an 

administrative measure may lead to the withdrawal of an environmental authorisation and can 

constitute an offence in certain circumstances.
171

 

If these measures are properly used, they may result in being more effective and relatively 

inexpensive, allowing environmental authorities with appropriate expertise to regulate in 

quite specific ways human activities that impact on the environment, rather than relying on 

non-specialised courts to do so at the instance of individuals.
172

 These measures may also 

allow for the State to punish offenders without prosecuting them.  

Common criticisms of administrative measures in South Africa are that they lack teeth.
173

 

However, the fact that criminal liability is being attached to non-compliance allows citizens 

to compel authorities to implement them. Further criticism is that the application there of, 
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more specific the compliance notice, issued under NEMA, is limited to a narrow array of 

specific environmental management acts. Government should seriously consider extending 

the application of compliance notices to a far broader array of environmental laws and 

designating greater numbers of EMI’s tasked with their application, particularly in local and 

provincial spheres of government.
174

 

Advantages, in general, of administrative measures are, unlike criminal measures, they are 

implemented by relevant environmental authorities and through the judicial system.
175

 

Furthermore, the jurisdictional facts that need to be present prior to the issue of the relevant 

administrative notice are generally far less onerous to establish than the onus of proof in 

criminal proceedings.
176

 These factors make administrative measures potentially far more 

expedient and cost-effective than criminal sanctions for achieving enforcement. 

4.2.1.2. TYPES OF ADMINISTRATIVE MEASURES 

4.2.1.2.1. DIRECTIVES 

There are numerous pieces of legislation under which Directives can be issued such as S28 of 

NEMA, S19 of the NWA and S31A of the ECA.
177

  These powers allow competent 

authorities to direct a person or entity to do or refrain from doing something in order to 

achieve better environmental performance or to prevent environmental harm.
178

 

Directives issued under NEMA and the NWA are triggered by the breach of an offender’s 

duty of care.
179

 Under both these statutes a direct obligation is imposed on anyone who is 

causing, has caused or may cause pollution in the future to take reasonable measures to 

prevent that pollution from occurring, continuing or recurring. These measures may include 

the investigation, assessment and evaluation of environmental impacts; the stopping or 
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modification of any act causing pollution; containment of the pollutant; elimination of the 

source of the pollution; or remediation of the effects of the pollution or degradation.
180

 Under 

the ECA the competent authority must be satisfied that a human activity has seriously 

damaged, endangered or detrimentally affected the environment. In such an instance the 

competent authority may direct a person either to stop polluting or environmentally degrading 

activities, or to take specified steps to eliminate, reduce or to prevent the damage, danger or 

detrimental effect from occurring.
181

 

The advantages of directives, generally, are that they empower competent authorities to 

impose specific requirements that are appropriate to the circumstances in question.
182

 The 

directives issued under NEMA may be exercised even where the polluting activity is legally 

authorised, thus enabling the continued improvement of environmental performance. In 

addition thereto, NEMA directives can be used to manage environmentally harmful activities 

not otherwise legally regulated, such as those that may not trigger an environmental impact 

assessment under NEMA because of the way in which the listed activities are defined.
183

 

These directives under NEMA may be used in an emergency and the formalities required in 

issuing them may be complied with relatively quickly. 

The disadvantages of directives are that they require the decision-maker too objectively, 

rather than subjectively, satisfy them that reasonable measures have not been taken and when 

issuing the directive they must take into account factors which are clearly articulated in 

NEMA.  Furthermore where a directive is issued under NEMA and there is failure to comply, 

it does not a criminal offence and accordingly cannot be resolved by criminal proceedings, 

but rather with costly civil litigation. However, under the NWA and the ECA non-compliance 

does constitute an offence, thus potentially rendering these directive powers to be more useful 

than that under NEMA.
184
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It is evident that directives are indeed a possible and effective method to obtain better 

environmental performance or to prevent future environmental harm. It is up to the State to 

empower more competent officials to properly utilise this method. 

4.2.1.2.2. COMPLIANCE NOTICES 

The general purpose of compliance notices are to seek to ensure legal compliance by 

defaulting parties.
185

 This notice may be issued by an EMI, within his/her mandate, where 

there are reasonable grounds for believing there is non-compliance either with a provision of 

the law for which the inspector has been designated or with a permit issued under the specific 

law.
186

 NEMA
187

 contains the minimum requirements with regards to the content of 

compliance notices. It must include details regarding the non-compliant conduct; steps that 

must be taken and the period in which the steps must be taken in order to achieve 

compliance; prohibited conduct and the period of prohibition; and the process to be followed 

in lodging an objection to the compliance notice.
188

 

Different from directives, in the event where there is non-compliance with a compliance 

notice, it will constitute a criminal offence and can lead to revocation or variation of a permit 

that was issued. However, when issuing the notice, an EMI must be duly mandated to do so 

in terms of the specific environmental management act and there must reasonable grounds for 

believing that a person has not complied with a specific Act or permit that was issued. There 

are no requirements under NEMA that invites the consideration of representations prior to the 

issuing of the notice.
189

 However, due to the fact that the issuing of the notice falls within the 

ambit of an administrative action, as defined under PAJA, the intended recipient must be 

given opportunity to comment on the draft notice before it is finally issued.
190
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What is significant about this mechanism is that it affords quite a wide discretion for issuing 

of the notice. Feris
191

 argues that this discretion can be interpreted to mean that the 

compliance notice might be used to enforce provisions that require the relevant authority to 

issue a directive. Section 28 of NEMA, for instances, places a general duty of care to prevent 

environmental pollution and degradation. More specifically, Section 28(4)
192

 provides for the 

enforcement of Section 28(1)
193

 and it does not stipulate the format of the directive to be 

used. It also does not state that the section can only be enforced by a specified directive.
194

 

Thus one can draw the conclusion that compliance notices can be used to enforce Section 28 

of NEMA.
195

 

The advantage of compliance notices are that they are a quick remedy for enforcement and 

they may be issued by any duly authorised EMI.
196

 This can also be seen as a disadvantage as 

the EMI has to be duly authorised to act under a specific environmental Act. Until a 

compliance notice is suspended, a recipient must comply with the notice.
197

 From the 

regulator’s perspective this can be seen as an advantage and a temporary solution to stop 

environmental harm from being caused. From the regulated individual’s perspective it can be 

seen as a disadvantage as there are no provisions for objectives to the compliance notice.  

Overall the compliance notice also seems like a competent and suitable enforcement tool to 

improve our environmental enforcement and compliance aims. It would also depend on the 

State’s employment of skilled and qualified EMI’s. Compliance notices is an administrative 

remedy that could play an important role in ensuring adherence to environmental laws and 

regulations.
198

The hope is that alternative mechanisms such as compliance notices will be 

used more frequently and utilised more broadly. 
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4.2.1.2.3. ABATEMENT NOTICES 

Abatement notices empowers a competent authority to direct a defaulting party to do 

something to decrease an activity which is causing pollution or nuisance, or is problematic in 

some or other way. Examples of abatement notices include smoke and dust abatement notices 

under the Health Act
199

. A prominent feature of these notices is that they may be issued 

where a competent authority is of the view that a nuisance exists or a dangerous condition 

requires remediation.
200

 

Due to the fact that the issuing of abatement notices constitutes an administrative action, 

failure to comply with the procedural requirements of Promotion of Administration of Justice 

Act
201

 (“PAJA”) will render the notice vulnerable to judicial review. There also exists an 

obligation on the competent authority, issuing the notice, to find guidance in the principles of 

NEMA. Abatement notices, in general, will only be useful for achieving compliance in 

particular cases, and the value of many of them may have been replaced by the broad 

directive powers contained in NEMA and the NWA.
202

 

4.2.1.2.4. NOTICES TO COMPLY WITH AUTHORISATIONS OR 

 WITHDRAWAL OF AUTHORISATIONS AND 

 ADMINISTRATIVE PENALTIES 

Circumstances where a right-holder breaches the conditions of an authorisation that regulates 

a particular activity, the most suitable and effective administrative measure available to a 

competent authority may simply be to issue notice to the right-holder that the permit 

conditions are being breached and the breach should be remedied.
203

 In the event of non-

compliance the authorisation will be withdrawn. 

There are instances under NEMA, where the right-holder will be notified or given 

opportunity to comment or make representations prior to the withdrawal of an environmental 

authorisation. In the absence of specific procedural requirements in relation to the withdrawal 
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of the authorisation, compliance with PAJA
204

 will be necessary.  As mentioned already, 

failure to comply with these requirements will make the withdrawal subject to judicial 

review. Kidd argues, correctly, that the continuation of the permitted activity, following the 

withdrawal of the authorisation, might necessitate the application to court for an interdict. 
205

 

NEMA introduced the concept of administrative penalties, in very narrow circumstances, 

where an application is made for rectification owing to the unlawful commencement of a 

listed activity without the necessary environmental authorisation.
206

 Kidd, however, points 

out that the use of administrative penalties may fall foul of the Constitution and suggests that 

they will only withstand constitutional scrutiny if the infringement is relatively minor and the 

corresponding penalty small.
207

 The right to appeal, however, may overcome this difficulty. 

NEMA allows for all appeals made by officials who have delegated powers, and does not 

allow for an appeal against a decision made by a Member of the Executive Council (“MEC”). 

Thus unless the decision to impose an administrative fine was made under delegated 

authority it could not be subject to appeal, and may therefore, as Kidd rightly points out, fall 

foul of the Constitution.
208

 

4.2.1.3. EVALUATION OF ADMINISTRATIVE MEASURES 

When one compares administrative measures to criminal measures, the immediate advantage 

that comes to mind is the lower standard of proof than that of a criminal trial, the fact that 

they are relatively inexpensive to administer, that they are potentially more efficient and that 

they may result in less opposition by offenders.
209

The most important and significant 

advantage, Feris
210

 argues, is the fact that administrative measures may be tailored to suit a 

specific set of circumstances and may result in appropriate and adequate remediation, an 

outcome that a criminal prosecution is unlikely to achieve.  
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The variety of administrative measures that are available is fairly comprehensive and the 

powers granted to competent authorities are fairly wide. Administrative measures, in general, 

also provide an effective method of law enforcement if executed correctly. Thus it can be 

submitted that there is no need for reform, but rather ensuring that those tasked with the 

powers becomes properly educated and acquires the necessary skills to competently execute 

their duties.  

4.2.2. CIVIL MEASURES 

4.2.2.1. INTRODUCTION 

Environmental legislation has largely replaced common law as the primary source of 

environmental law and for purposes of this chapter brief mention will be made with regards 

to the common-law remedies that are available to the State. Common-law remedies have 

always played an important role in environmental compliance and enforcement in South 

Africa. Its purpose is to halt unlawful environmental harm and degradation by way of an 

interdict and, secondly, to recover damages for environmental harm under the law of delict.
211

 

In general, common law remedies have been very limited in South Africa. Interdicts has been 

the most successful method of enforcement among the common law remedies as it has been 

used to halt unlawful emission of foul or offensive odours, smoke, light, noise and effluent 

discharges. 
212

 The two most common civil remedies that are available and that is used in our 

environmental regime is, as mentioned, interdicts, delictual applications or actions and 

actions or applications under nuisance legislation. 

Nonetheless common-law remedies will continue to play an important role in South Africa’s 

compliance and enforcement efforts.
213

 This potential is, however, plagued by many inherent 

procedural and substantive constraints, evidentiary obstacles and the fact that most of the 

remedies are founded on the protection of individual proprietary interests as opposed to 

public and/or environmental interests. This is so as civil measures are mostly administered 
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through the courts.
214

 The main disadvantage to this is that most court actions and 

applications are exceedingly complex, costly, time-consuming and risky. Thus as opposed to 

the criminal prosecution, common-law remedies does not seem like the most viable option to 

cure our damaged compliance and enforcement efforts.  

NEMA has, however, introduced a range of statutory mechanisms which aim to overcome 

these practical constraints.
215

 NEMA, read with the Constitution, significantly extends locus 

standi of persons seeking civil recourse through courts.
216

 Furthermore NEMA empowers 

citizens to approach courts for orders compelling the environmental authorities to implement 

various administrative measures. The statute even goes so far as to allow members of the 

public to approach the court in the interest of the environment to seek an appropriate relief.
217

 

The common law refers to the legal principles that evolved over time through the decisions of 

courts and doctrine of judicial precedent. Through application of these principles courts have 

settled disputes brought before them by private individuals asserting their competing rights. 

This body of common law principles and the remedies available have been used historically 

to control conduct that adversely on the environment.
218

 In contrast, statutory regulation of 

conduct that adversely impacts on the environment is based on a rigid approach in terms of 

which the state controls conduct by means of a range of statutory obligations and 

prohibitions.
219

 This method is referred to as the command and control approach. The 

prediction that enforcement of environmental law and effective administrative controls would 

diminish the significance of common-law remedies in addressing environmental harm has not 

been borne out.
220

 The reason for this is that the common law approach offers more flexibility 

than that of the regulatory approach.
221

 This flexibility is highlighted by an ability to adapt to 
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the unique facts applicable to a specific dispute. The effectiveness of the criminal sanction in 

achieving environmental compliance and enforcement has been in question for quite a while, 

it is thus for this reason that the attention of the State is shifting towards finding alternative 

enforcement mechanisms. 
222

 

It is premature to state that criminal sanctions will be replaced, in its entirety, as primary 

deterrent for environmental offenders; however what we can state is that action needs to be 

taken. The purpose of this part of the chapter is to determine and examine the role that 

common-law remedies can fulfil in the compliance with- and enforcement of environmental 

legislation. The success of common law remedies in regulating conduct that is harmful to the 

environment will be, to a large extent, dependant on the effectiveness of the remedies that 

have developed over time to safeguard rights protected at common law. 

4.2.3. COMMON LAW REMEDIES AND THE PROTECTION OF THE 

 ENVIRONMENT 

4.2.3.1. THE INTERDICT 

An interdict is a discretionary remedy granted by courts in terms of which a person is ordered 

to refrain from certain conduct or to undertake a particular act. It can be granted as an interim 

order and as a final order depending on the circumstances and the relief sought. The interdict 

is the most commonly remedy used. Interdicts remain a valuable tool in South Africa’s 

environmental compliance and enforcement efforts and have been successfully used by both 

environmental authorities and the public to stop environmental degradation and illegal action 

and to order the offender to rehabilitate any resultant damage.
223

 

In order to succeed with an interim interdict the court must be satisfied that the applicant 

applying for an interdict has a prima facie right, has a well-grounded apprehension of 

irreparable harm, the balance of convenience favours granting the interim relief and that there 

is no satisfactory remedy available to the applicant.
224

 For the court to rule the interim 

interdict as final, it must be satisfied that the applicant has a clear right, there must an injury 
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actually committed or reasonably apprehended and there must be no satisfactory alternative 

remedy available to the applicant.
225

 

A prohibitory interdict, to refrain a person from continuing with certain conduct, is likely the 

most effective mechanism to stop conduct which constitutes a nuisance or to prohibit conduct 

giving rise to environmental harm.
226

 One issue, however, which may hamper the 

effectiveness of this tool, is where there is a dispute of the facts between parties. Courts have 

consistently ruled that a final interdict can only be granted if the facts as stated by the 

respondent, together with the admitted facts as pleaded by the applicant, justify such an 

order.
227

 It is common cause that that any dispute of fact prevalent during the hearing of an 

urgent interdict application may well undermine its success, thus precluding a potentially 

useful common-law remedy in the environmental context.
228

 

4.2.3.2. THE LAW OF DELICT 

The Aqiulian action provides that a person is liable for damage wrongfully caused by 

intentional or negligent conduct to the person or property of another. The purpose behind this 

is primarily to compensate the injured party and to place them in a position they would have 

been had the delict not been committed. The purpose of this section is to determine extent to 

which the law of delict provides an effective mechanism for enforcing environmental 

standards or reducing pollution through imposing liability for environmental damage caused 

by an offender. 

There are, however, certain requirements that need to be proven before an offender can be 

held liable under the law of delict. These requirements are conduct, wrongfulness, fault, 

causation and damage. The first requirement pertains to conduct, in the form of act or 

omission that causes harm. In the context of environmental pollution it may be difficult to 

establish what or whose conduct is giving rise to the harm in question.
229

 If and when the 

conduct element is established, it has to be established that the conduct was wrongful. The 
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test that courts uses is an objective test to determine whether or not the conduct in question 

was wrongful. The process is mostly dependant on judicial discretion based on the expected 

objective conduct of a reasonable person.
230

 The element of fault also needs to be established 

and it can be, as mentioned above, negligent or intentional.  

The law of delict also requires that there must be a causal link between the damage that was 

caused and the act that was committed. This element comprises of factual causation and legal 

causation. The former meaning that a factual nexus must exist between the conduct and the 

harm. The latter meaning that there has to be legal causation. The test for this sub-element is 

a flexible test which takes into account all relevant factors in order to determine whether the 

law requires the offender be held delictually liable.
231

 

Theoretically the law of delict is an important tool in the context of environmental 

compliance and enforcement.
232

 Its purpose is to restore the position of the injured party to 

the position it would have been had the conduct by the offender not occurred. Practically, 

however, it seems rather very time consuming seeing that different elements needs to be 

proven before an offender can be held delictually liable. Summers
233

 argues that a further 

constraint of the aquilian action is concerned with correcting historical behaviour, in contrast 

to interdictory relief, which is principally aimed at correcting future behaviour.  The 

interdictory relief seems far more effective in the context of environmental compliance and 

enforcement. Due to the fact that various elements need to be proven, there is limited success 

in South Africa with the aquilian action
234

, thus if these constraints are not overcome, the 

aquilian action will remain limited in its effectiveness as a tool in achieving environmental 

compliance and enforcement in South Africa. 
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4.2.4. EVALUATION OF CIVIL MEASURES 

If we distinguish between interdicts and the law of delict, the interdict would seem the most 

effective common-law remedy in the context of environmental harm and degradation.
235

 

However, the interdict has several procedural and substantive constraints to the effective 

reliance upon interdictory relief as a means of enforcing compliance with environmental 

legislation and preventing or limiting damage to the environment.
236

 Interdictory relief has 

proven to be more successful, in the prevention of harm to the environment, than the 

recovering of damages by way of the law of delict.
237

 

To recover damages from an offender for causing damage to the environment requires several 

evidentiary burdens being satisfied. These requirements are particularly difficult to satisfy in 

the context of environmental compliance and enforcement.
238

 In particular the element 

requiring the proof of harm, proving that the harm caused was due to the conduct of the 

offender can be difficult, time consuming and very expensive and this alone may preclude the 

law of delict as being an effective tool in establishing environmental liability.
239

 

Common-law remedies are confined to the use of court processes and from what was stated 

above it would seem that the potential success of these remedies is mostly dependent on the 

judiciary. The judiciary holds the key to unlocking the potential of these remedies playing an 

important role in environmental compliance and enforcement in South Africa. That being 

said, one has to take into account the disadvantages of court proceedings and being confined 

thereto. Litigation, as mentioned, is expensive, risky and a very uncertain process. Thus 

relying on common-law remedies to ensure environmental compliance and enforcement will 

be limited to instances where the complainant has the necessary finances to litigate. One then 

has to draw the conclusion that common-law remedies are definitely not the most suitable 

manner in which to deal with environmental offenders. 
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4.3. INCENTIVE-BASED MEASURES 

 

4.3.1.  INTRODUCTION 

Incentive-based measures are founded on the idea that it is more efficient and effective to 

encourage and reward desired forms of behaviour rather than to sanction non-compliance.
240

 

These measure are, however, not always positive as they include disincentives aimed at 

discouraging certain forms of behaviour. The range of incentive-based measures is diverse 

and includes market-based instruments, regulatory incentives and information-based 

incentives. These measures portray a more viable option than the traditional command-and-

control in the South African environmental compliance and enforcement regime. They are, 

theoretically, more economically efficient, flexible and promote innovation, encourage 

voluntary action, overcome inherent market failures, potentially raise revenue for 

environmental governance and relief the regulatory burden imposed on the government.
241

 

These measures, in the form of taxes, license and permit fees, subsidies, user charges and 

disposal charges, are growing more prominently in the South African environmental 

compliance and enforcement regime.  

The main difference between the traditional command-and-control mechanism and the 

measures mentioned above, are that the former is state-centred and predominantly found 

upon directive-based regulations. Various objectives and acceptable standards are prescribed 

and applied, monitored and enforced by way of administrative and criminal measures.
242

 

Meanwhile self-regulatory instruments are not state-centred, but rather initiated by industry 

who voluntarily prescribes objectives and acceptable standards and the mechanisms to 

achieve them. State interference is a rare occurrence.  

Incentive-based measures seek to encourage compliance and enforcement with state 

objectives and standards through motivation and reward, as opposed to direct regulation.
243

 

Incentive-based measures can also be perverse in nature where they actively encourage the 
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opposite of the desired state objective or standard.
244

 In this part of the chapter the aim is to 

examine and analyse the different incentive-based measures that are available and to 

determine its potential effectiveness in the South African compliance and enforcement 

regime. 

4.3.2. TYPES OF INCENTIVE-BASED MEASURES 

 

4.3.2.1.  MARKET-BASED INCENTIVES 

This incentive aims, through the use of market processes and market-based instruments, to 

influence economic behaviour in order to achieve certain desired objectives. These measures 

are most commonly implemented through existing market mechanisms
245

, for example where 

authorities seek to directly reward certain forms of behaviour by providing appropriate tax 

benefits, deposit-refund systems and subsidies. The purpose of these measures is to cure 

market failure caused by the externalities which occur when environmental costs are incurred 

without payment.
246

 It also seeks to manipulate the relative prices that individuals, industry 

and organisation, face in the provision and use of environmental goods and services in order 

to cure market failure to internalise environmental costs frequently unaccounted for in 

ordinary market relations, promote the efficient use and management of environmental goods 

and services, and raise revenue for environmental expenditure financing.
247

 Market-based 

incentives encourage persons to go beyond compliance. 

The most recent development in positive market-based instruments was the implementation 

of the Carbon Tax Act
248

 which came into effect on 1 June 2019. Tax benefits is also one of 

the positive market-based instruments that seek to directly reward the actions of individuals, 

industry and organisations which actively seek to minimise their environmental impacts or to 

contribute to the protection and conversation of natural resources.
249

 Through the Carbon Tax 
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Act, the South African National Treasury is imposing taxes on local activities that release 

significant amounts of greenhouse gases. These gases trap heat in the earth's atmosphere, 

which leads to global warming. This can be viewed as a major step towards a more effective 

compliance and enforcement regime in South Africa. 

Deposit-refund systems, in turn, involve the imposition of a deposit at point of sale on certain 

products which are generally suitable for reuse or recycling. A perfect example of this would 

be the initiative recently imposed by the Coca-Cola Company where individuals are refunded 

a deposit for returning empty 1.5l coke bottles that are marked with a green label. The 

objective of this incentive is to encourage and facilitate the reuse or recycling of suitable used 

products, thereby removing them from the general waste disposal system.
250

 

Another form of positive market-based incentive is direct subsidies. Direct subsidies are 

grants of assistance, generally financial in nature, by the state to individuals, industry and 

organisations to promote activities which are considered beneficial and of strategic 

importance to the economy or society in general.
251

 The key objective behind their 

implementation is to encourage activities which would otherwise be economically 

unsustainable or undertaken at insufficient levels owing to economic constraints. These 

subsidies have been introduced globally in various sectors such as energy, forestry, 

agriculture, transport, water supply, water treatment, waste management and fisheries.
252

 

These subsidies can be positive and negative in nature. It is positive in the sense that they can 

ensure the viability of various activities which contribute towards environmental 

sustainability and negative because they can prolong environmental unsustainable activities 

which, if not for the subsidy, would otherwise not be economically viable. 
253

 

In contrast, negative market-based instruments seek to impose costs on individuals, industry 

and organisations whose activities impact negatively on the environment. They mostly take 

the form of emission, effluent and disposal charges; user charges; licensing tariffs; product 

taxes and performance bonds.  
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Product taxes are also imposed on various products in an attempt to build into their price the 

indirect environmental costs associated with their production, use and disposal. Similarly to 

user charges they can be differentiated in order to encourage the use of various products and 

variants thereof. While taxes are imposed on certain products, performance bonds, in turn, 

requires an individual, industry or organisation to submit a performance bond or financial 

guarantee which can be used to encourage compliance with specified targets, objectives and 

permitting conditions. 

Ultimately conclusion can be drawn that the aim of all these measures mentioned above is to 

manipulate individuals, industries and organisations to strive to achieve better compliance 

with certain targets in the environmental context.  

4.3.2.2. REGULATORY AND INFORMATION-BASED 

INCENTIVES 

The former can generally be described as an instrument which encourages individuals, 

industry and organisations to go beyond the regulated standards by reducing the regulatory 

burden on those that demonstrate high levels of environmental performance and investment 

in environmental management.
254

 These actions are classified as self-regulatory and the 

rationale behind this is to facilitate and reward such initiatives and in so doing reducing 

associated administrative, compliance and enforcement obligations and costs on the part of 

both the regulator and the regulated. Examples of regulatory incentives would be reduced 

reporting requirements, reduced inspections, and fast-track permitting procedures for 

expansions, upgrades or associated developments undertaken by individual, industry or 

organisation. 
255

 

Information-based incentives, in turn, are concerned with the behaviour of both producers 

and consumers through the collection and public distribution of information relating to 

environmental performance.
256

 Similar to other incentive based measures, these measures can 

also take a positive and negative form. These measures enhance awareness on environmental 

issues, such as technical assistance programmes, advertising, eco-labelling, performance 
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reporting, group empowerment programmes and small business incentive schemes.
257

 

Paterson 
258

 opines that, specifically, the introduction of eco-labelling can encourage 

industries to alter their activities or modes of production to secure anticipated market 

advantage associated with the label. It can also contribute towards public awareness and 

change patterns of consumption as consumers seek to support the labelled products over their 

non-labelled counterparts. Another example of an effective information-based incentive is 

environmental performance auditing and reporting that is being used as a tool for collating 

and distributing information relating to the environmental performance of individuals, 

industry and organisations.
259

 

4.3.3. EVALUATION OF INCENTIVE-BASED MEASURES  

Each of these measures discussed above has their own independent function, but the research 

above rather indicate that in tandem they might function better. Theoretically it also seems 

like a step into a better direction in the context of compliance and enforcement in South 

African environmental law. I state theoretically these measures seems the most appropriate, 

in the same sense one has to also question why then it is not used more prominently in the 

context of environmental compliance and enforcement in South Africa.  

If we compare incentive-based measures to the traditional command and control mechanism 

there is certain features of the former that makes it a more suitable method of improving 

compliance and enforcement in South African environmental law. Incentive-based measures 

are far more inexpensive and not so resource constraint as the implementation of the 

traditional command and control mechanism. With criminal law being the primary tool under 

the latter, one has to take into account the deficiencies associated with criminal, as discussed 

in the previous chapter. The command and control is also not as flexible in approach in 

comparison to incentive-based measures which more flexible and adaptive to the 
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circumstances which may arise. The former is also more reactive as opposed to being 

proactive which makes it inappropriate for combating environmental degradation.
260

 

Incentive-based measures are more economically efficient, flexible, can promote and 

facilitate greater innovation, encourage voluntary action, relieve regulatory burdens imposed 

on the state and promote better use of state resources.
261

 The only question surrounding the 

use of this measure is the ability of the state to utilise these measures, because research 

illustrates that although measures such as these exist the state fails to consider them. 

Incentive-based measures seem like a suitable option to improve compliance and 

enforcement in the context of the South African environmental law regime. 

4.4. VOLUNTARY COMPLIANCE MEASURES 

 

4.4.1.  INTRODUCTION 

The term voluntary indicates that there is no legal obligation on regulated parties to comply. 

These measures are an array of measures that generally companies undertake voluntarily to 

further their environmental performance and it includes self-regulatory- and co-regulatory 

measures.
262

 Examples of the above also include a firm’s decision to reach energy-efficient 

emission targets or reduce pollution beyond what is required by the law. Voluntary measures 

are supplementary forms of environmental management and cannot and should not replace 

state regulation
263

, thus meaning that these measures should be used in addition to other 

measures which may be appropriate to any given circumstances. 

The ideology behind voluntary compliance measures is that in an ideal society industry 

would conduct itself with due consideration for the environment, dispensing with the need for 

state unnecessary state regulation. From a regulator’s perspective this would be the ideal 

society and state resources could be utilised in sectors where it is needed the most. Resource 

constraints would be something of the past and compliance and enforcement would not be an 
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issue in our environmental regime anymore. However, the times we are living in are not ideal 

and society as a whole is not without imperfection. Nonetheless consideration has to be given 

to these measures in order to determine the best way forward for South African 

environmental compliance and enforcement. 

4.4.2.  TYPES OF VOLUNTARY COMPLIANCE MEASURES 

 

4.4.2.1.  UNILATERAL COMMITMENTS 

These types of commitments refer to firms recognising the environmental impacts of their 

products and processes; and of their own initiative take action to mitigate the harmful effects 

thereof.
264

 Defining characteristics of unilateral commitments are that they are developed and 

adopted by industry without intervention from the state and the duties it places on its 

members are in addition to those required by regulation.
265

 Examples of self-regulation 

include adoption of industry codes of practice to certification schemes, labelling schemes and 

various self-imposed strategies and policies. 

Self-regulation or these unilateral commitments are often referred to as advancing the 

traditional command and control forms of regulation or even supplementing them.
266

 In such 

an instance the command and control is presented as a more primitive approach where self-

regulation is a more evolved and sophisticated alternative to traditional forms of regulation. It 

is, however, not sufficient that industries or enterprises declare themselves committed to 

reducing environmental harm; what matters is that they actually reduce measures that 

improve their environmental performance.  

An example of unilateral commitments in South-Africa is the South African Bureau of 

Standards which operates in conjunction with the International Organisation for 

Standardisation, whose purpose is to facilitate international trade by developing a set of 

common standards with which goods and services must comply if a firm wishes to be 
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certified. The value of this is that it creates an international language, enabling manufacturers 

in all parts of the world to produce goods to identical technical specifications.
267

 

As promising as self-regulation sounds, similar to all the measures already discussed, it does 

pose certain shortcomings. Particular shortcomings of self-regulation that have been 

identified are that there is a lack of sanctioning and the consequent extensive participant by 

free-riders undermines the effectiveness and credibility of self-regulation. Contrary to the 

traditional command and control mechanism, self-regulation also has no authoritative figure 

or body to which all firms or industry participants have to report. South-Africa has no 

developed in such a manner where industries can be totally self-regulated.  

4.4.2.2. NEGOTIATED AGREEMENTS 

These agreements can be referred to as agreements that have been entered into between 

regulator and industry. The objectives of these agreements are to inculcate an 

environmentally conscious ethos with the industry, without insisting that participants deliver 

measurable environmental targets.
268

 The effectiveness of these agreements can be classified 

similar to unilateral agreements in that they lack enforceability or sanctioning. This makes 

this measure unattractive to members who rely on their membership as a proxy for improving 

performance.
269

 Authors argue that this form of regulation is also highly unlikely to deliver 

improved environmental performance by participants or members of specific industries.
270

 

Both the United Kingdom (“UK”) and South Africa have adopted the use of negotiated 

agreements as an environmental tool, and hopefully the successes and failures of the UK will 

guide South Africa in its implementation thereof.
271

 South Africa’s implementation of 

negotiated agreements stems from s35 of NEMA which permits the conclusion of 

environmental management co-operation agreements between different organs of state and 

private bodies. However, what should be kept in mind is that although the provisions exist, it 

is does not necessarily mean that it is being implemented. There is no evidence that South 
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Africa is implementing these agreements. Like most of South African environmental 

legislation, the state fails to properly use all the compliance and enforcement tools to its 

disposal. This research is evident of that. In this regard Scholtz
272

 argues that authorities in 

South Africa lack capacity to address complex environmental problems in an effective 

manner.  

With negotiated agreements, similar to unilateral agreements, what matters is whether its use 

can potentially yield the desired environmental targets; and if so, whether the targets equal or 

exceed those that could have been obtained by regulation; and the comparative costs to 

government and industry of each approach. Thus when considering whether to implement 

negotiated agreements we must be mindful of this and also the fact that its implementation 

may lead to weak target setting far short of the improvements that could have been achieved 

given the available technology; it may lack sufficient strong incentives or sanctions to ensure 

compliance; and that it requires significant resources to develop them.
273

 

4.4.3. EVALUATION OF VOLUNTARY COMPLIANCE MEASURES 

The United States of America (“USA)” and certain countries in Europe implemented and are 

making use of various voluntary compliance measures. An example of these measures being 

used is the public voluntary program in USA named the 33/50 programme. This program was 

introduced by their Environmental Protection Agency and its primary purpose was to 

demonstrate whether voluntary partnerships could augment the Agency’s traditional 

command and control approach by bringing about targeted reductions more quickly than 

normal regulations would.
274

 The program was between the government, industry and the 

community. It was introduced in 1990 with the objective to reduce the release into the 

environment by 33 percent over 2 years, and by 50 percent over 5 years.
275

 The program 

proved successful.  
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These voluntary measures may prove successful and effective, however, as mentioned 

previously, South Africa’s compliance and enforcement regime is not developed to the extent 

that it can successfully accommodate and use voluntary compliance measures.  

4.5. CONCLUSION 

The purpose of this chapter was to determine whether alternative compliance and 

enforcement mechanisms should be given more consideration by the State and environmental 

authorities. What this chapter has taught is that when comparison is made between the 

traditional command and control mechanism and alternative measures, there are an array of 

reasons which indicates that the traditional methods is not the only way forward for the South 

African environmental compliance and enforcement regime. The traditional method, criminal 

sanctions or prosecution, is a one size fits all approach and it does not make sense to continue 

exclusively with this outdated method of compliance and enforcement. 

In general the measures discussed above can be classified as simple, flexible, economically 

efficient, sharp, diverse, innovative, expedient, specific and theoretically effective. Mention is 

made that these measures are theoretically effective due to the fact that South Africa has 

persisted with traditional methods and these measures have not been implemented to its 

fullest extent. What should also be borne in mind when we consider the implementation of 

these measures is that most of them require specific expertise from the authorities and 

officials responsible for its implementation, monitoring and enforcement. This research has 

shown that the state lacks the resources, capacity, skill and expertise to always deal with 

environmental offenders. However all is not lost, there are various ways in which they can 

acquire the necessary capacity, skill and expertise to deal with these matters. These ways and 

methods will be discussed in the following chapter.  

The conclusion that can be made from this chapter is that alternative measures should be 

given more consideration when the state deals with environmental offenders. There is no 

other way in which we can improve our compliance and enforcement, but to use what is at 

our disposal and develop it to such an extent that it always proves effective and suitable to 

each unique situation. 
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5. CHAPTER 5: CONCLUSION AND RECOMMENDATIONS 

The thesis determined whether the criminal sanction is the most legally suitable manner in 

which to deal with environmental law offenders. In determining this the writer analysed in 

detail the state of compliance and enforcement in South-Africa, the criminal sanction as a 

method of punishment for environmental law offenders and the suitability of other 

mechanisms as a replacement for or enhancement of the criminal sanction. The outcomes 

were that there is consensus among authors that compliance and enforcement in South 

African environmental law is not what it ought to be. 

The South African environmental compliance and enforcement regime has, unfortunately, 

developed in a rather piecemeal manner, focussing on various priority areas and relying 

heavily on the traditional command and control mechanisms.
276

 Pressing capacity and 

resource constraints, fragmented institutional structures and political pressure for immediate 

and visual results have effectively stunted not only the implementation of these traditional 

mechanisms, but also undermined the opportunity for relevant authorities to take a step back 

from their regulatory functions in order to critically think about how to formulate a more 

effective environmental compliance and enforcement regime.
277

 

The inference that we can make from the above is that there is a need for change in the South 

African environmental compliance and enforcement regime. Before discussing the ways in 

which we can improve the current state of compliance and enforcement in South African 

environmental law, a brief, but comprehensive discussion of the preceding chapters will be 

made. 

Chapter 2 of this thesis revolved around compliance and enforcement, in general, in South 

Africa and the state of our environmental legislative framework. One of the few positives that 

can be taken from these chapters is that the legislative framework is sufficient to deal with 

environmental offenders, at this stage no new legislation needs to be introduced. The 

foundation of our legislative framework is founded on the Bill of Rights, S24 of the 
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Constitution and also in the series of principles contained in NEMA.
278

 NEMA will play a 

vital role in not only adjudication of environmental law matters in court, but also in the 

resurrection of our environmental compliance and enforcement regime. 

Chapter 2 highlights the importance of NEMA In particular, as mentioned, Section 2, 33 and 

34. NEMA was drafted to ensure sound and sustainable environmental management decision-

making and the achievement of the environmental right.
279

 NEMA also reinforces the 

implication that government is subject to the law and is obligated not only to observe it, but 

to comply with every constitutional and legal duty that comes with it.  

Chapter 2 also identified various instances where the courts had the opportunity to interpret 

the principles in S2 of NEMA, in some instances they failed and in other they succeeded. The 

Kayalami Ridge
280

 case, discussed in this chapter, is a perfect example of the lack of 

knowledge most presiding officers is courts have on environmental law and its interpretation 

and application. This is indicative of the capacity and capability constraints that still exist 

among the legal practitioners, presiding officers and environmental authorities. 

Environmental legislation has been existence for at least 20 years and by now one would 

assume that it should be familiar among authorities.  

Thus, the key issues identified in this chapter was that the South African environmental 

legislative framework consists of sufficient legislation to improve the compliance and 

enforcement regime and the reason why compliance and enforcement is problematic can be 

attributed to the lack of resources, capacity, capability and skill of those entrusted to enforce 

the law and ensure that it is complied with. 

Chapter 3 considered the criminal sanction as primary method to punish environmental law 

offenders. This chapter focussed on the use of the criminal sanction, its advantages and 

disadvantages and its effectiveness and suitability to the improvement of the environmental 

compliance and enforcement regime of South Africa. This chapter identified also the inherent 

weaknesses of criminal law in general and the manner in which South Africa currently deals 

with environmental offences. 
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The purpose of chapter 3 was to determine why it is that the State relies so heavily on 

criminal law for the punishment of environmental offenders. The reasons that were identified 

were that they lack the necessary skill, resources and capacity to utilise the other methods 

available to them. Michael Kidd
281

, Alexander Patterson and Louis J Kotze
282

 argue that 

criminal law should be used as a last resort option when it comes to enforcement of 

environmental law. It should be used only in instances where the harm to the environment 

justifies the use of criminal prosecution. This is an argument that is accepted in this thesis.  

Another alarming issue identified in the chapter was that even when the criminal sanction 

was used to punish environmental offenders, the offenders often receive sentences that do not 

justify the harm they have done to the environment. For some it is perceived as ‘the cost of 

doing business’
283

. Thus the conclusion was reached that criminal law or the criminal 

sanction or the traditional command-and-control methods were no longer appropriate in the 

improvement of our environmental compliance and enforcement regime. It is not the most 

effective manner in which to deal with environmental law offenders.  

Thus, Chapter 4 explored the possibility of alternative manners of compliance and 

enforcement in an attempt to aid or replace criminal sanctions as a whole. It, firstly, identified 

that there are too many shortcomings that exist with the criminal prosecutions of 

environmental crimes and, secondly, that there are an increase in countries that are moving 

away from the traditional approach and moving towards a more hybrid approach. The use of 

this similar approach was considered in the chapter. The chapter, similar to in chapter 3, 

considered the South African compliance and enforcement statistics and the inference can be 

drawn that although it seemed a more positive outlook in comparison to criminal compliance 

and enforcement, it still seemed inadequate. A proper exploration into the various alternative 

compliance and enforcement methods were needed. 

Various methods were identified that could prove more suitable to improve the compliance 

and enforcement regime. The point of departure was administrative measures, which already 

has an important role when it comes to compliance. Examples of such measures include pre-

compliance notices, compliance notices, abatement notices and various forms of directives. 
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This measure can be identified as simple, flexible, has a lower standard of proof and is more 

cost effective to administer. This measure is one of the alternative methods that would ensure 

better environmental performance if executed properly by those tasked with it. 

The common law also plays an integral part in the South African environmental compliance 

and enforcement regime. Interdicts will always be useful especially when seeking urgent and 

immediate relief. Interdicts have been one the most effective methods of enforcement in 

South African environmental law 
284

 and its purpose is to halt or stop illegal activities such as 

emission of smoke and offensive odours. The main disadvantages of interdicts, however, are 

that they involve court processes which can be expensive, time consuming, complex and 

risky. My submission would still be that common law remedies such as an interdict will be 

useful; however it should only be used when absolutely necessary. The law of delict also 

poses similar constraints due to its unnecessary evidential burden and the fact that it too has 

to be administered through the already overcrowded court system.  

Incentive-based measures portrayed a more positive option in that it seems more efficient and 

effective as opposed to a criminal sanction for non-compliance.
285

 These measures are 

categorised as being more economically efficient, flexible, can promote and facilitate greater 

innovation, encourage voluntary action, relieve regulatory burdens imposed on the state and 

promote better use of state resources.
286

 Examples of incentive-based measures include 

market-based incentives, regulatory based incentives and information based incentives. These 

types of measures aim to incentivise organisations or industries to comply with state 

objectives and standards. The only shortcoming concerning this measure is the 

implementation there of due to the state’s lack of resources, capacity, skill and capability. 

This measure can definitely be used when considering ways in which to improve compliance 

and enforcement in South African environmental law. 

The concluding alternative measure discussed was voluntary compliance which in theory 

referred to conditional self-regulation. This refers to instances where stakeholders undertake 
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to voluntarily comply with certain standards and objectives. In a country such as South Africa 

voluntary compliance measures would not even be an option given the propensity of non-

compliance among the different industries, individuals and organisations. Nonetheless 

examples include unilateral- and negotiated agreements. Voluntary compliance or rather 

conditional self-regulation is not an option for the improvement of environmental compliance 

and enforcement in South Africa. 

If the above is carefully considered, the conclusion that I have come to is that the criminal 

sanction is not the perfect mechanism to exclusively address compliance and enforcement in 

South African environmental law. 

The key problem that was identified in this research was that our government and all other 

necessary role players responsible for enforcing compliance with environmental law, lacks 

the necessary skill, capacity and resources to, at most times, properly apply their mind and 

implement the most suitable methods to curb environmental harm and degradation. Our 

government should start by employing individuals capable of being taught certain skills and 

spend the necessary time to train and educate individuals on environmental law and how to 

implement it. This applies to all organs of State. The fact that some of them received their 

legal education when environmental law was fairly new is not an excuse anymore. 

Magistrates and judges are responsible for decisions that have adverse effects not only on the 

environment, but also on those communities affected by the environmental harm and 

degradation caused by offenders.  Thus they carry huge responsibility and proper training of 

these individuals is essential to improving compliance and enforcement in South African 

environmental law. 

Although this research came to the conclusion that our environmental legislative framework 

is sufficient for the time being, improvements should always be considered. This 

recommendation can be applied parallel with what was mentioned in the preceding 

paragraph. Improvement of our legislative framework will not be possible when the correct 

personnel are not employed. Improvement of our legislative framework will only be possible 

if there is a general awareness of environmental law, how it ought to operate and be 

implemented. Accordingly authorities, all organs of State and those tasked with ensuring 

environmental compliance and enforcement should invest time and resources in raising 
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public awareness of the benefits associated with an improved environmental compliance and 

enforcement regime.
287

 

Improved compliance and enforcement regime can confer economic benefits on industry by 

encouraging improved efficiency and innovation, and ensure that those members of the 

regulated community who chose to incur the cost of complying with environmental 

legislation are not unduly prejudiced compared to those who chose to not comply.
288

 

Compliance also potentially reduces the financial burden on the state to remediate pollution 

and degradation and it can also potentially reduce the need for communities to live in 

polluted and unhealthy environments. Lastly, a proper compliance and enforcement regime 

can contribute to the protection of our natural resources on which human society is dependant 

for their survival.  

The criminal sanction is not the most legally suitable manner for environmental compliance 

and enforcement; however the criminal sanction is still required especially in instances where 

the harm and degradation justifies it. I would suggest a hybrid system where cognisance is 

taken of the other options available to authorities when considering punishment for 

environmental offenders. Our regime will not function properly without the use of the 

criminal sanction and thus I am of the view that it should not be abolished or disregarded 

completely. What I would also suggest is that conversation should be initiated regarding 

specialised environmental courts. Environmental courts and tribunals have become more 

common in foreign jurisdictions.
289

 There are already more than 1500 environmental courts 

and tribunals globally and they are proving to be successful in addressing environmental 

issues in those countries.
290

 Examples of such courts are the Land and Environment Court of 

New South Wales in Australia which has been functioning for more than 40 years. Kruger
291

 

also argues that the preference of Environmental Courts is related to the fact that they have 

the potential for centralising environmental expertise so as to address complexed 
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environmental issues. South Africa previously had the Environmental Court in Hermanus 

which predominantly dealt with abalone related offences and this court had a very high 

success rate.
292

 The primary purpose of this court was to prosecute abalone poachers; 

however it also dealt with matters relating to illegal trade of rhino horn, water pollution and 

other marine offences.
293

The court had Regional Court status and could prosecute the entire 

jurisdiction of the Western Cape and it could impose higher penalties on offenders. The court 

was, however, closed down not to long after it was opened due to a political decision taken to 

close down all specialised courts which lacked legislative mandate.
294

 

What was taken from this brief establishment of the court, was that having a specialised court 

and prosecutors allowed for the building of expertise and experience in South African 

environmental law which meant prosecutors were more able to identify effective arguments 

and block the defences that had previously set poachers free; collaboration and sharing of 

expertise between law enforcement agencies increased in order to ensure sound legal standing 

of cases and the success of the court rested largely on this collaborative effort; a training 

manual was developed by the prosecutors, detailing the proper application of South African 

marine regulations, including information needed to successfully prosecute poaching cases. 

The manual was distributed at training sessions and posted on-line; and environmental cases 

were given prioritised attention resulting in the rapid hearing of cases and the prosecution of 

an unprecedented number of environmental criminals.
295

 The proper functioning of this court 

was not without its challenges. There were limited availability of specialised prosecutors and 

magistrates in environmental law and there was a lack of training for enforcement officials in 

legislation, policy and procedure.
296

 

I would insist on the resurrection of environmental courts and tribunal in South Africa. I 

argue also that the challenges identified with the functioning of the court can be overcome. 

What is needed to achieve this is robust environmental legislation to allow courts to deliver 

and impose more stringent sentences, a clear legal mandate to ensure that these courts can be 

established and operate continuously and proper training and education of individuals tasked 
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with presiding and prosecuting these matters. In the light of the Uzani
297

 judgment private 

prosecution can also be pursued in these courts. 

The existing practices in South Africa are clearly not effective and environmental courts 

would present opportunity to mainstream environmental issues and build a stronger and 

improved environmental jurisprudence
298

. The Criminal compliance and enforcement 

statistics, as well as the administrative and civil enforcement statistics mentioned in Chapters 

3 and 4 above, are indicative of the fact that change is needed in South African environmental 

compliance and enforcement.  

I am thus of the view that the establishment of environmental courts and tribunals will have a 

positive effect on compliance and enforcement in South African environmental law. Together 

with the improvement of the challenges identified in this thesis, I foresee no reason why the 

state of our compliance and enforcement regime cannot be of better quality. 

(28 292 words) 
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