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corporal punishment by authorising a parent or guardian to administer moderate corporal 

punishment on his/ her minor child or ward for disciplinary purposes.21 The Act also allows 

corporal punishment to be inflicted on boys in schools22 and specifically prohibits it for girls.23 

Administration of corporal punishment in schools is a complete defence under the CLCRA.24 

Interestingly, while allowing corporal punishment for children, the Act prohibits spousal 

corporal punishment.25  

Judicial corporal punishment for males has been a subject of much litigation in Zimbabwe even 

since the old constitutional dispensation. Judicial corporal punishment was being administered 

in terms of Sections 336 and 353 of the Criminal Procedure and Evidence Act. Although it has 

recently been abolished, an analysis of the developments leading towards this abolishment is 

vital as it will give useful insights and the arguments raised can be used to advocate for the 

abolishment of corporal punishment in other settings such as alternative care, schools and in 

the home. 

 

5.3.1 The meaning of corporal punishment in Zimbabwe 

                                                           
21 Section 241(2) of the CLCRA. 
22 Section 241 (2) (b) of the CLCA provides that: a schoolteacher shall have authority to administer moderate 

corporal punishment for disciplinary purposes upon any minor male pupil or student. See also Section 66 of the 

Education Act of Zimbabwe 2004. 
23 Section 241 (4) provides that: no schoolteacher or person acting under authority delegated to him or her by a 

school-teacher shall administer corporal punishment upon a female pupil or student. There is therefore a clear 

distinction between male and female students. 
24 Section 241 (2) (b) provides that: where moderate corporal punishment is administered upon a minor person by 

a parent, guardian or schoolteacher within the scope of that authority, the authority shall be a complete defence to 

a criminal charge alleging the commission of a crime of which the administration of the punishment is an essential 

element. Section 241 (3) further states that: any person who administers moderate corporal punishment upon a 

minor person under authority delegated to him or her by a parent, guardian or school-teacher shall have a complete 

defence to a criminal charge alleging the commission of a crime of which the administration of such punishment 

is an essential element, if it would have been lawful for the parent, guardian or school-teacher to have administered 

such punishment himself or herself. 
25 Section 242 states that: It shall not be lawful for a person to purport to administer corporal punishment upon his 

or her spouse, whatever the nature of their marriage and wherever their marriage may have been contracted. 
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The Prisons Act of Zimbabwe defines corporal punishment as ‘a moderate correction of 

whipping.’26 The Oxford Dictionary defines whipping as ‘a thrashing or beating with a whip 

or similar implement.’27 A 2016 Amendment Bill to the Prisons Act, defines corporal 

punishment as ‘a moderate correction of whipping imposed upon a male person under the age 

of eighteen.’28 This bill has not been brought into law yet but has the following note: ‘The 

Constitutional Court is still to decide whether this form of punishment is constitutional.’29 With 

the recent judgement passed outlawing judicial corporal punishment, the proviso in this bill 

will probably be removed.   

 

5.3.2 Place, manner and instrument for infliction of corporal punishment 

The CPEA provides that corporal punishment shall be inflicted in private.30 When corporal 

punishment is inflicted, the parent or guardian of the person sentenced to corporal punishment 

has to be present.31 A person subject to corporal punishment has to be examined by a medical 

practitioner who has to certify that such person is in a fit state to undergo punishment.32 If a 

person subject to corporal punishment is found to be unfit, the court may amend the sentence 

as it thinks appropriate.33 

The Prisons Act further provides that a sentence of moderate correction of whipping referred 

to in the CPEA should be carried out in the presence of the officer in charge and of the medical 

                                                           
26 Section 101 of the Prisons Act of Zimbabwe Chapter 7:11 of 1956. 
27 English Oxford Dictionary, available at https://en.oxforddictionaries.com/definition/whipping (accessed 07 

March 2019). 
28 Draft Prisons and Correctional Service Act, 2016 available at 

https://www.policinglaw.info/assets/downloads/Draft_Prisons_Bill.pdf (accessed 08 May 2019). 
29 Draft Prisons and Correctional Service Act, 2016 available at 

https://www.policinglaw.info/assets/downloads/Draft_Prisons_Bill.pdf  (accessed 08 May 2019). 
30 Section 353 (2) of the CPEA. 
31 Section 353 (3) of the CPEA. 
32 Section 353 (4) of the CPEA. 
33 Section 353 (5) of the CPEA. 
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officer who certified the person as fit to undergo the punishment.34 The medical or prison 

officer may halt the punishment ‘if, in his opinion, the punishment is likely to cause more 

serious injury than is contemplated in the sentence.35  The punishment also has to be inflicted 

once and not in instalments.36 Similar provisions are to be found in the Draft Prisons and 

Correctional Services Act, 2016.37 

The Prison Regulations prescribe that corporal punishment should be administered by a rattan 

cane. The Regulations also refer to the measurements of the cane in feet and inches. For 

prisoners under the age of eighteen years, the rattan cane should be three feet long and not more 

than three-eighths (3/8) of an inch in diameter, or prisoners eighteen years old and above, the 

measurements are four feet and not more than half (½) an inch respectively.38 

In terms of Section 109 (2) of the Prison Regulations, the manner in which corporal punishment 

shall be inflicted is as follows: 

(a) A blanket or similar form of protection is placed across the small intestines of the 

prisoner’s back above the buttocks; 

(b) A small square of thin calico is dipped in water, wrung out and tied over the 

prisoner’s buttocks; 

(c) Strokes are administered from one side upon the buttocks of the prisoner and on no 

account on the back. 

                                                           
34 Section 103 of the Prisons Act. 
35 Section 104 of the Prisons Act. 
36 Section 105 of the Prisons Act. 
37 Section 135 of the Act. 
38 The Prisons Regulations 1956 (RGN 42 of 1956). 
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Elaborating on the manner of execution of corporal punishment, the Supreme Court painted 

the following graphic description in S v Ncube39: 

‘Once the prisoner is certified fit to receive the whipping, he is stripped naked. He is 

blindfolded with a hood and placed face down upon a bench in a prone position. His 

hands and legs are strapped to the bench, which is then raised to an angle of 45 degrees. 

A calico square is tied over his buttocks and the kidney protector secured above his 

buttocks at waist level. The prisoner’s body is then strapped to the bench. The cane is 

immersed in water to prevent splitting. The strokes are administered to one side across 

the whole of the buttocks.’ 

The picture painted in this case shows how degrading and inhuman judicial corporal 

punishment is. It strips a person of all dignity, as a person is laid naked and blindfolded, while 

strapped to a bench. The rights of all children to dignity, security of the person and not to be 

subjected to degrading punishment, sets limits on how children should be punished. These 

provisions in the Prisons Act and the CPEA have not yet been repealed to reflect the recent 

constitutional court judgement. 

 

5.3.3 The Children’s Act and corporal punishment 

The Children’s Act does not include corporal punishment as one of the orders that may be 

given by the Children’s Court for child offenders.40 However, the Act sentences a child who 

                                                           
39 S v Ncube; S v Tshuma; S v Ndhlovu 1988 2 SA 702 (ZSC). 
40 See orders in Section 20 of the Act. 
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fails to comply with an order of the court to moderate corporal punishment.41 The child can be 

sentenced to moderate corporal punishment not exceeding six strokes.42  

The Act, although punishing ill-treatment and neglect of children and young persons, it also 

preserves reasonable punishment by parents or guardians on their children. Such preservation 

is made by the wording ‘Nothing in this section shall be construed as derogating from the right 

of any parent or guardian of any child or young person to administer reasonable punishment to 

such child or young person.’43 Such provision is not in line with the constitutional guarantee 

of every child’s right to be free from all forms of violence from public and private sources 

protected in the Constitution and should thus be repealed.44  

 

5.3.4 Corporal punishment under the old Constitution 

Until 1988, corporal punishment was one of the prescribed methods for punishing both adult 

and juvenile males convicted of criminal offences in Zimbabwe.45 In 1988, an adult male 

challenged the constitutionality of corporal punishment of male adults based on Section 15 of 

the Constitution, which prohibited torture, inhuman or degrading punishment or other such 

treatment.46 This case is very significant because it was the first challenge against judicial 

corporal punishment. The court laid the foundation on which similar cases being heard, even 

after the new constitution, can build on. A male juvenile brought a similar challenge in 1989 

                                                           
41 Section 20 (3a) provides that: ‘A child or young person who fails to comply with an order to attend an attendance 

centre shall be guilty of an offence and liable to a sentence of moderate corporal punishment, not exceeding six 

strokes, in accordance with Section 353 of the Criminal Procedure and Evidence Act. 
42 Section 20 of the Children’s Act of 2001. 
43 Section 7 (6) of the Children’s Act. 
44 Section 52 of the Constitution. 
45 Naldi G J ‘Judicial corporal punishment declared unconstitutional by the Supreme Court of Zimbabwe’ (1990) 

2 African Journal of International & Comparative Law 131. 
46 S v Ncube; S v Tshuma; S v Ndhlovu 1988 2 SA 702 (ZSC). 
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and the same finding was made.47 The government was not pleased with the outlawing of 

corporal punishment for male juveniles and amended the Constitution in 1990 to specifically 

legalise corporal punishment of male juveniles in the highest law. 

The 1979 Constitution was amended in 1990 to allow ‘moderate’ corporal punishment ‘in 

appropriate circumstances upon a person under the age of eighteen years by his parent or 

guardian or by someone in loco parentis or in whom are vested any of the powers of his parent 

or guardian.’48 The Constitution thus provided that juvenile male corporal punishment cannot 

be regarded as inhuman or degrading. It is sad that after such a progressive step by the judiciary 

to hold corporal punishment of male juveniles unconstitutional, the government would react in 

such a manner and reason regressively. As the upper guardian of children, the courts certainly 

have an important role to play in protecting children and that role ought to be respected.  

 

5.3.4.1 State v Ncube  

In S v Ncube49 three adult males who had been convicted of rape and sentenced to various 

periods of imprisonment and a whipping of six strokes in addition, challenged the 

constitutionality of this form of punishment.50 The accused argued that it infringed their right 

                                                           
47 S v A Juvenile 1990 4 SA 151 (ZS). 
48 Section 15(1) provided that: No person shall be subjected to torture or to inhuman or degrading punishment or 

other such treatment.’ Section 15(3) thereof provided that: ‘No moderate corporal punishment inflicted (a) in 

appropriate circumstances upon a person under the age of eighteen years by his parent or guardian or by someone 

in loco parentis or in whom are vested any of the powers of his parent or guardian; or  (b) in execution of the 

judgment or order of a court, upon a male person under the age of eighteen years as a penalty for breach of any 

law; shall be held to be in contravention of subsection (1) on the ground that it is inhuman or degrading. 
49 S v Ncube; S v Tshuma; S v Ndhlovu 1988 2 SA 702 (ZSC). See discussion of this case in Crocker A D & Pete 

S A ‘Letting go of the lash: the extraordinary tenacity and prolonged decline of judicial corporal punishment in 

Britain and its former colonies in Africa: Part 2’ (2007) 28 (3) Obiter 476 – 477. 
50 The whipping was imposed under the authority of Section 54(5) (c) and (s) of the Magistrates Court Act Chap 

18(z). 
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to protection from inhuman or degrading punishment in contravention of Section 15(1) of the 

Constitution of Zimbabwe.51   

Justice Gubbay, in seeking to establish whether there exists a universal standard on such 

corporal punishment, surveyed both local and international law. He began with six 

Zimbabwean statutes that authorised the sentence of whipping as a punishment for various 

crimes and then proceeded to establish the legal status of corporal punishment in various 

countries, canvassing South Africa, the United Kingdom, Canada, Australia and the United 

States of America.52 

In South Africa, Gubbay referred to a caution made by  Leon J in S v Masondo and Another,53 

that a whipping is not only an assault upon the person of a human being but also upon his 

dignity as such.54 In the United Kingdom, Gubbay referred to the Report of the Departmental 

Committee on Corporal Punishment (1938) (the Cadogan Committee) which led to the 

abolition of corporal punishment in the United Kingdom by the introduction of the Criminal 

Justice Act 1948. Page 59 of the report contained the following statement: ‘In its own interests, 

society should, in our view, be slow to authorise a form of punishment which may degrade the 

brutal man still further and may deprive the less hardened man of the last remaining traces of 

self-respect…Corporal punishment is certainly more degrading than any of the other 

punishments recognised by our criminal law.’55 

                                                           
51 Section 15 (1) of the Declaration of Rights, contained in the Constitution of Zimbabwe 1979, provided that ‘no 

person shall be subjected to torture or to inhuman or degrading punishment or other such treatment.’ 
52 Adjami M E ‘African courts, international law, and comparative case law: Chimera or emerging human rights 

jurisprudence? (2002) 24 Michigan. Journal of International Law 140. 
53 S v Masondo and Another 1969 (1) PH H58 (N). 
54 Gubbay referred to similar sentiments made in cases such as S v Ximba and Others 1972 (1) PH H66 (N), S v 

Maisa 1968 (1) SA 271 (T), S v E Kantor 1972 (4) SA 683 (O) at 684B, S v Ruiters en 'n Ander; S v Beyers en 

Andere; S v Louw en 'n Ander 1975 (3) SA 526 (C) at 530B, and in S v See land 1982 (4) SA 472 (NC) at 477A. 
55 S v Ncube; S v Tshuma; S v Ndhlovu 1988 2 SA 702 (ZSC). 
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In respect of Australia, Justice Gubbay quoted from a dissenting judgment of Smith J in R v 

Taylor and O’Meally in which Smith said: 

‘Whether whipping is to be regarded as a severe punishment or not must, of course, 

depend on the standards of the time. A few centuries ago, when suspects were 

interrogated on the rack, and burning at the stake was common, and the ordinary penalty 

for serious crime was death, whipping was naturally regarded as a minor punishment. 

But with the growth of feeling against cruelty and the development of modern police 

systems and the consequent drastic reduction in the severity of the sanctions of criminal 

law, whipping has come to be regarded, and properly so, as an extremely severe 

punishment … In addition, over the last hundred years or thereabouts, the view has 

steadily gained ground, and it appears now to be generally accepted by experts in such 

matters, that the whipping of adults is a form of punishment the use of which is 

ordinarily unwise ...’56 

In reaching his decision, Justice Gubbay relied heavily upon the views of the European Court 

of Human Rights in Tyrer v United Kingdom.57 The judgement focused on Article 3 of the 

European Convention of Human Rights, a provision worded virtually identical to Section 15(1) 

of the Constitution of Zimbabwe. Justice Gubbay considered this decision to be perhaps the 

most important decision of the European Court of Human Rights relating to judicial corporal 

punishment.58 The European Court held the punishment to be degrading and reiterated: 

‘The very nature of judicial corporal punishment is that it involves one human being 

inflicting physical violence on another human being. Furthermore, it is institutionalised 

violence that is in the present case violence permitted by the law, ordered by the judicial 

                                                           
56 1958 VR 285. 
57 1978 2 EHHR 1. 
58 Adjami (2002)141. 
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authorities of the State and carried out by the police authorities of the State... Thus, 

although the applicant did not suffer any severe or long-lasting physical effects, his 

punishment whereby he was treated as an object in the power of the authorities 

constituted an assault on precisely that which it is one of the main purposes of Article 

3 to protect, namely a person's dignity and physical integrity. Neither can it be excluded 

that the punishment may have had adverse psychological effects. The institutionalised 

character of this violence is further compounded by the whole aura of official procedure 

attending the punishment and by the fact that those inflicting it were total strangers to 

the offender.’59 

Justice Gubbay stated that his decision to declare corporal punishment of adult offenders 

unconstitutional was influenced by the following factors: the current opinions of many 

distinguished jurists and leading academics opposed to judicial corporal punishment; the fact 

that whipping had been abolished in very many countries of the world as being repugnant to 

the consciences of civilised men; the progressive move of the courts in countries in which 

whipping was not susceptible to constitutional attack; the fact that its imposition had been 

restricted to instances in which a serious, cruel, brutal and humiliating crime had been 

perpetrated; and the decreasing recourse to the penalty of whipping in Zimbabwe itself.60 

In concluding judge, Gubbay made note of the following adverse features, which are inherent 

in the infliction of a whipping. These are: 

1. The manner in which it is administered - ‘It is somewhat reminiscent of flogging at 

the whipping post, a barbaric occurrence particularly prevalent a century or so past. It 

is a punishment, not only inherently brutal and cruel, for its infliction is attended by 

                                                           
59 1979-80 2 EHRR 1, paras 30-5. 
60 S v Ncube; S v Tshuma; S v Ndhlovu 1988 2 SA 702 (ZSC). See Adjami (2002) 142. See also Naldi (1990) 134. 
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acute pain and much physical suffering, but one which strips the recipient of all dignity 

and self-respect. It is relentless in its severity and is contrary to the traditional humanity 

practised by almost the whole of the civilised world, being incompatible with the 

evolving standards of decency. 

 2. By its very nature, it treats members of the human race as nonhumans. Irrespective 

of the offence he has committed, the vilest criminal remains a human being possessed 

of common human dignity. Whipping does not accord him human status. 

3. No matter the extent of regulatory safeguards, it is a procedure easily subject to abuse 

in the hands of a sadistic and unscrupulous prison officer who is called upon to 

administer it. 

4. It is degrading to both the punished and the punisher alike. It causes the executioner, 

and through him, society, to stoop to the level of the criminal. It is likely to generate 

hatred against the prison regime in particular and the system of justice in general.’ 

Judicial corporal punishment as stated by the judge is highly problematic in that it is 

institutionalised violence at the instigation of the State. A clear message was sent by the court, 

of the extent of the inhumanity of corporal punishment. This decision as far back as 1989, is 

an indication that the courts in Zimbabwe respond positively to the protection and promotion 

of human rights. A precedent was not only set for Zimbabwe by this case, but for other courts 

in African countries who were later asked to decide on the humanity of corporal punishment.61 

                                                           
61 See the South African case of S v Williams and Others 1995 (3) SA 632 (CC) which held that judicial corporal 

punishment of juvenile males was cruel, inhuman and degrading punishment. In this case the court found that 

there is a definite and growing consensus in the international community that judicial whipping, involving as it 

does the deliberate infliction of physical pain on the person of the accused, offends society's notions of decency 

and is a direct invasion of the right which every person has to human dignity. This consensus has found expression 

through the courts and legislatures of various countries and through international instruments and has established 

a clear trend. See a discussion of the case by Skelton A in her article ‘S v Williams: A springboard for further 

debate about corporal punishment’ (2015) Acta Juridica. See also the Namibian case of Ex parte: Attorney-

General In Re: Corporal Punishment by Organs of State (SA 14/90) [1991] NASC 2 (05 April 1991). In this case 
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5.3.4.2 State v A Juvenile62 

The Juvenile case concerned the constitutionality of a sentence of a moderate correction of four 

cuts to be administered in private on a male juvenile by a prison officer at the Bulawayo Prison 

in Zimbabwe. The issue before the court was whether the imposition of a sentence of whipping 

or corporal punishment upon juveniles was an inhuman or degrading punishment or treatment 

in conflict with Section 15(1) of the Constitution of Zimbabwe.63  

This case came two years after the Ncube64 case in which the court decided that the punishment 

of whipping upon an adult offender contravened Section 15(1) of the same Constitution. The 

Chief Justice in this case relied heavily on the precedent of the Ncube case which canvassed a 

lot of international laws and various judgements which pointed to the fact that corporal 

punishment was both degrading and inhuman. In noting that the only significant difference 

between the whipping of an adult and that of a juvenile in the execution of the sentence of 

corporal punishment was in the size of the rattan cane to be used, the Constitutional Court held, 

‘that the strictures applied to corporal punishment of adults would apply a fortiori to such 

punishment when meted out on juveniles.’65  

                                                           
following the precedent of the Ncube case, the court held that: ‘Juveniles also have an inherent dignity by virtue 

of their status as human beings and that dignity is also violated by corporal punishment inflicted in consequence 

of judicial or quasi-judicial authority. The manner in which corporal punishment is administered upon juveniles 

is also intended to result in acute pain and suffering which invades his dignity and self-respect of the recipient. 

The court held that any sentence by any judicial or quasi-judicial authority, authorising or directing any corporal 

punishment upon any person is unlawful and in conflict with Article 8 of the Namibian Constitution. See also S v 

A Juvenile 1990 4 SA 151 (ZS) and S v Walter Mufema, 2015 HH 409-15, discussed later in this chapter. 
62 S v A Juvenile 1990 4 SA 151 (ZS). The administration of cuts was regulated by S 330 of the CPEA the Prisons 

Act, Chapter 21 & 59. See discussion of this case in Crocker A D & Pete SA (2007) 478 – 479. 
63 Section 15 (1) at that time provided that: 'No person shall be subjected to torture or to inhuman or degrading 

punishment or other such treatment. 
64 S v Ncube; S v Tshuma; S v Ndhlovu 1988 2 SA 702 (ZSC). 
65 At p159 A. 
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The Court declared Section 330 of the Criminal Procedure and Evidence Act repugnant to 

Section 15(1) of the Constitution of Zimbabwe as being an inhuman and degrading form of 

State redress for a criminal act. In a concurring judgment, Justice Gubbay stated that: 

‘…. Judicial whipping in any form must inevitably tend to brutalise and debase both 

the punished and the punisher alike. It causes the latter, and through him, society, to 

stoop to the level of the offender. It marks a total lack of respect for a fellow human, be 

he adult or juvenile. It treats members of the human race as non-humans. By its very 

nature, it is extremely humiliating to the recipient.’66 

Judge Gubbay held that judicial whipping, no matter the nature of the instrument used and the 

manner of execution, is a punishment inherently brutal and cruel; for its infliction is attended 

by acute physical pain. Irrespective of any precautionary conditions which may be imposed, 

the judge reiterated that it is a procedure subject to ready abuse in the hands of a sadistic or 

overzealous official. 

He further noted that whipping, which invades the integrity of the human body, is an antiquated 

and inhuman punishment which blocks the way to understanding the pathology of crime. It has 

been abolished in very many countries of the world as being incompatible with contemporary 

concepts of humanity, decency and fundamental fairness.’ 

In the same judgment, Khosa JA, on the side of the majority, held that even if corporal 

punishment was to be administered without the victim taking his clothes off, ‘the mere idea of 

inflicting physical pain as a form of punishment corresponds with torture and the lex talionis – 
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an eye for an eye, a tooth for a tooth, a life for a life – all of which have been condemned 

because they represent an inhuman approach to punishment ….’67 

Khosa particularly noted the very important role that the judiciary plays as the third arm of 

government in directing the change in policies and practices that are inhuman. The judge in his 

words said: 

‘It seems to me that the supreme law of the land has bestowed on the Supreme Court 

the sacred trust of protecting human rights of people in Zimbabwe by declaring whether 

or not any punishment imposed by the laws of this country is inhuman or degrading. In 

bestowing upon us this sacred trust, I believe the legislature calls upon us as experts in 

our field to assist them in passing laws that are just and humane.’ 

‘After all, the Judiciary is the third arm of Government. In the exercise of this duty, the 

paramount consideration, as I perceive it, is to determine whether or not, in the light of 

existing social norms, such punishment unnecessarily humiliates, debases or lowers the 

image of the individual in his own esteem. We cannot shirk this duty merely because 

there is no alternative suitable punishment on the statute books for errant juveniles. If 

there is the need for such alternative punishment, the task of promulgating the requisite 

legislation lies with Parliament.’68 

McNally JA and Manyara JA disagreed with Chief Justice Dumbutshena and Justice Gubbay’s 

generalised statement that any corporal punishment inflicted in terms of a court order is 

necessarily a contravention of Section 15(1) of the Constitution. They also disagreed with the 

argument that, because adult strokes have been ruled unconstitutional, it must follow that 

juvenile cuts are unconstitutional. McNally JA noted that since the term ‘inhuman or 
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degrading’ involves a value judgment, a judge when deciding on the appropriateness of a 

sentence of cuts would normally have regard to the physical and psychological robustness of 

the young delinquent before them.69 

Manyara JA did not agree with a complete ban on judicial corporal punishment; however, he 

did disapprove of the way in which a whipping was administered in terms of the Prison 

Regulations at the time. These regulations did not differentiate between the method by which 

adults and juveniles should be flogged and was reminiscent of a ‘flogging at the whipping 

post.’ He stated that this method should not be used in the case of a juvenile whipping which, 

in terms of the Criminal Code, was to be carried out by means of a ‘moderate correction of 

cuts.’ He noted that a juvenile who is dealt with in terms of Section 330 is but a child who is 

brought before a court as his upper guardian for punishment by the State. Therefore, Section 

330 properly construed, merely presents the court with the same problem as an average parent 

will face when he has to punish his child for a misdeed. Since no reasonable parent could ever 

administer corporal punishment on his child in the manner provided by the Prison Regulations, 

and the court is a reasonable institution, the same considerations should guide it in its 

application of the provisions of Section 330.70 

 

5.3.5 The 2013 Constitution-making process and corporal punishment 

As a reaction to the Juvenile case, the government pushed for the amendment of the 

Constitution to specifically include a section that legalised corporal punishment for male 

juveniles. The amendment came in 1990 by the insertion of Section 5 of Act 30 of 1990.71 After 
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this amendment, there was no challenge to this constitutional provision until the new 

Constitution (2013) was being discussed.  

The issue of corporal punishment was one of the issues carrying heavy moral tones which were 

debated and negotiated during the 2013 constitution-making process.72 During this process, 

there were the traditionalists or conservatives, who believed corporal punishment was a 

socially-acceptable and legitimate tool to maintain discipline in society and the liberals who 

believed corporal punishment exposed children to physical violence.73 During the 

consultations, the data from the field had demonstrated clear evidence of demands for enhanced 

protection of children’s rights.74 The result was the resounding declaration of children’s rights 

in the Constitution in Section 19.75 

The argument for the liberals was that in light of abuses inflicted upon children under the guise 

of applying corporal punishment, it was necessary to ensure that the Constitution did not 

specifically sanction forms of conduct that could increase the risk of abuse. The warnings of 

the Supreme Court in the Ncube76 and Juvenile77 cases were invoked, demonstrating that there 

was no way of controlling the use of such punishment and that it was, therefore, open to abuse, 

much to the detriment of children. There was also the new right to personal security provided 

for in Section 56 of the Constitution which goes against corporal punishment.78 Further, the 

liberals argued that corporal punishment offends against the dignity of children, contrary to 

                                                           
72 Among the morally heavy debated issues were the issues of abortion, death penalty and sexual orientation and 

gay rights.  
73 Magaisa AT ‘Outlawing of corporal punishment on male juveniles in Zimbabwe’ 29 January 2015 available at: 

https://www.zimbabwesituation.com/news/zimsit_w_outlawing-of-corporal-punishment-on-male-juveniles-in-

zimbabwe-newzimbabweconstitution/ (accessed 2 March 2019). 
74 Magaisa (2015) 2. 
75 An extensive discussion of children’s rights in the new constitution was done in Chapter 3 of this thesis at 3.2.1. 
76 S v Ncube, S v Tshuma, S v Ndhlovu 1988 2 SA 702 (ZSC). 
77 S v A (Juvenile) 1990 4 SA 151 (ZS). 
78 Section 56 (1)(a) provides that:’ Every person has the right to bodily and psychological integrity, which includes 

the right to freedom from all forms of violence from public or private sources …’ 
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Section 51 of the Constitution which guarantees every person’s inherent dignity and to have 

that dignity respected and protected.79 

The major argument advanced in favour of corporal punishment was that it was a necessary 

and socially-accepted form of discipline which helped in enforcing good morals and proper 

behaviour among children.80 The existence of corporal punishment and the possibility that it 

could be used was believed to give children an incentive to behave well and to maintain 

discipline.81 The belief among most proponents of this notion was that administering ‘moderate 

chastisement’ was part of traditional culture and that it helped in the building of a decent and 

well-behaved society.82 The counter-argument was that there were other ways of disciplining 

children rather than exposing them to the risk of excessive, harsh and cruel treatment under the 

guise of ‘moderate corporal punishment’ which was undefined.83 A further counter-argument 

was that the provisions for corporal punishment under the old Constitution were patently 

discriminatory since it could be imposed on male juveniles only and not on their female 

counterparts. The view that corporal punishment was good for discipline in society did not 

explain why the argument applied only to male juveniles but not to female juveniles.84  

This was also one of the instances where the government invoked international human rights 

law particularly noting Zimbabwe’s obligations as a State party to the CRC and the ICCPR. 

Reference was also made to the Global Initiative to End All Corporal Punishment of Children, 

proving Zimbabwe’s commitment to outlawing corporal punishment of children. 

                                                           
79S51 provides that: ‘Every person has inherent dignity in their private and public life, and the right to have that 

dignity respected and protected.’ 
80 Magaisa (2015) 4. 
81 Magaisa (2015) 4. 
82 Magaisa (2015) 5. 
83 Magaisa (2015) 5. 
84 Magaisa (2015) 5. It was argued that permitting corporal punishment on boys but not on girls was a violation 

of Section 81(1) of the Constitution, which states that, ‘Every child, that is to say every boy and girl under the age 

of eighteen years, has the right to equal treatment before the law.’ 
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The pro corporal punishment wing had argued for the limitation of the right in Section 53 as 

far as male juveniles are concerned, thus allowing moderate corporal punishment for male 

juveniles. This was heavily resisted on the grounds stated above but what proved to be the most 

persuasive view was that the protection against torture, cruel, inhuman or degrading treatment 

or punishment had already been entrenched as one of the non-derogable rights (rights that could 

never be taken away or reduced, even in emergencies) and that it would be unreasonable to 

make exceptions derogating from it. It was argued that any exceptions, such as the one that was 

being proposed, would be a claw-back on this fundamental and non-derogable right and that 

this was unacceptable. It was important to avoid anything that might dilute the absolute 

protection against this protection.85  

The result of the discussions was the removal of judicial corporal punishment of male juveniles 

in the new Constitution. This move showed the State’s commitment to protecting children from 

institutionalised violence. However, provisions of the CPEA and the Prisons Act legalising 

corporal punishment were not discussed and reflected on, which is a great cause for concern. 

Thus, although the new Constitution does not have a corporal punishment clause for male 

juveniles like the previous Constitution, other statutes still permit corporal punishment of male 

juveniles.  

 

5.3.6 Judicial Corporal Punishment after the 2013 Constitution 

 

5.3.6.1 S v Mufema  

                                                           
85 Magaisa (2015) 6. In the end, the matter was settled very simply by Section 86(3) of the Constitution which 

states that, ‘No law may limit the following rights enshrined in this Chapter, and no person may violate them (c.) 

the right not to be tortured or subjected to cruel, inhuman or degrading treatment or punishment’. Therefore, no 

law, policy or code may claw back on the rights provided for in s. 53, i.e. the right not to be tortured or subjected 

to cruel, inhuman or degrading treatment or punishment. 
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In 2015, the issue of corporal punishment on male juvenile offenders was addressed by the 

High Court.86 The case was an automatic criminal review of four cases, which dealt with the 

unconstitutionality of corporal punishment in terms of Section 57 of the Magistrates Court 

Act.87 The court in this case referred extensively to the case of S v C88, decided a year earlier, 

which declared Section 353 of the Criminal Procedure and Evidence Act ultra vires based on 

Sections 52, 53 and 56 of the Constitution. In the words of Judge Mafusire, the manner those 

courts have expressed themselves on the subject is, ‘the mark of leadership in the development 

of jurisprudence.’89 

Mafusire J, emphasising on the abolition of corporal punishment, made the following remarks: 

‘There can be no question that corporal punishment of juveniles has become unlawful 

in this country. The old Constitution made this country an outpost of tyranny and cruelty 

against children. Our stance on corporal punishment stuck up like a sore thumb. All 

around us, and in virtually all over the progressive world, corporal punishment, whether 

of adults or juveniles, had been abolished. That the Prisons Act defines corporal 

punishment as ‘… moderate correction of whipping …’, or that the Regulations seem 

to go to some length to mollify or mitigate the manner of its execution cannot, in my 

view, make it any less brutal. It is like applying lipstick on a bullfrog, or blowing 

incense on a skunk.’ 

Judge Mafusire also added:  

                                                           
86 S v Mafema HH 409-15. 
87 These are S v Walter Mufema CRB No. R1063/14, S v Callington Chavhunduka CRB No. R771/14, S v 

Tafadzwa Ruzvidzo CRB No. BNR 449/14 and S v Claudios Baundi CRB No. BNR 457/14. 
88 S v Chokuramba HH 718-14. 
89 S v Mafema HH 409-15. 

https://etd.uwc.ac.za



 179 

‘if the new Constitution has dropped the amendment to the old Constitution that 

permitted the meting out of corporal punishment upon male juveniles, and if the 

Constitution has gone on to strengthen certain provisions of the Bill of Rights…, there 

can be no doubt that Section 353 of the CPEA, has become anachronistic.’ 

 The court referred the matter to the Constitutional court for confirmation of invalidity in terms 

of Section 175 of the Constitution. According to Sloth – Nielsen, the Zimbabwean cases 

challenging corporal punishment indicate an auspicious start to strategic litigation to vindicate 

children’s constitutional rights, bolstered by international treaty law, by the intervention of 

children’s rights NGOs as co-applicants, and by the evident willingness of the judiciary to take 

bold steps to advance children’s rights.90  

 

5.3.5.2 S v Chokuramba91 

On 3 April 2019, the Constitutional court for the first time after the new constitutional 

dispensation decided on the issue of judicial corporal punishment of male juveniles.92 The court 

had to confirm the order of invalidity of Section 353 of the CPEA (which authorised corporal 

punishment for male juveniles) made by the High Court in 2014, on the grounds that it violates 

Section 5393 of the Constitution. The main issue was whether Section 353 of the CPEA 

contravenes Section 53 of the Constitution. To answer this question, the court had to first 

determine the meaning of the phrases ‘inhuman punishment’ and ‘degrading punishment’ and 

                                                           
90 Sloth – Nielsen J ‘Southern African Perspectives on Banning Corporal Punishment – A Comparison of Namibia, 

Botswana, South Africa and Zimbabwe’ in  Saunders BJ, Leviner P & Naylor B (eds) Corporal Punishment of 

Children: Comparative Legal and Social Developments towards prohibition and beyond (2018) 255. 
91 The State v Willard Chokuramba Judgment No CCZ 10/19. 
92 The State v Willard Chokuramba Judgment No CCZ 10/19. 
93 Section 53 is the right not to be tortured or treated in an inhuman or degrading treatment or punishment. 
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then determine whether judicial corporal punishment amounts to ‘inhuman’ or ‘degrading’ 

punishment or both. 

In finding judicial corporal punishment to be inhuman and degrading , the court referred to the 

precedent set by the Juvenile case94 decided under the old Constitution in which the Supreme 

Court sitting as the Constitutional Court, held by a majority decision that moderate corporal 

punishment inflicted on a male juvenile in execution of a sentence for any offence of which he 

had been convicted, was an inhuman and degrading punishment within the meaning of Section 

15(1) of the former Constitution of Zimbabwe. The court also relied on the Ncube case95 in 

which the Supreme Court held by a unanimous decision that corporal punishment inflicted in 

the execution of a sentence imposed by a court on an adult male person convicted of any 

offence was an inhuman and degrading punishment within the meaning of Section 15(1) of the 

former Constitution. In the present case, the court had to make a decision in light of the new 

constitutional provisions. 

The Interpretation of Section 53 of the Constitution and Human Dignity  

Deputy Chief Justice Malaba provided a detailed analysis and interpretation of Section 53 of 

the Constitution which was relied on by the applicants. Section 53 provides that: ‘No person 

may be subjected to physical or psychological torture or to cruel, inhuman or degrading 

treatment or punishment.’ 

He pointed out that, Section 53 occupies a central place in the scheme of constitutional 

protection of fundamental human rights and freedoms enshrined in Chapter 4 of the 

Constitution. According to the judge, the assessment of the purpose of the protection of a 

fundamental human right or freedom takes into account the values and principles on which a 
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democratic society is based. In this regard, the court noted that it is clear from a consideration 

of the value system underpinning the Constitution that the object and purpose of Section 53 of 

the Constitution is to afford protection to human dignity, and physical and mental integrity, 

which are some of the most fundamental values. This entails adopting an interpretation of 

Section53 that promotes respect for the inherent dignity of the male juvenile when subjected 

to punishment for an offence. 

DCJ Malaba pointed out that the right not to be subjected to inhuman or degrading punishment 

is also closely related to the respect for human dignity enshrined in Section 51 of the 

Constitution and the right to bodily and psychological integrity, which includes the right to 

freedom from all forms of violence from public or private sources.96 The court further 

emphasised that the right not to be subjected to inhuman or degrading punishment and the right 

to the inherent dignity are non-derogable in terms of Section 86 (3) of the Constitution. Thus, 

no law may limit these rights and no person may violate them. 

The court also emphasised the importance of international human rights in the interpretation of 

Section 53. In this regard, the court referred to Article 1 of Universal Declaration of Human 

Rights,97 Article 7 of the International Covenant on Civil and Political Rights,98 Article 4 of 

the African Charter on Human and People’s Rights,99 Article 37 of the CRC and General 

Comment 8 of the CRC.100 The court pointed out that Article 37(c) requires State parties to 

treat children convicted of offences with humanity and respect for the inherent dignity of the 

human person.  

                                                           
96 Protected by Section 52 (a) of the Constitution. 
97 Article 1 provides that:  All human beings are born free and equal in dignity and rights. They are endowed with 

reason and conscience and should act towards one another in a spirit of brotherhood. 
98 Article 7 provides that: No one shall be subjected to torture or to cruel, inhuman or degrading treatment or 

punishment.  
99 Article 4 provides that: Human beings are inviolable. Every human being shall be entitled to respect for his life 

and the integrity of his person. No one may be arbitrarily deprived of this right. 
100 General Comment 8, para 16. 
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The court articulated the importance of human dignity as follows: 

‘Human dignity asserts the worth of the person who is imbued with it. We cannot define 

what a human being is without recourse to an essential characteristic such as inherent 

dignity. Human dignity is a special status, which attaches to a person for the reason that 

he or she is a human being. It is the fact of being human that founds human dignity. 

Human dignity is therefore inherent in every person all the time and regardless of 

circumstances or status of the person. All human beings are equal, in the sense that each 

has inherent dignity in equal measure. What this means is that human dignity is innate 

in a human being. It remains a constant factor and does not change as a person goes 

through the stages of development in life. Human dignity is not created by the State by 

law. The law can only recognise the inherence of human dignity in a person and provide 

for equal respect and protection of it. In fact, human dignity demands respect. In other 

words, every human being merits equal respect for his or her inherent dignity regardless 

of social, economic and political status.’101 

According to the court, equal respect for the inherent dignity of the other person means 

refraining from doing anything under the guise of the exercise of one’s rights which would 

injure his or her rights.102  

Emphasising on the right to human dignity, the court referred to the Makwanyane case in which 

O’Reagan J held that: 

‘Recognizing a right to dignity is an acknowledgement of the intrinsic worth of human 

beings: human beings are entitled to be treated as worthy of respect and concern. This 
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right, therefore, is the foundation of many of the other rights that are specifically 

entrenched in Chapter 3.’103 

The right to have the inherent dignity respected and protected translated to sentencing means 

that a person must be punished as a person. He or she cannot be punished as if he or she is a 

non-human. It means that the State should not prescribe or impose a punishment, which by its 

nature and effect constitutes a humiliating assault on the inherent dignity of the person being 

punished. The obligation to respect and protect the inherent dignity of every person means that 

the inherent dignity of a person being punished for a crime must remain intact or unimpaired 

notwithstanding the infliction of the punishment. Punishment must be provided in a way that 

is consistent with and respects the inherent dignity of the offender.104 

 

Section 53 and Punishment  

DCJ Malaba pointed out that Section 53 of the Constitution is aimed primarily at the nature or 

effect of punishment. Its immediate purpose is to protect every person from inhuman or 

degrading punishment, however, it also extends to punishments which are ‘grossly 

disproportionate’, those, which are inhuman or degrading in their disproportionality to the 

seriousness of the offence. The test is that the punishment should be such that no one could 

possibly have thought that the particular offence would have attracted such a penalty – the 

punishment being so excessive as to shock or outrage contemporary standards of decency. 
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It follows thus; from the purposive interpretation of Section 53 of the Constitution, that 

inhuman or degrading punishment for any offence is punishment, which, by its nature or effect 

invades human dignity. According to the judge, to be inhuman is: 

‘To act towards another person without feelings of pity or sympathy as a fellow human 

being when circumstances demand such humane conduct. It is to treat the other person 

as if he or she is a mere object. A punishment, the method of the infliction of which 

involves the use of violence to cause severe physical and mental pain and suffering, 

would, by contemporary standards of decency and prevailing ideas on the meaning of 

human dignity, constitute inhuman punishment. It is a punishment that brutalises the 

person being punished and the one punishing alike. It violates the physical and mental 

integrity of the person being punished. A punishment, the infliction of which involves 

debasement or humiliation of the person in his or her own esteem or self-respect, does 

not comport with human dignity.’105 

Degrading punishment ‘exposes the person to disrespect and contempt from fellow human 

beings superintending the administration of the punishment.’106 According to the judge, 

punishment is degrading when it has the effect of arousing in the person being punished 

feelings of fear, anguish or inferiority. It is, ‘a punishment which inflicts an ignominious 

disgrace on the offender.’107 

DCJ Malaba pointed out that the fundamental principle is that a person does not lose his or her 

human dignity on account of the gravity of an offence he or she commits. The fact that he or 

she has committed a crime of a serious nature does not mean that he or she has lost the capacity 

to act with self-respect and respect for others in the future. Commission of an offence is a result 
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of an exercise of freedom of choice to act in a manner proscribed by a societal norm. That in 

itself means that the person has the rational capacity to choose to act in a manner approved by 

the societal norm which is consistent with self-respect and respect for the inherent dignity of 

others. He or she remains entitled to the equal respect of his or her dignity as a human being, 

regardless of the gravity of the crime he or she committed. A humane penal system is one that 

is based on the principle that a human being must not be treated only as a means but always as 

an end for punishment. 

Does judicial corporal punishment amount to inhuman or degrading punishment? 

In answering this question, the court stated that the constitutionality of the punishment must be 

assessed in the light of the values which underlie the Constitution to decide whether it amounts 

to inhuman or degrading punishment. The punishment must be assessed in the light of the effect 

it has or is likely to have on the values of human dignity and physical integrity of the persons 

being punished, which should take into account the method of infliction or amount of force 

applied.  

DCJ Malaba pointed out that: 

‘Judicial corporal punishment by nature involves the use of physical and mental 

violence against the person being punished. There is no doubt that blindfolding the male 

juvenile offender and strapping his body to a bench to ensure that he remains motionless 

and helpless when he is caned on the buttocks by the officer administering the strokes 

ordered by the court would inevitably arouse in him the feelings of fear, anguish and 

inferiority which humiliate and debase his self-respect. The mere anticipation of a 
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stroke is within the parameters of the inhuman and degrading elements of judicial 

corporal punishment.’108 

The judge further stated that corporal punishment causes mental suffering that is generated by 

anticipating each stroke, apart from the actual pain and humiliation of canning. According to 

the judge, treating the male juvenile offender in the manner prescribed under Section 353 of 

the CPEA as punishment for any crime is to treat him as if he is a non-human and it makes him 

a mere object of state action. 

The court stated that the aim of Article 37(a) of the CRC is to highlight the obligations of all 

States parties to move quickly to prohibit and eliminate all corporal punishment and all other 

cruel or degrading forms of punishment of children. It emphasises eliminating corporal 

punishment of children as ‘a key strategy for reducing and preventing all forms of violence in 

societies.’ 

The court looked at corporal punishment from the perspective of the effect of the punishment 

on the human dignity and physical integrity of the person being punished. In this regard, the 

court held that: ‘any punishment which involves the infliction of physical and mental violence 

on the person being punished to cause him or her pain and suffering in execution of a sentence 

for an offence is an inhuman and degrading punishment’109 And thus, judicial corporal 

punishment because it does not respect the inherent dignity of the person being punished and 

by its nature, intent and effect, amounts to an inhuman and degrading punishment. He further 

noted that ‘the precautionary measures prescribed to accompany its administration do not 

detract from its nature and effect which are evidence of its invasion of human dignity and ipso 

facto violation of the non-derogable right protected by Section 53 of the Constitution.’ 
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The court, like the Ncube case, relied on the precedent of the European Court of Human Rights 

in Tyrer v United Kingdom110, which held that ‘a system of judicial corporal punishment for 

male juvenile offenders in use in the United Kingdom violated Article 3 of the European 

Convention on Human Rights (‘the ECHR’). The court also relied on the precedent of the 

Juvenile111 case which found judicial corporal punishment of male juveniles to be both 

inhuman and degrading. 

DCJ Malaba also relied on the precedent in the Namibian case of Ex parte Attorney-General, 

Namibia112 in which the Supreme Court of Namibia by a unanimous decision, held that judicial 

corporal punishment as practised in that country constituted inhuman and degrading 

punishment. The Namibian court questioned:  

‘If corporal punishment upon adults authorised by judicial or quasi-judicial authorities 

constitutes inhuman or degrading punishment in conflict with Article 8(2)(b) of the 

Constitution, can it successfully be contended that such a punishment is nevertheless 

lawful where it is sought to be inflicted upon juvenile offenders in consequence of a 

direction from such a similar judicial or quasi-judicial authority?’ 113 

The court also referred to the South African case of S v Williams and Ors114 where Judge Langa 

said:   

‘In determining whether punishment is cruel, inhuman or degrading within the meaning 

of our Constitution, the punishment in question must be assessed in the light of the 

values which underlie the Constitution. The simple message is that the State in 

                                                           
110 [1978] EHRR 1 at 11, para 33. 
111 S v A Juvenile at 73F-G. 
112 1991 (3) SA76 (NmSc). 
113 1991 (3) SA76 (NmSc) at 90C-91A. 
114 1995 (3) SA 632 (CC) at 644C-645C. 
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imposing punishment, must do so in accordance with certain standards; these will 

reflect the values which underpin the Constitution; in the present context, it means that 

punishment must respect human dignity and be consistent with the provisions of the 

Constitution. There is unmistakably a growing consensus in the international 

community that judicial whipping, involving as it does the deliberate infliction of 

physical pain on the person of the accused, offends society’s notions of decency and is 

a direct invasion of the right which every person has to human dignity. This consensus 

has found expression through the Courts and Legislatures of various countries and 

international instruments. It is a clear trend which has been established.’ 

The court also referred to the judgement by the Inter – American Court of Human Rights in 

Winston Caesar v Trinidad and Tobago.115 In this case, the court emphasised that the 

prohibition of inhuman and degrading punishment or treatment had reached the status of a 

peremptory norm of international law based on a reading of international human rights 

instruments as well as regional case law. The court held that corporal punishment imposed on 

Caesar for the offence of attempted rape amounted to inhuman and degrading punishment in 

contravention of Article 5 of the American Convention on Human Rights ACHR.116 

The court further emphasised that the use of unauthorised means cannot be justified based on 

the legitimate objective sought to be achieved. According to the court, the contention that 

judicial corporal punishment saves a male juvenile offender from imprisonment is fallacious 

and does not show that the punishment does not amount to inhuman or degrading punishment. 

In this regard, the court held that:  

                                                           
115 Inter-Am. Ct. H.R. (Ser. C) No. 123 (Mar. 11, 2005). 
116 Article 5 of the ACHR prohibits any torture, or cruel, inhuman, or degrading punishment or treatment. 
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‘Keeping male juvenile offenders out of jail cannot justify the imposition of inhuman 

or degrading punishment as the means of securing the legitimate objectives of 

punishment. The fact that judicial corporal punishment is a type of punishment that 

amounts to a total lack of respect for the human being does not change on account of 

the legitimacy of the objective pursued by its infliction on the male juvenile offender. 

No interest, such as saving the male juvenile offender from imprisonment, can justify 

the infringement of human dignity.’117 

According to the judge, the principle of constitutional morality implores courts to approach 

constitutional issues from the point of view that accepts that the content of the rights protected 

by the Constitution, changes with the change in social norms. The Constitution is a dynamic 

document which must by its very nature be interpreted and applied to absorb the changes in 

society’s attitudes towards what is right and wrong at any given period in its development. Like 

every human rights instrument, the Constitution is a living instrument. The judge pointed out 

that the former Constitution did not have an express provision on the right to inherent dignity 

and the right to have that dignity respected and protected as provided for in Section 51 of the 

Constitution. There was no provision for the protection of the right to bodily and psychological 

integrity, which includes the right to freedom from all forms of violence from public and private 

sources. Finally, the court held that: ‘It is absolutely inconceivable under the applicability of 

Section 53 as read with Section 51 of the Constitution, to have corporal punishment as a 

punishment to be imposed on a male juvenile offender on the basis of statutory 

authorisation.’118 

In conclusion, the court held that courts have to play a fundamental role in the promotion and 

development of a new culture in juvenile sentencing, founded on the recognition of human 

                                                           
117 At p40. 
118 At p 46. 
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rights enshrined in the Constitution. This means that sentencing policies have to be influenced 

by both the Constitution and international law. The court emphasised the need to use alternative 

sentencing options to judicial corporal punishment such as formal rehabilitation programmes 

and vocational training.  Unanimously, the court held that the elimination of judicial corporal 

punishment from the penal system is an immediate and unqualified obligation on the State.  

 

5.4 Judicial corporal punishment in Botswana 

Although the Constitution of Botswana enshrines the rights of all people in Botswana not to be 

subjected to torture or other cruel, inhuman or degrading treatment or punishment, judicial 

corporal punishment has not yet been abolished.119 Corporal punishment occupies a central 

place in the punishment of male offenders in Botswana and the country ‘still clings to its pre-

independence position where flogging was seen as an appropriate punishment.’120 Although 

the courts and various sectors of civil society have voiced their dissatisfaction with this form 

of punishment as being unconstitutional, practical considerations such as prison overcrowding 

have motivated legislators to accept judicial corporal punishment as an appropriate sentence.121   

 

5.4.1 The legality of corporal punishment in Botswana 

Botswana’s Constitution does not have a provision which legalises corporal punishment, but 

corporal punishment is one of the ‘preserved’ punishments that existed before Botswana had a 

                                                           
119 Article 7 of the Constitution of Botswana (1961, amended 1999). 
120 Thebe S ‘Juvenile justice in Botswana’ (1998) 11(1) Lesotho Law Journal 117. 
121 Thebe (1998) 118. 
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Constitution. Article 7 protects every person from inhuman or degrading punishment or 

treatment. In addition, it provides that: 

‘Nothing contained in or done under the authority of any law shall be held to be 

inconsistent with or in contravention of this section to the extent that the law in question 

authorises the infliction of any description of punishment that was lawful in the country 

immediately before the coming into operation of this Constitution’122  

In general terms, Section 7(2) provides that no law authorising the infliction of punishment 

shall be held to be inconsistent with Section 7(1) of the Constitution if it was lawful in the 

former Protectorate of Bechuanaland immediately before the coming into operation of the 

Constitution.123 The court in the Petrus case remarked that:  

‘Section 7(2) of the constitution ‘may be regarded as a ‘derogation clause’ since it 

derogates from the freedom so clearly enshrined under subsection (1). Subsection (1) 

was designed very clearly to prohibit absolutely torture, inhuman, degrading and other 

treatment. Subsection (2) was only added to prevent a complete break from the position 

of punishment as it existed by 29 September 1966, based upon the common knowledge 

of the people at the time. It was not meant, for example, to resuscitate torture even if it 

had existed somewhere or the other within the areas of the land which at the present 

constitute the State of Botswana.’124 

Corporal punishment is legal in all settings in Botswana. It is lawful as a disciplinary measure 

in penal institutions under the Prisons Act,125 the Prisons Regulations126 and the Children’s 

                                                           
122 Article 7 of the Constitution of Botswana of 1965. 
123 Petrus and another v the State 1984 BLR 14 (CA). 
124 Petrus and another v the State 1984 BLR 14 (CA). 
125 Sections 109, 114 and 115 of the Prisons Act of 1980. 
126 Section 18 of the Prisons Regulations of 1965. 

https://etd.uwc.ac.za



 192 

Act.127 It is also lawful in alternative care and day care settings under Sections 27 and 61 of the 

Children’s Act. In the home, corporal punishment is lawful under Section 27 (3) of the 

Children’s Act128 and in schools, it is lawful under the Education Act.129 

Judicial corporal punishment is one of the punishments that can be inflicted by a court in 

Botswana.130 However, corporal punishment cannot be inflicted on females, males sentenced 

to death and males considered by the court to be over 40 years of age.131 Corporal punishment 

is also used as an additional punishment or alternative punishment to imprisonment for males 

under the age of 40 at the discretion of the court.132 Thus, male persons between the ages of 14 

and 40 are subject to the sentence of corporal punishment and the court authorises it as an 

alternative to imprisonment for all crimes which are punishable by imprisonment, except the 

crimes of murder, rape and robbery. Additionally, the Magistrates’ Courts Act of 1974 

authorises all magistrates to impose a sentence of whipping.133 The Customary Courts Act of 

                                                           
127 Section 61 of the Children’s Act 2009. 
128 Section 27(3)(h) States that every parent has a duty to ‘respect the child’s dignity and refrain from administering 

discipline which violates such dignity or adversely affects the physical, emotional or psychological well-being of 

the child or any other child living in the household.’ But Section 27(5) states that this ‘shall not be construed as 

prohibiting the corporal punishment of a child in such circumstances or manner as may be set out in this Act, the 

Penal Code or any other law.’ There is a similar provision in article 61 of the Act, which prohibits ‘unreasonable’ 

correction of a child – thereby allowing ‘reasonable’ correction – and explicitly states that the article does not 

prohibit corporal punishment that is carried out lawfully. It puts a duty on the Minister to ensure parent education 

for ‘appropriate’ discipline, but does not state that this should be non-violent. 
129 Section 29 of the Education Act 1967 provides for the Minister to make regulations to prescribe ‘the conditions 

for the administration of corporal punishment’. Section 2 of the Education (Corporal Punishment) Regulations 

1968 states: ‘No corporal punishment shall be administered to any pupil (a) at any school; or (b) by any school 

teacher for anything done by the pupil at school or in respect of his schooling, unless the following conditions are 

complied with: (i) the punishment shall be administered either by the headmaster or by some other teacher in the 

presence of the headmaster; (ii) no instrument of punishment other than a light cane shall be used and no 

punishment shall exceed 10 strokes with the cane; (iii) no male teacher may inflict corporal punishment upon any 

girl whom he has grounds for believing is over the age of 10 years; (iv) no punishment shall be administered 

except for offences of a serious or repeated nature. Article 3 states that records must be kept of ‘the nature of the 

offence committed by the pupil, the number of strokes administered, the date of the punishment and the name of 

the person administering the punishment’ Article 4 provides for a fine or imprisonment for contravention of the 

Regulations. Similar provisions can be found in the Education (Government and Aided Secondary Schools) 

Regulations 1978 and the Education (Primary Schools) Regulations 1980. Article 61 of the Children’s Act also 

applies in schools.  
130 See Section 25 of the Penal Code of 1964. 
131 Section 28 (3) of the Penal Code. The Customary Courts Act also prohibits corporal punishment for females 

and persons over the age of 40. 
132 Section 28 (3) of the Penal Code. For offences such as murder, rape, robbery and any incitement, conspiracy 

or attempt to commit such crimes as listed in Schedule 2 to the Criminal Procedure and Evidence Act. 
133 Section 60. 
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1961 also authorises customary courts to order corporal punishment, and they may, at their 

discretion, order this in addition to or in lieu of any other punishment.134 

 

5.4.2 The Children’s Act and corporal punishment 

The Children’s Act prohibits torture or other cruel, inhuman or degrading treatment or 

punishment, but also states that this ‘shall not be construed as prohibiting the corporal 

punishment of children in such circumstances or manner as may be set out in this Act or any 

other law.’135 Thus removing corporal punishment from the bracket of torture or cruel, inhuman 

or degrading treatment or punishment and not prohibiting it in any other law including the 

Constitution or the Criminal Procedure and Evidence Act (CPEA). The Act provides for a child 

convicted of an offence by a Children’s Court to be sentenced to corporal punishment.136 The 

punishment must be a maximum of six strokes and must be inflicted as specified in the CPEA 

and the Penal Code.137 

 

5.4.3 Place, manner and instrument for infliction of corporal punishment 

                                                           
134 Section 18. 
135 Section 61 & Section 27. Section 61 provides that: 

‘(1) No person shall subject a child to torture or other cruel, inhuman and degrading treatment or punishment. 

(2) No person shall subject a child to correction which is unreasonable in kind or in degree relative to the age, 

physical and mental condition of the child, and which, if the child by reason of tender age or otherwise is incapable 

of understanding the purpose and fairness thereof. 

(3) The provisions of this Act shall not be construed as prohibiting the corporal punishment of children in such 

circumstances or manner as may be set out in this Act or any other law. 

(4) The Minister shall cause to be put in place parental guidance programmes aimed at developing the capacity of 

parents to discipline and guide their children appropriately.’ 
136 Section 85 (d) provides that a Children’s Court may sentence a child to corporal punishment. 
137 Section 90 of the Children’s Act 2009. 
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A sentence of corporal punishment in terms of the CPEA is a sentence of caning and is subject 

to several provisions.138 First, the caning has to be carried out in a manner and with a cane of 

a type approved by the Minister, who may approve different types of canes for different classes 

of persons.139 A convicted person subject to caning has to undergo medical check-up and be 

certified by a medical officer to be fit for caning. The caning also has to be inflicted in the 

presence of the medical officer or a magistrate.140 If a convicted person has been certified as 

unfit to undergo caning, such person may be kept in custody pending the decision of the court 

to substitute another punishment in lieu of the sentence of caning.141 For a child serving an 

imprisonment sentence, the Act does not specify if such ‘detention’ waiting canning is included 

on their sentence. If the child is not serving an imprisonment sentence, such ‘detention’ could 

amount to pre-trial detention which is prohibited for persons under the age of 18. The sentence 

of caning also has to be carried out once and not in instalments.142 The punishment should be 

administered on the bare buttocks.143 Administration of corporal punishment on bare buttocks 

has been held to be humiliating and degrading and thereby inhuman.144  

 The sentence of corporal punishment is carried out privately in a prison. For persons under 18, 

the parent or guardian should be present and the sentence can be administered in a place and 

by a person specified by the court.145 The Minister has powers to make an order specifying 

places for administering corporal punishment in a ‘traditional manner’ with ‘traditional 

instruments.’146 What ‘traditional manner’ and ‘traditional instruments’ mean is not defined in 

the Act or elsewhere. Judge Baron in the Petrus case (which did not address the issue), 

                                                           
138 Section 305 (1) of the Criminal Procedure Act of [Chapter 8:02] of 1939. 
139 Section 305 (1) (a) of the CPEA. 
140 Section 305 (1) (b) of the CPEA. 
141 Section 305 (1) (c) of the CPEA. 
142 Section 305 (1) (c) of the CPEA. 
143 Section 305 (3) of the CPEA. 
144 See Zimbabwean High court case of S v Chokuramba HH 718-14. 
145 Section 305 (2) of the CPEA. 
146 Section 305 (3) of the CPEA. 
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highlighted the importance of the court to decide whether the infliction of corporal punishment 

in a traditional manner and with a traditional instrument was constitutional.147 In a dissenting 

judgement, Judge Baron was of the view that caning in a ‘traditional manner’ with a ‘traditional 

instrument’ provision in Section 301 (3) of the CPEA contravenes Section 7 of the 

Constitution.148 

According to the Penal Code, the sentence of corporal punishment has to specify the number 

of strokes which should not exceed 12.149 For persons under the age of 18, the sentence should 

not exceed six strokes.150 In a customary court, the law states that corporal punishment should 

be inflicted with a cane or a thupa and on the buttocks only, with protection placed over the 

kidneys.151  

 

5.4.4 Crimes punishable by corporal punishment 

Crimes punishable by corporal punishment in Botswana, include rape,152 attempted rape,153 

indecent assault,154 defilement of persons under 16,155 defilement of idiots or imbeciles,156 

procuration,157 persons living on earnings of prostitution or permanently soliciting,158 attempt 

                                                           
147 Petrus and another v the State 1984 BLR 14 (CA). 
148 Petrus and another v the State 1984 BLR 14 (CA). The court noted that there was no clear evidence of what 

constitutes the infliction of strokes ‘in traditional manner with traditional instrument’; and there was indeed a 

degree of conflict between counsel as to precisely what this entailed. Counsel referred to a passage from a 

Handbook of Tswana Law and Custom by Schapera (2nd ed.) (1955), at p. 49 which stated that the instrument 

most commonly employed for the purpose is a switch of the moretlwa bush (Grewia cana), something like  a cane 

of pliant wood tapering to a very fine end. In recent years the sjambok has been introduced, and is often used 

instead. The other counsel also argued that the decision as to what constitutes ‘in traditional manner with 

traditional instrument’ lies entirely with the authority charged with the duty to administer the stroke.’ 
149 Section 28 (2) of the Penal Code. 
150 Section 28 (2) of the Penal Code. 
151 Section 2 & 3 Customary Courts (Corporal Punishment) Rules 1972. 
152 Section 142 of the Penal Code. 
153 Section 143 of the Penal Code. 
154 Section 146 of the Penal Code. 
155 Section 147 of the Penal Code. 
156 Section 148 of the Penal Code. 
157 Section 149 of the Penal Code. 
158 Section 155 of the Penal Code. 
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to murder by convicted person,159 choking, suffocating or strangling someone in order to 

commit an offence,160 intentionally endangering safety of persons travelling by railway,161 

assault resulting in bodily harm,162 robbery,163 attempted robbery,164 housebreaking and 

burglary,165 entering a dwelling-house with intent to commit certain serious offences,166 

breaking into a building and committing certain serious offences,167 breaking into building with 

intent to commit certain serious offences168 and travelling on train without free pass or a 

ticket.169 Corporal punishment is an additional mandatory punishment for these crimes. These 

crimes already carry the sentence of imprisonment to varying degrees. Adding corporal 

punishment on persons already serving imprisonment sentence is not justifiable. It is submitted 

that corporal punishment should not be made a mandatory punishment. A challenge to the 

mandatory sentence of corporal punishment was made in the case of Petrus170 which is the 

subject of the following discussion. 

 

5.4.5 Petrus v S171 

In the case of Petrus v the State, the Botswana Court of Appeal was faced with the issue of the 

constitutionality of mandatory sentences of corporal punishment. The two accused in this case 

were convicted of housebreaking and theft and were each sentenced to three years 

imprisonment and to receive corporal punishment in terms of Section 301(3) of the CPEA. On 

                                                           
159 Section 218 of the Penal Code. 
160 Section 225 of the Penal Code. 
161 Section 229 of the Penal Code. 
162 Section 247 of the Penal Code. 
163 Section 292 of the Penal Code. 
164 Section 293 of the Penal Code. 
165 Section 300 of the Penal Code. 
166 Section 301 of the Penal Code. 
167 Section 302 of the Penal Code. 
168 Section 303 of the Penal Code. 
169 Section 316 of the Penal Code. 
170 Petrus and another v the State 1984 BLR 14 (CA). 
171 Petrus and another v the State 1984 BLR 14 (CA). 
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review, the High Court suspended two years of imprisonment but reserved for the Supreme 

Court to answer the question of the mandatory sentence of corporal punishment.  

The court in the majority found Section 301 (3) of the CPEA to be inconsistent with the Section 

7 of the Constitution (the provision prohibiting torture and other cruel, inhuman or degrading 

treatment or punishment) only to the extent that it provided for repeated and delayed infliction 

of strokes. Section 301(3) provided for the punishment of certain offenders to include ‘four 

strokes each quarter in the first and last years of his imprisonment and such strokes to be 

administered in a traditional manner with a traditional instrument…’172 In this regard, Judge 

Maisels found it ‘noteworthy that postponed whipping or whipping by instalments was deemed 

cruel as long ago as 1880 and 1881.’ The court further found that corporal punishment that is 

inflicted in instalments may be deemed to be unconstitutional since, prior to the coming into 

operation of the Constitution, the law provided that offenders should be canned immediately 

and not in instalments and that ‘if the like description of punishment had been inflicted in the 

like circumstances before independence, this would not have been authorised by law.’  

Significantly, the court did not find ‘the infliction of strokes in a traditional manner with a 

traditional instrument’ (judicial corporal punishment itself) to be unconstitutional. The court 

pointed out that judicial corporal punishment was permitted in Botswana before independence. 

According to Judge Aguda, the onus then shifted to the State to show that, that piece of 

legislation was saved by Section 7(2) of the Constitution, and in this regard, he stated that: 

‘Suffice it to say that whatever views one may have of corporal punishment of an adult 

as a form of punishment for an offence, it is, in so far as Botswana is concerned, saved 

by subsection (2) of Section 7 of the Constitution.’173 

                                                           
172 Section 301 of the CPEA. 
173 At p9. 

https://etd.uwc.ac.za



 198 

In a minority judgement, the court was of the view that the prohibition against torture, cruel, 

inhuman and degrading treatment or punishment in Section 7 (1) of the Constitution was 

absolute, however subject to the limitation clause in Section 7(2). Agreeing with the majority 

judge Aguda remarked: 

‘I do not doubt in my mind that judicial flogging of an adult is a degrading form of 

punishment, but so long as the world community has not reached that stage when it can 

be abolished throughout the world, just as slavery has been abolished, it must continue 

to exist in some countries.’174 

This thesis submits that courts in Botswana missed an opportunity to uphold the protection of 

human rights and move away from its pre-independence state of thinking. Perhaps if a 

challenge is to be brought in today’s day, the court might make a different finding since 

corporal punishment is now abolished in many countries in the world.175 In light of Botswana’s 

international obligations under the CRC and the ACRWC, the State is obliged to outlaw all 

corporal punishment. Since the Petrus case was heard in 1984 before the adoption of the CRC, 

the courts might come to a different outcome if a case against judicial corporal punishment of 

male juveniles is to be currently heard. It is thus an opportunity for advocates of children’s 

rights and human rights lawyers in Botswana to raise this issue once again in the courts. A 

review of Botswana’s recent State party report shows that the State is not likely to abolish 

corporal punishment without a persistent push by the courts and human rights organisations.176 

A discussion of the treaty bodies’ reports for Botswana is following. 

 

                                                           
174 At p12. 
175 Macharia E W Sentencing In Botswana: A Comparative Analysis of Law and Practice (unpublished LLD 

thesis, University of Pretoria, 2016) 168. 
176 See review of Botswana’s State Party report by the CRC Committee in May 2019 at CRC/C/BWA/2-3. 
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5.4.6 Recommendations for the abolishment of corporal punishment by human rights treaty 

monitoring bodies  

 

5.4.6.1 Committee on the Rights of the Child  

Botswana’s initial report to the Committee on the Rights of the Child was examined in 2004. 

In this report, the Committee expressed serious concern about the legality of corporal 

punishment and recommended that the State takes legislative measures to expressly prohibit 

punishment in the family, schools and other institutions.177 The Committee strongly 

recommended that the State Party: 

‘should take legislative measures to expressly prohibit corporal punishment in the 

family, schools and other institutions and to conduct awareness-raising campaigns to 

ensure that positive, participatory, non-violent forms of discipline are administered in 

a manner consistent with the child’s human dignity and in conformity with the 

Convention, especially Article 28, paragraph 2, as an alternative to corporal punishment 

at all levels of society.’178 

 

5.4.6.1.1 2018 State Party Report 

Botswana’s 2018 State Party report under the CRC was reviewed in May 2019.179 The report 

by the State shows no indication of the willingness by the State to prohibit corporal punishment. 

The State submitted that corporal punishment is one of the alternatives to capital punishment 

                                                           
177 CRC/C/15/Add.242, 3 November 2004, concluding observations on initial report: Botswana, paras. 36, 37, 60 

and 61.  
178 CRC/C/15/Add.242, para 37. 
179 Convention on the Rights of the Child, Concluding observations on the combined second and third reports of 

Botswana, 31 May 2019, CRC/C/BWA/CO/2-3. 

https://etd.uwc.ac.za



 200 

along with probation; community service; committal to a school of industries; and 

imprisonment. The State also indicated that it is faced with challenges with corporal 

punishment within the education system180 and in the home setting.181 Corporal punishment 

within the criminal justice system is listed as one of the challenges by the State in implementing 

civil rights and freedoms. The State stated that it is well aware that it must ultimately adopt 

measures that reform and rehabilitate children who have offended against society. However, it 

is currently faced with a situation where the majority of its population, including children, have 

not been persuaded that detention of children in places of safety is necessarily humane and 

non-degrading. The State party submitted that it is faced with following general arguments for 

the retention of corporal punishment: 

(a) ‘The pain inflicted [a maximum of six strokes with a cane whose size is 

regulated by law] does not meet the torture standard. The resultant injury is less than 

the type that could result from a rough game of football, body piercing, tattoos, boxing 

match etc. It is argued that it cannot be the injury to the child that is found objectionable; 

                                                           
180 Botswana submitted that it is exploring reformative measures which incorporate such cultural values as parental 

participation in discipline and punishment, while abandoning acts that degrade and dehumanize the child. The 

State acknowledged that the challenge lies in changing mind sets and supervising the actions of teachers who fail 

to follow the guidelines on using corporal punishment. The State is however prepared to ensure that: the Corporal 

Punishment Regulations are adhered to, the Ministry of Education has introduced a Punishment Book at every 

school. All acts of punishment should be recorded in this book, and it should reflect the type of offence committed 

by the pupil, type of punishment, date when administered, the teacher who administered it, the name of the child, 

the number of strokes, and the way they were administered. The State is in essence stating that ‘corporal 

punishment can only be administered by the headmaster or someone authorised by the headmaster. Although the 

Ministry has received few complaints relating to corporal punishment, the reality is that a lot of the conditions 

stipulated above are flouted, and that teachers do administer corporal punishment outside of these rules. This has 

led to numerous complaints by children, but it is not on record how often these are taken seriously. See paras 96, 

201 and 202 of the CRC State Party Report, 2018. 
181 The State submitted that: ‘It is appreciated that allowing corporal punishment of children within homes can 

allow serious abuse to occur. Child Line, an NGO offering counselling for abused children, has indeed reported 

that corporal punishment of the nature that qualifies as physical abuse is a common complaint by children. In that 

regard, public debates on the issue of corporal punishment and alternative punishment continue.’ See para 97. 
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(b) The humiliation that results, which appears to be the main objection to corporal 

punishment, is less than the humiliation a Motswana child would feel if he were sent to 

a juvenile centre or prison;  

(c) Juveniles sent to detention centres are removed from the positive influence of 

their parents and family members and afterwards consider themselves ‘government 

children’ and reject guidance from family members;  

(d) Life in Botswana revolves around family and if it is lived in incarceration, of 

whatever nature and duration it is harsh and humiliating treatment;  

(e) Children who have been to detention centres can expect to be stigmatised as 

‘criminals’ whilst children who have been lashed for exactly the same crimes are 

generally not considered as criminals; 

(f) For punishment to be potentially reformative, the person receiving the 

punishment must see it as such. Juveniles accept corporal punishment as intended to 

reform them and incarceration as punishment intended to take them away from their 

families; and 

(g) Juvenile offenders would choose corporal punishment over any other form of 

punishment. In imposing corporal punishment, children’s views on it are often taken 

into consideration, in line with the principles contained under the UNCRC.’ 

On the implementation of General Comment 8 on corporal punishment the State submitted that 

it has undertaken wide consultations with citizens to ensure that the implementation measures 

to be undertaken are effective and take into account all fundamental issues.182 The State also 

                                                           
182 CRC/C/BWA/2-3, para 93. 
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submitted that public debates on the issue of corporal punishment were ongoing with the 

support of UNICEF to engage influential persons to discuss with the traditional leaders and 

communities on the importance of other alternative disciplines for children with antisocial 

behaviours.183 

The Committee expressed serious concern that corporal punishment remains lawful in all 

settings, including as a sentence for a crime, and urged the State party to explicitly and 

unconditionally prohibit, through legislative and administrative measures, the use of corporal 

punishment in all settings, including in the home, schools, childcare institutions, alternative 

care settings and in the administration of justice.184 The Committee also urged the State Party 

to repeal clauses related to ‘unreasonable correction’ and ‘the conditions for the administration 

of corporal punishment’ in, respectively, the Children’s Act and Education Act.185 

Additionally, the Committee urged the State to raise awareness to parents, teachers, 

professionals working with children and the public in general of the harm caused by corporal 

punishment and promote positive, non-violent and participatory forms of child-rearing and 

discipline.186 

Arguments raised by the State in support of judicial corporal punishment, I believe were not 

fully addressed by the CRC Committee. The Committee should have expounded on the notion 

of corporal punishment as a from form violence against children.  

 

5.4.6.2 Human Rights Committee 

                                                           
183 CRC/C/BWA/2-3, para 93. 
184 CRC/C/BWA/CO/2-3, para 35 (a). 
185 CRC/C/BWA/CO/2-3, para 35 (b) 
186 CRC/C/BWA/CO/2-3, para 35 (c). 
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The Human Rights Committee recommended the abolition of all forms of penal corporal 

punishment in Botswana in 2008.187 In 2010, the Committee on the Elimination of 

Discrimination against Women also recommended the prohibition of corporal punishment in 

all settings.188 

 

5.4.6.3 Universal Periodic Review  

Botswana was examined under the Universal Periodic Review (UPR) process in December 

2008. Under this UPR process, a recommendation was made to prohibit corporal 

punishment.189 The Government rejected this recommendation and asserted that it had no plans 

to eliminate the practice.190  

Botswana was reviewed in the second cycle of the UPR in 2013. The issue of corporal 

punishment of children was raised in the compilation of UN information191 and the summary 

of stakeholders’ information.192 The Government rejected several recommendations to prohibit 

                                                           
187 UN Human Rights Committee (HRC), Consideration of reports submitted by States parties under Article 40 

of the Covenant: International Covenant on Civil and Political Rights: concluding observations of the Human 

Rights Committee: Botswana, 24 April 2008, CCPR/C/BWA/CO/1, para. 19.  
188 Convention on the Elimination of All Forms of Discrimination against Women, Concluding observations of 

the Committee on the Elimination of Discrimination against Women 26 March 2010, CEDAW/C/BOT/CO/3, 

paras. 31 and 32. 
189 UN Human Rights Council, Report of the Working Group on the Universal Periodic Review - Botswana, 13 

January 2009, A/HRC/10/69; A/HRC/WG.6/3/L.1, para. 92(20). 
190 UN Human Rights Council, Report of the Working Group on the Universal Periodic Review: Botswana, 

Addendum: Views on conclusions and/or recommendations, voluntary commitments and replies presented by the 

State under review, 17 January 2009, A/HRC/10/69/Add.1, page 7.  
191 UN Human Rights Council, Compilation : [Universal Periodic Review] : Botswana / prepared by the Office 

of the High Commissioner for Human Rights in accordance with paragraph 5 of the annex to Human Rights 

Council resolution 16/21, 9 November 2012, A/HRC/WG.6/15/BWA/2, para. 20. 
192 UN Human Rights Council, Summary : [Universal Periodic Review] : Botswana / prepared by the Office of 

the High Commissioner for Human Rights in accordance with paragraph 5 of the annex to Human Rights Council 

resolution 16/21, 29 October 2012, A/HRC/WG.6/15/BWA/3, paras. 15, 16 and 22. 
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it in all settings in contradiction with its international obligations.193 In declining the 

recommendation to abolish corporal punishment, the government stated:  

‘The recommendation is not accepted. The Government, however, has no plans to 

eliminate corporal punishment, contending that it is a legitimate and acceptable form 

of punishment, as informed by the norms of the society. It is administered within the 

strict parameters of legislation in the frame of the Customary Courts Act, the Penal 

Code and the Education Act.’194  

Despite the five recommendations on corporal punishment received by Botswana at its second 

cycle review in 2013, there was no change in its legality. The 2016 mid-term report refers to 

corporal punishment only to confirm its legality as a sentence for a crime.195 It seems that the 

government does not intend to start a reform process having previously defended the use of 

corporal punishment and there are currently no opportunities for law reform.196  

 

5.5 Conclusion  

There is a global call to end all legalised violence against children being driven by the Global 

Initiative to End all Corporal Punishment of children. Although corporal punishment is still 

rampant in other settings, it is almost a non – existent phenomenon in the judicial system – as 

a sentence for a crime in many States around the world. Zimbabwe has recently joined this 

global progress by finding judicial corporal punishment of male juveniles unconstitutional. The 

                                                           
193 UN Human Rights Council, Report of the Working Group on the Universal Periodic Review: Botswana, 22 

March 2013, A/HRC/23/7, paras. 116 and 117. 
194 UN Human Rights Council, Report of the Working Group on the Universal Periodic Review, 17 March 2009, 

A/HRC/10/69/Add.1 20.  
195 UN Human Rights Council Mid-Term Progress Report on the Implementation of agreed recommendations 

from Botswana’s 2nd Cycle Review (2016) 12.7. 
196 UN Human Rights Council Mid-Term Progress Report on the Implementation of agreed recommendations 

from Botswana’s 2nd Cycle Review (2016) 12.7. 
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extensive Constitutional court judgement, canvassing various international laws and cases 

revealed the extent of the court’s knowledge of the global views on the elimination of corporal 

punishment. The court’s extensive discussion of the provisions of the new Constitution which 

uphold human rights and dignity gives hope to the protection of children’s rights in Zimbabwe. 

Although the court did not decide on the constitutionality of corporal punishment in other 

settings such as the home setting and alternative care, the precedent set by the court can be used 

to call for the abolishment of corporal punishment in these other settings. 

With the recent outlawing of judicial corporal punishment in Zimbabwe, Botswana is now the 

only country which legalises judicial corporal punishment of children in Southern Africa. 

Botswana should now come to terms with its international obligations under the CRC and the 

ACRWC. Although Botswana passed a seemingly progressive Children’s Act in 2009, it still 

falls short of the CRC standard by legalising corporal punishment of children. The Children’s 

Act, therefore, needs to be amended to reflect Botswana’s true commitment to the CRC. The 

manner in which corporal punishment is inflicted is a clear indication of the inhumane nature 

of corporal punishment. Botswana should take heed of the various calls made by the 

international community and align with the new world order of abolishing corporal punishment 

as a sentence. Botswana should also take its obligations under international treaties, especially 

the CRC, seriously and ensure that corporal punishment is abolished in all settings as it is a 

violation of the right not to be treated inhumanely under Article 37 (c) of the CRC.  

A constitutional challenge to the legality of corporal punishment failed in the Petrus case in 

1984. It appears that the courts have their finger on the pulse of the nation and would be 

reluctant to adopt a position grossly disparate from the more commonly held views on judicial 

corporal punishment.197 It is yet to be seen whether the courts in Botswana if faced again with 

                                                           
197 Macharia (2016) 185. 
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the constitutionality of corporal punishment, will have a different view now that most countries 

in the world have abolished corporal punishment.  A submission to the human rights and 

children’s rights organisations is made to push for the outlawing of corporal punishment in all 

settings in Botswana.
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CHAPTER 6: CONCLUSION AND RECOMMENDATIONS AND A PROPOSED 

SENTENCING GUIDELINE 

6.1.General Conclusion and recommendations 

This thesis set out explore ways in which Zimbabwe and Botswana can ensure the promotion 

of the rights and welfare of children in their sentencing practices in order to eliminate inhuman 

sentences. The thesis defined an inhuman sentence as a sentence that can be regarded as unkind 

to children, brutal, unfeeling, cruel, that takes away the humanity of a child and that robs a 

child of his/her childhood.1 The thesis derived two sentences from Article 37 (b) of the CRC, 

which it considered to be inhuman. These are corporal punishment and life imprisonment in all 

its forms. The thesis addressed several sub-issues in connection to the main aim of the thesis 

which include: the general administration of juvenile justice in Zimbabwe and Botswana which 

impacts sentencing, the legality of sentencing children to life imprisonment and corporal 

punishment in international and regional African law, the legality of life imprisonment and 

Detention at the President’s Pleasure in Botswana, the recent judicial and legislative 

developments on the outlawing of judicial corporal in Zimbabwe and the administration and 

legality of judicial corporal punishment in Botswana. A thematic analysis was made to address 

these issues.  

The thesis established that a children’s rights-oriented juvenile justice system (anchored on the 

principles set in international law, particularly the CRC) requires the limitation of life 

imprisonment sentences and judicial corporal punishment and should essentially provide 

alternative sentences for child offenders. The core issue related to children in conflict with the 

law is the fact that due to their age, immaturity and vulnerability, they warrant separate and 

                                                           
1 See Chapter 1 at 1.2. 

https://etd.uwc.ac.za



 208 

different treatment from their adult counterparts in criminal processes as they are still in their 

formative stage of development. The child-centred system, when sentencing a child, should be 

responsive to the child’s care and developmental needs in order to ensure that the child is 

reintegrated back into the community as a law-abiding citizen and give priority to any action 

respecting the child’s best interests. This thesis thus recommends a separate child-centred 

system of justice for Botswana. In Zimbabwe, a Child Justice Bill is currently being drafted 

and this thesis proposes that the Bill be adopted as soon as possible. Sentencing provisions of 

the Draft Bill were analysed in Chapter 3 and recommendations were made. At the time of 

writing of this thesis, however, Zimbabwe has no separate juvenile justice law. 

What follows in this chapter is a summary of the main conclusions and recommendations that 

were distilled from the study. It is hoped that the findings and recommendations from this study 

will help inform law reform in order to eliminate uncertainty and inconsistency in sentencing 

law and practice in Zimbabwe and Botswana. The study also proposes a sentencing guideline 

at the end of this chapter, adapted from the various international and regional laws and 

principles discussed in Chapter 2. 

 

6.2 Age, Age Determination and MACR in sentencing 

In Chapter 2, aspects of the administration of juvenile justice which have a direct impact on 

sentencing such as age determination, the minimum age of criminal responsibility and legal 

representation, among others, were comprehensively explored. A child as defined by the CRC 

and the ACRWC is a person below the age of 18. Assessing Botswana and Zimbabwe’s 

compliance with the established age under international law, it was found that the Children’s 

Act of Zimbabwe is not in full compliance with the CRC and the ACRWC as it defines a child 

as a person under the age of 16 years. The Constitution, however, defines a child as a person 

https://etd.uwc.ac.za



 209 

under the age of 18. It was therefore recommended that the Children’s Act should be aligned 

with the Constitution. It was also recommended that in criminal matters involving the child, 

the age of 18 years set by the Constitution as the supreme law should be used. In line with the 

Children’s Act and the CRC, Botswana defines a child as a person below the age of 18years.  

Age determination in sentencing denotes the limits within which a person can either be 

punished as a child or as an adult. The study recommended that, appropriate age determination 

be done before the sentencing of children who are likely to face the sentence of life 

imprisonment for serious crimes. For purposes of sentencing, it was established that the 

relevant age to be used during sentencing, is the age at the time of the commission of the crime 

not the age at the time of sentencing.2  

Connected to the issue of age determination is the age of criminal responsibility. The CRC 

Committee has recommended the age of 14 as the age of criminal responsibility in line with 

international practices.3 In Zimbabwe, the minimum age of criminal responsibility is currently 

7years.4 This means that children at or above the minimum age of 7years at the time of the 

commission of an offence but younger than 18 years can be formally charged and subject to 

criminal justice procedures. Zimbabwe’s Draft Child Justice Bill proposes a minimum age of 

criminal responsibility of 12 years. Although there is an improvement in the proposed Bill, 

there is still room for the minimum age to be raised to 14 years. In Botswana, the Penal Code 

sets the age of criminal responsibility at 8years, while the Children’s Act empowers the 

Children’s Court to hear matters against persons between the ages of 4 and 18.5 There has been 

uncertainty whether the Children’s Act lowers the age of criminal responsibility from 8 to 4 

years. Perhaps it was a typing error, but it may cause serious consequences. Assuming that the 

                                                           
2 See discussion in Chapter 2 at 2.5.1. 
3 See discussion in Chapter 2 at 2.5.3. 
4 See discussion in Chapter 3 at 3.2.4. 
5 See discussion in Chapter 3 at 3.3.5. 
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minimum age is at 8 years, it is still way below the recommended international standard of 14 

years. It is therefore recommended that Botswana should raise its minimum age of criminal 

responsibility to 14 years. 

 

6.3 General Principles of sentencing derived from the CRC and the ACRWC 

Chapter 2 discussed essential principles that should be considered when sentencing children in 

conflict with the law. These include; the principle of proportionality; imprisonment as a last 

resort and for the shortest period of time and the principle of dignity and self-worth. The 

proportionality principle, in essence, provides that the reaction taken in the adjudication and 

disposition of a case involving a child should be in proportion to the gravity of the offence and 

the circumstances and needs of the child and society.6 The principle of imprisonment as a last 

resort and for the shortest period of time imposes a duty on State parties to the CRC to 

continuously explore the variety of dispositions operating as alternatives to institutionalisation 

of children and to establish facilities offering a less restrictive environment.7 The principle of 

dignity and self-worth implies that children in conflict with the law should not be treated 

differently from any other child.  

In discussion of the three principles, it was submitted that the two inhuman sentences (corporal 

punishment and life imprisonment) identified in this thesis, erode a child of all self-worth and 

dignity. In turn, it was submitted that life imprisonment sentences are disproportionate to the 

needs of the child and the long term needs of society. It was also submitted that life 

imprisonment sentences go against the principle of imprisonment as a last resort and for the 

                                                           
6 Beijing Rule 17(1) (a) CRC, Article 40(4). ACRWC Article 17. See also Chapter 2 at 2.7.1. 
7 See Chapter 2 at 2.7.2 for a detailed discussion.  
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shortest period of time. In that regard, it was recommended that these sentences should be 

abolished in national laws. 

 

6.4 Diversion 

The CRC Committee has over the years encouraged member States to use diversion as a way 

of channelling matters involving children from the formal criminal justice system.8 As 

discussed in Chapter 2, diverting matters involving children from the criminal justice system 

ensures that children will have a chance to rethink their lives without having a criminal record.9 

In General Comment 24, the CRC Committee encouraged State Parties to use diversion 

programs such as community service, supervision and guidance by social workers or probation 

officers, family conferencing and other forms of restorative justice, including restitution to and 

compensation of victims.10 In line with its international obligations, Zimbabwe implemented a 

pre-trial diversion (PTD) program aimed at promoting the provision of rehabilitative and 

restorative justice to children in conflict with the law. The program was however established 

on a trial basis in a few Provinces of the country and is running without any legislative 

framework in place. The Draft Child Justice Bill being drafted in Zimbabwe incorporates 

diversion extensively. The Bill thus reinforces and legalises the diversion of children from 

criminal trials and offers a wide variety of diversionary options for courts to use.11 The coming 

into law of this Bill will ensure that most children who commit less serious offences will not 

find themselves trapped in the formal criminal justice system. 

                                                           
8 See discussion in Chapter 2 at 2.9.2. 
9 See discussion in Chapter 2 at 2.9.2. 
10 See discussion in Chapter 2 at 2.9.2. As highlighted earlier, compensation should not solely be the responsibility 

of the parents of the child offender, if the child offender is old enough to work, he/she must do so to contribute to 

part or all of the damages paid to the victim. 
11 See discussion in Chapter 3 at 3.2.10.3.1 
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The study also concluded that although Botswana has provisions for the diversion of children 

legislatively, it does not have programs to ensure the effective implementation of the 

provisions. It is thus recommended that Botswana should create programs such as the PTD 

program in Zimbabwe. Such a program will enable effective enforcement of the provisions in 

the Children’s Act. 

 

6.5 Legal Assistance 

In Chapter 3, it was established that neither the Constitution nor the Children’s Act of both 

Zimbabwe and Botswana guarantees legal assistance for children in conflict with the law who 

commit serious offences. Children who commit serious offences cannot access justice most 

times due to the high costs of legal representation. Thus, a guarantee of legal assistance 

especially for children who commit serious offences will ensure that children’s rights to access 

justice are protected and their best interests respected. The Draft Child Justice Bill of 

Zimbabwe makes provision for the legal representation at State expenses for parents, 

custodians or guardians who cannot afford legal representation. The Bill additionally provides 

for representation of children by legal practitioners working for human rights or children’s 

rights organisations free of charge. The Bill also takes a step further by making provision for 

legal advice to be granted by a probation officer in the absence of legal representation, thus 

ensuring that the child is legally informed of all proceedings concerning him or her. The 

extensive provisions on legal representation for children in conflict with the law in the Draft 

Bill are commendable and show a commitment by the government to ensure that the 

participatory rights of children are respected.  

For Botswana, this thesis recommends that a Constitutional provision guaranteeing legal 

representation by the State at the State’s expense to children who commit serious offences 
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should be enacted. Such provision can also be made part of the Juvenile Justice legislation like 

the one currently being drafted in Zimbabwe. 

 

6.6 Life Imprisonment 

Chapter 4 discussed the sentence of life imprisonment for children in Botswana and Zimbabwe. 

The chapter established that there is a prohibition of all forms of life imprisonment sentences 

for children in conflict with the law as submitted by the CRC Committee in its recent General 

Comment 24 on juvenile justice.12 It was also established that there is a limitation in Article 37 

(b) of the CRC to the imprisonment of children only as a measure of last resort and for the 

shortest period of time. The chapter established that the Penal Law of both Zimbabwe and 

Botswana do not have an express prohibition of life imprisonment sentences to persons below 

the age of 18, although the practice is different in Zimbabwe. Children who commit serious 

offences could, however, find themselves sentenced to this harsh sentence, thus a clear 

prohibition in the Penal Law should be enacted to exclude persons below the age of 18 years. 

The chapter also discussed the sentence of Detention at the President’s Pleasure in Botswana 

which was established to be a life imprisonment sentence.13  This thesis argued that this form 

of a sentence is not in line with the principles for child protection in the CRC and the ACRWC 

and thus should be abolished. It is therefore recommended that both Zimbabwe and Botswana 

should use other forms of custodial or non – custodial sentences for children who commit 

serious offences.  

The study recommends that Zimbabwe and Botswana should prohibit life imprisonment in all 

its forms for any offence committed while under the age of 18. In that regard the State should 

                                                           
12 See General Comment 21, para 81. 
13 See discussion in Chapter 4 at 4.6.3. 

https://etd.uwc.ac.za



 214 

repeal relevant articles in the Penal Code, the Criminal Procedure and Evidence Act and the 

Children’s Act legalising such sentences. It is also recommended that the States should review 

the sentence of any person currently serving any form of life imprisonment for an offence 

committed while under the age of 18 and commute it to a lesser sentence or other measures. 

The Draft Child Justice Bill of Zimbabwe proposes a maximum period of 12 years for 

imprisonment for juvenile offenders. This period can meet the requirement of ‘shortest period 

of time’ when considering the seriousness of the offence committed and the needs of the 

community. The Bill also expressly prohibits life imprisonment sentences for offences 

committed while a person was under the age of 18. 14 

 

6.7 Judicial Corporal punishment 

Chapter 5 traced the judicial and legislative reforms for the legal prohibition of judicial corporal 

punishment of male juvenile offenders in Zimbabwe. The chapter also reviewed Botswana’s 

standpoint on judicial corporal punishment. The practice in Zimbabwe through a review of 

court cases indicated an end to judicial corporal punishment. In the Chokuramba case, the court 

canvassed regional and international law revealing that judicial corporal punishment is now 

archaic. In an in-depth constitutional analysis, the case revealed that the sentence of judicial 

corporal punishment is in direct violation of the Constitution as it violates the right to dignity 

and the right not be treated in an inhuman or degrading treatment or punishment. 

Having been declared unconstitutional, this thesis proposes that all legal provisions in 

Zimbabwe’s CPEA, the Prisons Act and the CLCRA authorising judicial corporal punishment 

for offences committed while under the age of 18, should be repealed and an explicit 

                                                           
14 See discussion in Chapter 3 at 3.2.10.3.3. 
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prohibition on such punishment be enacted. The Draft Justice Bill has an express provision 

prohibiting corporal punishment, which shows a clear commitment on the government to 

completely eradicate corporal punishment of children.15 

A constitutional challenge to the legality of corporal punishment in Botswana did not succeed 

in the Petrus case. This was despite a constitutional provision prohibiting torture, degrading or 

inhuman treatment or punishment. The chapter established that Botswana is reluctant to start a 

law reform process to abolish corporal punishment as revealed by its submissions in the 2018 

State party report to the CRC.16 The State argued among other things that the punishment is 

still well accepted by the majority of the people in Botswana. It is therefore recommended that 

given the high levels of public support for judicial corporal punishment, the government of 

Botswana should embark on a public education campaign to sensitise the public to the 

possibility of changes in law, to give them information and provide cogent reasons for the 

amendment of the law to prohibit judicial corporal punishment.17 Public education campaigns 

will begin the process of transforming attitudes and practice so that judicial corporal 

punishment is no longer seen as a necessary sentencing option in Botswana.18 Law reform to 

prohibit corporal punishment is achieved when legislation sends a clear message that corporal 

punishment, whatever level of severity and regardless of perceived impact in terms of ‘injury’ 

or ‘harm’, is prohibited.19   

The author also recommends that Botswana should employ strategic litigation based on the 

direct application of the CRC and the States’ obligations to challenge judicial corporal 

punishment, such as the one used in Zimbabwe with a successful outcome. Since the last 

                                                           
15 See discussion in Chapter 3 at 3.2.10.3.3. 
16 See discussion in Chapter 5 at 5.4.6.1.1. 
17 Macharia (2016) 75. 
18 Macharia (2016) 75. 
19 Progress towards prohibiting all corporal punishment of children in East and Southern Africa, available at 

http://endcorporalpunishment.org/wp-content/uploads/legality-tables/East-and-Southern-Africa-progress-table-

commitment.pdf (accessed 10 October 2019). 
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constitutional challenge was made in 1984 before the CRC came into force, it is believed that 

a challenge based on the CRC and recent practices in other countries such as Zimbabwe, will 

bring awareness to the courts, to the international and national abhorrence of judicial corporal 

punishment.  It is also recommended that the government of Botswana should enact a 

constitutional amendment, repealing the constitutional savings clause preserving corporal 

punishment in Section 7(2) of the Constitution.  

 

6.8 Developing a  Sentencing Guideline 

Currently, both Botswana and Zimbabwe have no sentencing policy for children or offenders 

in general. It is recommended that a Child Justice Act should be established in Botswana with 

clear sentencing principles and provisions. For Zimbabwe, it is recommended that the Child 

Justice Act underway should be adopted at the soonest possible time. Below, the author 

proposes sentencing provisions which could be incorporated in Botswana’s Child Justice Act. 

For Zimbabwe, the provisions will serve as a mirror for its drafted Bill still under discussion. 

Provisions for the following proposal have been adapted from the above recommendations and 

the various international laws and principles discussed in Chapter 2.  

 

6.8.1 Sentencing Guideline 

PART 1 - 1. Principles of Sentencing 

Every Children’s Court that imposes a sentence on a child found guilty of a criminal offence 

shall take into account the following principles; 

a. that the child is to be dealt with in a manner appropriate to his or her well-being; 
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b. that any sentence given to the child must be proportionate not only to the circumstances 

and the gravity of the offence but also to his or her age, individual circumstances and 

needs; 

c.  that any sentence must promote the reintegration of the child and his or her assumption 

of a constructive role in society; 

d. that the sentence imposed must be the one most likely to enable the child to address his 

or her offending behaviour; 

e. that the sentence must be the least restrictive one possible; 

f. that detention is a measure of last resort and must not be imposed unless all available 

sentences other than a custodial sentence have been considered and adjudged 

inappropriate to meet the needs of the child and provide for the protection of society; 

g. that following every conviction, an individual sentencing plan must be elaborated.20 

2. Pre – Sentence Reports 

(1) In all cases, the Children’s Court shall obtain a pre-sentence report before passing a 

sentence on a child. 

(2) The pre-sentence report shall be undertaken by a social welfare agency. 

(3) The pre-sentence report shall provide possible alternatives to sentencing the child and 

include details of the family background of the child, the child’s current circumstances, 

including where he or she is living and with whom, the child’s educational background and 

                                                           
20 Adapted from Article 51 (a) to (g) of the Model Law on Juvenile Justice, discussed in Chapter 2 at 2.11. 
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health status, previous offences, the circumstances surrounding the commission of the 

offence and the likely impact on the child of any sentence.21 

4. Non-custodial sentences/ Diversion options22 

(1) Where a child is convicted of a criminal offence, the Children’s Court shall consider, 

having regard to the circumstances of the case, alternatives to detention including but not 

limited to: 

(a) Mediation and Conciliation;23  

(b) Attendance at a community-based programme to help the child address his or her 

offending behaviour;24 

 (c) probation,25 

(d) a restorative justice order;26 

 (e) attendance at counselling;27 

                                                           
21 Adapted from Article 52 of the Model Law on Juvenile Justice. 
22 See General Comment 24 on diversion discussed in Chapter 2 at 2.9.2. 
23 See Guideline 28 of Guidelines on Action for Children in Justice Systems discussed in Chapter 2 at 2.12. 
24 Community-based programmes and orders to participate in group counselling and similar activities provide a 

good opportunity for children in conflict with the law to learn positive patterns of behaviour. Group counselling 

allows the children to be reintegrated into the community and contribute towards helping their peers. See Model 

Law on Juvenile Justice Commentary. 
25 See General Comment 24, para 19. Probation orders generally contain conditions such as an obligation to report 

to a particular person, often a probation officer, at a particular time or to attend a particular place such as school. 

If the child breaks the condition then he or she will be referred back to the court. See Model Law on Juvenile 

Justice Commentary. 
26 In General Comment 24, para 74 the CRC Committee encourages States to States parties to develop and 

implement restorative justice measures by adjusting them to their own culture and tradition. Restorative justice 

measures can include conferences between the child, the victim and members of the community. See Guideline 

50 Guidelines on Action for Children in Justice Systems discussed in Chapter 2 at 2.12. 
27 In most cases children’s offending behaviour can be as a result of alcohol, drug related issues or anger issues 

amongst others. These can be addressed during counselling sessions. Counselling orders should be made only 

where the pre – sentence reports has identified problems such as those just mentioned as contributing factors in 

the offending behaviour and this requirement is necessary to address these issues. See Model Law on Juvenile 

Justice Commentary. 
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(f) a community service order;28 

(g) an education order29; 

 (h) a prohibited activity order;30 

(i) a supervision order;31 

 (j) a residence order;32 

(k) a care order;33 

(l) traditional dispute resolution;34              

                                                           
28 Community service orders require a child to undertake unpaid work for a certain number of hours, generally for 

the benefit of the community. Community service orders should require children to carry out constructive and 

interesting activities and not hard labour. Community service orders have proved to be more effective when 

children are able to learn new skills and feel that they have made a positive and useful contribution to their 

community. The community service orders can be linked with restorative justice processes, as the order can be 

discussed with the victim of the crime or with the community and relate specifically to the nature of the offence, 

or it can simply be a form of non-custodial sentence which has a reintegrative purpose. See Model Law on Juvenile 

Justice Commentary. 
29 As children who are in conflict with the law have frequently missed periods of schooling or have learning 

difficulties, educational measures are useful and can require a child to attend classes as part of his or her 

reintegration process. These measures are most helpful when they are tailored to the individual needs of the child 

and help the child to attain the same level of education as his or her peers so that he or she can re-enter school. 

See Model Law on Juvenile Justice Commentary. 
30 Prohibited activity orders can include a prohibition on contacting certain people with whom the child has 

committed offences or who are generally regarded as contributing to the child’s offending behaviour. See Model 

Law on Juvenile Justice Commentary. 
31 Supervision orders or guidance orders allow children to stay with their family, to remain part of their community 

and to continue with their education and work. Supervision orders generally contain conditions that the child must 

comply with, often involving meeting with a supervisor at a specified time or participating in a specified activity, 

including attendance at drug rehabilitation programmes. A condition may be made that requires the child to attend 

school regularly, or to refrain from meeting certain people or going to certain places. It is usually helpful for a 

child to be allocated to a specific social worker or probation officer in order to help the child to comply with an 

order. See Model Law on Juvenile Justice Commentary. 
32 A residence order can be used to ensure that the child stays in a particular place for a period of time. Such an 

order will be appropriate where the child’s living arrangements are thought to have contributed to his or her 

offending. The order should be short-term and should not exceed a period of about six months, as anything longer 

than this may hinder the child’s reintegration into the family or community. Such an order may be particularly 

effective where the child is estranged from the parents and is living without parental care. See Model Law on 

Juvenile Justice Commentary. 
33 Care orders allow a court to order a child who has committed an offence to be removed from his or her parents 

into the care of another individual. Usually this will be another family member or a foster parent, or an institution 

such as a residential children’s home. See Model Law on Juvenile Justice Commentary. 
34 See Guideline 28 Guidelines on Action for Children in Justice Systems discussed in Chapter 2 at 2.12. 
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(m) warnings, cautions and admonitions accompanied by measures to rehabilitate the 

child;35 

(n) financial penalties;36 

(o) compensation and restitution;37 

(p) a suspended sentence.38 

5.  Implementation of non-custodial sentences 

(1) Within the framework of a given non-custodial measure, the most suitable type of 

supervision and treatment shall be determined for each individual case, considering the 

needs of the child. Any supervision and treatment shall be periodically reviewed and 

adjusted as necessary. 

(2) When considering the conditions to be attached to a non-custodial measure, the 

Children’s Court shall take into account the needs and rights of the sentenced child, the 

needs of the victim and the needs of society. 

(3) At the beginning of the application of a non-custodial measure, the child shall receive 

an explanation appropriate to his or her age and level of understanding, both orally and in 

                                                           
35 See Guideline 50 Guidelines on Action for Children in Justice Systems discussed in Chapter 2 at 2.12. 
36 See Guideline 56 Guidelines on Action for Children in Justice Systems discussed in Chapter 2 at 2.12. 
37 See Guideline 56 Guidelines on Action for Children in Justice Systems discussed in Chapter 2 at 2.12. 
38 A suspended sentence is a custodial sentence the implementation of which is suspended for a period of time. 

Provided that the child does not commit a further offence and complies with any conditions attached to the 

suspended sentence, the custodial part of the sentence will not take effect. However, if there is a breach of the 

conditions or the child commits a further offence, the custodial part of the sentence will then be activated. 

Conditions attached to a suspended sentence may include a requirement that the child comply with curfew 

provisions or take part in specified activities. Any conditions imposed must be proportionate. As failure by the 

child to meet the conditions of the suspended sentence could result in a custodial penalty, which should however 

be made as a measure of last resort. See Model Law on Juvenile Justice Commentary. 
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writing, of the conditions governing the application of the measure, including the child’s 

rights and obligations. 

(4) The Children’s Court may involve the community and social support systems in the 

application of non-custodial measures. 

(5) The child shall be provided, as needed, with psychological, social and material 

assistance and with opportunities to strengthen links with the community and facilitate his 

or her reintegration into his or her family and/or society. 

 (6) The duration of a non-custodial measure shall be proportionate and shall not exceed 

the period established by the Children’s Court in accordance with the law. 

(7) Provision may be made for early termination of the measure if the child has responded 

favourably to it. 

(8) If a non-custodial measure entails supervision, this measure shall be carried out by a 

social worker or any competent authority under the specific conditions prescribed by this 

law. 

(9) When it is decided that treatment is necessary, efforts should be made to understand the 

child’s background, personality, aptitudes, intelligence and values and, especially, the 

circumstances leading to the commission of the offence. 

(10) Treatment should be conducted by professionals who have suitable training and 

practical experience and in accordance with standards and regulations. 

(11) Where a breach of the conditions attached to a non-custodial measure results in the 

modification or revocation of the non-custodial measure, this shall be done only after a 

careful examination of the facts adduced by both the probation officer and the child. 
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(12) The possibility of arresting and detaining a child where there is a breach of the 

conditions of a non-custodial order shall be prescribed by law. 

(13) A breach of the conditions attached to a non-custodial measure shall not automatically 

lead to the imposition of a custodial measure. 

(14) In the event of a modification or revocation of a non-custodial measure, the Children’s 

Court shall attempt to establish a suitable alternative non-custodial measure. 

(15) Upon modification or revocation of a non-custodial measure, the child shall have the 

right to appeal to the appeals court at the Children’s Court.39 

6. Custodial sentences 

(1) Deprivation of liberty as a sentence shall be imposed only after careful consideration, 

only as a measure of last resort and only for the shortest appropriate period of time. 

(2) The Children’s Court shall not impose a custodial sentence on a child unless he or she 

is convicted of a serious offence or is a persistent offender and there is no other appropriate 

response. 

(3) The child shall serve the custodial sentence in a detention facility, as close as possible 

to the area in which his or her parents or legal guardian reside.40 

 

7. Prohibited sentences 

                                                           
39 Adapted from Article 54 of the Model Law on Juvenile Justice. 
40 Adapted from Article 55 of the Model Law on Juvenile Justice. 
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(1) No child shall be subjected to either capital punishment or life imprisonment for a crime 

committed when he or she was under the age of 18.41 

(2) No child shall be subjected to torture or other cruel, inhuman or degrading treatment or 

punishment.42 

(3) No child shall be subjected to corporal punishment as a sentence.43 

8. Maximum Penalty 

(1) The maximum penalty for a child charged with a serious offence shall be 15years.44 

 

9.  Criminal record 

(1) In case of conviction, the criminal record of a child’s offence(s) shall be kept strictly 

confidential and closed to third parties. 

(2) The record shall not be used in adult proceedings involving the same child.45 

 

PART 11 - Children under Custodial Sentences/ Deprived of Liberty 

10. The purpose of deprivation of liberty 

                                                           
41 See General Comment 24, para 79 – 81. If there is no reliable and conclusive proof that the person was below 

the age of 18 at the time the crime was committed, he or she should have the benefit of the doubt and the death 

penalty cannot be imposed. See Model Law on Juvenile Justice Commentary. See also recommendation from the 

UN Global Study on Children Deprived of Liberty discussed in Chapter 2 at 2.13. 
42 See General Comment 24, para 75. 
43 See General Comment 24, para 75. 
44 See General Comment 24, para 77. Recognizing the harm caused by deprivation of liberty to children and 

adolescents, and its negative effects on their prospects for successful reintegration, the Committee recommends 

that States parties should set a maximum penalty for children accused of crimes, which reflects the principle of 

shortest appropriate period of time in line with Article 37 (b).   
45 Article 57 of the Model Law on Juvenile Justice. 
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The purpose of detention shall be to contribute to the rehabilitation and reintegration of the 

child into society by: 

(a) ensuring that the child serves his or her custodial sentence in a fair and humane 

environment that promotes the welfare of the child and upholds his or her rights and dignity, 

and 

(b) providing effective programmes aimed at the rehabilitation and reintegration of the 

child.46 

11. Principles of deprivation of liberty 

In addition to the sentencing principles, the following principles shall apply, in order to 

promote the protection, rehabilitation and reintegration of a child deprived of liberty: 

(a) every child deprived of liberty must be treated with humanity and respect for the 

inherent dignity of the human person; 

(b) every child deprived of liberty must be protected from all forms of abuse and ill-

treatment including neglect, exploitation and physical, sexual and emotional abuse; 

(c) no child deprived of liberty may be denied his or her rights, except to the extent that 

these are necessarily removed or restricted in order to implement a custodial sentence; and 

(d) early release schemes must be used to the greatest extent possible and linked with the 

child’s rehabilitation.47 

 

                                                           
46 Adapted from Article 58 of Model Law on Juvenile Justice. 
47 Adapted from Article 59 of Model Law on Juvenile Justice. 
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12.  Separation from adults, between age groups and by type of offence 

(1) A child deprived of liberty shall be held in separate facilities from adult detainees. 

(2) A detainee who reaches the age of 18 years while serving a sentence shall serve the 

remainder of his or her sentence in a child detention facility, provided that his or her 

sentence will be completed before his or her 21st birthday unless this is deemed not to be in 

his or her best interests or the best interests of other child detainees. 

(3) The decision to retain or transfer the detainee to an adult institution shall be made by 

the court / competent authority based on a full assessment of the case. 

(4) A detainee who has attained 18 years and remains in a child custody facility shall not 

be regarded as an adult and shall enjoy the rights and entitlements of children deprived of 

liberty set out in this law.  

(5) A detainee shall not remain in a child custody facility once he or she reaches the age of 

21 years unless leaving such a facility is deemed not to be in his or her best interests. 

(6) A child deprived of liberty shall be held only with other children who are of the same 

age group and whose offences are commensurate to the offence(s) committed by the child 

in question.48 

13. Girls and children with special needs 

(1) A girl deprived of liberty shall be held in separate facilities from male children. 

                                                           
48 Adapted from Article 61 of Model Law on Juvenile Justice. 

https://etd.uwc.ac.za



 226 

(2) Detention facilities shall put in place measures to meet the specific needs of female 

children and children with special needs to protect them from all forms of abuse.49 

14. Physical environment, accommodation and nutrition 

(1) A child deprived of liberty shall have the right to facilities and services that meet all 

requirements of health and human dignity. Facilities and services shall be properly 

maintained and include: 

(a) sleeping accommodation; 

(b) sufficient and clean bedding which is appropriate for the climate; 

(c) storage facilities for personal items; and 

(d) adequate sanitary facilities that are hygienic and respect the child’s privacy and 

particular gender needs. 

(2) A child deprived of liberty shall have the right to sufficient food of adequate nutritional 

value and access to clean drinking water.50 

15. Education and vocational training 

(1) A child deprived of liberty of compulsory school age shall receive education and 

vocational training while detained in accordance with national curriculum requirements. 

 (2) A child above compulsory school age who wishes to continue his or her education shall 

be permitted to do so and shall have access to appropriate educational and vocational 

training opportunities. 

                                                           
49 Adapted from Article 62 of Model Law on Juvenile Justice. 
50 Adapted from Article 64 of Model Law on Juvenile Justice. 
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(3) Educational and vocational training programmes shall be relevant and shall promote 

skills that will support the reintegration of the child into society and prepare him or her for 

future employment. Where possible, the child should be able to select programmes in which 

he or she has an interest. 

(4) Special education programmes shall be provided for a child with cognitive or learning 

difficulties and a child who has missed schooling. 

(5) Diplomas or educational certificates shall not indicate that the child was detained when 

they were awarded. 

(6) The detention facility shall promote and provide opportunities for the child to undertake 

education and/or vocational training outside the institution in which he or she is deprived 

of liberty.51 

16. Contact with family and the outside world 

(1) A child deprived of liberty shall have the right to maintain contact with his or her 

parents, the legal guardian and other significant persons. 

(2) The child shall be permitted to inform his or her parents, the legal guardian or other 

significant persons within 24 hours of his or her admission or transfer to or placement in 

any place where he or she is detained. The institution in which the child is detained shall 

provide the child with a telephone or other means of communication to enable such 

information to be given. 

                                                           
51 Adapted from Article 65 of Model Law on Juvenile Justice. 
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(3) The management of the detention facility shall promote measures aimed to facilitate 

contact between children and their relatives, the legal guardian and other significant 

persons, including through correspondence and visits. 

(4) Communication with and visits by relatives, the legal guardian and other significant 

persons shall be permitted unless: 

(a) an order of the Children’s Court exists restricting communication or visits by 

specific individuals, or (b) the management of the detention facility determines that 

communication or visits by specific individuals will have a serious detrimental impact 

on the child. 

(5) Any decision to restrict communications or visits must be reviewed periodically and 

must be subject to challenge by the child. 

(6) The management of the detention facility shall promote measures aimed at facilitating 

the child’s contact with the community, which shall include granting leave of absence.52 

17. Disciplinary measures 

(1) Disciplinary measures must be consistent with upholding the inherent dignity of the 

child and must be used only as a measure of last resort. A child deprived of his or her liberty 

shall not be subjected to disciplinary measures that amount to cruel, inhuman or degrading 

punishment, including but not limited to: 

(a) corporal punishment; and 

(b) placement in an isolation unit or solitary confinement. 

                                                           
52 Adapted from Article 69 of Model Law on Juvenile Justice. 
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(2) The child shall not be subjected to disciplinary measures that may compromise his or 

her physical or mental health, including: 

(a) denial or reduction of food; 

(b) denial of necessary health care; and 

(c) denial of family visits or family contact. 

(3) Work shall not be imposed as a disciplinary measure. 

(4) Any disciplinary measure imposed on a child shall be recorded in writing in an official 

record book and shall be made available for inspection by an authorised body. 

(5) The rules on discipline and the procedures for applying permitted measures shall be 

made available and made known to all children serving a custodial sentence, in a language 

that they can understand.53 

 

6.9 Conclusion 

In conclusion, this thesis recommends the elimination of sentences that amount to the inhuman 

punishment of children, such as life imprisonment and corporal punishment. Following the 

declaration of unconstitutionality of judicial corporal punishment in Zimbabwe, the thesis 

recommends the quick alignment of laws in Zimbabwe to reflect the constitutional judgement. 

The thesis also recommends that Botswana takes the recommendations made by the various 

human rights bodies to eliminate corporal punishment in all settings seriously. Further 

emphasis has to be placed by children’s rights and human rights organisations in Botswana of 

                                                           
53 Adapted from Article 71 of Model Law on Juvenile Justice. 
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the State’s obligations under the CRC. A sentencing guideline is proposed for the sentencing 

of children in conflict with the law at the end of the thesis. Lastly, the thesis recommends a 

separate juvenile justice law, which incorporates the proposed sentencing guideline in this 

thesis, to be enacted for the countries under study. 
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