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4.5 Modification of BITs
This section examines the methodology that may be applied to modify an existing BIT as well as
the practical textual changes required to be made in modifying specific provisions of Ghana’s BITs

in furtherance of making future treaties human rights compatible.

4.5.1 Methods of modifying BITs

Bringing BITs in conformity with modern human rights law and jurisprudence may be articulated
through variety of legal techniques and approaches. But the specific technique to be applied in
each case is necessarily based on the political intentions of the treaty parties.*®> Notwithstanding
the long-held view that investment treaties have skewedly constrained policy and regulatory space
in developing countries, recent developments show that such treaties also have a limiting policy
space effect in capital-exporting countries to operate.**® This is evidenced by such developed
countries taking concrete steps to defend their own regulatory space by reference to human rights
argumentation.**” There are three main techniques for modifying BITs, namely, negotiating a
completely new BIT, amending an existing BIT, and issuing binding interpretations on certain

provisions of an existing BIT without altering the text.*8
4.5.1.1 Negotiating completely new BITs

This method requires the parties to an existing BIT to either abandon or cancel that treaty and
negotiate a new treaty that can accommodate human rights dimensions into its text. While there is
no legal limitation of the initial duration of BITs to ten years,**® majority of the treaties when
concluded typically remain in force for a period of ten years in the first instance.*?® This presumes
that either of the contracting state parties may terminate the treaty at the end of the initial ten-year
or more period or at any time thereafter, and with a prior (often twelve months)*?* written notice

to the other state party.*?? Nevertheless, following a successful termination of any BIT,

415 Jacob (2010).

416 Jacob (2010) 33.

417 See Jaco (2010) 33; and Subedi (2006) 121.

418 Jacob (2010) 33.

419 See arts. 42 (3) of the Canada-Serbia BIT (2014) and 14(1) of the Ghana-Netherlands BIT (1989); where each
treaty remains in force for the initial period of 15 years.

420 Jacob (2010) 33.

421 All the examined 17 Ghana’s BITs require the party intending to terminate any BIT to give twelve months
written notice to the other party of its intention to do so.

422 See art.17 of the Ghana-Turkey BIT (2016).
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investments made pursuant to or affected by that treaty usually continue to enjoy protection for a
considerable number of years.*?® It is submitted that even though negotiating a new BIT may take
a long time to conclude,** it is nonetheless an exercise that willing states could pursue. Thus, in
the quest to make Ghana’s BITs human rights compatible, terminating and negotiating new BITs
is considered the most suitable option. The reason is simple. Ghana currently has only 8 BITs in
force, indicating that it is likely not to be too onerous to negotiate with 8 individual countries to
lawfully terminate their BITS, unlike if the number of treaties in force were to involve all the

concluded 28 treaties.
4.5.1.2 Amending existing BITs

The second approach is where two contracting state parties agree to amend an existing treaty. It is
trite learning that every legal document may subsequently be amended by the contracting parties
in a mutual agreement or where the document intended to be amended provides for amendments.
Specifically, the possibility of amending an existing BIT has long been established.*?® However,
while the process is considered as being technically feasible it is not without complexities. This is
because investors are entitled to rely on the provisions of an investment treaty to conduct their
affairs concerning investments in the host country,* and such legitimate expectations of investors
must be safeguarded to promote the sanctity of foreign investments in the host countries. It is
submitted that the same principle that safeguards and allows investments made prior to termination
of a BIT to survive and enjoy the rights and privileges contained in that terminated BIT for an
extended number of years, could be applied to the situation where the BIT is merely amended in
part. In fact, this proposition is intended to achieve two objectives, one for the investors and the
other for the host country Ghana, in a win-win situation. First, it will ensure that investors who
have relied on the terminating treaty to make investments in Ghana are protected and to recoup
their investments under the same conditions of the investments for a certain period; and secondly,
it will allow the government of Ghana to have policy space to regulate future investments in the

country in conformity with its national objectives and international human rights obligations. And

423 See grt. 15(2) of Ghana-Denmark BIT (1992) stipulates that the investments made prior to the time of the
termination shall continue to enjoy the protections provided under the treaty for a period of ten years after the
termination. A similar provision is contained in all the other BITs that Ghana is a contracting state party.

424 Jacob (2010) 33.

425 Jacob (2010) 33.

426 Dolzer & Schreuer Principles of international investment law (2008) 23.
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it has been recognized that having a two-state discussion in this regard is much easier to reach

conclusions than in a multi-state arrangement.

4.5.1.3 Issuing binding interpretation of certain provisions of the BITs without altering the text of

such existing BITs.

The third method is the situation where the contracting state parties leave the substantive treaty in
its original state unaltered, and issue binding interpretations regarding certain provisions. This
scenario was applied in the North American Free Trade Area (NAFTA) where the three parties
issued a statement limiting the ambit of fair and equitable treatment under the NAFTA.*?" Article
30 of the 2012 USA Model BIT anticipates this situation.*?® This type of provision is recommended
for inclusion in the proposed new Ghana Model BIT.

4.6 Practical means of integrating human rights in BITs

The research study preferred method of modifying Ghana’s BITs aimed at integrating human rights
dimensions into its text Is to negotiate new BITs guided by a carefully crafted Model BIT for the
country. Revision may be made to the various standard clauses contained in the existing treaties
as a means to mainstream human rights provisions. It is, however, impaortant to state from the
outset that the study is not unmindful of the potential effect that the proposed revision exercise
could have on the flow of foreign investments to the country, at least based on the classical
reasoning that the main objective of BITs, especially for capital-importing countries like Ghana,
is to attract foreign investment. It is equally significant to point out that many legal scholars like
Dagbanja have disagreed with the classical school of thought in this matter.*?® The following
paragraphs discuss revisions relating to BITs preamble, scope of the agreement, expropriation,
standards of treatment (fair and equitable treatment, most-favoured-nation treatment, national

treatment, full protection and security), miscellaneous, and introducing direct investor obligations.

4.6.1 Preamble
Although the preamble of a BIT does not necessarily form part of the substantive enactment of the

treaty and should ordinarily have no binding legal effect on the parties, it is considered an aid to

427 Jacob (2010).
428 See art. 30 of the USA Model BIT (2012).
429 Dagbanja (2019).
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interpreting substantive provisions of the treaty.**° Thus, relying on the interpretative significance
of the preambles to BITs, Ghana could conveniently have a Model BIT that ensures that investment
treaties are not seen as isolated international legal regimes, but that the contracting parties would
take cognizance of other international law, norms and values like sustainable development, human
rights, and environmental protection. This is exemplified in BITs of some Scandinavian and North
American countries concerning the parties’ express reaffirmation of the existing general system of
public international law.*! In Africa, this type of preambular formulation is found in the Morocco-
Nigeria treaty.**? In the preamble to the said treaty, the state parties unequivocally recognized the
crucial role of investment to sustainable development, including the furtherance of human rights
in their respective economies, and sought to encourage investments that promotes such sustainable
development. Also, while the state parties reaffirmed the right to introduce new measures in their
territories for purposes of meeting national policy objectives, they also sought a careful balance of
the rights and obligations of the various parties (the host state, investors, and investments).*3

4.6.2 Scope of the agreement

BITs often contain a definition clause that defines critical concepts in the agreement. This clause
provides the scope and applicability of the given treaty, and this is especially important in an
investor-state dispute settlement process. One important modification in this regard would be to
confine the definition of investments to direct investments and exclude the indirect ones such as
portfolio investments. In addition, selected sectors (whole or partial) of the economy could be
excluded from the scope of application of the BITs as means of redressing any historical
imbalances.*** This approach is consistent with art.17(4) of the Constitution of Ghana where
discrimination is permissible on certain grounds, including enacting legislation that are reasonably
necessary for the implementation of policies and programmes aimed at correcting economic and

social imbalance in the society.**®

430 Sheffer (2011) 504; Paramita (2020) 35.

431 Jacob (2010) 34.

432 Morocco-Nigeria BIT (2016).

433 See the preamble of the Morocco-Nigeria BIT (2016).

434 Jacob (2010) 34.

435 art. 17(4) of the Constitution of the Republic of Ghana 1992.
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It is recommended that the definition of investments in Ghana’s new BITs should expressly

exclude certain claims to money or property acquired, which is not directly relating to investment.

4.6.3 Standards of treatment

4.6.3.1 Fair and equitable treatment

The fair and equitable (FET) is usually not defined in BITs and ought to be defined in the Ghana
Model BIT to provide some amount of legal certainty and predictability of the FET standard for
all concerned parties. For instance, the parties may have to stipulate in the treaty whether the FET
standard is equivalent to the minimum standard of treatment required under customary
international law or whether it is a unique concept requiring different treatment. Although it will
appear onerous to list all instances of unfair and inequitable treatments, it will be useful to give an
idea by listing some factors that might give rise to a breach of the FET standard.**® While the list
of items may not be exhaustive it provides the genus (class) of factors or instances of unfair and/or
inequitable treatment that may constitute a breach of the FET standard, and thus limits any
unreasonably expansive interpretation of the concept. The idea of defining the FET standard in the
text of BITs for purposes of reducing any ambiguity has already been incorporated in some treaties
including the Morocco-Japan and Ghana-Turkey treaties.**” The Ghana-Turkey treaty, albeit not
in force, defined the FET standard to mean ‘treatment that meets the minimum standard required
by international law’ and no additional treatment is required which is over and beyond such a

standard.*%®

4.6.3.2 Full protection and security

The above proposition is equally applicable to other absolute standards of treatment such as full
protection and security (FPS). For instance, it is established from the discussions so far that there
is lack of clarity about whether the FPS standard maintained in investment treaties can be said to
have a wider scope than the requirement of due diligence regarding full protection and security to
foreign nationals than what pertains in customary international law. Thus, a definition of the FPS
standard in the Ghana’s BITs will provide some degree of certainty and predictability for all parties

who may be affected by such treaties.

436 Jacob (2010) 35.
437 See art. 4(3) (a) of the Morocco-Japan BIT (2020), and art. 4(3) of the Ghana-Turkey BIT (2016).
438 See qrt. 4(3) of the Ghana-Turkey BIT (2016).
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4.6.3.3 Expropriation

Now, majority of the expropriation clauses in existing BITs concentrate more on spelling out
details of compensation payments than clarifying and limiting the scope indirect expropriation.*3
It is proposed that future Ghanaian BITs should take a cue from Annex B of 2012 USA Model
BIT to precisely define the circumstances of ‘non-discriminatory regulatory actions’ that may be
designed and applied to protect human rights and legitimate national policy goals including public
health, safety and the environment without amounting to expropriation.** In parity of reasoning,
it is proposed that compensation awards be reduced in situations where human rights obligations

mandate non-compliance with regulatory measures.*4*

4.6.3.4 Most-favoured-nation and national treatments

The study submits that a future Ghana Model BIT should provide for positive discrimination by
expressly exempting national treatment violations of certain actions. For instance, programmes
pursued in furtherance of protecting or promoting certain sectors of the economy primarily due to
some historical imbalances may be exempted in this regard.“*? This is evidenced in South Africa-
Tanzania**® and Ghana-South Africa** treaties. Additionally, most-favoured-nation (MFN) clause
should be tweaked to limit, if not exclude, procedural benefits associated with reliance on other
BITs to avoid the issue of “cherry-picking” when same may not have been intended by the

contracting parties.**°
Accordingly, the study proposes an exception to MFN and national treatments as,

“The provisions of this agreement relative to MFN and national treatments shall not be construed
as obliging any of the state parties to extend to nationals or companies of the other party, the benefit
of any treatment, preference or privilege resulting from any law or other measure intending to
promote achievement of equality in its territory, or designed to protect or advance persons, or

categories of persons, disadvantaged by unfair discrimination.’

439 Jacob (2010) 35.

440 Jacob (2010) 35.

441 Jacob (2010) 35.

442 Jacob (2010) 35.

443 See qart. 3(4) of the South Africa-Tanzania BIT (2005).
444 See art. 6(c) of the Ghana-South Africa BIT (1998).
445 Jacob (2010) 35.
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4.6.4 Miscellaneous

Apart from the restraining modifications outlined in the preceding paragraphs, Ghana can draft a
general exception clause that seeks to preserve the state’s right to regulate in critical sectors of the
economy, with the clear understanding that commitment to human rights and related interests often
require more than an omission.**® A cue may also be taken from similar provisions in some modern
BITs. For instance, art. 10(1)(b) of the Canada Model BIT, provides among others that ‘nothing
in this agreement shall be construed to prevent a party from adopting or enforcing measures
necessary...(b) to ensure compliance with laws and regulations that are not inconsistent with the
provisions of this agreement’.**” It is submitted that the caveat ‘that are not inconsistent with the
provisions of this agreement’ should not be excluded in the exception clause, since its inclusion
greatly undermines the potency of the enactment making it ineffectual. In fact, that phrase appears
superfluous since laws and regulations not inconsistent with the treaty would have been allowed
anyway. Also, art. 23 of the Morocco-Nigeria treaty has substantively incorporated the right to
regulate in that ‘the host state has the right to take regulatory or other measures to ensure that
development in its territory is consistent with the goals and principles of sustainable

development’,#48

Hence, it is recommended for inclusion in Ghana’s new treaties that: The host state shall have the
right to take regulatory measures to ensure that developments, including investments in its territory

is consistent with the goals and principles of sustainable development.

4.6.5 Investor obligations

One of the contentious issues is whether BITs should expressly provide for investor obligations. It
is regarded that introducing such obligations may appear as a low-hanging fruit to resolving the
imbalance observed in the text of BITs, but that this quick fix solution must be carefully balanced
against likely fallout with the international investment community.**® However, the fear expressed
by Jacob in 2010 has been heavily discounted by current developments. According to the United
Nations Office of the High Commissioner for Human Rights (OHCHR) report on business and

Human Rights of 2021, international investment agreements, of which BITs form the majority,

446 See art. 6 of the Ghana-South Africa BIT (1998).
447 See art. 10 of the Canada Model BIT (2004).

448 See qgrt. 23 of the Morocco-Nigeria BIT (2016).
449 Jacob (2010) 36.
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must maintain sufficient parity between the rights and the obligations of foreign investors.**® The
conferment of enforceable rights in favour of foreign investors ought to correspond with the
inclusion of legally enforceable obligations concerning human rights and environmental standards.

The inclusion of human rights obligations for investors is grounded in three facts. First, the initial
process leading to the development of the Code of Conduct on the Transnational Corporations by
the United Nations in the 1970s covered both rights and obligations of foreign investors. It is the
stalemate over the negotiations concerning the Code together with the development of the soft
responsibilities of multinational enterprises by OECD and ILO resulted in separation of the rights

and responsibilities of investors.*>

Secondly, it is reasonable to argue that human rights law applies to foreign investors, at least by
implication;*>? else it will be anomalous to submit that non-state actors such as investors could
conduct themselves in ways that the State is prohibited from so doing. More importantly, there
should be equity between the human rights obligations of investors under BITs and their rights
thereto. That is, if such treaties impose legally enforceable rights on investors, they must equally
confer legally enforceable human rights obligations on the same investors. This is because merely

imposing soft responsibilities with weak legal implications for investors is certainly inadequate.*5®

Thirdly, the issue of business corporations having human rights obligations is gaining currency in
many states. The recent requirement for mandatory human rights due diligence at the European
Union level and several states in Europe is apposite.*>* Moreover, courts have held in recent times
that parent corporations may have direct duty of care in some circumstances for human rights
violations associated with their subsidiaries.**®> Some companies have openly supported calls for

legal commitments and binding human rights obligations of businesses in furtherance of creating

450 UNHRC Report (2021).

451 UNHRC Report (2021) 20.

452 The arbitration tribunal in the Urbaser ruled that ‘it cannot longer be admitted that companies operating
internationally are immune from becoming subjects of international law’. Urbaser S.A. and Consorcio de Aguas
Bilbao Bizkaia, Bilabao Bikaia Ur Partuergoa v. Argentine Republic, ICSID Case No. ARB/70/26 para. 1195.

453 UNHRC Report (2021) 20.

454 UNHRC Report (2021) 20.

455 UNHRC Report (2021) 20.
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a level playing field for both investors and individuals and communities who suffer human rights

abuses resulting from business operations.**°

There are examples of BITs seeking to balance the rights and obligations of investors. A typical
case in point is the Morocco-Nigeria BIT, albeit not yet in force, that has substantively
incorporated legally enforceable obligations for investors, concerning labour and human rights.*’
The parties agreed in art.15 (3) that ‘it is inappropriate to encourage investment by relaxing
domestic labour, public health or safety’ standards. The art. 15 further provides that each party
‘shall ensure that its laws and regulations provide for high levels of labour and human rights
protection appropriate to its economic and social’ context. In article 18, the treaty imperatively
confers direct obligations on investors to not only ‘uphold human rights’ in the host country but
also conduct its investments in accordance with core labour standards.*® Additionally, foreign
investors are obliged to conduct their businesses in conformity with international human rights,

labour, and environmental obligations of the state parties.*>®

Thus, the study recommends inclusion of direct investor obligation clause(s). Specifically, the
proposed clause is, ‘Investors shall manage and/or operate their investments in conformity with
national and international human rights, labour, and environmental obligations of the contracting

state parties.’
4.7 Conclusion

There are legal and policy basis in support of the pursuit of integrating human rights in the text of
BITs. The first is grounded in international human rights instruments embodying general principles
and norms of international law, customary international law, and legal precedents at the regional
and international levels.*®° This approach is also rooted in the municipal laws of Ghana. Thus, it
is well established in international law and national legislation that Ghana and other states have a
legal duty to not only protect and respect human rights in their jurisdictions, but also ensure private

persons including investors do same. It is also an obligation for states to provide credible redress

456 UNHRC Report (2021) 20.

457 The Morocco-Nigeria BIT (2016).

458 See art. 18(2) & (3) of the Morocco-Nigeria BIT (2016).
459 See qart.18 (4) of the Morocco-Nigeria BIT (2016).

460 Chidede (2019) 80.
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mechanisms to those who suffer associated human rights violations. The other grounds involve the
right to development, labour standards, sustainable development, and environmental protection.

The study also established three modes by which Ghana’s BITs may be modified, namely,
negotiating a completely new BIT, amending an existing BIT, and issuing binding interpretations
on certain provisions of an existing BIT without altering the text. It is proposed that Ghana adopts
the first method. The first method is preferred. The required revisions must be made to the various

standard clauses contained in its future treaties.

Accordingly, the final chapter presents the overall conclusions, findings, and recommendations of
the study. The final product is a developed prototype Model BIT, and this is expected, when
adopted by the government of Ghana, to significantly transform the country’s existing non-

compliant human rights BITs regime to a regime of compliance.
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CHAPTER FIVE: CONCLUSIONS AND RECOMMENDATIONS
5.1. Introduction

This is the concluding chapter of the thesis where conclusions, findings, and recommendations are
presented. The chapter is sub-divided into two parts. The first part presents a summary of the
findings of the study. The findings communicate the results of the study which are drawn from the
preceding chapters, and this is done in order of the four specific research objectives contained in

chapter one. The said four objectives are reproduced as follows:

i To review the general legal structure (framework) of BITs with a view to establishing
common features.

ii. To examine selected BITs in Ghana, including identifying the main features and
drawing any commonalities with BITs globally; bringing out factors that could make
them human rights incompatible.

iii. To analyse selected approaches to making BITs human rights compatible, including
using selected BITs with human rights dimensions to illustrate the point and make a
case for human rights compatible Model BIT for Ghana.

iv. To present conclusions and recommendations.

The second part of the chapter presents the recommendations of the study. The recommendations
are aimed at answering the main research question: What are the legal and policy considerations

necessary to making bilateral investment treaties (BITs) human rights-compatible in Ghana?

5.2 Summary of findings

Chapter one established the prevalence of the human rights-related problem associated with BITs
globally. The said problem is twofold: (i) the textual non-integration of human rights dimensions
into the structure of BITs, and (ii) the arbitral tribunals’ disregard for human rights argumentation,
reflected in their awards and decisions. The chapter justified the significance of the problem to

merit further research into the peculiar case of BITs in Ghana.

In resolving the first objective, chapter two discussed the general legal structure of BITs and the
purpose for concluding such treaties from the perspectives of capital-exporting countries (mostly
developed countries) and capital-importing countries (developing and least-developed countries).
The objectives for concluding BITs by capital-exporting countries differ from that of the capital-

importing countries. The former’s objective is to have predictable legal rules and effective
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enforcement mechanisms to protect their nationals and companies in the territories of foreign
countries. While the latter’s objective is to promote investment and increase the flow of foreign
capital into their economies. The chapter further established that the focus of the latter’s objective
puts them at a disadvantaged position at the point of negotiating BITs. This naturally results in a
skewed, if not a perverse, legal structure of the treaties in favour of the investors of capital-
exporting countries at the expense of human rights, labour standards, and environmental protection

in developing countries.

The chapter also established that BITs have a common structure concerning preliminary matters
and substantive clauses. The common preliminary issues are the title and the preamble. The main
clauses include the scope and applicability of the treaty, most favoured nation (MFN), national
treatment, fair and equitable treatment (FET), full protection and security (FPS), expropriation,

compensation, and dispute settlement.

The preamble reflects the intentions and objectives of the parties at the time of concluding the
agreement and gives an indication of the purpose of the agreement. Although the preamble does
not form part of the substantive enactment of the treaty and should ordinarily have no binding legal

effect on the parties, it is an aid to construing and interpreting such substantive provisions.*6

The MFN principle seeks to ensure either of the two contracting state parties to the treaty does not
treat the other state party less favourable than any other third state in similar circumstances. While
national treatment simply prohibits a contracting party from applying any measure (legislation,
regulation, or policy) in its territory that is more favourable to its nationals or companies than

investors and investments of the other contracting party.*6?

The chapter also finds that although the exact meaning of the FET remains unclarified,*? it is the
standard in most BITs in force.*®* And the inherent ambiguity arises from the absence of precedents
concerning construction of the FET standard in foreign investment law or international law

generally. 46

461 Sheffer (2011) 504.

462 pérez-Aznar (2017) 778.
463 Wythes (2010).

464 Schreuer (2005) 359.
465Dolzer (2005) 88.
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The study also established lack of clarity on whether the FPS standard maintained in investment
treaties can be said to have a wider scope than the requirement of due diligence regarding FPS to

foreign nationals than what pertains in customary international law.

Additionally, the rules of expropriation are common in international investment law; yet the legal
remit of indirect expropriation remains undefined in most treaties. Also, compensation follows the
determination of a breach to any treaty obligation; and the treaties demand prompt, adequate, and
effective compensation for acts of expropriation. There is legitimate expectation of investors of
both contracting parties for comparable treatment in the emergence of any armed conflicts and

insurrections, including commensurate compensation where there is loss of investment.

Accordingly, the chapter concludes that the standard provisions of BITs deviate from the cardinal
legal principles of consistency and certainty of enactments, thereby affecting the predictability and

outcome of investor state disputes.

The other findings are that the structure of the BITs expressed in the substantive provisions neither
integrate human rights, labour standards, and environmental protection in their text nor do the
arbitral tribunals’ awards or decisions portray any favourable disposition to admitting human rights

argumentation in the dispute resolution process.

Chapter three, which addressed objective two of the study, reviewed the specific legal structure of
Ghana’s BITs. In all, the review covered 17 treaties. The findings revealed striking commonalities
concerning the legal structure and features of BITs in Ghana and the general situation established

in chapter two.

A careful reading of the text of the Ghana’s BITs shows there is lack of integration of human rights
and environmental concerns. The chapter finds none of the ISDS provisions makes it mandatory
for parties to submit disputes in the first instance to the domestic courts for resolution. The
derogation from using the municipal courts in the ISDS observed in the Ghana treaties is
symptomatic of majority of the dispute settlement clauses of BITs globally. The reasonable
conclusion from the unrestrained access to international arbitration by foreign investors in times
of dispute at the expense of the domestic courts is that arbitral tribunal proceedings arising from
implementation of the treaties are likely not to reflect a favourable disposition toward admitting

human rights arguments.
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It was further found that the prevailing factors that make Ghana’s existing BITs human rights
incompatible show a common thread that neither the preambles nor the substantive provisions or
clauses of the treaties, in the remotest sense, seek to hold foreign investors accountable for human

rights violations or infringement of labour and environmental standards in the country.

The findings of chapter four concern objective three. A key finding is that there are sufficient legal
and policy reasons in support of the call to integrate human rights into the legal structure of BITs
in Ghana. The first reason is grounded in international human rights instruments embodying
reference to general principles and norms of international law, customary international law, and
legal precedents at the regional and international levels. This ground is also rooted in the laws of
Ghana. These international human rights principles, norms, and national legislation impose a legal
duty on the government of Ghana to not only protect and respect human rights in its jurisdiction
but also ensure private persons including investors do the same. It is also an obligation for the state
to provide credible redress mechanisms to those who suffer associated human rights violations.
The other grounds concern the right to development, sustainable development, labour standards,

and environmental protection.

Chapter four further established the existence of three methods by which BITs in Ghana may be
modified. The methods are: (i) negotiating completely new BITSs, (ii) amending existing BITs, and
(iii) issuing binding interpretations on certain provisions of an existing BIT without altering the
text. The preferred method toward modifying Ghana’s BITs aimed at integrating human rights

dimensions into its legal structure is the first method.

The negotiation of any new BITs necessitates the termination of the existing treaties. The process
of negotiation must be guided by a carefully crafted Model BIT. Also, revisions must be made to
the preamble and the various standard clauses contained in the existing treaties to accommodate
human rights concerns, labour standards and environmental protection. The components requiring
revisions include the preamble, the scope, most-favoured-nation treatment, national treatment, fair
and equitable treatment, full protection and security, expropriation, and investor obligations. This
is because the said components of the existing Ghana’s BITs lack clarity and predictability, and

S0, the intended revisions must aim at defining these clauses as much as practicable.

Ten key findings are:
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i.  The Ghana’s BITs have created binding obligations for the government of Ghana without
any corresponding rights in her favour.

ii.  The treaties also create enforceable rights in favour of foreign investors without any
corresponding binding obligations and responsibilities.

iii.  Multiplicity of factors influence the decision of investors to invest in the economy of
Ghana and that BITs do not have the unquestioned ability to attract foreign investments.

iv.  The structure of BITs generally, and in the case of Ghana, does not incorporate human
rights dimensions into their text.

v.  The main ISDS mechanism in the Ghana’s BITs is international arbitration.

vi.  The ISDS system lacks transparency in its proceedings and consistency in its decisions.

vii.  The arbitral tribunals have unrestrained discretion to admit or exclude human rights
argumentation during dispute settlement proceedings.

viii.  The textual non-integration of, and the judicial discretion of arbitrators to disregard,
human rights provisions have emboldened investors to undermine human rights in Ghana
and other host countries without any serious legal consequences.

iXx. The Ghana’s BITs have not provided policy space to enable the country to introduce
domestic measures (including regulations and policies) to protect legitimate matters such
as sustainable development, environmental protection, public health and safety, human
rights, and labour standards.

X.  There are ample legal grounds and policy considerations for Ghana to seek to lawfully
terminate its existing BITs and to negotiate new treaties that would be human rights

compatible.

5.3 Recommendations
Flowing from the above findings, the study makes the following recommendations in pursuit of

making BITs human rights-compatible in Ghana.

5.3.1 Legislative considerations
First, the study recommends to the government of Ghana to develop a new Model BIT with revised
clauses that make its future BITs human rights compatible or adopt the one proposed by this study

in Appendix A.
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Secondly, the study recommends to the government of Ghana to initiate processes to re-negotiate
the existing 8 BITs currently in force upon their expiration because of the absence of human rights

dimensions in their texts.

Thirdly, the study recommends to the government of Ghana to take steps to negotiate completely
new human rights compatible BITs. The re-negotiations should target the core provisions of the
structure of the BITs as illustrated in chapter four. This should include revising these provisions
in the new Model BIT or treaties to make them certain and predicable to all parties and stakeholders
who may suffer from the implementation of such treaties.

Fourthly, the study recommends amendments to the 1992 Constitution of the Republic of Ghana
to outlaw any treaty, legislation, policy, or measure that seek to derogate from the human rights
injunctions contained in the said Constitution. The study proposes formulation of the article as:

‘No legislation or treaty or any other measure in whatever form or name, shall derogate from the
human rights provisions enshrined in Chapter Five of the 1992 Constitution of the Republic of

Ghana.*%® Any such legislation or treaty or measure made in contravention of this article is void.’

The proposed constitutional provisions will then be incorporated into the text of all BITs and be
made effective ‘in accordance with domestic law’. The amendments must be made entrenched

provisions to make it almost impossible for any future government to amend same at will.

Fifthly, relying on interpretative significance, the study recommends that the preamble of the
Model BIT must ensure that investment treaties are not seen as isolated international legal regimes
but take cognizance of other international law, norms, and values such as sustainable development,

human rights, and environmental protection.

Sixthly, it is further recommended that, apart from the restraining modifications outlined in the
preceding paragraphs, Ghana Model BIT should include a general exception clause that seeks to

preserve the state’s right to regulate in critical sectors of the economy.

466 Chapter five of the Constitution of the Republic of Ghana, 1992 contains elaborate provisions on fundamental
human rights and freedoms of all persons in Ghana.
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Seventhly, it is recommended that the new Ghana Model BIT must maintain sufficient parity
between rights and obligations of foreign investors; and must include obligations for investors,
especially human rights-related obligations.

Finally, it is recommended that selected sectors of the Ghanaian economy should be excluded from
the scope of application of the BITs in furtherance of redressing any historical imbalances.

5.3.2 Policy recommendations

At the policy front, the study recommends to the government of Ghana to commit to the ongoing
processes toward developing a National Action Plan (NAP) on Business and Human Rights. This
proposal is consistent with the recommendations of the United Nations Guiding Principles on
Business and Human Rights of 2011.

The study further recommends to the Commission on Human Rights and Administrative Justice
(CHRA)) to intensify its lead role in the development of the NAP on Business and Human Rights
(BHR) in the country.

The study also recommends to CHRAJ and the government of Ghana to adopt a more inclusive
approach to the formulation and implementation processes of the NAP on BHR. The inclusive
process involves multi-stakeholder participation and must include state agencies, private citizens,
faith-based organisations, civil society organisations, and political parties. The main objective is
to engender overall citizens’ buy-in and ownership of the process for purposes of promoting
political neutrality of the NAP on BHR, policy coherence and commitment to maintaining human

rights compatible BITs in Ghana irrespective of the government of the day.

In sum, the study submits that the legal and policy considerations necessary to making BITs human
rights compatible in Ghana involve development of a new Model BIT with human rights consistent
provisions. It also requires termination of the existing BITs and re-negotiation of new treaties
which would be human rights compliant. Additionally, the development of a comprehensive NAP

on BHR and an amendment of portions of Ghana’s Constitution are other critical considerations.

In this regard, the study presents, in Appendix A, a prototype Model BIT as a contribution toward
reforming the BIT regime in Ghana. This Model BIT is envisioned to make the country’s future
treaties human rights compatible. It is important, from the outset, to point out that this proposed

Model BIT is not comprehensive, in terms of it containing all relevant clauses of a typical BIT.
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This is because the Model BIT focuses mainly on revision of problematic clauses or introduction
of new clauses to make such treaties human rights compliant. To this end, uncontested provisions

such as ‘entry into force’, ‘duration’, ‘termination’ are omitted. See Appendix A for more details
of the recommended Motel BIT.
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APPENDIX A: A PROTOTYPE HUMAN RIGHTS COMPATIBLE MODEL BIT*

AN AGREEMENT BETWEEN
THE GOVERNMENT OF THE REPUBLIC OF GHANA
AND
THE GOVERNMENT OF [insert name of Country]

FOR RECIPROCAL PROMOTION AND PROTECTION OF INVESTMENT

Preamble

The government of the republic of Ghana and the government of [insert name of Country]

(hereinafter the ‘parties’),

Desiring to create favourable conditions for investment by natural and juristic persons of one

party in the territory of the other,

Recognising the important contribution investment can make to sustainable development of the

parties including economic growth, technology transfer, human rights, and human development,

Recognising the importance of providing effective means of asserting claims and enforcing rights

under national law and international arbitration,

Reaffirming that these objectives can be achieved without compromising human rights, labour

standards, and environmental measures of general application or under international law,

Resolving to preserve policy space for setting legislative and regulatory priorities, safeguard

public welfare and protect legitimate national policy goals such as the environment,

467 The Model BIT relied specifically on the Morocco-Nigeria BIT (2016), the USA Model BIT (2012), the Ghana
Model BIT (2008), and the SA Protection of Investment Act No.22 of 2015.
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Reaffirming the right of the parties to regulate and to introduce new measures in their territories
to meet national policy objectives and taking into consideration any development asymmetries
concerning the measures and in particular the need for developing countries to exercise this right,

Seeking an overall balance of the rights and obligations of the parties, investors, and investments

under this Agreement,
Have agreed as follows,
Article 1: Definitions

‘Investment’ means every assert invested in accordance with the laws and regulations of the

host state by companies and nationals of either party in the territory of the other, covering:

i.  movable and immovable property and any other property rights including mortgages,
ii.  shares and debentures of, and any other form of participation in, a company,
iii.  claims to money or to any performance under contract having a financial value,
iv. intellectual property rights,
v.  business concessions conferred by law or under contract, including concessions to

search for, cultivate, extract, or exploit natural resources,
‘Investment’ does not mean:

A. claims to money that arise solely from commercial contracts for the sale of goods or
services, or credits associated with a commercial transaction, where the original maturity
date is less than three years.

B. any other claims to money arising from operations of external credit undertaken in
accordance with the laws and regulations of the party or investor undertaking it or
operations of public debt.

C. tangible or intangible real estate or other property other than that acquired purposely for

economic benefit or other business purposes.

‘Investor’ means a party, or a company or a national of a party, that attempts to undertake or is
undertaking or has undertaken an investment in a territory of the other party; provided that a
natural person who is a dual national shall be deemed to be exclusively of the state of his or her

dominant and effective nationality.
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Article 2: Protection of investments

1.

Investment of a company and a national of either party shall be given fair and equitable
treatment and full protection and security in the territory of the other party.

The parties understand that the concept of ‘fair and equitable treatment’ and full
protection and security’ means treatment that amounts to the standard required by

customary international law and does not include treatment beyond such standard.

Article 3: Most favoured nation treatment

1. Neither party shall in its territory subject any investment of companies or nationals of the

other party to treatment less favourable than that which it accords, in like circumstances,
to investments of its own companies or nationals or to investments of companies or
nationals of any third state.

Neither party shall in its territory subject investments of companies or nationals of the
other party, concerning the management, maintenance, enjoyment, use, or disposal of
such investments, to treatment less favourable than that which it accords, in like
circumstances, to investments of its own companies or nationals or to investments of
nationals or companies of any third state.

The treatment referred to in paragraphs (1) and (2) shall not extend to provisions on

investor-state disputes.

Article 4: Exceptions to non-discrimination

1. The provisions of this agreement relative to granting treatment not less favourable than that

accorded to companies or nationals of third states shall not be construed as obliging either
party to extend to companies or nationals of the other party, the benefit of any treatment,
preference or privileged resulting from:
i. any existing or future customs union, common market, free trade area, or regional
economic organization or measures leading to the formation of a customs union or
a free trade area of which either party is a member, or to which it is associated.
ii. any international arrangement or agreement relating exclusively to taxation or

domestic legislation relating exclusively to taxation.
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iii.  any law or other measure intending to promote the achievement of equality in its
territory, or designed to protect or advance persons, or groups of persons, or regions
disadvantaged by unfair discrimination.

Article 5: Expropriation

1. Neither party shall, directly or indirectly, expropriate or nationalize investments of
companies or nationals of the other party through measures having an effect equivalent to
expropriation or nationalization in that party’s territory except for a public purpose, and it
is done in a non-discriminatory manner, in accordance with due process of law, and on
payment of prompt, adequate, and effective compensation.

2. any company or national affected by expropriation shall have a right, under the law of the
party undertaking the expropriation, to prompt review by a judiciary or other independent
authority of that party, of its investments in accordance with this agreement.

3. Save in exceptional circumstances, non-discriminatory regulatory actions by a party which
are introduced to protect legitimate public interest such as national security, environmental
protection, labour standards, public health, safety, and human rights shall not amount to

indirect expropriation.
Article 6: Investment, labour, and human rights protection

1. The parties reaffirm their respective obligations as members of the International Labour
Organization (ILO) and their commitments under the ILO Declaration on Fundamental
Principles and Right to Work, 1998.

2. The parties recognize that it is inappropriate to encourage investment by lowering the
protection accorded in domestic labour legislation. Thus, each party shall ensure that it
does not offer to waive or waive or offer to derogate or derogate from its labour laws where
the waiver or derogation is not in conformity with the labour rights conferred by domestic
legislation and international labour instruments that both parties are signatories.

3. Each party shall ensure its legislation, progressively, provides effective protection for the
environment, labour, and human rights, appropriate to its economic and social conditions.

4. Parties shall ensure that their laws, policies, and conduct comply with international human

rights instruments to which either party is a signatory.
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Article 7: Right of the state to regulate

1. Inaccordance with general principles of international law, the host state shall have the right to
take regulatory measures to ensure that development, including investments in its territory is
consistent with the goals and principles of sustainable development, and with other legitimate
economic and social policy objectives.

2. for the avoidance of doubt, non-discriminatory measures taken by either state to comply with
its international obligations and rights under other treaties shall not amount to a breach of this

agreement.
Article 8: Investor obligations
Investors and investments shall:

i.  uphold human rights and environmental standards in the host state.
ii.  actin accordance with standards required by the ILO Declaration on Fundamental
Principles and Rights of Work, 1998.
iii.  not manage or operate their investments in circumstances that defeats international

environmental, labour, and human rights obligations of the host party.
Article 9: Dispute settlement

1. an investor that has a dispute in relation to any action taken by the host state, which action
has affected that foreign investor’s investment, may within six months of notice of the
dispute request the host government to facilitate resolution of the dispute by appointing a
competent mediator.

2. The mediator should be appointed from a database of qualified mediators maintained by
the government of the host state, and in the absence of a database, from individuals
proposed by either party, provided that the appointment must be by an agreement between
the government and the foreign investor.

3. Where the governmental body responsible for appointing the mediator is conflicted or
likely to be conflicted, either party may petition any of the supervising high court judges

to appoint a mediator.
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4. Subject to the applicable legislation, an investor on notice of the dispute in sub-paragraph
1, may petition the high court, independent tribunal within the host sate for the resolution
of a dispute relating an investment.

5. The host state may consent to international arbitration relating to investments, subject to

the exhaustion of domestic or local remedies.

In WITNESS WHEREOF, the undersigned, duly authorized thereto by their respective

governments, have signed this agreement.
Done in duplicate at .......... L e day .......... in English Language.
For the government of the Republic of Ghana.

For the government of [insert name of Country].
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