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ABSTRACT

The prosecution of international crimes in Africa reflects the principle of complementarity
found in the Rome Statute of the International Criminal Court (Rome Statute). This principle
empowers states parties to prosecute international crimes at the domestic level, without
requiring the International Criminal Court (ICC) involvement. Uganda’s creation of the
International Crimes Division (ICD) in the High Court in July 2008 reflects its readiness to
apply the Rome Statute domestically and tackle atrocities arising from the conflict with the
Lord’s Resistance Army (LRA). This study employed a qualitative desktop methodology,
combining doctrinal legal analysis, case study examination and review of primary and
secondary sources including statutes, case law, academic literature and institutional reports.
The Thomas Kwoyelo case, the first to be prosecuted by the ICD, serves as the central case
study to evaluate Uganda’s efforts in implementing international criminal justice standards at
the domestic level. The findings reveal that while Uganda’s ICD demonstrates a proactive
approach to accountability, its effectiveness is undermined by political interference, procedural
delays and limited institutional capacity. The Kwoyelo trial highlights both opportunities such
as victim participation and the domestication of international law and challenges, including
inconsistencies in applying the Rome Statute, reliance on outdated legislation and tension
between punitive justice and Uganda’s restorative traditions. The thesis concludes that
Uganda’s experience provides the need for legislative reform, stronger institutional investment
and enhanced regional cooperation to ensure fair and effective domestic prosecutions of

international crimes in Africa.

Keywords: International Criminal Court, Rome Statute, Complementarity, Uganda,

International Crimes Division, Thomas Kwoyelo case, Accountability, Domestic Prosecution.
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CHAPTERI1
INTRODUCTION

1.1 Background

The Rome Statute of the International Criminal Court (Rome Statute) provides in paragraph
1 of its preamble and Article 17 that the jurisdiction of the Court shall be complementary to
that of domestic courts.! Complementarity gives states parties an opportunity to prosecute cases
which are in their territorial jurisdiction and the ICC is supposed to only prosecute when states
are unable or unwilling to do so.? The ICC reiterated that it is a court of last resort in the case
of Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui, where the Court explained

that domestic courts enjoy primacy over the ICC under the principle of complementarity.>

Uganda is a state party to the Rome Statute, which it ratified in June 2002 and domesticated
through national legislation, the International Criminal Court Act No. 11 of 2010.* Uganda
established the International Crimes Division of the High Court of Uganda (ICD) in 2008
which deals with cases related to crimes under international law, then went a step further by
enacting the International Criminal Court Act 2010 which came into force on 25 June 2010.°
Between 1987 and 2008 Uganda experienced a protracted conflict, led by Joseph Kony of the
Lord’s Resistance Army (LRA) against the government forces, the Uganda Peoples Defence
Forces (UPDF) in its northern region. The LRA claimed to be fighting for the Acholi people,
but they ended up brutalizing the very same people they were claiming to be fighting for.® The
conflict lasted for almost two decades leaving in its wake devastation including murder, body
mutilation and abductions. Many people were forced into the Internally Displaced Persons
(IDP) camps to flee the assaults, but these IDP camps later turned into soft targets for LRA

attacks.’

! Rome Statute of the International Criminal Court, Art 17, UN Doc A/CONF.183/9 (1998).

2 International Criminal Court ‘The principle of Complementarity’ available at https://www.icc-
cpi.int/sites/default/files/NR/rdonlyres/20BB4494-70F9-4698-8E30907F631453ED/281984/complementarity.pdf
(accessed 9 November 2025).

3 The Prosecutor v Katanga and Ngudjolo ICC-01/04-01/07-1497 (Appeals Chamber) (25 September 2009) para
85.

4 International Criminal Court ‘Uganda’ available at itps://www.icc-cpi.int/uganda (accessed 9 October 2025).
5 The Judiciary of the Republic of Uganda ‘International Crimes Division’ available at
https.://www.judiciary.go.ug/data/smenu/18/International%20Crimes%20Division.html (accessed 9 November
2025).

® Uganda v Thomas Kwoyelo alias Latoni HCT-00-WCD-Criminal Case No. 002 of 2010 (31 August 2018)
(Uganda ICD).

7 Nanyunja B and Nortje W ‘Justice Delayed but not Denied: The Prosecution of Thomas Kwoyelo for
International Crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 3.

9

https://uwcscholar.uwc.ac.za/home


https://www.icc-cpi.int/sites/default/files/NR/rdonlyres/20BB4494-70F9-4698-8E30907F631453ED/281984/complementarity.pdf
https://www.icc-cpi.int/sites/default/files/NR/rdonlyres/20BB4494-70F9-4698-8E30907F631453ED/281984/complementarity.pdf
https://www.icc-cpi.int/uganda
https://www.judiciary.go.ug/data/smenu/18/International%20Crimes%20Division.html

During the conflict in Uganda many young boys and girls were abducted and forced to join the
Lord’s Resistance Army where they participated in numerous atrocities against their own
communities. Thomas Kwoyelo was one of those abducted at the age of 12 years, on his way
to school, and he became part of the LRA. As an adult member of the LRA he became a
colonel overseeing several departments, whilst serving as one of Joseph Kony’s closest
assistants.® In 2003 the President of Uganda referred the situation concerning the LRA to the
ICC, asking the Office of the Prosecutor to open formal investigation into alleged crimes that
fell within the scope of the ICC’s jurisdiction.” By 2005, the ICC issued five arrest warrants
for 5 LRA commanders, excluding Kwoyelo who was prosecuted domestically by Uganda’s
ICD. Kwoyelo was not prosecuted by the ICC since his alleged crimes did not meet the gravity
threshold required under Article 17 (1) (d) of ICC statute.'®

Despite various efforts to negotiate a peaceful resolution to the conflict such as the enactment
of Uganda’s Amnesty Act of 2000 and the Juba Peace Agreement on Accountability and
Reconciliation (Juba Agreement), between the Ugandan government and the Lord’s Resistance
Army, these initiatives ultimately failed. The Juba peace process collapsed when LRA leader
Joseph Kony refused to sign the final agreement, citing concerns over the ICC’s arrest warrants
issued against him and other senior LRA commanders.!! Uganda in 2008 established the War
Crimes Division, which was later renamed the International Crimes Division, aligned with the
concept of positive complementarity, fulfilling Uganda’s obligation under Article 17 of the
Rome Statute.'> As indicated above, the ICC lacked jurisdiction over Kwoyelo because the
ICC under its gravity threshold which is provided under Article 17(1) (d) of Rome Statute

focuses on those most responsible for gravest crimes. Kwoyelo, a mid-level commander, did

8 Nanyunja B and Nortje W ‘Justice Delayed but not Denied: The Prosecution of Thomas Kwoyelo for
International Crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 3-6.

% International Criminal Court Situation in Uganda. ICC-02/04. Referral by the Government of Uganda under
Article 14 of the Rome Statute (16 December 2003).

10 Nanyunja B and Nortje W ‘Justice Delayed but not Denied: The Prosecution of Thomas Kwoyelo for
International Crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 1.

" African Union ‘Whose Justice? Perceptions of Uganda's Amnesty Act 2000: The Potential for Conflict
Resolution and Long-term Reconciliation’ available at /ftips.//au.int/en/documents/20200901/whose-justice-
perceptions-ugandas-amnesty-act-2000-potential-conflict-resolution (accessed 9 November 2025).

12 Asiimwe T Effecting Complementarity: Challenges and Opportunities: A Case Study of the International
Crimes Division of Uganda (2012) 5, available at https://www.asf.be/wp-content/uploads/2012/10/Case-Study-
of-the-International-Crimes-Division-of-Uganda.pdf (accessed 1 December 2025).
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not meet that threshold,' unlike his fellow commander Dominic Ongwen who was convicted

by the ICC in February 2021, who was part of the top 5 leaders of the LRA.'

Kwoyelo committed crimes including abductions, sexual violence, and attacks on civilians.
Kwoyelo’s conduct included willful killings, torture, hostage-taking, rape, and the destruction
of civilian property between 1996 and 2005 in northern Uganda and parts of South Sudan.'
These acts were committed as part of a widespread and systematic campaign against civilian
populations and are considered grave breaches of international humanitarian law and serious
violations of Ugandan criminal law. The charges were brought under Uganda’s 1964 Geneva
Conventions Act, the Penal Code Act 1950 and customary international law as the crimes
predated Uganda’s 2010 International Criminal Court Act.'® Following the creation of the High
Court of Uganda's ICD in 2008 as part of the Juba Peace Agreement's implementation,
Kwoyelo's trial took place.!” In particular, the creation of a special division of the High Court
to try those charged with serious crimes during the conflict was mandated by the Agreement
on Accountability and Reconciliation between the Government of Uganda and the LRA. In
order to prosecute war crimes, crimes against humanity, and other international crimes, the ICD

was formally operationalized in 2009.

A significant turning point in Uganda’s transitional justice process was reached when Kwoyelo
was tried before the ICD for the first time. His trial serves as a symbol of Uganda's
responsibilities under both domestic and international law, as well as the domestic application
of international criminal justice standards. Kwoyelo was captured by the Ugandan military in
March 2009 in Garamba National Park, Democratic Republic of Congo and he was initially
charged in June 2009 under Uganda’s Penal Code and later in August 2010 under the Geneva
Conventions Act.!® The charges under the Geneva Conventions Act included serious violations

of the Fourth Geneva Convention. These violations involved wilful killing, torture, inhuman

13 Nanyunja B and Nortje W ‘Justice delayed but not denied: The prosecution of Thomas Kwoyelo for international
crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 4.

14 The Prosecutor v Dominic Ongwen Trial Judgment ICC-02/04-01/15-1762-RED Trial Chamber IX (4 February
2021).

15 Uganda v Thomas Kwoyelo HCT-00-ICD-SC-02 of 2010 Trial Judgment (13 August 2024) para 1.

16 International Criminal Court Act 11 of 2010 (Uganda); Geneva Conventions Act Cap 363 Laws of Uganda
1964; Penal Code Act Cap 120 Laws of Uganda.

'7 Thomas Kwoyelo v Uganda (Constitutional Court) Constitutional Petition No 036 of 2011.

18 Nortje W and Nanyunja B ‘Appraisal of the Kwoyelo Judgment at the International Crimes Division in Uganda:
A Tale of Retribution or Restoration?’ (2025) Journal of International Criminal Justice 2—4.
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treatment, and significant destruction of property. They are criminal offenses under section 3(1)

of the Geneva Conventions Act.'”

Under the Penal Code Act, Kwoyelo was charged with murder as provided for in section 188,
rape as provided for in section 123, aggravated robbery as provided for in section 285 and 286,
kidnapping with intent to murder as provided for in section 243, and arson as provided for in
section 327.2° The Penal Code covers serious criminal acts committed during the conflict, but
which are not necessarily classified as international crimes. Furthermore, the prosecution used
customary international law to back charges like crimes against humanity, which were not
included in Ugandan law at that time. This approach is allowed under Article 126(2)(e) of the
Constitution of the Republic of Uganda, 1995, which enables courts to apply international law

where it is relevant.?!

Pre-trial proceedings began in 2011 however; the main trial was delayed by legal challenges
including a constitutional petition for amnesty following his indictment before the ICD of the
High Court of Uganda.?> The most prominent of these was a constitutional petition filed by
Kwoyelo in 2011, in which he sought to benefit from Uganda’s Amnesty Act. This petition was
registered as Constitutional Petition No. 36 of 2011 and lodged before the Constitutional Court
of Uganda. In this petition, Kwoyelo argued that he had fulfilled the statutory requirements for
amnesty, having renounced rebellion and applied for a certificate of amnesty while in detention
at Luzira Prison in January 2010. He contended that the failure by the Amnesty Commission
and the Director of Public Prosecutions to act on his application, while other former LRA
commanders in similar circumstances had been granted amnesty, amounted to discrimination

and violated Article 21 of the Constitution of the Republic of Uganda, 1995.%3

The Constitutional Court delivered its ruling on 22 September 2011, holding that Kwoyelo had
been discriminated against and was entitled to amnesty under the 2000 law (Amnesty Act) as
it stood at the time of his application. The Court found that the refusal to grant him amnesty,
while others such as Kenneth Banya and Sam Kolo who were both senior commanders of LRA

had been granted amnesty, constituted unequal treatment and was inconsistent with the

19 Geneva Conventions Act 363 of 1964 s 3(1).

20 Penal Code Act 120 of 1950 ss 123, 188, 243, 2856, 327.

2! Constitution of the Republic of Uganda, 1995 art 126(2)(e).

22 Kwoyelo v Uganda Constitutional Petition No. 36 of 2011 [2011] UGCC 10 (22 September 2011).

23 Kwoyelo v Attorney General Constitutional Petition No 36 of 2011 (Constitutional Court of Uganda) paras 10—
12.

12
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constitutional guarantee of equality before the law.?* The Court further held that the Amnesty
Act did not conflict with Uganda’s international obligations and that it remained valid domestic
law.?® As a result, the trial proceedings at the ICD were halted pending the resolution of the

constitutional issues raised.

The Attorney General, however, appealed the Constitutional Court’s decision to the Supreme
Court in Constitutional Appeal No. 01 of 2012. The Supreme Court delivered its judgment on
8 April 2015, reversing the earlier decision.? It held that the Amnesty Act did not override the
prosecutorial discretion of the DPP and that granting amnesty in cases involving grave breaches
of international humanitarian law would be inconsistent with Uganda’s obligations under
international treaties such as the Geneva Conventions and the Rome Statute.?” The Court
emphasised that Uganda had ratified and domesticated these instruments and was therefore
under a duty to prosecute individuals accused of war crimes and crimes against humanity.?®
The Supreme Court’s decision cleared the way for the resumption of Kwoyelo’s prosecution

before the ICD.

Other legal challenges contributed to the delay of the main trial. These included interlocutory
applications challenging the legality of the ICD’s establishment and its jurisdiction to try
international crimes.?’ Defence counsel raised objections to the admissibility of evidence and
the framing of charges, arguing that some of the charges were vague or duplicative. There were
also procedural delays related to the appointment of defence counsel, the translation of
documents into Acholi (Kwoyelo’s native language), and logistical challenges in securing
witnesses and evidence from conflict-affected regions.’® The trial officially began in January
2024 and concluded with a verdict in August 2024 followed by sentencing in October 2025.

Kwoyelo was found guilty of 44 counts of war crimes and crimes against humanity including

24 Kwoyelo v Uganda Constitutional Petition No. 36 of 2011 [2011] UGCC 10 (22 September 2011) paras 34-38.
25 Kwoyelo v Uganda Constitutional Petition No. 36 of 2011 [2011] UGCC 10 (22 September 2011) paras 42-44.
26 Uganda v Kwoyelo (Constitutional Appeal No. 01 of 2012) [2015] UGSC 5 (8 April 2015).

¥ Uganda v Kwoyelo Constitutional Appeal No. 01 of 2012 [2015] UGSC 5 (8 April 2015) paras 1213, 20-21.
8 Uganda v Kwoyelo Constitutional Appeal No. 01 of 2012 [2015] UGSC 5 (8 April 2015) paras 1213, 20-21.
2 Nanyunja B and Nortje W ‘Justice Delayed but not Denied: The Prosecution of Thomas Kwoyelo for
International Crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 1 15.

30 Nanyunja B and Nortje W ‘Justice Delayed but not Denied: The Prosecution of Thomas Kwoyelo for
International Crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 1 30.
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rape and murder.’! He was acquitted of 3 murder charges, and 31 alternate charges were

dismissed to avoid double jeopardy.

Kwoyelo is currently incarcerated at Gulu Main Prison, a facility located in the same region
where the trial was conducted and this location is significant not only for logistical reasons, but
also because it is situated within the community most affected by the crimes for which he was
convicted.’® After he was sentenced, Kwoyelo appealed both his conviction and sentence.>* In
Nortje and Nanyunja’s recent evaluation of the appeal, they contend that the ICD’s punitive
approach disregarded Uganda’s more extensive restorative justice customs and neglected to
sufficiently take Kwoyelo’s kidnapping as a child soldier into account.*® A convicted individual
in Uganda is entitled to appeal both the conviction and the sentence to the Court of Appeal and,
if required, the Supreme Court. This is applicable to rulings of the High Court and its divisions,
including the ICD, and is codified in the Judicature Act and Magistrates Courts Act.¢

This thesis focuses on Uganda because Uganda gives a clear example of efforts by an African
country to prosecute international crimes locally. Uganda was one of the first countries to
support the ICC and even created its own special court, the ICD, to handle serious crimes like
war crimes and crimes against humanity.>” One of the first African nations to endorse the ICC
was Uganda, which ratified the Rome Statute on June 14, 2002.?8 Uganda was also the first to
self-refer a case to the ICC in January 2004, requesting that the Prosecutor look into crimes
committed during the conflict with the Lord’s Resistance Army.** The case of Thomas
Kwoyelo is important because it shows both the opportunities and challenges Uganda faces in

investigating and prosecuting international crimes at the domestic level. By focusing on one

3 Uganda v Thomas Kwoyelo HCT-00-ICD-SC-02 of 2010 Trial Judgment paras 201-210.

32 Lubaale EC ‘The conviction and sentencing of ex-rebel, Thomas Kwoyelo, 15 years on’ (Opinio Juris, 12
February 2025) available at /https://opiniojuris.org/2025/02/12/the-conviction-and-sentencing-of-ex-rebel-
thomas-kwoyelo-15-years-on/ (accessed 12 November 2025).

33 James JJ ‘Thomas Kwoyelo sentenced to 40 years in jail’ New Vision 25 October 2024 available at
hitps://www.newvision.co.ug/articledetails/NV 198471 (accessed 3 November 2025).

3% Nortje W and Nanyunja B ‘An Appraisal of the Kwoyelo Judgment at the International Crimes Division in
Uganda: A Tale of Retribution or Restoration?’ (2025) 23 Journal of International Criminal Justice 1 15.

35 Nortje W and Nanyunja B ‘An Appraisal of the Kwoyelo Judgment at the International Crimes Division in
Uganda: A Tale of Retribution or Restoration?’ (2025) 23 Journal of International Criminal Justice 12-13.

36 Judicature Act Cap 13 Laws of Uganda; Magistrates Courts Act Cap 16 Laws of Uganda.

3Kasande S Reparations for victims of gross human rights violations in Uganda (26 September 2013)
Parliamentarians for Global Action available at htips://www.pgaction.org/pdf/pre/2013-09-26-kasande-sarah-
kihika_speech.pdf (accessed 29 November 2025).

8 Coalition for the International Criminal Court Uganda available at
https.://www.coalitionfortheicc.org/country/uganda (accessed 8 November 2025).

3 International Criminal Court Uganda available at https://www.icc-cpi.int/uganda (accessed 8 November 2025).
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country in detail, the thesis seeks to explore important issues like how politics affects justice

and whether Uganda’s laws and courts match international standards.

The case of Thomas Kwoyelo, a former middle level LRA commander, serves as a critical lens
through which to examine the challenges and opportunities associated with the domestic
prosecution of international crimes in Africa. Despite the establishment of the ICD in Uganda,
this thesis demonstrates the effective prosecution of international crimes remains inconsistent,
influenced by various political factors that impact the division’s independence and capacity.
This raises concerns about the full and effective implementation of the Rome Statute and the

potential for impunity for perpetrators.

1.2 Problem Statement

Effective domestic prosecution of international crimes has not yet been achieved in Uganda,
even after the country ratified the Rome Statute and established the International Crimes
Division. Concerns regarding the full domestic implementation of the Rome Statute and
possible impunity for offenders, as demonstrated by the complications in the Thomas Kwoyelo
case, are raised by this inconsistency, which is heavily influenced by political factors and
executive interference in prosecutorial decision-making that affects the independence and
capacity of the ICD. Bradfield and the International Centre for Transitional Justice have
expressed concerns about Uganda’s uneven application of the Rome Statute and the ICD’s
susceptibility to political and executive influence. These criticisms call for a nuanced analysis
of the conflict between domestic prosecutorial realities and international legal obligations,

which is what this thesis seeks to do using the Kwoyelo case as a case study.*’

This problem is significant because Uganda was among the first African states to ratify the
Rome Statute, self-refer a situation to the ICC, and establish a specialized domestic court for
international crimes. Yet the Kwoyelo case demonstrates that even with these pioneering steps,
domestic prosecution can falter when political realities overshadow legal commitments. The

uniqueness of this problem lies in the tension between Uganda’s proactive legal framework and

40 Bradfield P ‘Reshaping amnesty in Uganda: The case of Thomas Kwoyelo’ (2017) 15 Journal of International
Criminal Justice 827; International Center for Transitional Justice ‘Uganda’s long road to accountability: The
Kwoyelo verdict and lessons for future international crimes prosecutions’ (21 August 2024) available at
https.://www.ictj.org/news/uganda-kwoyelo-prosecutions (accessed 8 November 2025).
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its uneven implementation, which reflects broader challenges across Africa in balancing

sovereignty, justice and international obligations.

Investigating this problem is crucial for the following reasons. First, it highlights the gap
between international legal standards and domestic enforcement, raising questions about the
viability of complementarity in practice. Second, it exposes how political will and judicial
independence directly affect accountability for mass atrocities. Third, it provides insights into
whether domestic courts can serve as credible alternatives to the ICC, especially in contexts
where the ICC faces legitimacy crises and accusations of bias. By examining Uganda’s
experience, particularly through the Kwoyelo trial, this thesis contributes to understanding how
domestic systems can either advance or hinder international criminal justice, and why reforms

are necessary to strengthen accountability mechanisms in Africa.

1.3 Significance of the Study

In the twenty-first century, pursuing justice for international crimes is crucial, especially in the
African continent which is highly impacted by conflict. Although the ICC has a significant
role, its complementarity principle emphasizes that national legal systems are ultimately in
charge of prosecuting these crimes. Therefore, Uganda’s attempts to put the Rome Statute into
effect and prosecute international crimes in its own country provide an essential case study for

comprehending the opportunities and practical difficulties of this strategy.

This thesis is particularly significant in the context of contemporary debates surrounding the
international criminal justice system. In his critique of the legitimacy crisis in international
criminal justice, Vasiliev contends that global power disparities continue to constrain the
system despite institutional sophistication.*! Nouwen examines how the ICC’s
complementarity principle works in practice. She argues that it often serves political purposes

instead of promoting real domestic accountability.*?

The ICC faces challenges related to perceived bias and effectiveness, making the exploration

of national level prosecutions all the more relevant. Mutua notes in this regard that the ICC’s

41 Vasiliev, Sergey, 'The Crises and Critiques of International Criminal Justice', in Kevin Jon Heller, and others
(eds), The Oxford Handbook of International Criminal Law, Oxford Handbooks (2020; online edn, Oxford
Academic, 7 May 2020), https://doi.org/10.1093/law/9780198825203.003.0028,( accessed 9 December 2025)
626.

42 Nouwen SMH Complementarity in the line of fire: The catalysing effect of the International Criminal Court in
Uganda and Sudan (2013) Cambridge University Press 25.
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focus on African states has led to accusations of bias and undermined its legitimacy, especially
in post-colonial contexts.*> African leaders and the African Union (AU) have been vocally
critical of the ICC due to claims of bias and doubts about the court’s efficacy.** The debate over
the necessity of strong national-level alternatives and the validity of international criminal
justice has been greatly influenced by these worries. The ICC’s early prosecutorial record,
which concentrated nearly entirely on African situations, is a major source of accusations of
bias. Uganda, Sudan, Kenya, the Democratic Republic of the Congo, and Libya were among
the African nations where the ICC had conducted all of its official investigations by 2016.4
This trend sparked claims that the Court was unfairly singling out African leaders while
neglecting to bring cases in other places, like the UK, Palestine, or Iraq.*® This alleged
selectivity has been denounced by the AU on numerous occasions, claiming that it damages
the ICC’s reputation and perpetuates a neo-colonial narrative that subordinates African

sovereignty to Western legal standards.*’

In 2013, in reaction to the indictment of Kenyan President Uhuru Kenyatta and Deputy
President William Ruto, the African Union passed a resolution calling on member states to
refrain from assisting the ICC in prosecuting current heads of state.* The AU claimed that
these prosecutions violated the Rome Statute’s complementarity principle and endangered
peace and stability.* In an effort to create regional alternatives to the ICC, the AU, through the
Protocol on Amendments to the Protocol on the African Court of Justice and Human Rights

(Malabo Protocol) adopted in June 2014, extended the jurisdiction of the proposed African

4 Mutua M ‘The International Criminal Court in Africa: Challenges and opportunities’ (2010) Noref Working
Paper.

4 Naldi, Gino, and Konstantinos D Magliveras, 'The International Criminal Court and the African Union: A
Problematic Relationship', in Charles Chernor Jalloh, and Ilias Bantekas (eds), The International Criminal Court
and Africa (Oxford, 2017; online edn, Oxford Academic, 23 Nov.

2017), https://doi.org/10.1093/0s0/9780198810568.003.0006, (accessed 9 December 2025).

4 Branch A Displacing Human Rights: War and Intervention in Northern Uganda (2011) 145-150 Oxford
University Press: Oxford.

46 Africa: ICC’s double standards a court for the powerful or against the weak? (2025) Africa News 25 March
2025 available at https://mews.an24.africa/2025/03/25/africa-iccs-double-standards-a-court-for-the-powerful-or-
against-the-wealk/ (accessed 19 November 2025).

47 Schmetz D The Diplomatic Crisis between the ICC and the Afirican Union (MA thesis, Utrecht University,
2024) 30 45, available at
https://studenttheses.uu.nl/bitstream/handle/20.500.12932/48324/The%20Diplomatic%20Crisis %62 0between %2
0the%20International%20Criminal%20Court%20%281CC%29%20and%20the%20African%20Union%20%28
AU%29.pdf?sequence=1 (accessed 1 December 2025).

“ Lunn J The African Union, Kenya and the International Criminal Court (UK House of Commons Library,
Standard Note SN06743, 16 October 2013) 3-5, available at
https.//researchbriefings.files.parliament.ulk/documents/SN06743/SN06743.pdf (accessed 1 December 2025).

4 Wanki J, Mundela GB and Hansungule M ‘Putting the Relationship Between States and the ICC into
Perspective: The Viability of National Courts in Driving Complementarity in Africa’ (2020) 41 Obiter 10-13.
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Court to include jurisdiction over core international crimes.>® Article 28A is the main provision
in the Malabo Protocol that grants jurisdiction over international crimes; it is supplemented by
Articles 28N complementarity and 46E bis individual responsibility.’! Effectiveness concerns

have further eroded confidence in the ICC.

The International Criminal Court has struggled with enforcement, as it lacks its own police
force and relies on state cooperation to execute arrest warrants. In the case of Sudan’s former
President Omar al-Bashir, several ICC member states failed to arrest him when he visited their
territories despite outstanding warrants and requests for cooperation by the ICC, citing
diplomatic immunity or regional solidarity.>> Moreover, the ICC has been criticized for lengthy
proceedings, limited convictions, and insufficient engagement with victims and affected
communities.>® These shortcomings have prompted calls for strengthening domestic
mechanisms, such as Uganda’s ICD, which aim to deliver justice in a manner that is locally
grounded and contextually sensitive.>* All of these criticisms highlight the necessity of
reconsidering the ICC’s function in post-colonial settings and investigating alternative forms

of justice that preserve international norms while honoring national sovereignty.>

The ongoing conflicts in African countries including Sudan, and the evolving nature of atrocity
crimes, necessitate a deeper understanding of how domestic legal systems can effectively
address these offenses. This thesis aims to enhance understanding of how domestic legal
systems in Africa, especially those in post-conflict areas, can effectively prosecute international
crimes according to global legal standards. It will analyse Uganda’s legal framework, including
its laws and how institutions implement them. The thesis will look at political factors like
interference from the executive branch, selective justice, and slow judicial processes. The
landmark Thomas Kwoyelo case will also be examined, alongside contemporary issues such as

the effects of political interference and changing norms in international criminal justice.

30 Nsereko DD and Ventura MJ ‘Perspectives on the International Criminal Jurisdiction of the African Court of
Justice and Human Rights Pursuant to the Malabo Protocol (2014)’ (2014) The African Court of Justice and
Human Rights 260.

31 Nsereko DD and Ventura MJ ‘Perspectives on the International Criminal Jurisdiction of the African Court of
Justice and Human Rights Pursuant to the Malabo Protocol (2014)’ in Murungu CB and Biegon J (eds) The African
Court of Justice and Human Rights (2014) Cambridge University Press: Cambridge.

52 Akande D ‘The Legal Nature of Security Council Referrals to the ICC and its Impact on Al Bashir's Immunities’
(2009) 7 Journal of International Criminal Justice 333-335.

>3 de Hoon M “The Future of the International Criminal Court: On Critique, Legalism and Strengthening the ICC’s
Legitimacy’ (2017) 17 International Criminal Law Review 600.

3 Nortje W and Nanyunja B ‘An Appraisal of the Kwoyelo Judgment at the International Crimes Division in
Uganda: A Tale of Retribution or Restoration?’ (2025) 23 Journal of International Criminal Justice 12—13.

35 Jalloh C ‘Regionalising international criminal law?’ (2012) 9 International Criminal Law Review 449.
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1.4 Aims and Objectives

Through a case study of Thomas Kwoyelo's trial before the ICD, this thesis aims to evaluate
the efficacy of Uganda’s domestic prosecution of international crimes; through an assessment
of how Uganda's institutional and legal frameworks either support or impede international

crime accountability under the following objectives:

1. To evaluate how Uganda’s legal and institutional frameworks, including the ICD, match the

principles and standards for prosecution set out in the Rome Statute.

2. To investigate the political and prosecutorial challenges that impede consistent enforcement

of international criminal law in Uganda.

3. To suggest recommendations for improving Uganda’s legal and institutional ability to

prosecute international crimes fairly and effectively.

1.5 Research questions

The thesis seeks to address the following questions:

1. To what extent do Uganda’s legal and institutional frameworks, including the International
Crimes Division, match the prosecutorial standards and principles set by the Rome Statute, as

seen in the Kwoyelo trial?

2. What political and prosecutorial challenges have hindered the consistent enforcement of
international criminal law in Uganda, and how have these issues appeared in the handling of

the Kwoyelo trial?

3. What changes can be suggested to improve Uganda’s legal and institutional ability to
prosecute international crimes fairly and effectively, based on the issues highlighted in the

Kwoyelo case?

1.6 Research Methodology

This desktop research will employ a qualitative methodology, utilizing a combination of
doctrinal legal analysis, case studies and empirical research to explore the domestic prosecution
of international crimes in Africa with Uganda serving as a critical lens for analysis. Data will
be collected through review of legal documents such as the Rome Statute, the International
Criminal Court Act 2010 and the Thomas Kwoyelo case as the primary sources, academic
literature including books, book chapters and journal articles, and reports from international

organizations as secondary resources.
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1.7 Conceptual and Theoretical Framework

The prosecution of international crimes in Africa, with a particular emphasis on Uganda, forms
the core of this thesis conceptual framework. It looks at the relationship between domestic and
international legal frameworks, especially as it relates to the Thomas Kwoyelo case and the
ICD. The framework will make it easier to comprehend the special opportunities and
difficulties that come with Uganda’s domestic prosecution of international crimes. A
cornerstone of this thesis Conceptual and theoretical framework is the complementarity
principle found in the Rome Statute. It states that the ICC is a court of last resort and that
national jurisdictions are ultimately in charge of prosecuting international crimes.’® This
principle is important for understanding Uganda’s approach to implementing its obligations

under international law through the establishment of the ICD.

An important test case for the practical application of complementarity is the prosecution of
Thomas Kwoyelo, a former commander of the Lord’s Resistance Army (LRA), who was
charged with war crimes, crimes against humanity, and other serious violations of international
law during the conflict involving the LRA.>” Uganda immediately responded to this principle
in 2008 after the Juba Peace Agreement by establishing the ICD.*® The ICC has clarified the
operational meaning of complementarity through its jurisprudence. In Prosecutor v Germain
Katanga, the Democratic Republic of Congo argued that it had initiated domestic proceedings.
However, the ICC found that the DRC’s efforts were not sufficiently focused on the same
conduct and suspect, rendering the case admissible under Article 17 of the Rome Statute.>® In
Prosecutor v Saif al-Islam Gaddafi, the Court held that Libya was unable to carry out a genuine
prosecution due to concerns about fair trial guarantees, and thus retained jurisdiction.®® These
cases show that complementarity is a substantive test of a state’s willingness and ability to
administer justice rather than just a formality. In order to guarantee accountability for the most

serious crimes, the principle seeks to ‘strengthen domestic systems’ and ‘foster genuine

%6 Ncame NP ‘Justice in Conflict: Principle of Complementarity or Principle of Competition?” (2023) 23 Afiican
Human Rights Law Journal 78 82.

57 Nanyunja B and Nortje W ‘Justice Delayed but not Denied: The Prosecution of Thomas Kwoyelo for
International Crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 3—6.

58 Refugee Law Project Pursuing Accountability through the International Crimes Division of the High Court of
Uganda (2013) 5.

% Prosecutor v Germain Katanga (Decision on the admissibility of the case) ICC-01/04-01/07-1497 (16 June
2009) paras 85 89.

80 Prosecutor v Saif al-Islam Gaddafi and Abdullah al-Senussi (Admissibility Decision) ICC-01/11-01/11-344-
Red (31 May 2013) paras 213-215.
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national proceedings,” according to the ICC’s Policy on Complementarity and Cooperation
adopted in 2024.%! The policy emphasizes that complementarity is a strategic tool and a legal

threshold that encourages states to fulfil their obligations under international law.®

A key component of this analysis is the legal framework that Uganda has put in place,
specifically the International Criminal Court Act of 2010 and the establishment of the ICD.
This framework will be assessed for compliance with the Rome Statute provisions and its
effectiveness in prosecuting international crimes.®* The capacity of the ICD to operate
independently and effectively will also be examined, highlighting challenges such as political
interference and resource limitations that are specific to Uganda. Political dynamics such as
selective prosecution significantly influence the effectiveness of domestic prosecutions in
Uganda. This framework will analyze how political will, government instability and public
perception impact operations of the ICD and the prosecution of cases like that of Thomas
Kwoyelo.** The relationship between political dynamics and the independence of the judiciary
in Uganda is a critical aspect of this analysis. The Thomas Kwoyelo case serves as an important
point for examining the practical challenges and opportunities in the domestic prosecution of
international crimes in Uganda.®> This framework will examine the case’s ramifications for
larger accountability initiatives in Uganda, the legal complexities, and the need for specialized
judicial expertise. The case highlights conflicts between political realities and legal

frameworks, which raises questions about possible impunity for offenders in Uganda.

Although Uganda will be the main focus of this framework, a comparative study of domestic
prosecution initiatives in other African states, 1.e.  South Africa and Kenya will also be
included., South Africa and Kenya were selected as comparative case studies. Through the
Implementation of the Rome Statute of the International Criminal Court Act 27 of 2002, South
Africa incorporated the Rome Statute into its domestic law. In cases like Southern Africa

Litigation Centre v National Director of Public Prosecutions, which tested the duty to

61 Office of the Prosecutor Policy on Complementarity and Cooperation (2024) International Criminal Court: The
Hague 48.

62 Office of the Prosecutor Policy on Complementarity and Cooperation (2024) International Criminal Court: The
Hague 49 50.

9 Tadeo A Effecting Complementarity: Challenges and Opportunities — A Case Study of the International Crimes
Division of Uganda (2012) 5-10, available at https://asf.-be/wp-content/uploads/2012/10/Case-Study-of-the-
International-Crimes-Division-of-Uganda.pdf (accessed 1 December 2025).

% Nanyunja B and Nortje W ‘Justice Delayed but not Denied: The Prosecution of Thomas Kwoyelo for
International Crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 7 10.

% Nanyunja B and Nortje W ‘Justice Delayed but not Denied: The Prosecution of Thomas Kwoyelo for
International Crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 7 12.
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investigate international crimes, the country’s courts have engaged with complementarity.® On
the other hand, Kenya was directly involved with the ICC after the post-election violence of
2007-2008, when the Court stepped in because domestic prosecution had failed. These
illustrations offer disparate experiences Kenya serves as an example of the difficulties caused
by weak institutions and political meddling, while South Africa shows how a functioning
judiciary can operationalize Rome Statute obligations. When taken as a whole, they teach
Uganda’s ICD important lessons about striking a balance between domestic prosecution and

international norms.

By offering insights into best practices and lessons learnt from various contexts, this
comparative perspective will improve comprehension of Uganda’s particular opportunities and
challenges in the prosecution of international crimes. With an emphasis on the interaction of
legal frameworks, political dynamics, and case studies, this conceptual framework will direct
the analysis of Uganda’s domestic prosecution of international crimes. The thesis seeks to
contribute to the broader conversation on international criminal justice and accountability in
Africa by critically examining the opportunities and difficulties brought about by the ICD and

the Thomas Kwoyelo case.

1.8 Literature Review

The domestic prosecution of international crimes in Uganda, particularly the Thomas Kwoyelo
case, offers a compelling lens through which to examine the intersection of law, politics and
transitional justice. This literature review critically engages with the scholarly debates on peace
processes, the principle of complementarity, the role of the International Crimes Division and
the legal and political complexities surrounding the Thomas Kwoyelo trial. It also reflects on
broader implications for Uganda’s commitment to international criminal justice. To structure
the scholarly conversation more clearly, this review begins with debates on peace versus
accountability, then moves to complementarity and Uganda’s legislative framework, before
examining politicisation in the Kwoyelo case and comparative African experiences. This
sequencing highlights the contours of the discourse and situates Uganda’s challenges within

broader transitional justice debates.

6 Southern Afiican Litigation Centre v National Director of Public Prosecutions and Others 2012 (10) BCLR
1089 (GNP); 2012 (3) All SA 198 (GNP).
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Uganda’s post conflict justice landscape has been shaped by a dual commitment to peace and
accountability. During the period of 2006 to 2008 the Juba Peace Talks were pivotal in this
regard leading to the establishment of the ICD as a domestic mechanism for prosecuting
international crimes. However, Mundu argued that these peace processes were fraught with
contradictions.®” While they aimed to end hostilities with the Lord’s Resistance Army, they also
exposed tensions between retributive justice and traditional reconciliation mechanisms like
mato oput. In the same vein, Macdonald asserts that community participation in the peace
process was limited and often symbolic with religious and cultural leaders acting as
intermediaries without clear mandates.®® This lack of grassroots engagement arguably
weakened the legitimacy of the transitional justice framework and contributed to skepticism

about the ICD’s role.

The principle of complementarity enshrined in Article 17 of the Rome Statute places the
primary responsibility for prosecuting international crimes on national jurisdictions. Ambos
and Phillipe emphasize that this principle is not merely procedural but normative, it encourages
states to strengthen their legal systems and take ownership of justice processes.®”” As the
Thomas Kwoyelo case demonstrates, the role of politics in Uganda’s domestic prosecution of
international crimes is a hotly debated and crucial topic. The way that political factors have
influenced Kwoyelo’s trial before the ICD is persuasively analyzed by Nortje and Nanyunja.
They contend that prosecutorial choices in Uganda are frequently impacted by political factors
that undermine the impartiality and legitimacy of the ICD, rather than being solely based on
legal or procedural factors.”” This is demonstrated by the selective nature of Kwoyelo's
prosecution, particularly when compared to the treatment of other former LRA commanders
who were granted amnesty under Uganda’s Amnesty Act of 2000. According to the authors,
Kwoyelo's trial is part of a larger pattern of politicization in Uganda’s transitional justice
process, where decisions about who is prosecuted and who is forgiven are influenced by state

interests rather than consistent legal principles.”!

"Mundu K The International Criminal Court Question in Uganda (Master’s Thesis, Malmo University, 2023) 25
30.

% Macdonald A ‘In the Interests of Justice? The International Criminal Court, Peace Talks and the Failed Quest
for War Crimes Accountability in Northern Uganda’ (2017) 11 Journal of Eastern African Studies 636—640.
“Nouwen SMH Complementarity in the Line of Fire: The Catalysing Effect of the International Criminal Court
in Uganda and Sudan (2013) 45 50.

70 Nortje W and Nanyunja B ‘Justice Delayed but not Denied: The Prosecution of Thomas Kwoyelo for
International Crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 1 7.

7l Nortje W and Nanyunja B ‘Justice Delayed but not Denied: The Prosecution of Thomas Kwoyelo for
International Crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 1 7.
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This politicization erodes public confidence in the ICD and raises serious questions about the
fairness and credibility of domestic accountability mechanisms. Their analysis is persuasive
because it demonstrates how prosecutorial selectivity undermines complementarity in practice.
However, one might critique Nortje and Nanyunja for focusing predominantly on executive
influence, while underplaying structural weaknesses such as resource scarcity and judicial
training deficits. This tension between political interference and institutional fragility is central
to evaluating the ICD’s legitimacy. By exploring these dynamics, Nortje and Nanyunja’s work
highlights the need for stronger safeguards to ensure prosecutorial independence and to prevent
the manipulation of justice for political ends.””> However, complementarity is not without its
challenges. Kahimba, in a critical analysis of the principle’s implementation, argues that its

effectiveness is undermined by vague thresholds for “inability” and “unwillingness”.”

In Uganda’s case the ICDs protracted handling of the Kwoyelo trial raises questions about
whether the state was genuinely able and willing to prosecute in a timely and impartial
manner.’* Scholars like Nakitto have pointed out important flaws in the ICC Act of 2010, which
domesticated the Rome Statute in Uganda these include imprecise definitions of international
crimes, unclear jurisdiction, and a lack of strong procedural protections. ’* These shortcomings
cast doubt on Uganda’s capacity to fulfil its commitments under international law and
successfully prosecute transnational crimes at home. To determine whether Uganda’s legal
system actually upholds the complementarity principle or merely complies with international
standards, a careful examination of these legislative flaws is necessary.
Uganda ratified the Rome Statute of ICC in 2002 and enacted the International Criminal Court
Act in 2010 incorporating international crimes into domestic law. Nakitto argues that this was
a direct response to complementarity obligations.”® Rodman and Booth highlight selective

implementation, often shielding state actors while targeting rebels.”” The International Crimes

72 Nanyunja B and Nortje W ‘Justice Delayed but not Denied: The Prosecution of Thomas Kwoyelo for
International Crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 1 31.

73 Kahimba K The Principle of Complementarity of the Statute of Rome: An Effective Means of Fighting
Impunity for International Crimes? Case Study of the DRC (2021) unpublished LLM thesis, University of Cape
Town 85 90.

"#Kahimba K The principle of complementarity through the Rome Statute: A critical analysis of its content,
implementation and application: Case study of the DRC (20210unpublished LLM thesis, University of Cape Town
45.

75 Nakitto S The implementation of the Rome Statute of the International Criminal Court in Uganda and South
Africa: A critical analysis (2017) PhD thesis, Brunel University London 150 160.

76 Nakitto S The implementation of the Rome Statute of the International Criminal Court in Uganda and South
Africa: A critical analysis (2017) PhD thesis, Brunel University London 150 160.

77 Rodman KA and Booth P ‘Manipulated Commitments: The International Criminal Court in Uganda’ (2013) 35
Human Rights Quarterly 445 450.

24

https://uwcscholar.uwc.ac.za/home



Division which was established in 2008 was intended to prosecute international crimes
domestically. Asiimwe takes notice of its limited resources, lack of reparations framework and
untrained judges to prosecute international crimes.”® Namwase criticizes its underdeveloped
outreach and victim participation mechanisms.”® Clark warns that without meaningful redress,

trials risk being symbolic.*

The work of Aptel shows how political will, the capacity of legal institutions and civil society
involvement have all influenced how domestic courts in Africa have responded to international
justice. 8! Kenya’s involvement with the ICC after the post-election violence in 2007 to 2008
and South Africa’s application of universal jurisdiction particularly in cases involving foreign
nationals accused of committing international crimes, in foreign countries, provide instructive

contrasts to Uganda’s strategy.

These instances show how the strength of domestic institutions and the larger political
environment can either support or undermine complementarity. Branch and Nouwen argue that
both the International Criminal Court and International Crimes Division have been
instrumentalised by the Ugandan government to delegitimise the Lord’s Resistance Army while
avoiding scrutiny of state abuses.® Onyango asserts that ICC intervention helped consolidate
state power and marginalise traditional justice mechanisms.®’
The Kwoyelo case is emblematic of both the promise and pitfalls of domestic accountability.
Arrested in 2009, Kwoyelo’s trial did not begin until 2018 with a verdict delivered only on 13
August 2024. Scholars including Nanyunja and Nortje describe this delay as a ‘justice paradox,’
where the pursuit of accountability is undermined by procedural inefficiencies and political

inertia.

8Namwase S The Principle of Legality and the Prosecution of International Crimes in Domestic Courts: Lessons
from Uganda (2011) unpublished LLM thesis, University of the Western Cape

45 50.

Namwase S The Principle of Legality and the Prosecution of International Crimes in Domestic Courts: Lessons
from Uganda (2011) unpublished LLM thesis, University of the Western Cape 45 50.

80 Clark P Distant Justice: The Impact of the International Criminal Court on African Politics (2018) Cambridge:
Cambridge University Press 210 215.

81 Clark P Distant Justice: The Impact of the International Criminal Court on African Politics (2018) 210 215.
82 Branch A Displacing Human Rights: War and Intervention in Northern Uganda (2011) Oxford: Oxford
University Press; Nouwen S Complementarity in the Line of Fire: The ICC and the Self-Interest of States in Africa
(2013) Cambridge: Cambridge University Press.

8 Onyango JO ‘Unpacking the African Backlash to the International Criminal Court: The Case of Uganda and
Kenya’ (2015) Strathmore Law Journal 40 45.

8 Nanyunja B and Nortje W “Justice Delayed but not Denied’ (2023) 26 Potchefstroom Electronic Law Journal
1.
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One of the most contentious aspects of the case was Kwoyelo’s application for amnesty under
Uganda’s Amnesty Act 2000. By “political influences,” this review refers to executive
decisions and state interests that shape who is prosecuted, who is granted amnesty, and how
trials are resourced. For example, Kwoyelo’s denial of amnesty contrasted with the
government’s willingness to pardon other commanders illustrates how accountability is
selectively deployed to reinforce state narratives while shielding government actors from

scrutiny.

While over 13 000 former LRA combatants were granted amnesty, Kwoyelo’s request was
denied, a decision upheld by the Supreme Court in 2015.%% Sunday Otto, a former LRA
commander, defected from the Garamba region in the Democratic Republic of Congo and later
received amnesty under Uganda’s Amnesty Act of 2000.Bradfield argues that this ruling
redefined the meaning of amnesty in Uganda, signaling a shift toward selective accountability
based on the gravity of crimes.®¢ This selective application raises serious concerns. Derso
points out that although amnesty is not expressly forbidden by international law, it must not
protect those who commit grave crimes from punishment.’ In its obiter dictum in Kwoyelo v
Uganda, the African Commission on Humans and Peoples Rights stressed that for amnesty
provisions to be enforceable, they must adhere to both substantive and procedural

requirements.®®

A landmark decision was made in 13 August 2024 when Kwoyelo was found guilty on 44
counts of war crimes and crimes against humanity.%® Kasande emphasized the judgment’s
significance for victims of mass atrocities in Uganda and called it a major turning point in the

fight for justice and accountability.”® During the proceedings,Macdonald and Porter had

85 Nakhanda S ‘Supreme Court of Uganda rules on the application of the Amnesty Act’ International Justice
Monitor (16 April 2015) available at htips://www.ijmonitor.org/2015/04/supreme-court-of-uganda-rules-on-the-
application-of-the-amnesty-act/ (accessed 8 November 2025).

% Bradfield ‘Reshaping Amnesty in Uganda: The Case of Thomas Kwoyelo’ (2017) 15 Journal of International
Criminal Justice 827.

87 Dersso S A ‘Interrogating the status of amnesty provisions in situations of transition under the Banjul Charter:
review of the recent jurisprudence of the African Commission on Human and Peoples’ Rights’ (2019) African
Human Rights Yearbook 3 1-25

88 African Commission on Human and Peoples’ Rights, Thomas Kwoyelo v. Uganda, Communication No. 431/12,
[2018] ACHPR 129 (17 October 2018), para. 304.

8 Uganda v Thomas Kwoyelo, High Court of Uganda, International Crimes Division, Case No. HCT-00-ICD-
SC-02 of 2010, Judgment delivered on 13 August 2024 in Gulu, Uganda.

% Kasande S ‘Uganda’s Long Road to Accountability: The Kwoyelo Verdict and Lessons for Future International
Crimes Prosecutions’ [International Centre for Transitional Justice (21 August 2024) available
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observed that many members of the Acholi community continue to question the legitimacy of
the Kwoyelo trial reflecting concerns about justice, accountability and the role of state
institutions in post-conflict Uganda.’! . Many Acholi community members viewed the denial
of amnesty as inconsistent and politically motivated, especially given the government’s own

role in the conflict.

According to the Refugee Law Project's community-based research, many members of the
Acholi community believed that Thomas Kwoyelo’s denial of amnesty was inconsistent and
politically motivated, especially considering the Ugandan government’s own role in the

conflict.”?

Thomas Kwoyelo trial before the ICD serves as a clear example of Uganda’s
domestic prosecution systems flaws. The ICD’s effectiveness and legitimacy are seriously
undermined by its challenges with insufficient financial and human resources, a lack of
outreach to impacted communities, and a lack of psychosocial care for victims, as revealed by
the Refugee Law Project.”® These operational shortcomings are not unique rather they are a
reflection of more serious structural flaws in Uganda’s framework for transitional justice. Sarah
Kasande adds that the transitional justice policy is more symbolic than transformative because

it lacks a thorough implementation plan.**

The ICD cannot carry out its mission of providing victims of international crimes with
meaningful justice without a dedicated budget, skilled staff, and well-coordinated institutional
support. The urgent need for reform and ongoing funding for Uganda’s internal accountability
systems is highlighted by these criticisms. Moreover, the ICD’s lack of reparations framework
and limited victim participation have drawn criticism. Rather than repeating concerns about
outreach, reparations, and victim inclusion, it is useful to synthesise these critiques: scholars
converge on the view that without robust victim-centered mechanisms, the ICD risks being

perceived as symbolic. This consensus underscores the need for reforms that integrate

https.:.//www.ictj.org/latest-news/ugandaE2%80%99s-long-road-accountability-kwoyelo-verdict-and-lessons-
future-international (accessed 26 November 2025).

91 Macdonald A and Porter H ‘The trial of Thomas Kwoyelo: Opportunity or spectre? Reflections from the ground
on the first LRA prosecution’ (2016) 86 Africa 698.

92 Refugee Law Project ‘Beyond Juba: Building Consensus on a Sustainable Peace Process for Uganda’ (2008)
Working Paper No 1, 10 available at https.//www.refugeelawproject.org/files/briefing papers/RLP.BP0O80I.pdf
(accessed 8 November 2025).

9 Refugee Law Project Beyond Juba: Building Consensus on a Sustainable Peace Process for Uganda (2008)
Working Paper No 1, 10-12 available at
http://www.refugeelawproject.org/files/briefing papers/RLP.BP0S01.pdf (accessed 8 November 2025).

% Macdonald A ‘Somehow This Whole Process Became So Artificial: Exploring the Transitional Justice
Implementation Gap in Uganda’ (2019) 13 International Journal of Transitional Justice 225 248.
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psychosocial support, reparations, and genuine participation into domestic prosecutions.
Kasande argues that without meaningful redress for victims, the Thomas Kwoyelo trial risks

being perceived as symbolic rather than transformative.”

In their critical analysis of the Thomas Kwoyelo case, Nortje and Nanyunja persuasively
contend that the politicization of international criminal law and the selective nature of domestic
prosecutions in Uganda pose a serious threat to the transformative potential of transitional
justice in post-conflict societies by undermining the credibility of the ICD and raising serious
concerns about the degree to which prosecutorial decisions are influenced by executive
interests.”® The Thomas Kwoyelo case serves as a critical lens through which to examine the
challenges faced by ICD. Namwase contends that the case demonstrates the difficulties of
domestically prosecuting foreign crimes due to legal ambiguities and the requirement for
specialized judicial expertise.”” As Nanyunja W and Nortje points out, the legal complications
and delays in this case raise questions about the judiciary’s independence and the possibility of

criminals going free.”®

This situation highlights the need for reforms to enhance the legal and institutional capacity of
Uganda’s domestic system for prosecuting international crimes. In addition to the Kwoyelo
case, the prosecution of Dominic Ongwen, a former commander of the LRA, has also
highlighted significant challenges and opportunities within Uganda’s legal framework. Grey
and Moffett point out that Ongwen’s case, which was prosecuted by the ICC, raises questions
about the effectiveness of national versus international mechanisms in addressing international

crimes.”’

The complexities surrounding Ongwen’s defenses, particularly his claims of being a victim of
the LRAs coercive environment further complicate the discourse on accountability and justice
at a domestic level.'” This thesis examines whether the politicisation of the Kwoyelo trial is

systemic inherent in Uganda's legal and political institutions or episodic motivated by particular

%Macdonald A ‘Somehow This Whole Process Became So Artificial: Exploring the Transitional Justice
Implementation Gap in Uganda’ (2019) 13 International Journal of Transitional Justice 225 248.

% Nanyunja B and Nortje W ‘Justice delayed but not denied: The prosecution of Thomas Kwoyelo for
international crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 1.

9 Namwase S The Principle of Legality and the Prosecution of International Crimes in Domestic Courts: Lessons
from Uganda (2011) unpublished LLM thesis, University of the Western Cape 45 50.

% Nanyunja W and Nortje W ‘Justice Delayed but not Denied: The Prosecution of Thomas Kwoyelo for
International Crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 1 31.

% Grey R, Moffett L and Dé U ‘From Uganda to The Hague and Back: The ICC’s Ongwen Case’ (2024) 22
Journal of International Criminal Justice 677 684.

100 Mushoriwa L ‘The Prosecutor v Dominic Ongwen Case Before the International Criminal Court: A TWAIL-
er’s Perspective’ (2024) 37:1 South African Journal of Criminal Justice 118—120.
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political interests, as Nortje and Nanyunja point out.'! Understanding the sustainability of
domestic accountability mechanisms requires an awareness of this distinction. In a similar vein,
Namwase’s focus on victim participation raises questions about whether Uganda’s transitional
justice system actually empowers victims or if it only enacts symbolic inclusion to meet

international standards.!??

In order to assess the legitimacy and efficacy of Uganda’s domestic prosecution of international
crimes, these questions are essential: Is the ICD legally and institutionally capable of handling
such cases? Do victims and affected communities view the ICD as legitimate and accessible?
are political interests influencing which cases are prosecuted? Are victims meaningfully
involved through participation, reparations, and truth-telling? And does Uganda’s approach
meet international justice and human rights standards? Any assessment of Uganda’s justice
system runs the risk of being shallow and divorced from the lived realities of the people it

purports to represent if these conflicts are not addressed head-on.

The gap this thesis aims to fill is well-expressed in the literature review. While existing
scholarship has examined Uganda’s transitional justice efforts and the Kwoyelo case, few
studies have systematically interrogated how political dynamics concretely shape prosecutorial
discretion, legislative design, and community perceptions. This absence of sustained analysis
of the “political-legal nexus” constitutes the precise gap this thesis addresses. Few studies have
systematically investigated how political dynamics impact the domestic prosecution of
international crimes, particularly in relation to legal design, institutional capacity, and public
perception. This is in contrast to the existing scholarship, which has focused on Uganda’s
transitional justice efforts and the Kwoyelo case. By providing a thorough analysis of Uganda’s
ICD, evaluating how well its legal system complies with international norms particularly the
Rome Statute and using comparative analysis from other African nations, this thesis closes that

gap and suggests context-sensitive reforms that improve domestic accountability.

This literature reveals a gap in understanding the specific impact of political dynamics on cases
like Thomas Kwoyelo. Existing research offers important insights into Uganda’s difficulties in

prosecuting international crimes, but it frequently ignores the complex interactions between

101 Nanyunja B and Nortje W ‘Justice delayed but not denied: The prosecution of Thomas Kwoyelo for

international crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 1.
192 Namwase S The Principle of Legality and the Prosecution of International Crimes in Domestic Courts: Lessons
from Uganda (2011) unpublished LLM thesis, University of the Western Cape.
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political realities and legal frameworks. In my opinion, the Kwoyelo case demonstrates the
challenging balancing act between political realities and legal balance. Although Uganda’s ICD
makes a good effort to prosecute international crimes domestically, the court faces challenges
because it is occasionally swayed by politics, lacks robust systems and resources, and is not
entirely trusted by the public.!®® Only when those national courts are impartial, reliable, and
unaffected by politics will the complementarity principle be effective. Even though Kwoyelo’s
denial of amnesty may be legal, it needs to be a part of a clear and consistent policy. The fact
that Kwoyelo was denied amnesty while others were granted amnesty, including Sunday Otto
and Richard Odong Kau who were former commanders in LRA, raises questions as to the
impartiality of the criminal proceedings in Uganda with respect to domestic prosecution of

international crimes.
1.9 Scope of the Study

This study is limited to Uganda’s domestic prosecution of international crimes, with particular
focus on the International Crimes Division and the Thomas Kwoyelo case. It does not extend
to prosecutions before international tribunals or to civil proceedings. The analysis is confined
to the legal, political, and institutional frameworks shaping Uganda’s capacity to prosecute

international crimes, without addressing broader regional or global mechanisms.

1.10 Chapter Overview

Chapter 1: Introduction.

This chapter provides an overview and background of the research, the scope, methodology,

conceptual framework, the objectives and the aim the research seeks to achieve.
Chapter 2: Legislative and policy frameworks on the complementarity principle in Uganda.

This chapter provides an overview of the legislative and policy frameworks on

complementarity principle in Uganda.
Chapter 3: The Thomas Kwoyelo Case: An Overview.

This chapter will provide a detailed analysis of the Thomas Kwoyelo case, examining the legal
proceedings, challenges faced by the prosecution and defense, and the impact of the case on

domestic prosecution efforts in Uganda. It will evaluate how well Uganda’s legal and

103 Nortje W and Nanyunja B ‘An appraisal of the Kwoyelo judgment at the International Crimes Division in
Uganda: A tale of retribution or restoration?’ (2025) Journal of International Criminal Justice 3 10.
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institutional frameworks, including the ICD, match the principles and standards for prosecution

set out in the Rome Statute.
Chapter 4: Opportunities and challenges of domestic prosecutions of international crimes

This chapter will explore the opportunities and challenges associated with the domestic
prosecution of international crimes in Africa. It will examine the legal, political, and socio-
economic factors that influence domestic prosecution efforts and will provide a comparative
analysis of different approaches to domestic prosecution in South Africa and Kenya. The
chapter will also investigate the political and prosecutorial challenges that impede consistent

enforcement of international criminal law in Uganda.
Chapter 5: Recommendations and Conclusions

This chapter will summarize the findings made in the thesis and suggest recommendations for
improving Uganda’s legal and institutional ability to prosecute international crimes fairly and

effectively.
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CHAPTER 2
LEGISLATIVE AND POLICY FRAMEWORKS ON THE COMPLEMENTARITY
PRINCIPLE IN UGANDA

2.1 Introduction

The Republic of Uganda’s 1995 Constitution (as amended) establishes the fundamental
framework for the domestic legal system’s application of international law. The Ratification of
Treaties Act 5 of 1998 requires parliamentary ratification before treaties, conventions, and
agreements made by the President in Uganda’s name become legally binding. However, Article
123 gives the President this authority. This guarantees the domestication of Uganda’s
international obligations, including those under the Rome Statute, through legislative
supervision.!® Article 126(1) requires that judicial authority be used in accordance with the
law and the principles of justice, which inadvertently includes respect for Uganda’s
international obligations.!% A crucial safeguard for the equitable application of international
criminal law under the complementarity principle is the independence of the judiciary, which
is guaranteed by Article 128(1).!% Lastly, the ICD was established in 2008 thanks to the
constitutional basis provided by Article 129(1)(d), which permits the creation of special
courts.'”” When taken as a whole, these clauses show Uganda’s constitutional dedication to
carrying out its obligations under international law and operationalising complementarity

through internal institutions.

A fundamental component of international criminal justice at the ICC is the complementarity
principle, which is provided for in Article 17 of the Rome Statute. It confirms that the ICC
serves as a court of last resort and that states are ultimately in charge of prosecuting
international crimes under the purview of the ICC’s jurisdiction i.e., war crimes, crimes against
humanity, and genocide.!®® The crime of aggression was added to the Rome Statute through

the Kampala Amendments in 2010, which came into effect in 2018.1%

104 Article 123 Constitution of the Republic of Uganda, 1995 (as amended).
195 Article 126(1) Constitution of the Republic of Uganda, 1995 (as amended).

196 Article 128(1) Constitution of the Republic of Uganda, 1995 (as amended).

107 Article 129(1)(d) Constitution of the Republic of Uganda, 1995 (as amended).

108 United Nations Rome Statute of the International Criminal Court Articles 1, 5-8 and 8 bis (1998).

109 Assembly of States Parties Kampala Amendments to the Rome Statute Resolution RC/Res.6 (2010) adopted at
the Review Conference of the Rome Statute, Kampala, Uganda, 11 June 2010.
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To operationalise complementarity and domesticate international criminal law, Uganda, a state
party to the Rome Statute, has implemented institutional and legislative reforms. With a focus
on the Uganda High Courts International Crimes Division, this chapter analyses Uganda’s
legislative and policy frameworks that permit the domestic prosecution of international crimes.
It assesses Uganda’s compliance with the Rome Statute provisions and the effectiveness and
preparedness of its legal system to prosecute international crimes within its domestic legal

framework.

2.2 The Principle of Complementarity: Conceptual foundations

The foundation of the Rome Statute’s design is the complementarity principle. It is intended to
protect state sovereignty while making sure that international crimes are dealt with.
Complementarity is a practical compromise, a mechanism that strikes a balance between
respect for national jurisdiction and international oversight as Cassese succinctly explains.'!’
The Rome Statute is built upon the principle of complementarity in a way that the ICC makes
use of the court only if national jurisdictions fail to pursue international crimes. Even if the
term ‘complementarity’ is not explicitly stated in the Statute, the concept is portrayed in a
number of important provisions. Article 17 is a crucial one that states the principle of
admissibility of cases in the ICC. According to this article, a case is not admissible if there is a
concurrent investigation or prosecution of the offense in a state that has jurisdiction over the
offense. However, exceptions exist if a state is unwilling to prosecute the offense in court or is
genuinely unable to do this, as affirmed by Articles 18 and 19 of the Rome Statute that address

the issue of inadmissibility of cases to the ICC.!!!

The provision for complementarity in the Statute is not accidental; rather, it marked a
compromise reached in discussing the Rome Statute. As stated by Gevers and Mushoriwa in
2022, the fear of states during the negotiating stages of the Rome Statute was that if this
feature was not in the Rome Statute, this court would be seen as affronting sovereignty.'!?

Hence, the inclusion of complementarity in the Statute was a strategy to reassure states that

110 Cassese A International Criminal Law Oxford University Press (2003) 355.

" Imoedemhe OC ‘The complementarity regime of the Rome Statute: An analysis of its components’ in
Imoedemhe OC The Complementarity Regime of the International Criminal Court (2016) Springer,
https.//link.springer.com/chapter/10.1007/978-3-319-46780-1_2 (accessed 3 November 2025).

"2Gevers C and Mushoriwa L ‘An effective complement to national criminal justice systems, operating within the
highest standards of international justice”’? African states, the International Criminal Court & complementarity’
in Lubaale EC and Dyani-Mhango N (eds) National Accountability for International Crimes in Africa (2022)
Palgrave Macmiillan, Kttps://doi.org/10.1007/978-3-030-88044-6_2 (accessed 3 November 2025).
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the ICC would not substitute international judicial systems in a state, but rather act as a safety

net if international justice will not be met at the domestic level.

This tenet has also been affirmed by the various Prosecutors of the ICC. As the first Prosecutor
of the ICC, Luis Moreno Ocampo repeatedly indicated that the ICC is a court of last resort,
meant to complement, not pre-empt, national jurisdictions. Moreover, he stated that the ICC’s
viability as a court hinges on its complementarity with national jurisdictions, as a way of filling
a gap only when needed.''® Karim Khan, the current Prosecutor of the ICC, seems to agree
with his predecessor, arguing that the ICC needs to engage with states as a partner in
accountability, with a focus on complementarity as a strategy in the quest to ensure that states

lead in trying international crimes.!'!*

According to recent research, complementarity is a normative framework that represents the
conflict between state sovereignty and international accountability rather than just being a
procedural mechanism. Ambos, for example, contends that complementarity has developed
into a dynamic principle that permits the ICC to step in when national systems fall short while
simultaneously encouraging states to assume responsibility for international criminal
prosecutions.!!'> Beyond Cassese’s initial framing, this interpretation emphasises how
complementarity can strengthen states without compromising international justice. Stahn
examines how complementarity is no longer a rigid hierarchy but rather a conversation between
national and international jurisdictions.!'® He highlights that ICC participation redefines
sovereignty through cooperative engagement rather than undermining it. Because domestic
prosecution of international crimes, like in the Kwoyelo case, raises concerns about political
will, legal capacity, and the legitimacy of national institutions, this viewpoint is especially

pertinent for African nations like Uganda.

These recent discussions demonstrate that complementarity is now a strategic tool for striking
a balance between accountability and sovereignty, not just a compromise. According to the

Rome Statute, Article 17(1)(a), the ICC can only act when a state party is “‘unwilling or unable

113 Middle East Eye ‘Karim Khan did his job”: Founding chief prosecutor on threats against ICC’ (2025) available
at https.//www.middleeasteye.net/news/karim-khan-did-his-job-former-icc-chief-prosecutor-icc-threat (accessed
3 November 2025).

"4Analyst News ‘Founding ICC prosecutor: “The International Criminal Court will not disappear” (2025)
available at Ahttps://www.analystnews.org/posts/founding-icc-prosecutor-the-international-criminal-court-will-
not-disappear (accessed 3 November 2025).

5 Nouwen S Complementarity in the Line of Fire: The ICC and the Self-Interest of States in Afiica (2013)
Cambridge: Cambridge University Press.

116 Stahn C ‘Complementarity: A Tale of Two Notions’ (2008) 19 Criminal Law Forum 87.
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genuinely to carry out the investigation or prosecution’.!!” This principle acts as a deterrent
against impunity and encourages the growth of domestic legal systems that are able to
prosecute international crimes. The principle of complementarity is central to the Rome Statute
and has developed through a complex historical and theoretical journey. El Zeidy delivers a
foundational analysis, tracing its growth from early international tribunals to its formal
inclusion in the Rome Statute.''® He highlights its legal depth and importance to institutions.
Schabas builds on this by presenting complementarity not just as a procedural safeguard but

also as a commitment to justice, accountability, and the rule of law in domestic settings.

Nouwen offers a critical perspective, arguing that complementarity often serves as a political
tool, allowing international actors to influence domestic legal systems instead of fostering true
accountability.!!® Vasiliev shares this concern and places complementarity within wider
critiques of international criminal justice, focusing on its vulnerability to global power
imbalances and institutional shortcomings.!?® Nouwen introduces a contextual angle by
emphasizing that in African states, legal variety and transitional justice frameworks make
implementing complementarity more complicated, necessitating nuanced, locally informed
strategies.'?! Hassanein adds to the discussion by pointing out the confusion around the
definitions of ‘unwillingness’ and ‘inability’ under Article 17 of the Rome Statute.!*? He calls
for clearer interpretive standards and legislative changes to ensure that domestic prosecutions
align with international expectations without being weakened by ambiguity or political

interference.

The creation of the ICD and the enactment of legislative instruments, most notably the

International Criminal Court Act 2010, demonstrate Uganda's commitment to

7 Rome Statute of the International Criminal Court, Article 17(1)(a), available at ICC Legal Tools Database
(accessed 17 October 2025).

18E] Zeidy M “The Principle of Complementarity: A New Machinery to Implement International Criminal Law’
(2002) 23 Michigan Journal of International Law 869 975.
9 Nouwen S M H Complementarity in the Line of Fire: The Catalysing Effect of the International Criminal Court
in Uganda and Sudan (Cambridge University Press 2013).

120 vasiliev, Sergey, 'The Crises and Critiques of International Criminal Justice', in Kevin Jon Heller, and others
(eds), The Oxford Handbook of International Criminal Law, Oxford Handbooks (2020; online edn, Oxford
Academic, 7 May 2020), https://doi.org/10.1093/1aw/9780198825203.003.0028, (accessed 9 December 2025)
626 650.

12l Nouwen, SMH Complementarity in the Line of Fire: The Catalysing Effect of the International Criminal Court
in Uganda and Sudan (Cambridge University Press, 2013) 45 50.

122 Hassanein A ‘Physical and Legal Inability under Article 17(3) of the Rome Statute’ (2015) Criminal Law
Review 3 7.
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complementarity. These actions show Uganda’s commitment to strengthening its domestic
criminal justice system and participating in international criminal justice processes. However,
Nouwen warns that complementarity is a highly political principle rather than a neutral or
merely legal one.'?* The post-conflict dynamics in Uganda, especially the aftermath of the
LRAs insurgency and the broader conversation around transitional justice have influenced the
application of complementarity.!?* According to Hovil and Quinn , Uganda’s selective
prosecutions and reliance on amnesty were conscious decisions meant to strike a balance
between justice, peace, and reconciliation rather than being indicators of impunity.!*> He
demonstrates how domestic courts and transitional justice organizations can adhere to
international standards while still placing a high priority on national healing through the
Thomas Kwoyelo case. The establishment of the ICD was a reaction to civil society advocacy,

donor expectations and political pressures in addition to being a legal reform.!?°

Nouwen contends that states can strategically use complementarity to indicate adherence to
international standards while retaining authority over delicate prosecutions.'?” The few
international crimes prosecuted domestically in Uganda, the selective application of amnesty
provisions and the difficulties faced by victims seeking justice and reparations are all clear
indications of this tension. Furthermore, Uganda’s legal system is still disjointed, with
inconsistent procedural standards and gaps in the domestic criminalization of foreign crimes.!®
These flaws cast doubt on Uganda’s sincere desire and capacity to prosecute international

crimes on its own and impede the full implementation of complementarity.

Although Uganda has made considerable progress in embracing complementarity, the country’s

experience highlights how difficult it is to effectively implement international legal principles

123 Nouwen S, Complementarity in the Line of Fire: The Catalysing Effect of the International Criminal Court in
Uganda and Sudan (Cambridge University Press 2013) 112.

124 Muwanguzi RM Examining the Use of Transitional Justice Mechanisms to Redress Gross Violations of Human
Rights and International Crimes in the Northern Uganda Conflict (2017) unpublished LLD thesis, University of
the Western Cape.

125 Hovil L and Quinn J ‘Peace First, Justice Later: Traditional Justice in Northern Uganda’ (2005) Refugee Law
Project Working Paper No. 17, 8 12.

126 Asiimwe T Effecting Complementarity: Challenges and Opportunities — A Case Study of the International
Crimes Division of Uganda paper presented at the Regional Forum on International and Transitional Justice,
Avocats Sans Frontiéres-Uganda Mission and Uganda Coalition on the ICC, Entebbe, 30 July 2012 available at
https://asf.be/wp-content/uploads/2012/10/Case-Study-of-the-International-Crimes-Division-of-Uganda.pdf
(accessed 3 November 2025).

127 Nouwen, SMH Complementarity in the Line of Fire: The Catalysing Effect of the International Criminal Court
in Uganda and Sudan (Cambridge University Press, 2013).

128 Namwase S The Principle of Legality and the Prosecution of International Crimes in Domestic Courts: Lessons
from Uganda (2011) unpublished LLM thesis, University of the Western Cape.
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at home. As a legal theory and a political instrument, complementarity necessitates consistent
dedication, institutional change and sincere interaction with victims and impacted

communities.

2.3 Uganda’s Accession to the Rome Statute and its Implications

On June 14, 2002, Uganda became a state party to the International Criminal Court by ratifying
the Rome Statute.'?® This ratification imposed legal obligations to integrate the Statutes
provisions into domestic law and represented a significant step in Uganda's commitment to
international criminal justice as it is evident under article 17 of the Rome Statute. Among these
duties were the creation of procedures for the investigation and prosecution of war crimes,

crimes against humanity, and genocide as provided from article 86 to 88 of the Rome Statute.'>

Uganda responded by passing the International Criminal Court Act 2010 (the ICC Act), which
became operative on 25 June 2010. By integrating the Rome Statutes fundamental crimes into
Ugandan law and promoting collaboration with the ICC, the Act sought to domesticate the
Rome Statute. The ICC Act is a legal framework that, inter alia, gives effect to the provisions
of the Rome Statute and paves the way towards Uganda’s cooperation with the International
Criminal Court. Some of the central provisions of this legislation involve the incorporation of
international crimes under Ugandan law jurisprudence, establishment of jurisdiction, as well
as mechanisms of cooperation between Uganda and the ICC. More specifically, Part II of this
legislation incorporates the provisions of genocide, crimes of a human character, as well as war
crimes into national Ugandan jurisprudence in accordance with Article 6 to Article 8 of the

Rome Statute.'?!

Part III of the ICC Act identifies the jurisdiction of Uganda in international crimes. Section 17
of this Part gives the courts of Uganda jurisdiction over offenses that took place in other
countries if a connection between the offense and Uganda, either in respect of nationality or
residence, is evident. This jurisdiction is a key aspect of the Act that is in line with the Rome
Statute’s commitment to accountability irrespective of where the offenses happened. Part IV &

Part V of the Act specifically outline the Ugandan duties of cooperation with the ICC.!3

129 International Criminal Court “Uganda”, Assembly of States Parties, https://asp.icc-cpi.int/states-
parties/african-states/uganda (accessed 3 November 2025).

130 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 2187
UNTS 3, arts 5-8, 17, 86, 88, 91-93.

B3I Tnternational Criminal Court Act 27 of 2010 ss 7-9.

B2 ICC Act, ss 19-25 and 27-33.

37

https://uwcscholar.uwc.ac.za/home


https://asp.icc-cpi.int/states-parties/african-states/uganda
https://asp.icc-cpi.int/states-parties/african-states/uganda

Despite the numerous similarities between the ICC Act and the Rome Statute, the ICC Act does
not copy the provisions of the Rome Statute verbatim. It rather adopts them in a way that suits
the legal system of Uganda. This is evident in the fact that the ICC Act does not copy certain
procedural requirements set out in the Rome Statute, such as Part 5 of the Statute that contains
the provisions on evidence and procedure. Again, the ICC Act does not introduce a

complementarity review process that is distinct in a domestic context.

There are also differences between the ICC Act and the Rome Statute that are considered
fundamental. These differences include that the ICC Act does not criminalize aggression, even
though this is one of the crimes that is reflected in the Rome Statute as a result of the Kampala
Amendments. Moreover, the ICC Act fails to offer victim participation as well as victim
reparations, which is not offered in the ICC Act in the same way that this is offered in the Rome
Statute. In conclusion, the ICC Act of 2010 is one of the major milestones in Uganda’s
integration of international criminal laws. Nonetheless, the act’s selective incorporation of
various provisions of the Rome Statute, as well as the omission of some procedural and
substantive components, gives insight into the complexity of localizing international laws. This
is crucial in appreciating the relationship between Uganda and the ICC as well as the concept
of complementarity. Additionally, it allowed for the enforcement of ICC sentences, the arrest

and surrender of suspects, and support for the Court's investigations and proceedings.!'*?

The Acts narrow scope has drawn criticism. As Namwase points out, the ICC Act mainly acts
as a framework for collaboration with the ICC rather than giving Ugandan courts the authority
to prosecute international crimes on their own.'’* Uganda's ability to enforce the
complementarity principle, which requires that domestic courts prosecute international crimes
whenever possible, has come under scrutiny as a result of this restriction. Uganda's ability to
fulfill its obligations under the Rome Statute is limited because, as Namwase notes, the ICC
Act primarily facilitates cooperation with the International Criminal Court rather than giving
Ugandan courts the authority to independently prosecute international crimes.'*> Uganda

subsequently implemented judicial and administrative reforms to close this disparity, which

133 Tnternational Committee of the Red Cross-National Practice — The International Criminal Court Act, 2010

(2010) available at https://ihl-databases.icrc.org/en/national-practice/international-criminal-court-act-2010-0
(accessed 13 November 2025).

134 Namwase S The Principle of Legality and the Prosecution of International Crimes in Domestic Courts: Lessons
from Uganda (2011) unpublished LLM thesis, University of the Western Cape 45 50.

135 Namwase S The Principle of Legality and the Prosecution of International Crimes in Domestic Courts:
Lessons from Uganda (2011) unpublished LLM thesis, University of the Western Cape 47-48.
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resulted in the creation of the High Court's International Crimes Division in 2008. The ICD
was established to try international crimes, including crimes against humanity and war crimes.
It was created in direct response to the difficulties presented by the insurgency of the LRA and
the requirement for a domestic system to bring mass atrocity perpetrators to justice. According
to Kasande, the LRA insurgency and the need for a domestic system to prosecute mass atrocity

crimes led directly to the creation of Uganda's International Crimes Division. '*

The ICD has faced criticism regarding its institutional capacity, procedural clarity and
alignment with international standards, despite its potential to advance accountability for
serious crimes.'?” Given Uganda's Amnesty Act 2000, which previously granted amnesty to
those involved in armed conflict, questions have been raised concerning its capacity to hold
fair and efficient trials. Serious concerns have been raised regarding Ugandas Amnesty Act’s
compatibility with the ideals of fair and effective trials, given that it previously granted amnesty
to all parties involved in armed conflict. There are two levels to these issues. First, the lack of
consistency and impartiality in the Acts implementation has drawn criticism. In Uganda v
Thomas Kwoyelo, the Supreme Court recognized that Kwoyelo was denied amnesty while other
commanders of the LRA, including Kenneth Banya and Sam Kolo, were granted amnesty in
comparable circumstances.!*® This raised valid concerns regarding discrimination and unfair
treatment, which violated Article 21 of the Constitution.'*” The legitimacy of Uganda's legal
system and its capacity to enforce the rule of law are both threatened by this selective

application.

Second, and more fundamentally, amnesty for international crimes, including crimes against
humanity and war crimes, is increasingly seen as being incompatible with changing
international criminal law standards. International law is increasingly opposing amnesties for
international crimes. In addition to customary international law (Rule 159 of the International
Committee of the Red Cross), treaties such as the 1968 Convention on the Non-Applicability

of Statutory Limitations to War Crimes and Crimes Against Humanity and the Geneva

136 Kasande SK ‘Uganda’s Long Road to Accountability: The Kwoyelo Verdict and Lessons for Future
International Crimes Prosecutions’ (21 August 2024) International Center for Transitional Justice available at
https://www.ictj.org/latest-news/uganda%E2 %80%99s-long-road-accountability-kwoyelo-verdict-and-lessons-
[future-international (accessed 8 November 2025).

137 Namwase R ‘Victim participation and outreach in Uganda’s International Crimes Division’ (2017) 35 South
African Journal on Human Rights 245 252.

138 Uganda v Kwoyelo (Constitutional Appeal 01 of 2012) [2015] UGSC 5 (8 April 2015) para 2.

139 Uganda v Thomas Kwoyelo Constitutional Appeal No. 01 of 2012 [2015] UGSC 5 (8 April 2015) paras 2-3,
10, 14.
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Conventions mandate that states look into and prosecute serious violations. '*° Because of this,
general amnesties are in conflict with international commitments to ensure accountability for
atrocities. The Kwoyelo case in Uganda serves as an example of this tension; while thousands
of LRA fighters were granted amnesty, Kwoyelo's request was turned down and upheld by the

Supreme Court in 2015, ultimately resulting in his conviction in 2024.

Barrios Altos v Peru, in which the Inter-American Court of Human Rights invalidated Peruvian
amnesty laws that protected state agents from prosecution for massacres, is a significant
comparative example. The Court established a precedent that amnesties for egregious human
rights violations are not permitted when it declared that such laws violated victims' rights to
justice and were therefore invalid.!*! When taken as a whole, these cases demonstrate a distinct
worldwide trend: amnesties for transnational crimes are incompatible with the changing norms
of international criminal law. In the Kwoyelo case, the Supreme Court underlined Ugandas
responsibilities under the Geneva Conventions and the Rome Statute, reaffirming that
amnesties for serious violations are incompatible with both international norms and Uganda's
constitutional obligation to defend inalienable rights.'*? This is in line with the growing
consensus that those who commit international crimes should not be protected from

prosecution by amnesties.

This position is reinforced by the African Commission on Human and Peoples’ Rights in
Zimbabwe Human Rights NGO Forum v Zimbabwe, where the Commission held that blanket
amnesties violate victims’ rights to an effective remedy and access to justice under the African
Charter.'*? This historic judgment was delivered on 15 May 2006 during the 39th Ordinary
Session of the African Commission on Human and Peoples’ Rights. This judgment was a
product of cases that arose out of post-election violence in Zimbabwe in February to June 2000.
The petitioners had been denied their right to justice because of amnesty laws. The Zimbabwe

Human Rights NGO Forum, comprising 12 NGOs, filed the communication. It alleged that the

140 United Nations Office of the High Commissioner for Human Rights Convention on the Non-Applicability of
Statutory Limitations to War Crimes and Crimes Against Humanity (1968) OHCHR: Geneva available at
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-non-applicability-statutory-
limitations-war-crimes (accessed 8 November 2025).

4! Barrios Altos v Peru Inter-American Court of Human Rights (Judgment of 14 March 2001).

12 Uganda v Thomas Kwoyelo Constitutional Appeal No. 01 of 2012 [2015] UGSC 5 (8 April 2015) paras 611,
13-14.

143 Zimbabwe Human Rights NGO Forum v Zimbabwe (2006) AHRLR 128 (ACHPR 2006) para 211.
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amnesty laws in Zimbabwe had created impediments to the investigation and prosecution of

serious human rights abuses such as torture and extra-judicial killings.!*

It was decided that Zimbabwe had violated Articles 1 and 7(1) of the African Charter. The

Commission held that:

‘Blanket amnesty laws violate the rights to a remedy and to justice. Blanket amnesty
laws cannot and should not be used to shelter those who continue to commit serious

violations of human rights’.!4°

The Commission directed that Zimbabwe should form a Commission of Inquiry, prosecute the
accused persons, and compensate the victims. The Commission emphasized that amnesty laws
must not be used to shield perpetrators of serious human rights violations, especially when such
laws obstruct judicial accountability.'* Uganda’s Amnesty Act, in its original form, risks doing
precisely that. The 2015 Thomas Kwoyelo v Uganda ruling strengthened the ICD's mandate
and reaffirmed Uganda's obligations under the Rome Statute by making it clear that amnesty
cannot be granted for crimes under international law. The difficulties of enforcing international
criminal law at the domestic level are demonstrated by Uganda's experience. Additional
reforms are required to guarantee complete adherence to the Rome Statute and to improve the
effectiveness of Uganda's domestic prosecution of international crimes, even though the ICC

Act and ICD are significant first steps.
2.4 The International Crimes Division of the High Court

In accordance with the Juba Agreement, the High Court of Uganda formally established the
International Crimes Division in 2008 as a specialized division in reaction to the horrors of the
Lord's Resistance Army insurgency. It was established with the intention of establishing a
domestic legal system for the prosecution of major international crimes.'*” Genocide, crimes

against humanity, war crimes, terrorism, human trafficking, piracy, and other transnational

144 Zimbabwe Human Rights NGO Forum v Zimbabwe (Communication 245/2002) [2006] ACHPR 73 (25 May
2006).

145 Zimbabwe Human Rights NGO Forum v Zimbabwe (Communication 245/2002) [2006] AHRLR 128 (ACHPR
2006) paras 211-215.

146 Zimbabwe Human Rights NGO Forum v Zimbabwe (Communication 245/2002) [2006] ACHPR 73 (25 May
2006).

147" Judiciary of Uganda International Crimes Division — High Court of Uganda (2008) available at
https.://www.judiciary.go.ug/data/smenu/18/International%20Crimes%20Division.html (accessed 1 December
2025); Ndagire J 4 Critical Assessment of the International Crimes Division of the High Court of Uganda in
Domestic Prosecution of International Crimes in Africa (2021) 165 170.
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offenses for example human trafficking and drug smuggling are all under the purview of the

ICD.!48

It is commonly acknowledged that the ICD is Uganda's institutional representation of the Rome
Statute's complementarity principle. Nkosi contends that the ICD was created to enable the
domestic prosecution of international crimes and serve as Uganda's institutional representation
of the complementarity principle outlined in the Rome Statute.!*” Nakitto contends that
Uganda’s creation of the ICD reflects a deliberate effort to fulfil its complementarity
obligations under the Rome Statute through national legal reform.'*° According to this theory
of complementarity, national courts are in charge of prosecuting international crimes; the ICC
only gets involved when governments are incapable or unwilling to do so. Therefore, the ICD
acts as a domestic forum that can hear cases pertaining international crimes that would

normally be under the purview of the ICC, where it has territorial jurisdiction over these cases.

The Rules of Procedure and Evidence which are part of the High Court (International Crimes
Division) Practice Directions, were adopted by the ICD in May 2011. These regulations were
created with the intention of reflecting global norms and incorporating aspects of the Rome
Statute, such as clauses pertaining to victim participation, the right to a fair trial, and evidentiary
protections. According to Kambale, the ICD's procedural framework is a hybrid model that
combines international standards with Uganda’s domestic criminal procedure to increase
legitimacy and efficacy.!! Despite being novel, this hybridisation has sparked questions about
consistency and coherence. Procedural ambiguities have resulted from the merging of legal
traditions, especially about the application of international legal definitions, the role of victims,
and the admissibility of evidence. Namwase, for instance, argues that the ICD’s hybridisation
of international and domestic legal norms has led to procedural confusion, especially regarding

the admissibility of evidence and the role of victims. 2 Asiimwe contends that while the ICD

148 Ndagire, J. (2022). “A Critical Assessment of the International Crimes Division of the High Court of Uganda.”
In Budoo-Scholtz et al. (eds.), National Accountability for International Crimes in Africa, Volume 1. Springer.
ISBN: 10.1007/978-3-030-88044-6...

149" Nkosi M Prosecuting the Three Core Crimes: Complementarity in Light of Africa’s New International
Criminal Court (2019) unpublished LLD thesis, University of the Western Cape.

150 Nakitto S The Implementation of the Rome Statute of the International Criminal Court in Uganda and South
Africa: A Critical Analysis (2017) PhD thesis, Brunel University London.

151 Kambale International Crimes Division of the High Court of Uganda: Challenges and Opportunities (2015)
120 125 available at https://repository.up.ac.za/bitstreams/ee229114-41f1-46e7-b0e7-6e3e7367bfd8/download
(accessed 1 December 2025).

152 Namwase S The principle of legality and the prosecution of international crimes in domestic courts: Lessons
from Uganda (2011) unpublished LLM thesis, University of the Western Cape 47 48.
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was created to fulfil complementarity obligations, its procedural framework lacks clarity,

raising concerns about consistency in applying international legal definitions.'>?

Furthermore, the ICD's capacity to completely conform to international standards has
occasionally been hampered by its reliance on domestic legal tools, such as the International
Criminal Court Act 2010. The International Criminal Court Act 2010 was passed in order to
domesticate the Rome Statute and allow Uganda to fulfil its international legal obligations
however, the ICD's dependence on this law has revealed procedural and structural flaws that
prevent it from fully adhering to international standards. The problem is not that
complementarity is always hampered by domestic laws; rather, Uganda's ICC Act mainly
makes cooperation with the ICC easier rather than creating a thorough framework for
independent domestic prosecution of international crimes.!>* As Namwase notes, the Act is
devoid of important clauses pertaining to victim participation, command responsibility, and
modes of liability, all of which are crucial elements of international criminal procedure.!> The
effectiveness of complementarity in practice has been called into question as a result of this
disparity, raising questions about whether Uganda's domestic legal system is strong enough to

prosecute international crimes in a way that complies with the Rome Statute.

The ICD’s effectiveness has also been shaped by broader institutional and political dynamics.
For example, conflicts between the ICD's mandate and Uganda’s Amnesty Act 2000, which
previously gave combatants complete amnesty, were clearly highlighted by the Thomas
Kwoyelo case, which was Uganda's first significant international crimes trial. Uganda's
responsibilities under the Rome Statute and the ICD’s authority were strengthened by the
Supreme Court's 2015 decision, which made it clear that amnesty cannot be granted for crimes
under international law. Although the Amnesty Act was passed to encourage peace and
reconciliation, the Ugandan Supreme Court ruled in Uganda v Thomas Kwoyelo that it must be

interpreted in accordance with Uganda's international commitments.

The Court recognized that international law, specifically the Geneva Conventions and the
Rome Statute, prohibits amnesty for grave international crimes like war crimes and crimes

against humanity. It underlined those amnesties for serious violations are incompatible with

153 Asiimwe T Effecting complementarity: Challenges and opportunities — A case study of the International Crimes
Division of Uganda paper presented at the Regional Forum on International and Transitional Justice, Entebbe, 30
July 2012.

154 International Criminal Court Act 2010 (Uganda), Preamble and Part II.

155 Namwase S The principle of legality and the prosecution of international crimes in domestic courts: Lessons
from Uganda (2011) unpublished LLM thesis, University of the Western Cape 45 50.
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both international norms and constitutional protections, and that Uganda has an obligation to
look into and prosecute such crimes. The Constitutional Court's previous ruling in favour of
Kwoyelo's amnesty claim was overturned by this interpretation.!>® The Amnesty Act and other
domestic reconciliation initiatives must be in line with Uganda's international commitments to
prosecute serious crimes, the Supreme Court affirmed. It brought to light the conflict between
the ICD mission and the general amnesty provisions, and by permitting Kwoyelo's trial to go

forward, it ultimately confirmed Uganda's dedication to international criminal justice.

The ICD is still an important part of Uganda’s transitional justice system despite these
obstacles. Its dedication to domestic accountability is demonstrated by its outreach programs,
interactions with impacted communities, and attempts to increase judicial capacity. The ICD's
strategic efforts to close the gap between impacted communities and justice institutions
demonstrate its commitment to domestic accountability. For example, in April 2024, the
Ugandan judiciary and the United Nations Office on Drugs and Crime organized the first
National Court Open Day in Kampala, where more than 300 prosecutors received training on
how to prosecute cybercrime, human trafficking, and transboundary organized crime. This
program sought to increase public confidence and advance equitable access to the legal
system.!>” The Strengthening Crime Prevention and Criminal Justice Programme, a five-year
project supported by the Dutch Embassy, was previously introduced by UNODC in November
2022. This initiative, which was launched in Kampala, aims to strengthen Uganda's fight
against organized crime and provide more equitable access to justice. It consists of stakeholder
consultations, judicial training, and institutional support for the ICD and associated
organizations.!>® After being established in 2008, the ICD was formally renamed in 2011 in
accordance with the Juba Peace Process's Agreement on Accountability and Reconciliation.
This legal framework emphasized the need for both formal and informal mechanisms to address

war crimes and crimes against humanity, laying the foundation for the ICD’s mandate.'> The

1% Uganda v Thomas Kwoyelo Constitutional Appeal No. 01 of 2012 [2015] UGSC 5 (8 April 2015) paras 611,
13-14.

157 United Nations Office on Drugs and Crime ‘UNODC partners with justice institutions to strengthen access to
justice and enhance capacity in responding to organized crime’ (2024) available at
https://uganda.un.org/en/271852-unodc-partners-justice-institutions-strengthen-access-justice-and-enhance-
capacity (accessed 15 November 2025).

158 United Nations Office on Drugs and Crime ‘UNODC launches new access to justice programme for Uganda’
(2022) available at https://www.unodc.org/roea/index.html (accessed 15 November 2025).

159 University of Pretoria Law Repository Chapter six: International Crimes Division of the High Court of Uganda
(2024) available at University of Pretoria Law Repository (accessed 15 November 2025).
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long-term efficacy and legitimacy of the ICD, however, depend on ongoing reforms, especially

in the areas of victim support, judicial training, and procedural clarity.

2.5 Legislative Frameworks Supporting Complementarity

Uganda's evolving legal system reflects its adherence to the Rome Statute's complementarity
principle. Although there are still many important gaps, a number of statutes have been passed
or amended to allow for the prosecution of international crimes. Originally created to address
domestic offenses, the Penal Code Act has been amended to include provisions on crimes

against humanity and war crimes. '

The definitions and components of crimes as stated in the Rome Statute are not entirely
reflected in these Penal Code Act provisions, which have a narrow scope. The consistency
necessary for international criminal trials is arguably compromised by this partial
incorporation, which also introduces ambiguity into prosecutorial standards. The four Geneva
Conventions of 1949 were domesticated by Uganda through the Geneva Conventions Act of
1964, enabling the prosecution of war crimes committed during armed conflict. However, the
Additional Protocols of 1977 were not incorporated into this Act, as they were adopted after its
enactment and would require a subsequent legislative amendment to be domesticated'®' The
Act describes safeguards for both victims and combatants and allows for the trial of serious
violations. %% Section 2 makes serious violations of the Geneva Conventions illegal, such as
murdering, torturing, or treating a person or people in a cruel way. Section 3 gives the High
Court the power to try these crimes and punish them, even with life in prison.!*> However, its
practical usefulness in modern prosecutions is limited by its antiquated wording and lack of

integration.

The International Criminal Court Act 2010 sought to harmonize Uganda’s legal system with
the Rome Statute. Along with provisions for arrest, surrender, and the enforcement of ICC
rulings, it facilitates collaboration with the ICC. However, the Act does not give Ugandan
courts the authority to independently prosecute international crimes, as pointed out by

Namwase and other commentators.!®* Rather, it concentrates on carrying out Uganda's

190penal Code Act Cap 120 (Uganda) available at htips://ulii.org/akn/ug/act/ord/1950/12/eng@2024-12-23
(accessed 15 November 2025).

16! Geneva Conventions Act (Chapter 363) (1964) available at Atips://www.laws.africa (accessed 27 August 2025).
162 Geneva Conventions Act 31 of 1964 (Uganda) Cap 363 s 1(1).

163 Geneva Conventions Act 31 of 1964 (Uganda) Cap 363 ss 2-3.
164 Namwase S The principle of legality and the prosecution of international crimes in domestic courts: Lessons
from Uganda (2011) unpublished LLM thesis, University of the Western Cape 49 50.
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responsibilities under the Rome Statute, especially with regard to arrest, surrender, and the
enforcement of ICC rulings. The Act is mainly procedural in nature and does not establish
substantive domestic jurisdiction over crimes like crimes against humanity, war crimes, or

genocide, as Namwase and other commentators have pointed out.'®’

The ICC Acts mission is stated in Section 3: ‘to give effect to the Rome Statute of the
International Criminal Court and to provide for offences under the Statute and their trial and
punishment.” However, neither the definition of international crimes nor a framework for their
prosecution in Ugandan courts are domesticated by the Act. By stating that ‘a person in Uganda
may be surrendered to the ICC pursuant to a request made by the ICC,” Section 18(1)
strengthens Uganda's position as a cooperating state as opposed to a prosecuting jurisdiction.'®
Furthermore, Sections 19(1)—(3) describe the arrest and surrender procedures but do not give
Ugandan courts prosecutorial authority.'¢” Scholars including Namwase contend that Uganda's
legal system is still lacking in complementarity and that it mainly depends on the ICC for
accountability because of the Act’s silence on direct prosecution. Namwase argues that
Uganda’s ICC Act 2010 lacks provisions for prosecuting international crimes domestically.'¢®
She highlights the principle of legality, which prevents retroactive criminal prosecution her

thesis calls for legal reform and judicial boldness to uphold international justice locally.!®’

According to Nakitto, the ICC Act excludes domestic prosecutorial authority while
emphasizing cooperation with the ICC. ' She stresses the necessity of incorporating
fundamental crimes into Ugandan law, such as war crimes and genocide. In order to allow
national courts to try international crimes, Nakitto argues, there is need for legislative
reforms.!”! A significant role in Uganda's complementarity framework is created by its
emphasis on cooperation rather than domestic prosecution. This is clear in Part V of the Act,

especially sections 29 to 33, which spell out Uganda's duties to help the ICC with investigations

165 Namwase S The principle of legality and the prosecution of international crimes in domestic courts: Lessons
from Uganda (2011) unpublished LLM thesis, University of the Western Cape 49 50.

166 International Criminal Court Act 11 of 2010 (Uganda) ss 3, 18(1), 19(1)- (3) available at
hitps://ulii.org/akn/ug/act/2010/11/eng@2010-06-2 5 (accessed 7 November 2025).

167 International Criminal Court Act 11 of 2010 (Uganda) ss 3, 18(1), 19(1)- (3) available at
https://ulii.org/akn/ug/act/2010/11/eng(@2010-06-25 (accessed 7 November 2025).

18 Namwase S The principle of legality and the prosecution of international crimes in domestic courts: Lessons
from Uganda (2011) unpublished LLM thesis, University of the Western Cape.

19 Namwase S The principle of legality and the prosecution of international crimes in domestic courts: Lessons
from Uganda (2011) unpublished LLM thesis, University of the Western Cape.

170 Nakitto S The Implementation of the Rome Statute of the International Criminal Court in Uganda and South
Africa: A Critical Analysis (2017) PhD thesis Brunel University London 120 125

17! Nakitto S The Implementation of the Rome Statute of the International Criminal Court in Uganda and South
Africa: A Critical Analysis (2017) PhD thesis Brunel University London.
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and cases. For example, section 30 says Uganda must find accused persons, section 31 says it
must take evidence, and section 33 says it must carry out search warrants. However, the Act
does not specifically provide that international crimes including crimes including genocide,
war crimes, or crimes against humanity can be prosecuted in Uganda. '7?>As Nakitto correctly
contends, this legislative framework requires reform to integrate fundamental international
crimes into Ugandan law and empower national courts to assert primary jurisdiction over such

offenses.'”?

The ICD and other specialised divisions within the High Court are established on the
constitutional and statutory foundation provided by the Judicature Act.!”* The Chief Justice has
the authority to establish divisions and designate judicial officers in accordance with Article
133 of the Constitution and the Judicature Act. Practical repercussions of this legislative
fragmentation include making it more difficult for prosecutors to carry out their duties,
producing inconsistent procedures, and undermining Uganda's authority to claim jurisdiction
over transnational crimes. The lack of a single legal framework hinders complementarity’s full
realization and erodes public trust in domestic accountability systems, as Justice Mukiibi
underlined.!” A National Transitional Justice Policy has been proposed by Uganda's Justice
Law and Order Sector (JLOS) to address these deficiencies. It contains suggestions for victim
reparations, alternative justice procedures, and legislative reform. Although encouraging, the

policy is still in draft form and has not yet been put into effect.!”®

2.6 Policy Frameworks and Transitional Justice

Adopted in 2019, Uganda’s transitional justice policy describes a comprehensive strategy for
post-conflict justice that includes reparations, truth-telling, criminal accountability and
institutional reform. '”"The ICD is acknowledged by the policy as a crucial tool for criminal
accountability. However, the pace of implementation has been slow. The Refugee Law Project

has pointed out that the transitional justice policy is devoid of sufficient resources financial

172 Onyango JO ‘Unpacking the African Backlash to the International Criminal Court: The Case of Uganda and
Kenya’ (2015) Strathmore Law Journal 40—45.

173 Nakitto S The Implementation of the Rome Statute of the International Criminal Court in Uganda and South
Africa: A Critical Analysis (2017) PhD thesis Brunel University London.

174 Judicature Act Cap 13 (Uganda) available at htips://ulii.org/akn/ug/act/statute/1996/13/eng@2020-06-19
(accessed 7 November 2025).

175 Ministry of Justice and Constitutional Affairs National Transitional Justice Policy (2019) available at
https://justice.go.ug/publications / (accessed 7 November 2025).

176 Uganda v Kefa Ssempangi (ICD-CR-0002-2011) [2011] UGHCICD 2 (International Crimes Division of the
High Court of Uganda).

177 Ministry of Justice and Constitutional Affairs National Transitional Justice Policy (2019) available at
https.//justice.go.ug/publications / (accessed 7 November 2025).
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resources, human resources, and a well-defined plan.!”® The role of the ICD is further
complicated by conflicts between restorative justice and retributive justice approaches. For
instance, the Acholi traditional justice system challenges the prosecutorial mandate of the ICD
by prioritizing reconciliation over punishment. The Acholi traditional justice system,
particularly the mato oput ritual, focuses on reconciliation, truth-telling, and community
healing instead of punishment. While this approach may seem to challenge the role of the ICD,
it does not necessarily undermine it. Instead, it shows a parallel justice philosophy based on
restorative values that can work alongside formal legal processes rather than compete with

them.!”

The ICD’s punitive framework, based on Uganda’s obligations under the Rome Statute and
domestic laws such as the International Criminal Court Act 2010, aims to hold people
accountable for serious violations of international law. However, as seen in the Ongwen case
before the ICC, there is potential for integration. The prosecutor noted that if Ongwen had
shown remorse, he could have participated in mato oput, a traditional justice mechanism mainly
practised by the Acholi people of Uganda, while serving his sentence. Ongwen’s defence team
at first wanted the Court to impose mato oput only, but in the final arguments they asked for
the Court to impose both mato oput and the ordinary retributive sentence. The Trial Chamber

stated:

‘The Chamber notes that mato oput is not a substitute for a sentence but may
complement it. Had Mr Ongwen shown genuine remorse, the Chamber would have
considered recommending that he participate in mato oput while serving his

sentence’.'%0

This example demonstrates that restorative justice practices like mato oput can exist alongside
punitive systems, providing cultural legitimacy and emotional closure to affected communities

without sacrificing legal accountability.

Instead of seeing Acholi customs as a challenge to the ICD, they should be recognized as an
opportunity to enhance Uganda’s transitional justice system. A mixed model, where formal

prosecution works with traditional reconciliation, can promote both legal justice and social

I8 Refugee Law Project Transitional justice in Northern Uganda: Citizens’ perspectives (2020) available at
hitps://ulii.org/akn/ug/act/ord/1950/12/eng@2024-12-23 (accessed 7 November 2025).

179 Prosecutor v Dominic Ongwen 1CC-02/04-01/15, Sentencing Judgment (6 May 2021) para 271 available at
https.://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_04230.PDF (accessed 7 November 2025).

180 prosecutor v Dominic Ongwen 1CC-02/04-01/15, Sentencing Judgment (6 May 2021) para 271 available at
https.://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_04230.PDF (accessed 7 November 2025).
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healing. For this to work, Uganda must create a clear policy framework that respects cultural
practices while following international legal standards. This dual approach would boost the
ICD’s legitimacy and ensure that justice is not only delivered but also understood and accepted

by the communities most impacted.

Ugandan domestic courts have on the basis of the legal framework examined above, started to
apply and interpret the principles of international criminal law. The most well-known example
is the Thomas Kwoyelo case, which is discussed in detail in Chapter 3. Other cases that show
the ICD's involvement with international norms include Uganda v Kefa Ssempangi.'8! The
Constitutional Court's ruling on prosecution and amnesty in Kwoyelo brought up important
issues regarding how domestic law and international commitments interact. Ssenyonjo noted
that the case exemplifies the conflicts that arise from complementarity: striking a balance

between international accountability and national reconciliation.!?

2.7 Conclusion

Uganda’s legislative and policy frameworks reflect a genuine effort to operationalize the
complementarity principle. The establishment of the ICD and the adoption of transitional
justice policies demonstrate a commitment to domestic accountability. However, gaps in
legislation, challenges in implementation, and tensions between justice paradigms hinder the
full realization of complementarity. The Thomas Kwoyelo trial, examined in Chapter 3,
provides a critical lens through which to assess Uganda’s progress and shortcomings.

Ultimately, Uganda’s experience offers valuable lessons for other post-conflict societies.

181 Bernadeta Bampe Nalongo v Dr Rev Kefa Sempangi (Civil Appeal No 100 of 2012) [2015] UGHC 24 (8
January 2015).

182 Rastan R ‘What is ‘Substantially the Same Conduct’? Unpacking the ICC’s ‘First Limb’ Complementarity
Jurisprudence’ (2017) 17 Journal of International Criminal Justice 1 29.
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CHAPTER 3: THE THOMAS KWOYELO CASE: A TURNING POINT IN UGANDAS
DOMESTICPROSECUTION OF INTERNATIONAL CRIMES

3.1 Introduction

As the first person to be prosecuted domestically for war crimes and crimes against humanity,
Thomas Kwoyelo's trial signalled a significant change in Uganda’s approach to justice. The
case, which was heard before the ICD, represented a shift away from Uganda's previous
reliance on amnesty and toward accountability and conformity to international legal norms.
The legal and political intricacies of the Kwoyelo case, including his rejected request for
amnesty and the ensuing constitutional challenge, are examined in this chapter. This chapter
evaluates Uganda's ability to bring international crimes to a fair trial and looks at how the trial
reflects larger conflicts between justice, peacebuilding, and international commitments under

the Rome Statute.

3.2 Background and Legal Trajectory

Thomas Kwoyelo’s trial before Uganda’s ICD was a pivotal moment in the country’s efforts to
prosecute international crimes. Captured in 2005 by the Uganda People’s Defence Forces in
Garamba National Park, Democratic Republic of Congo, Kwoyelo was first charged under the
Penal Code Act.!®® He was later charged under the Geneva Conventions Act.'®* This change
highlighted Uganda’s attempt to apply international humanitarian law within its own legal
system.!®> He faced 93 counts, including murder, torture, rape, and acts of enslavement
committed between 1996 and 2005 in northern Uganda and parts of South Sudan. These
charges were filed under local laws because the alleged crimes occurred before the enactment

of the International Criminal Court Act, No. 11 of 2010 which took effect on 25 June 2010.

Kwoyelo’s request for amnesty under the Amnesty Act Laws of Uganda, 2000 was denied. This
led to a legal challenge. In Thomas Kwoyelo alias Latoni v Uganda, Constitutional Petition No.
36 of 2011, the Constitutional Court ruled that the denial violated his right to equal treatment
under Article 21 of the Constitution of the Republic of Uganda, 1995. However, the Supreme
Court reversed this decision in Uganda v Kwoyelo. % The Court stated that Uganda’s
international obligations under the Rome Statute of the International Criminal Court and the

Geneva Conventions of 1949 required prosecution of serious violations of international law.

183 Penal Code Act, Cap. 120, Laws of Uganda.

184 Geneva Conventions Act, Cap. 363, Laws of Uganda, 1964.

135 Penal Code Act, Cap. 120, Laws of Uganda; Geneva Conventions Act, Cap. 363, Laws of Uganda, 1964.

136 Uganda v Kwoyelo Constitutional Appeal No. 01 of 2012 (8 April 2015) Supreme Court of Uganda, Kampala.
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The Court highlighted that blanket amnesty cannot take precedence over the duty to prosecute
serious international crimes.!®” This reinforces the idea that domestic systems must match

global standards of accountability.

This ruling marked a key moment in Uganda’s approach to transitional justice. It showed a
shift from the state’s earlier focus on amnesty and highlighted the ICD’s role in meeting
Uganda’s responsibilities under Article 17 of the Rome Statute. Nanyunja and Nortje argue that
the Kwoyelo case reflects larger conflicts between peacebuilding and justice.'®® This is
especially true in post-conflict societies where political interests often influence prosecutorial
choices. The ICD’s reliance on the Rules of Procedure and Evidence of the International
Criminal Court, adopted 9 September 2002, further demonstrates Uganda’s effort to align
domestic processes with international standards. However, as Namwase points out, the lack of
effective laws against key international crimes domestically still hinders the complete

achievement of complementarity in Uganda.'®

3.3 The Role of the International Crimes Division

The International Crimes Division was formally established in 2008 under the authority of
Article 133(1)(b) of the Constitution of the Republic of Uganda, 1995 and Section 19(2) of the
Judicature Act, which empower the Chief Justice to create divisions of the High Court.'° Its
mandate was later formalized and renamed through Legal Notice No. 10 of 2013."! The ICD
was designed to prosecute serious international crimes such as genocide, war crimes, and
crimes against humanity, reflecting Uganda’s commitment to the Rome Statute of the

International Criminal Court, particularly the principle of complementarity under Article 17.

The ICD’s reliance on the International Criminal Court Act, No. 11 of 2010 has, however,
exposed structural limitations.!”> As Mwesigwa argues, while the Act facilitates cooperation
with the ICC particularly through provisions in Part V sections 29 to 33 it lacks substantive

criminal provisions, including those on command responsibility, superior orders, and victim

187 Uganda v Kwoyelo [2015] UGSC 5, paras 6, 14.

188 Nanyunja B and Nortje W ‘Justice delayed but not denied: The prosecution of Thomas Kwoyelo for
international crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 1 31.

139 Namwase S The Principle of Legality and the Prosecution of International Crimes in Domestic Courts: Lessons
from Uganda (2011) unpublished LLM thesis, University of the Western Cape.

190 Constitution of the Republic of Uganda, 1995, art 133(1)(b), Judicature Act, Cap. 13, Laws of Uganda, s 19(2).
191 Legal Notice No. 10 of 2013 (Uganda).

12 International Criminal Court Act, No. 11 of 2010 (Uganda), Cap. 2.
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participation. '3 This procedural orientation means that Ugandan courts cannot independently
prosecute international crimes unless those crimes are incorporated into domestic law. Ndagire
adds that the ICD’s jurisprudence remains underdeveloped, with few precedents guiding
complex trials, and that the division continues to rely heavily on international instruments such
as the Rules of Procedure and Evidence of the International Criminal Court, adopted 9

September 2002, to fill doctrinal gaps.'**

Namwase emphasized that without a comprehensive domestic statute criminalizing core
international crime, Uganda’s complementarity framework remains incomplete.!*> The ICD’s
dependence on fragmented legislation such as the Geneva Conventions Act, and the Penal Code
Act has led to inconsistent application of international criminal law principles.!®® This has been
evident in cases like Uganda v Thomas Kwoyelo, where charges had to be drawn from multiple
legal sources due to the absence of a unified prosecutorial framework. Strengthening the ICD’s
legal foundation through legislative reform would enhance Uganda’s ability to prosecute

international crimes domestically and fulfill its obligations under the Rome Statute.

3.4 Procedural Challenges and Delays

Thomas Kwoyelo’s trial was significantly delayed, spanning over 15 years from his capture
this prolonged timeline has drawn criticism from scholars and transitional justice advocates.
As Maunganidze observes, the delay undermines Uganda’s commitment to timely justice and
raises questions about the ICD’s institutional capacity to handle complex international
crimes.!”” The trial’s start was postponed for years due to legal challenges, including a
constitutional petition for amnesty, resource constraints, and procedural ambiguity. The
Constitutional Petition No. 36 of 2011 and subsequent Supreme Court ruling in Uganda v
Kwoyelo illustrate the legal uncertainty surrounding the applicability of amnesty in cases

involving grave breaches of international law. Since thousands of other LRA fighters had

193 Mwesigwa P Victim Participation at International Courts and Tribunals: A Ugandan Perspective (2022) LLD
thesis, Stellenbosch University.

194 Ndagire, J. (2022). “A Critical Assessment of the International Crimes Division of the High Court of Uganda.”
In Budoo-Scholtz et al. (eds.), National Accountability for International Crimes in Africa, Volume 1. Springer.
ISBN: 10.1007/978-3-030-88044-6.

195 Namwase S The Principle of Legality and the Prosecution of International Crimes in Domestic Courts: Lessons
from Uganda (2011) unpublished LLM thesis, University of the Western Cape.
19 Geneva Conventions Act, Cap. 363, Laws of Uganda, 1964.Penal Code Act, Cap. 120, Laws of Uganda.

197 International Center for Transitional Justice Uganda’s Long Road to Accountability: The Kwoyelo Verdict and

Lessons for Future International Crimes Prosecutions (2024) available at Ahttps:/www.ictj.org/latest-
news/uganda%E2%80%99s-long-road-accountability-kwoyelo-verdict-and-lessons-future-international
(accessed 26 November 2025).
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already benefited from amnesty, the Constitutional Court ruled in Constitutional Petition No.
36 of 2011 that Kwoyelo was entitled to amnesty under the Amnesty Act 2000, arguing that

refusing him amnesty would violate his constitutional right to equality.'*8

But in Uganda v Thomas Kwoyelo Supreme Court 2015, the Court reversed this ruling, holding
that serious violations of international humanitarian law, including crimes against humanity
and war crimes, could not be covered by amnesty.'*” The Supreme Court underlined Uganda's
responsibilities under the Rome Statute of the ICC and the Geneva Conventions, which
mandate that states bring serious international crimes to justice.?’’ This made it clear that
although the Amnesty Act was still in effect, it could not supersede Uganda's international

obligations, and Kwoyelo’s trial before the ICD had to go forward.

Ndagire highlights that while the ICD introduced procedural innovations such as the inclusion
of gender-based violence charges and victim-sensitive courtroom practices implementation
remains inconsistent.’”! In Uganda v Thomas Kwoyelo, the trial judgment noted that 31
alternate charges were dismissed to avoid double jeopardy, and 3 murder charges were
acquitted due to evidentiary gaps (paras 201-210).2? These decisions reflect both the ICD’s
evolving jurisprudence and its struggle to apply international criminal law standards within a
domestic framework. The Rules of Procedure and Evidence of the International Criminal Court
adopted 9 September 2002 were used as interpretive guidance, but gaps in domestic legislation
particularly the absence of codified provisions on command responsibility and superior orders

complicated proceedings.

198 Thomas Kwoyelo alias Latoni v Uganda Constitutional Petition 36 of 2011 [2011] UGCC 10 (22 September
2011) available at htips://ulii.org/en/akn/ug/judement/ugcc/2011/10/eng@2011-09-22 (accessed 8 November
2025).

199 Uganda v Thomas Kwoyelo Constitutional Appeal 1 of 2012 Supreme Court of Uganda (8 April 2015) available
at https://www.ijmonitor.org/2015/04/supreme-court-of-uganda-rules-on-the-application-of-the-amnesty-act/
(accessed 8 November 2025).

200 United Nations Office of the High Commissioner for Human Rights Convention on the non-applicability of
statutory limitations to war crimes and crimes against humanity (1968) OHCHR: Geneva available at
hitps.://www.ohchr.org/en/instruments-mechanisms/instruments/convention-non-applicability-statutory-
limitations-war-crimes (accessed 8 November 2025).

201 Ndagire, J. (2022). “A Critical Assessment of the International Crimes Division of the High Court of Uganda.”
In Budoo-Scholtz et al. (eds.), National Accountability for International Crimes in Africa, Volume 1. Springer.
ISBN: 10.1007/978-3-030-88044-6.

202 Nanyunja B and Nortje W ‘Justice delayed but not denied: The prosecution of Thomas Kwoyelo for
international crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 131.
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Recent scholarship has emphasized the need for procedural reform. Lubaale argues that the
ICD’s reliance on fragmented legal sources, including the Geneva Conventions Act, and Penal
Code Act contributes to inconsistent trial management.?* Ndagire critiques the ICD’s limited
jurisprudence and lack of binding precedents, which leaves judicial officers without clear
guidance in complex cases.?** The International Centre for Transitional Justice also notes that
delays in witness protection, translation services, and judicial training have hindered the ICD’s
effectiveness.?®> The enabling statute of the International Crimes Division contains
jurisdictional ambiguities that undermine its effectiveness, as Kemp and Nortje argue in their
analysis of South Africa’s struggle to align domestic law with international criminal law
standards.?®® The ICD’s most prominent case Uganda v Thomas Kwoyelo has dragged on since
2011, with repeated adjournments and appeals this illustrates systemic inefficiency.?’’ The ICD
has only a handful of judges trained in international criminal law, leading to backlogs and

inconsistent rulings.?%

These challenges suggest that Uganda’s domestic prosecution of international crimes, while
symbolically important, requires deeper structural and procedural reform to meet the standards

envisioned under the Rome Statute.

3.5 Victim Participation and Transitional Justice

The Kwoyelo trial marked a major change toward victim-centered justice in Uganda’s
international criminal law system. For the first time, victims were formally recognized as
participants in proceedings before the ICD. This aligns with the principles outlined in Article
68 of the Rome Statute, which requires that victims’ views and concerns be considered at

appropriate points in the trial.

203 Lubaale EC ‘The conviction and sentencing of ex-rebel, Thomas Kwoyelo, 15 years on’ Opinio Juris (12
February 2025) available at https.//opiniojuris.org (accessed 7 November 2025).

204 Ndagire, J. (2022). “A Critical Assessment of the International Crimes Division of the High Court of Uganda.”
In Budoo-Scholtz et al. (eds.), National Accountability for International Crimes in Africa, Volume 1. Springer.
ISBN: 10.1007/978-3-030-88044-6.

205 International Center for Transitional Justice ‘Uganda’s long road to accountability: The Kwoyelo verdict and
lessons for future international crimes prosecutions’ (21 August 2024) available at Atips://www.ictj.org/latest-
news/uganda%E2%80%99s-long-road-accountability-kwoyelo-verdict-and-lessons-future-international
(accessed 7 November 2025).

206 Kemp G and Nortje W ‘Prosecuting the crime against humanity of apartheid: The historic first indictment in
South Africa and the application of customary international law’ (2023) 21 Journal of International Criminal
Justice 456 470.

207 Uganda Law Society The International Crimes Division of the High Court of Uganda: Towards Greater
Effectiveness (2018) 12 15.

208 UPSpace International Crimes Division of the High Court of Uganda: Challenges and Opportunities (2017)
6.
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Ndagire praises the ICD’s procedural changes, including the use of intermediaries,
psychosocial support, and gender-sensitive courtroom practices.”’” He argues that these
measures show a growing commitment to inclusive justice. This approach reflects changes at
the ICC, where victim participation has shifted from being a passive observation to an active
role in legal processes. However, Mwesigwa warns that without ongoing support from
institutions, like funding for legal representation, translation services, and trauma-informed

care, victim participation might end up being more symbolic than meaningful.?!°

Recent research supports this concern. Nanyunja and Nortje points out inconsistencies in how
victims are chosen and represented, noting that many are unaware of their rights or face
logistical barriers.?!! Mwesigwa states that the ICD lacks a solid framework for reparations,
which means victims do not receive meaningful compensation, even when convictions
happen.?'? The International Center for Transitional Justice also warns that Uganda’s
transitional justice strategy must go beyond superficial measures and include victim

participation in its prosecutorial and policy design.?!®

To ensure that victim participation is meaningful, it is important for Uganda to set up support
systems within the ICD and align domestic processes with international standards. This would
include writing victims’ rights into national law, training judges in trauma-informed practices,
and creating a reparations fund. The Kwoyelo trial provides a model, but its lessons need to
lead to real changes in the system if Uganda wants to achieve justice that is both inclusive and

transformative.

3.6 Academic Involvement and Legal Intricacy

The Kwoyelo case has sparked significant scholarly debate around the legal and moral
complexity of prosecuting individuals who occupy dual roles as both victims and perpetrators.

Lubaale underscores this tension by highlighting Kwoyelo’s abduction as a child and

209 Ndagire, J. (2022). “A Critical Assessment of the International Crimes Division of the High Court of Uganda.”
In Budoo-Scholtz et al. (eds.), National Accountability for International Crimes in Africa, Volume 1. Springer.
ISBN: 10.1007/978-3-030-88044-6.

210 Mwesigwa P “Victim Participation at International Courts and Tribunals: A Ugandan Perspective’ (2022)
unpublished LLD thesis, Stellenbosch University 312-314.

211 Nanyunja W and Nortje W ‘Justice Delayed but not Denied: The Prosecution of Thomas Kwoyelo for
International Crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 20-25.

212 Mwesigwa P Victim Participation at International Courts and Tribunals: A Ugandan Perspective (2022) LLD
thesis, Stellenbosch University.

213 Kasande S ‘Uganda’s long road to accountability: The Kwoyelo verdict and lessons for future international
crimes prosecutions’ [International Centre for Transitional Justice (21 August 2024) available at
https://www.ictj.org/latest-news/uganda%E2%80%99s-long-road-accountability-kwoyelo-verdict-and-lessons-
future-international (accessed 7 November 2025).
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subsequent rise to a senior position within the Lord’s Resistance Army.?!* His trajectory
complicates the narrative of accountability, particularly in transitional justice contexts where
coercion and victimization intersect with criminal responsibility. This dual identity challenges
rigid prosecutorial frameworks and calls for a more nuanced approach to justice that

acknowledges the layered experiences of former child soldiers.

Drumbl expands on this theme by examining the international legal treatment of child soldiers
who later commit atrocities.?!> He argues that while international law rightly prohibits the
recruitment and use of child soldiers, it remains underdeveloped in addressing their culpability
once they become adult combatants. Drumbl advocates for a contextualized model of
responsibility that balances accountability with rehabilitation, especially in cases like
Kwoyelo’s where the individual was forcibly conscripted and later implicated in serious
crimes.?!® This perspective aligns with broader transitional justice goals that seek to reconcile

justice with social reintegration.

Ssenyonjo critiques Uganda’s fragmented legal framework, calling for harmonization between
domestic law and international standards.?!” He points out that while Uganda has ratified key
treaties such as the Rome Statute and the Geneva Conventions, its domestic legislation
particularly the International Criminal Court Act, No. 11 of 2010 lacks substantive provisions
criminalizing core international crimes. This legislative gap, he argues, undermines Uganda’s
ability to fulfil its obligations under Article 17 of the Rome Statute and weakens the legal
foundation of the ICD. Kahimba and Ndagire support this view, emphasizing the need for
targeted reforms to incorporate principles such as command responsibility, superior orders, and

victim participation into Uganda’s penal framework.>!®

24Lubaale EC ‘The Conviction and Sentencing of Ex-rebel, Thomas Kwoyelo, 15 Years On’ (12 February 2025)
Opinio Juris available at https://opiniojuris.org/2025/02/12/the-conviction-and-sentencing-of-ex-rebel-thomas-
kwoyelo-15-years-on/ (accessed 8 November 2025).

215 Drumbl M A ‘Reimagining Child Soldier Responsibility: Transitional Justice and Legal Pluralism,” (2023) 21
Journal of International Criminal Justice 233.

216 Drumbl, M A ‘Reimagining Child Soldier Responsibility: Transitional Justice and Legal Pluralism’ (2023) 21
Journal of International Criminal Justice.

27 Nakitto S The Implementation of the Rome Statute of the International Criminal Court in Uganda and South
Africa: A Critical Analysis (2017) PhD thesis Brunel University London.

218 Kahimba A The principle of complementarity through the Rome Statute: A critical analysis (2021) unpublished
LLM thesis, University of Cape Town; Ndagire, J. (2022). “A Critical Assessment of the International Crimes
Division of the High Court of Uganda.” In Budoo-Scholtz et al. (eds.), National Accountability for International
Crimes in Africa, Volume I. Springer. ISBN: 10.1007/978-3-030-88044-6.
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The academic discourse surrounding Kwoyelo’s trial reflects a broader concern with the
adequacy of domestic legal systems in prosecuting international crimes. It reveals the
importance of integrating international norms into national legislation, not only to ensure
compliance but also to promote fair and context-sensitive justice. These scholarly contributions
provide critical insight into the legal intricacies of the Kwoyelo case and offer valuable

guidance for future reforms in Uganda’s international criminal justice architecture.

3.7 Conclusion

The Thomas Kwoyelo trial is a key event in Uganda’s efforts to bring international criminal
justice home. It shows that Uganda is willing to hold people accountable for serious
international crimes in its own courts, moving away from a culture of impunity. But the trial
also shows that the International Crimes Division is still not very effective because of long-
standing structural and procedural problems like broken laws, slow court cases, and a lack of

judges.

This chapter has demonstrated that Uganda's current framework does not meet the standards
outlined in the Rome Statute by engaging with recent scholarship and conducting a critical
analysis of the legal and political aspects of the case. The Kwoyelo case is not just a legal
landmark; it is also a way to see the difference between what Uganda says it will do and what
it actually does. To close this gap, we need to change the law to make core international crimes
illegal, invest in training for judges, and come up with a clear plan for transitional justice that

balances prosecution with reconciliation.

In the end, this chapter adds to the larger conversation by making the case that institutional
preparedness needs to keep pace with Uganda's quest for justice. The Kwoyelo trial is a good
start, but without ongoing change, it runs the risk of only serving as a token gesture rather than

a basis for long-term accountability.
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CHAPTER 4: OPPORTUNITIES AND CHALLENGES OF DOMESTIC
PROSECUTIONS OF INTERNATIONAL CRIMES IN AFRICA

4.1 Introduction

The domestic prosecution of international crimes in Africa has become a vital area for legal
innovation, political debate, and the development of norms. While international tribunals like
the ICC have taken the lead in global accountability, their limitations in accessibility,
legitimacy, and sensitivity to local contexts have pushed African nations to look for domestic
solutions for justice. This change shows a desire for sovereignty and an understanding that
lasting accountability must be based in national institutions. Mutua and Clarke have critiqued
the ICC for its perceived neo-colonial approach, urging African nations to take control of their

justice processes.?!”

Domestic prosecution can provide a way for this, but it comes with challenges such as weak
legal frameworks, political interference in the judiciary, and limited resources. Still, as Chenwi
and Sucker point out, it also opens doors for legal reform, capacity building, and public
involvement.?? The real question is not if domestic prosecution can work but under what
conditions it can be effective and legitimate. This chapter discusses these issues by looking at
three case studies: South Africa, Kenya, and Uganda. Each case shows a different path in the
pursuit of domestic accountability. Through a comparative analysis and critical review of recent
studies, this chapter aims to highlight the structural, political, and normative factors that

influence the prosecution of international crimes in African legal systems.

4.2 Legal Frameworks and Institutional Capacity

South Africa’s legal system is often recognized as one of the most progressive in Africa by
international organisations and constitutional scholars especially due to its inclusion of
international norms. The Implementation of the Rome Statute Act 27 of 2002 allows for the
domestic prosecution of international crimes and underscores South Africa’s commitment to
complementarity. However, as Chenwi and Sucker indicates, the Act remains largely unused,

with few cases prosecuted under its guidelines.??! This gap between what the law allows and

29Mutua M The International Criminal Court in Africa: Challenges and Opportunities NOREF Working Paper
(2010) 12 15; Clarke KM Fictions of justice: The International Criminal Court and the challenge of legal
pluralism in Sub-Saharan Africa (Cambridge University Press, 2009).

220 Chenwi L and Sucker F ‘South Africa’s Competing Obligations in Relation to International Crimes’ (2018)
8Constitutional Court Review 310 315.

221 Chenwi L and Sucker F ‘South Africa’s Competing Obligations in Relation to International Crimes’ (2018) 8
Constitutional Court Review 310 315.
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actual prosecutorial activity reveals deeper institutional challenges, including inadequate
training, resource shortages, and political reluctance. In response to the 2007 and 2008 post-
election violence, Kenya proposed creating a special tribunal, which ultimately failed due to
political pushback. The subsequent formation of the ICD within the judiciary was a
compromise, but its authority and legal foundation remain debated. Muigai criticizes the ICD
as a mere “symbolic gesture” instead of a functional mechanism, pointing out its lack of clear

legislation and operational independence.?*?

The ICD’s inability to prosecute high-level offenders highlights the limits of legal reform when
political will is lacking. Uganda’s International Crimes Division, established in 2008, was
initially seen as a hopeful model for domestic accountability. It was responsible for prosecuting
crimes committed by the LRA, including war crimes and crimes against humanity. However,
Nouwen notes that the ICD’s narrow focus on rebel groups and its reluctance to confront state-
related abuses weaken its credibility.??* This selective approach to justice reveals broader
challenges in aligning domestic prosecution with international standards. Without thorough
legislative reform and investment in institutions, Uganda's efforts may become more about

appearances than genuine change.

4.3 Political Will and Judicial Independence

Political will is essential for effective domestic prosecution. In South Africa, the government's
2016 attempt to withdraw from the ICC, triggered by the Bashir controversy, showed
significant tensions between executive preferences and constitutional duties. The Democratic
Alliance v Minister of International Relations and Cooperation the case illustrates how
executive preferences to withdraw from the ICC after the Bashir controversy conflicted with
constitutional requirements of parliamentary oversight.”** The judiciary’s insistence on
following international law, as seen in the Southern Africa Litigation Centre v Minister of
Justice case, confirmed its independence.’”® The applicants in Southern Africa Litigation

Centre and Others v National Director of Public Prosecutions and Others contested the

222 Muigai G ‘International Crimes Division of the High Court of Uganda: Challenges and Opportunities’ in Jalloh
CC (ed) The International Criminal Court and Africa (2013) Oxford University Press: Oxford 165 170.

223 Nouwen SMH Complementarity in the line of fire: The catalysing effect of the International Criminal Court in
Uganda and Sudan (Cambridge University Press, 2013) 236-238.

224 Democratic Alliance v Minister of International Relations and Cooperation and Others 2017 (3) SA 212
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National Prosecuting Authority’s and the South African Police Services 2007 decision to not
look into claims of torture by Zimbabwean officials. The NPA received a comprehensive docket
from the SALC, which contended that the acts were crimes against humanity and ought to be
prosecuted in accordance with the International Criminal Court Act 27 of 2002 (ICC Act)'s
Implementation of the Rome Statute. Because the accused criminals were known to visit South
Africa, the case could be brought under the universal jurisdiction clause of the ICC Act.??® The
NPA’s refusal to conduct an investigation was deemed illegal, unconstitutional, and invalid by
the North Gauteng High Court. According to the ruling, South Africa is required by law to look
into and prosecute international crimes "as far as possible" under the ICC Act, both
domestically and abroad. The court stressed that even in cases where crimes take place outside
of South Africa’s borders, this duty is applicable and is not territorially limited. >’ Additionally,
it made clear that a "reasonable basis to proceed," rather than complete prosecutorial certainty,

is the evidentiary threshold for starting investigation.??®

The prosecutorial obligation under South African law was greatly broadened by this
interpretation. The government's position was supported by multiple arguments. According to
the NPA and SAPS, the investigation may violate Zimbabwe’s sovereignty, the evidence was
insufficient, and the issue had "far-reaching implications" for South Africa’s foreign policy.
They also questioned whether SALC's cooperation procedures were lawful and how witness
statements could be verified. The court, however, dismissed these claims, stating that political
factors cannot supersede legal duties under the Constitution and the ICC Act.??° The ruling has
been hailed by academics for its audacious reaffirmation of South Africa’s commitments under
international criminal law. Gevers characterises it as a seminal ruling that changed the nation’s
international justice environment, especially by elucidating the extent of universal jurisdiction
and the standard of proof for inquiries.?** The court developed Dugard’s earlier argument for a

prima facie duty to prosecute crimes against humanity.?*! The court’s expansive interpretation

226 Gevers C ‘Southern Africa Litigation Centre and another v National Director of Public Prosecutions & others’
(2013) 130 South African Law Journal 293.

227 Southern Africa Litigation Centre and another v National Director of Public Prosecutions & others 2012 (10)
BCLR 1089 (GNP) para 13.4.

228 Southern Africa Litigation Centre and another v National Director of Public Prosecutions & others 2012 (10)
BCLR 1089 (GNP) paras 34.2-34.5.

229 Southern Africa Litigation Centre and another v National Director of Public Prosecutions & others 2012 (10)
BCLR 1089 (GNP) para 13.4.

230 Gevers C ‘Southern Africa Litigation Centre and another v National Director of Public Prosecutions & others’
(2013) 130 South African Law Journal 293 302.

231 Dugard J “Is the Truth and Reconciliation process compatible with international law? An unanswered question’
(1997) 13 South African Journal on Human Rights 258 265.
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is supported by O'Keefe’s analysis of universal jurisdiction, which states that presence in the

territory should initiate enforcement rather than restrict prescriptive jurisdiction.?*?

However, as Sarkin points out, the executive’s uncertainty has hindered actual prosecutions,

creating a gap between legal principles and political actions.?*

Kenya’s political situation presents a more obvious challenge. The ICC’s cases against
President Kenyatta and Deputy President Ruto were marked by witness intimidation, lack of
cooperation, and political opposition. Gathii argues that these situations highlight a larger issue
of elite impunity, where legal institutions give way to political interests.>** The ICD, despite its
potential, has struggled to maintain its independence under executive pressure. This
politicization of justice harms public trust and reinforces the view that accountability is only

for the powerless.

Uganda’s prosecutorial choices are also influenced by executive control. The ICD’s focus on
LRA commanders, though important, overlooks state actors involved in similar abuses.
Nouwen argues that this imbalance shows a strategic use of justice to strengthen power rather
than foster accountability.®> Judicial independence is further weakened by unclear
appointment processes and limited oversight. Unless Uganda adopts a more fair and inclusive

approach, its domestic prosecution efforts will remain incomplete and politically motivated.

4.4 Socio-Economic Constraints and Public Engagement

Socio-economic realities significantly affect the feasibility and legitimacy of domestic
prosecutions. In South Africa, the National Prosecuting Authority (NPA) has faced ongoing
budget issues, limiting its ability to handle complex international crime cases. Redpath notes
that the NPA’s lack of resources has pushed international crimes to the edge of its prosecutorial

strategy.”*® Civil society organizations like the Southern Africa Litigation Centre have stepped

232 O’Keefe R “Universal jurisdiction: Clarifying the basic concept’ (2004) 2 Journal of International Criminal
Justice 735 750.

233 Sarkin J ‘Understanding South Africa’s changing positions on international criminal justice: Why the country
wanted to withdraw from the International Criminal Court (ICC) and why it may remain in the ICC for the time
being’ (2020) 40 Cadernos de Estudos Africanos 12-15.

234 Gathii JT The Performance of Africa’s International Courts: Using Litigation for Political, Legal, and Social
Change (2020) 145 150.

235 Nouwen SMH Complementarity in the line of fire: The catalysing effect of the International Criminal Court in
Uganda and Sudan (Cambridge University Press, 2013).

236 Jean Redpath Failing to Prosecute? Assessing the State of the NPA in South Africa (2012) Institute for Security
Studies 43 45.
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in to help, but their efforts need ongoing support and collaboration with institutions. Through
strategic litigation and capacity-building assistance for attorneys and grassroots organizations,
the SALC works to advance human rights and the rule of law throughout Southern Africa, and
it advocates for greater institutional accountability and gives small grants to community-based

organizations.?’

Kenya’s ICD has struggled to connect with affected communities, especially in rural and
marginalized areas. Otieno highlights the need for victim involvement and public outreach,
arguing that justice should be both accessible and responsive.?*® The ICD’s failure to engage
meaningfully with victims has weakened its legitimacy and reinforced feelings of elitism.
Scholars call for strong outreach programs, legal aid services, and culturally relevant
engagement strategies to ensure that justice is not only achieved but also perceived as fair. In
Uganda, social and economic inequalities, along with historical grievances, complicate the
quest for justice. Many victims of LRA atrocities do not have access to legal representation or
information about the ICD’s proceedings. Akhavan points out the lack of reparative
mechanisms and psychological support, which further alienates survivors. Civil society actors
have been crucial in filling these gaps, but their abilities can be inconsistent and often depend
on donations. A more inclusive and victim-focused approach is vital for achieving meaningful

accountability and reconciliation.

4.5 Comparative Perspectives: Kenya and South Africa

This section draws on comparative experiences from Kenya and South Africa to contextualize
Uganda’s hybrid approach to transitional justice. Kenya’s post-election violence in 2007 to
2008 led to the establishment of the Commission of Inquiry into the Post-Election Violence
(CIPEV), yet efforts to prosecute those responsible were marred by political interference and
institutional paralysis. As Bjork and Goebertus argue, Kenya’s failure to hold perpetrators
accountable domestically prompted ICC intervention, exposing the limits of complementarity
when political will is absent.?*® The ICC’s involvement in the Kenyan cases particularly the
charges against high-ranking officials highlighted the tension between sovereignty and

international justice, a dynamic that resonates with Uganda’s own prosecutorial challenges.

237 Brickhill J Strategic litigation in South Afiica: Understanding and evaluating impact (2022) DPhil thesis,
University of Oxford.

238 Dodgson K Victim participation in practice at the International Criminal Court: Kenya case study (2016) LLM
thesis, University of Cape Town 42 56.

239 Bjork C and Goebertus J ‘Complementarity in action: The role of civil society and the ICC in rule of law
strengthening in Kenya’ (2011) 14 Yale Human Rights and Development Law Journal 210 220.
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South Africa’s Truth and Reconciliation Commission (TRC) prioritized restorative justice over
retributive prosecution. The TRC, established under the Promotion of National Unity and
Reconciliation Act 34 of 1995, offered conditional amnesty in exchange for full disclosure,
aiming to foster national healing.?*® As Mutua notes, South Africa’s model emphasized truth-
telling and reconciliation, but critics argue that it sacrificed accountability for political
stability.?*! This approach differs sharply from Uganda’s ICD, which seeks to prosecute
international crimes while still operating under the shadow of the Amnesty Act.?*> Uganda’s
attempt to balance prosecution with amnesty reflects its unique transitional context, but as
Nouwen warns, such hybridity risks undermining legal consistency and public trust in justice

institutions.?*

Uganda’s model sits uneasily between Kenya’s politicized prosecutions and South Africa’s
restorative framework. The Kwoyelo case exemplifies this tension: while it signals a
commitment to accountability, the selective application of amnesty and delayed proceedings
raise concerns about fairness and coherence. Mulerwa argues that hybrid models must be
supported by clear legal frameworks and consistent prosecutorial standards to avoid reinforcing
impunity.?** This comparative analysis underscores the need for Uganda to clarify its
transitional justice strategy either by reforming the ICD’s mandate to align with international
norms or by developing a coherent policy that integrates both restorative and retributive
elements.

The South African model of restorative justice was praised by policy makers and human rights
organisations for being new, but it was much more complicated than just choosing between
truth and amnesty. The Promotion of National Unity and Reconciliation Act 34 of 1995 created
the Truth and Reconciliation Commission, which granted conditional amnesty to those who
fully disclosed crimes with political motivations. This system was intended to foster national
healing and unity in addition to revealing the truth. This process was centered on public
hearings, where offenders could confess in front of the country and victims could talk about
their experiences. The emotional depth and societal impact of telling the truth, for instance,

were demonstrated by the testimony of the family of Nokuthula Simelane, a young woman who

240 Promotion of National Unity and Reconciliation Act 34 of 1995 s 20(1).

24 Mutua M ‘The International Criminal Court in Africa: Challenges and opportunities’ (2010) NOREF Working
Paper.

242 Amnesty Act, Cap. 294, Laws of Uganda, 2000.

243 Nouwen SMH Complementarity in the line of fire: The catalysing effect of the International Criminal Court in
Uganda and Sudan (Cambridge University Press, 2013).
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unpublished LLM thesis, University of the Western Cape 42 56.
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was kidnapped and killed by apartheid security forces, and whose mortal remains have not been
found to date.?*> The TRC did not, however, offer universal amnesty. Only 1,167 of the 7,112
applications that were submitted were accepted, and more than 5,000 were turned down.2*¢ The
TRC referred cases to the National Prosecuting Authority for criminal investigation and
prosecution in situations where amnesty was refused or not requested. Even though the NPA
had thorough case files, its inaction on these referrals has drawn harsh criticism for eroding the

TRC's legacy and sustaining impunity.>*’

The limitations of restorative justice are demonstrated by the South African case of former
apartheid death squad commander Eugene de Kock. Despite his amnesty application, he was
prosecuted and found guilty due to his incomplete disclosures and the seriousness of his crimes.
His incarceration made a strong statement that some crimes were too serious to be made right
without punishment.?*® This two-pronged strategy conditional amnesty and selective
prosecution shows that South Africa's model was not without accountability. It also emphasizes
the significance of institutional follow-through, which has proven difficult for Uganda's ICD

to accomplish.

Kenya’s post-election violence in 2007 to 2008, on the other hand, demonstrated how weak
domestic accountability systems are. The creation of a special tribunal to bring charges against
those responsible was suggested by the Commission of Inquiry into the Post-Election Violence,
also referred to as the Waki Commission. Progress was halted, though, by political meddling
and a lack of prosecutorial independence. High-ranking officials, including William Ruto and
Uhuru Kenyatta, were charged by the ICC as a result of the failure to act domestically.?*’ The
risks of depending on international justice systems in situations where domestic institutions are
inadequate or compromised are highlighted by Kenya's experience. It also exposes the ways in

which political elites can sway transitional justice procedures in order to avoid responsibility.

245 Truth and Reconciliation Commission of South Africa Final report Vol 5 (1998) 186 187; Vol 6 (1998)
617 618.

246 Truth and Reconciliation Commission of South Africa Final report Vol 5 (1998) 186 187; Vol 6 (1998) 617 618.
247 African Union African Union transitional justice policy (2019) 14 15 available at
https://au.int/sites/default/files/documents/36541-doc-au_tj_policy_eng web.pdf (accessed 30 November 2025).
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Georgetown University Press: Washington DC’ (2011) 11(3) African Journal on Conflict Resolution 159 163
available at Attps.//www.accord.org.za/ajcr-issues/walk-with-us-and-listen-political-reconciliation-in-afirica/
(accessed 5 December 2025).
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Between these two extremes, Uganda's hybrid model is uneasy. Despite its symbolic
significance, the Kwoyelo case has been tainted by procedural fragmentation, delays, and
uneven amnesty implementation. Jalloh contend that in order to prevent impunity from being
reinforced, hybrid models need to be backed by logical legal frameworks and uniform
prosecutorial standards.?>® Although Uganda has formally committed to international justice
through its ratification of the Rome Statute and creation of the ICD, there is still a significant
disconnect between institutional capacity and legal aspirations. Uganda must make
investments in judicial training, define the ICD’s role, and make sure that amnesty clauses do
not compromise the rule of law in order to close this disparity. Comparative lessons from Kenya
and South Africa show that transitional justice requires more than symbolic gestures. It
demands sustained political will, legal clarity, and institutional integrity. This chapter adds to
the discussion by combining legal analysis with criticism of institutions. While scholars often
focus on procedural mistakes or symbolic wins, I argue that the Kwoyelo case reveals a deeper
issue: the gap between Uganda’s commitments and its actual ability to deliver justice. To close
this gap, there is need to reform laws, provide judicial training, and make sustained investments

in the ICD.

This chapter highlights that Uganda’s legal framework for prosecuting international crimes
has a significant shortfall. There is a difference between formal commitments, like ratifying
the Rome Statute, and the ability to achieve justice through the ICD. The Kwoyelo case
highlights this disconnects, showing problems like fragmented laws, insufficient judicial
training, and weak institutions. Closing this gap requires specific reforms: creating strong
laws to criminalise key international crimes, improving judicial capacity, and bolstering the

ICD’s resources.

4.6 Political and Prosecutorial Challenges

Uganda’s attempts at domestic prosecution are influenced by its complicated history of conflict,
authoritarian rule, and debates over transitional justice. The establishment of the ICD in 2008
was a response to the atrocities committed by the LRA. Initially viewed as a pioneering model,

the ICD has faced criticism for its narrow focus on rebel actors and neglect of state-linked

250 Jalloh C “Special Court for Sierra Leone: Achieving justice?’ (2011) 32(3) Michigan Journal of International
Law 436 437.
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crimes. Nouwen argues that this selective justice undermines the ICD’s legitimacy and shows

a broader pattern of using legal institutions to strengthen executive power.>"!

Political interests heavily influence prosecutorial decisions in Uganda Thomas Kwoyelo’s trial
serves as an example of how political factors affected prosecutorial decisions despite the fact
that other senior figures were implicated in atrocities, Kwoyelo was the first and only
commander of the LRA to be tried domestically and it is contended that this selective strategy
was motivated by political considerations, as the government aimed to show adherence to
international commitments while avoiding legal actions that could jeopardize efforts at
reconciliation..?>? Kwoyelo initially applied for amnesty under Uganda’s Amnesty Act, which
had been used to reintegrate thousands of former combatants. The Constitutional Court ruled
in his favor, but the Supreme Court later overturned this decision, allowing the trial to proceed
and this back-and-forth revealed how political interests shaped the interpretation of law,
balancing reconciliation policies against Uganda’s Rome Statute obligations.>>* The lack of
action against government figures involved in human rights violations demonstrates the limits
of judicial independence, warns of the dangers of politicized justice, stating that accountability
must be fair and inclusive to promote reconciliation.”>* The lack of prosecutions against
government officials such as Museveni implicated in human rights violations in Uganda
demonstrates how political interests undermine judicial independence, creating a form of
politicized justice where accountability is selective and victims are denied fair and inclusive
redress necessary for genuine reconciliation.?>® The ICD’s hesitance to confront state violence
not only damages public trust but also allows impunity to persist, especially in areas affected

by military operations.

The ICD’s dependence on donor funding raises concerns about its sustainability and
independence. The ICD’s dependence on donor funding raises concerns about its sustainability

and independence, it is noted that reliance on external financial support has led to delays,

21 Nouwen SMH Complementarity in the line of fire: The catalysing effect of the International Criminal Court
in Uganda and Sudan (Cambridge University Press, 2013).
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2026).
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uncertainty in long-term operations, and vulnerability to political influence, undermining its
ability to consistently prosecute international crimes without external pressure.?*® Without
domestic investment and legislative backing, Uganda’s prosecution efforts may stagnate.
Scholars stress the need for structural reforms, including clear appointment processes, better
oversight mechanisms, and broader jurisdictional powers. An equitable approach that addresses
both rebel and state crimes is crucial for rebuilding public trust and advancing transitional

justice.

4.7 The Role of Civil Society and Regional Networks

Civil society organizations have become essential players in promoting domestic
accountability across Africa. In South Africa, groups like the Southern Africa Litigation Centre
have utilized strategic litigation to push for state compliance with international obligations.
Their successful challenge against the government's failure to arrest Bashir shows how legal
activism can connect law with enforcement. As Thusi and Mashabela observe, CSOs often act
as watchdogs, mobilizing public support and holding institutions accountable when state actors

fail. >’

In Kenya and Uganda, CSOs are vital for documenting abuses, supporting victims, and
advocating for legal reform. However, their effectiveness is often hampered by limited
resources, political hostility, and reliance on donors. Demattee stresses the need for legal
protections and institutional partnerships to protect civil society space.?>® Without supportive
environments, CSOs cannot carry out their mission of promoting justice and amplifying

marginalized voices.

Regional networks like the African Court on Human and Peoples’ Rights and the East African
Court of Justice provide additional paths for accountability. Habimana argues that cross-border

legal cooperation can strengthen capacity, align standards, and provide oversight where

256 International Center for Transitional Justice Uganda’s Long Road to Accountability: The Kwoyelo Verdict
(2024) ICTJ: New York available at https://www.ict].org/news/uganda-kwoyelo-verdict (accessed 3 March
2026); Avocats Sans Frontieres Uganda: A Landmark Verdict in the Kwoyelo Trial, but Is Justice Fully Served?
(2024) ASF: Brussels available at https://www.asf.be/blog/uganda-kwoyelo-verdict (accessed 3 March 2026);
Nortje W and Nanyunja B ‘Appraisal of the Kwoyelo judgment at the International Crimes Division in Uganda:
A tale of retribution or restoration?’ (2025) 23 Journal of International Criminal Justice 689—705
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domestic institutions fall short.?>’

However, these networks can only function effectively if
states are willing to engage sincerely. Domestic prosecution can gain from regional support,

but only if states commit to principles of transparency, fairness, and rule of law.

4.8 Transitional Justice and the Future of Domestic Prosecution

Domestic prosecution should be part of broader transitional justice frameworks that include
truth-telling, reparations, and institutional reform. Holding people accountable for international
crimes is not just about punishment; it is about restoring dignity, rebuilding trust, and
preventing future violence. Musangwa argues that prosecutions need to be paired with truth
commissions and efforts to memorialize to achieve comprehensive justice.?®® Without these

elements, legal actions may become disconnected from the true experiences of victims.

South Africa’s Truth and Reconciliation Commission provides important lessons. While it was
effective at documenting abuses and promoting dialogue, its failure to follow up with
prosecutions left many victims feeling disillusioned.”®! Kenya’s Truth, Justice and
Reconciliation Commission (TJRC) faced similar issues, with its recommendations largely
ignored by political leaders. Uganda’s transitional justice policy is still in draft form, indicating
a lack of urgency and political will. These experiences highlight the need for integrated
approaches that link legal accountability with social healing. The future of domestic
prosecution in Africa will depend on political courage, civic engagement, and institutional
reform. As African nations deal with the legacies of mass violence and impunity, domestic
prosecution must develop as part of a justice agenda that drives transformation. Scholars
advocate for context-sensitive models that prioritize victim participation, community
engagement, and restorative outcomes. Only then can domestic prosecution deliver credible

and inclusive justice.

2% Habimana P ‘The shadows of cross-border legal practice in the East African Community’ (2024) 21(1) Lwati:
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4.9 Conclusion

Domestic prosecution of international crimes in Africa is both a legal necessity and a political
difficulty. The experiences of South Africa, Kenya, and Uganda, as illustrated in this Chapter,
demonstrate the complex relationships between legal systems, political dynamics, and public
involvement. While each country has made progress, ongoing challenges such as prosecutorial

inaction and selective justice continue to hinder advancement.

Recent research emphasizes that domestic prosecution needs to be integrated into broader
efforts to enhance the rule of law, safeguard judicial independence, and empower civil society.
Comparative analysis shows that success requires more than just laws; it demands a steady
commitment to justice, transparency, and reform. Civicus emphasizes that accountability is a
civic and moral obligation that transcends technical compliance and is based on the principles
of justice, dignity, and solidarity.?®*As Africa continues to face the consequences of mass
violence, domestic prosecution serves as a vital tool for accountability. However, its potential
will only be realized if states go beyond symbolic acts and truly embrace justice as a reality for
all citizens. Moving forward requires courage, collaboration, and a strong commitment to

fairness and human dignity.

262 CIVICUS ‘Accountability’ available at Atips://www.civicus.org/index.php/media-resources/op-eds/6475-the-
civic-space-crisis-in-africa-and-how-civil-society-responds (accessed 28 November 2025).
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CHAPTER 5: RECOMMENDATIONS AND CONCLUSION

5.1 Introduction

The Thomas Kwoyelo trial before Uganda's ICD is not just a significant legal milestone; it
highlights the broader challenges of domestic prosecution of international crimes in Africa.
This chapter summarizes the findings of the thesis and presents focused recommendations to
improve Uganda's legal and institutional frameworks. While Uganda has made notable efforts
to apply the principle of complementarity under Article 17 of the Rome Statute, significant
gaps still exist in law, practice, and political will. These gaps weaken the credibility of the ICD

and threaten the larger goals of transitional justice and accountability.

This chapter clearly takes a stance. It does not simply describe the current situation; it
emphasizes what should happen. Justice must go beyond being symbolic, it should be
transformative, inclusive, and based on the rule of law. The Kwoyelo case shows both the
potential and risks of domestic accountability. On one hand, it shows Uganda’s willingness to
handle international crimes locally. On the other hand, it reveals how fragile institutions can be
when faced with political interference, legal uncertainties, and limited resources. As Nortje and
Nanyunja argue, political involvement in prosecutorial choices in Uganda undermines the

ICD’s legitimacy and weakens public trust.?6?

The recommendations in this chapter are based on real evidence, comparative analysis, and
reasoned arguments. They are practical steps aimed at improving Uganda’s ability to provide
credible justice. Drawing comparative lessons from Kenya and South Africa, this chapter urges
legislative reform, improved institutions, victim-centered justice, and regional cooperation. It
also calls for renewed support for judicial independence and engagement with civil society.

Justice, as Fischer reminds us, is not just a technical task; it is a moral and political necessity.%*

5.2 Legislative Reform: Codify Core International Crimes

Uganda's legal framework for prosecuting international crimes is still fragmented and
incomplete. Although the ICC Act 0of 2010 incorporated the Rome Statute, it did not criminalize

key international crimes such as genocide, war crimes, and crimes against humanity. This

263 Nortje W and Nanyunja B ‘An appraisal of the Kwoyelo judgment at the International Crimes Division in
Uganda: A tale of retribution or restoration?’ (2025) Journal of International Criminal Justice advance article 7
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omission has forced prosecutors to depend on outdated laws like the Geneva Conventions Act
of 1964 and the Penal Code Act of 1950, which do not offer the specificity and procedural
protections needed for complex international trials. As Nakitto points out, Uganda's failure to
codify these crimes weakens its ability to meet its obligations under Article 17 of the Rome

Statute.?®

The Kwoyelo trial highlights the repercussions of this legal gap. Kwoyelo faced charges under
various statutes, some of which existed before Uganda ratified the Rome Statute. This led to
confusion about jurisdiction, admissibility, and procedural fairness. The lack of a unified legal
framework also caused delays and appeals, including Kwoyelo's constitutional petition for
amnesty. As Imoedemhe notes, vague definitions for ‘inability’ and ‘unwillingness’ under
complementarity make it challenging to determine if Uganda’s prosecution meets international
standards.?*® Therefore, legislative reform is crucial to specify Uganda's legal responsibilities

and strengthen the ICD's role.

I argue that Uganda needs to create a comprehensive International Crimes Act that consolidates
existing laws and aligns with international norms. This Act should define core crimes, outline
modes of liability, and include principles like command responsibility and superior orders. It
should also offer procedural protections for defendants and victims, such as fair trial guarantees
and reparations. Without such reform, Uganda risks turning domestic prosecution into a show
rather than a genuine effort for justice. Uganda’s disjointed legal system for prosecuting
international crimes has drawn criticism from analysts, especially for its reliance on antiquated
laws and the weaknesses in the 2010 ICC Act. Few scholars have, however, specifically called
for a stand-alone International Crimes Act that unifies current legislation and integrates global
norms, such as liability principles and procedural safeguards. Kidali, for instance, has
maintained that Uganda's failure to codify fundamental international crimes compromises the

legitimacy of domestic prosecutions and its obligations under Article 17 of the Rome Statute.?®”

Oola highlights how Uganda’s legal loopholes make evaluations of admissibility and fairness

more difficult and criticizes the ambiguity surrounding complementarity, particularly in the

265 Nakitto S The implementation of the Rome Statute of the International Criminal Court in Uganda and South
Africa: A critical analysis (2017) PhD thesis, Brunel University 1 350.

266 Imoedemhe, O.C. (2017). The Complementarity Regime of the Rome Statute: An Analysis of Its Components.
In: The Complementarity Regime of the International Criminal Court. Springer, Cham.
https.//doi.org/10.1007/978-3-319-46780-1_2.

267 Kidali AH ‘The complementarity principle: Balancing state sovereignty and the prosecution of international
crimes in Africa’ (2023) International Journal of Fundamental and Multidisciplinary Research 1 15.
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Kwoyelo case.’®®As Hobbs emphasize, complementarity is not just a procedural matter; it is

also moral and transformative.?%°

5.3 Strengthening Institutional Capacity: Invest in the ICD

The effectiveness of the ICD relies not only on legal frameworks but also on institutional
capacity. The Kwoyelo trial revealed significant weaknesses in the ICD’s readiness, including
insufficient staffing, limited forensic expertise, and poor case management.?’® Judges lacked
specialized training in international criminal law, and the court struggled to collaborate with
investigators and prosecutors. As Asiimwe observes, the ICD’s limited resources and lack of

institutional independence have hurt its ability to deliver timely and credible justice.?’!

To strengthen institutions, the ICD needs financial support. The ICD requires a dedicated
budget to hire qualified staff, improve infrastructure, and offer victim services. It also needs
technical help from international partners, including training programs, legal databases, and
forensic tools. However, external support must be combined with domestic commitment. As
Uganda Law Society argues, reliance on donor funding creates dependency and harms
sustainability.?’?> Uganda must take ownership of its justice institutions by allocating resources

and enforcing policies that prioritize accountability.

I propose creating a permanent ICD Secretariat with budgetary independence and professional
staff to manage case handling, victim support, and public outreach. It should also create internal
guidelines for prosecutorial discretion, judicial appointments, and trial procedures. Institutional
reform must be guided by principles of transparency, efficiency, and independence. This
suggestion expands on previous criticisms of the ICD’s operational shortcomings and provides
a tangible institutional remedy that combines internal governance, professionalization, and

budgetary autonomy. Additionally, it supports more general demands for domestic ownership

268 Oola S ‘In the shadow of Kwoyelo’s trial: The ICC and complementarity in Uganda’ in De Vos C, Kendall S
& Stahn C (eds) Contested Justice: The Politics and Practice of International Criminal Court Interventions (2015)
Cambridge University Press: Cambridge 147 170.

269 Hobbs P ‘The catalysing effect of the Rome Statute in Africa: Positive complementarity and self-referrals’
(2020) 31 Criminal Law Forum 345 376.

20 International Center for Transitional Justice Uganda’s Long Road to Accountability: The Kwoyelo Verdict and
Lessons for Future International Crimes Prosecutions (2024) available at https://www.ictj.org (accessed 5
March 2026).

2! Asiimwe T Effecting complementarity: Challenges and opportunities — A case study of the International Crimes
Division of Uganda (2012) available at htips://asf.-be/wp-content/uploads/2012/10/Case-Study-of-the-
International-Crimes-Division-of-Uganda.pdf (accessed 28 November 2025).

272 Uganda Law Society The International Crimes Division of the High Court of Uganda: Towards greater
effectiveness (2018) available at https.://kpsrl.org/sites/default/files/2019-01/2%20-
%20Research%20Report%200n%20the%20International%20Crimes%20Division.pdf (accessed 28 November
2025).
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and sustainability in transitional justice systems. Asiimwe draws attention to the ICD’s
inadequate case coordination, lack of specialised training, and resource constraints, all of which

compromise its legitimacy and efficacy.?”?

Uganda Law Society cautions against becoming overly dependent on donor money, contending
that in order to maintain long-term viability, Uganda needs to make investments in its own
judicial systems.?’* As McGonigle Leyh notes, strategic litigation and civil society oversight
can critically hold institutions accountable. The ICD should transform from a reactive tribunal

into a proactive engine for justice.?”®

5.4 Political Will and Judicial Independence

Political will is essential for effective domestic prosecution. Without it, legal reforms and
institutional investments lack substance. The Kwoyelo trial demonstrated how executive
interests can influence prosecutorial decisions. While Kwoyelo was denied amnesty, other LRA
commanders received it, raising concerns about selective justice. As Oola argues, this
inconsistency reflects a strategic approach to justice that delegitimizes rebel actors while
protecting state officials from scrutiny.?’® This politicization undermines the ICD’s credibility

and violates the principle of impartiality.

It is important to protect judicial independence through structural reforms. The appointment of
judges and prosecutors should be clear, based on merit, and free from political pressure.
Oversight mechanisms must be strengthened to prevent interference and ensure accountability.
As Nouwen notes, domestic courts often serve political ends rather than legal ones.?’” In
Uganda, the ICD’s reluctance to prosecute crimes linked to the state mirrors wider patterns of
executive control. This not only weakens public trust but also breaches Uganda’s obligations

under the Rome Statute.

273 Asiimwe T Effecting complementarity: Challenges and opportunities — A case study of the International Crimes
Division of Uganda (2012) available at htips.//asf.be/wp-content/uploads/2012/10/Case-Study-of-the-
International-Crimes-Division-of-Uganda.pdf (accessed 28 November 2025).

274 Uganda Law Society The International Crimes Division of the High Court of Uganda: Towards greater
effectiveness (2018) available at https.//kpsrl.org/sites/default/files/2019-01/2%20-
%20Research%20Report%200n%20the%20International%20Crimes%20Division.pdf (accessed 28 November
2025).
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Cambridge University Press: Cambridge 147 170.
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I recommend revising the Judicature Act to create an independent Judicial Appointments
Commission with oversight over the ICD. This Commission should include representatives
from the judiciary, civil society, and academia. It should set criteria for appointments, monitor
judicial conduct, and shield judges from retaliation. It is also important to build political will
through civic education, media involvement, and international pressure. Mutangi emphasises
the role of civic participation in promoting legal reform and accountability.?’® The necessity of
protecting Uganda’s judiciary from executive meddling, especially in politically delicate cases,
has been underlined by commentators. To the best of this author’s knowledge, scholars have
not suggested a Judicial Appointments Commission that would have direct control over the
ICD and be set up to involve academia and civil society, as this thesis recommends. While
criticizing Uganda’s lack of judicial independence and advocating for structural changes to
protect impartiality, Ssensikombi does not suggest a commission that would have direct control
over the ICD.?” The necessity of merit-based selection and accountability procedures is
emphasized by recent studies published in the International Journal for Multidisciplinary
Research, which show ongoing political meddling in judicial appointments and rulings.?%’
Ssekisaka emphasises the importance of respecting the separation of powers and judicial

autonomy, especially in contexts where executive influence distorts legal outcomes.?®!

5.5 Victim-Centered Justice: Transitioning from Meaning to Action

The inability of Uganda’s domestic prosecution system to effectively involve victims in the
legal system is among its most obvious flaws. Although the ICD has attempted to incorporate
victim participation, these attempts have been patchy and lacked sufficient funding. Access to
reparations, psychosocial support, and legal representation remains a challenge for victims of

the LRA conflict, especially in northern Uganda. According to Kasande trials run the risk of

278 Mutangi T “Civil society as a transitional justice litigation actor in Africa’ (2022) Afiican Journal on Conflict
Resolution 73 94.

27 Ssensikombi, Alexander, The Independence of the Judiciary: An Assessment of the Reality of the
Constitutional Doctrine in Uganda (May 28, 2017). Available at

SSRN: https://ssrn.com/abstract=2984300 or hitp.//dx.doi.org/10.2139/ssrn.2984300.

280 JJFMR Editorial Board ‘Judicial independence: A continued political interference in Uganda’ (2024)
International Journal for Multidisciplinary Research available at https.// www.ijfmr.com/papers/2024/1/13369.pd
f(accessed 7 November 2025).
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being viewed as symbolic rather than transformative in the absence of meaningful redress.??

Justice must be felt and seen by those who have suffered the most, not just done.

This discrepancy is best illustrated by the Kwoyelo trial. 1t lacked a thorough reparations
framework even though it was the first significant international crimes case to be prosecuted
domestically. The victims had little influence over the proceedings or results and were mostly
passive observers. Given the seriousness of the crimes murder, rape, kidnapping, and torture
this is especially concerning. According to Branham victim participation is a substantive right
that strengthens the legitimacy and restorative potential of justice systems rather than being a
procedural luxury.?®* The very purpose of transitional justice is undermined by Uganda’s

failure to institutionalize this right.

I contend that Uganda needs to set up a Victim’s Trust Fund that is based on the reparation’s
framework used by the ICC. Asset forfeiture from convicted individuals, state allocations, and
support from foreign donors should all be used to fund this fund. It ought to offer monetary
compensation, healthcare, and rehabilitation initiatives rooted in the community. Additionally,
the ICD ought to enact procedural guidelines that ensure victim’s rights to information access,
legal representation, and hearing participation. This suggestion provides a practical remedy that
puts restorative outcomes first and expands on previous criticisms of Uganda’s transitional
justice system. Additionally, it supports more general demands for community-based healing,
victim empowerment, and substantive redress outside of symbolic trials. Kasande cautions that
trials run the risk of being viewed as symbolic actions rather than as a means of achieving
transformative justice in the absence of significant reparations and psychosocial support. 34
She advocates for domestic ownership of victim support systems and contends that reliance on

donor’s compromises sustainability.

In order to strengthen the legitimacy and restorative potential of justice systems, ICC presents

victim participation as a substantive right.?®> Nanyunja and Nortje criticize Uganda for failing

282 Kasande S Reparations for victims of gross human rights violations in Uganda (26 September 2013)
Parliamentarians for Global Action available at htips://www.pgaction.org/pdf/pre/2013-09-26-kasande-sarah-
kihika_speech.pdf (accessed 29 November 2025).

283 Branham, Lynn S., The Overlooked Victim Right: According Victim-Survivors a Right of Access to Restorative
Justice. 98 Denv. L. Rev. Forum 1 (Aug. 11, 2021), Saint Louis U. Legal Studies Research Paper No. 2021-25,
Auvailable at SSRN: /itips.//ssrn.com/abstract=3910753

284 Kasande S Beyond symbolism: Translating Uganda's transitional justice policy into real changes in the lives
of victims (2019) ICTJ] available at /Jttps://www.ictj.org/latest-news/bevond-symbolism-translating-
uganda%E2%80%99s-transitional-justice-policy-real-changes-lives (accessed 29 November 2025).

BSICC Victims before the International Criminal Court: A guide for the participation of victims in the proceedings
of the Court available at https://www.icc-cpi.int/sites/default/files/NR/rdonlyres/SFF91A2C-5274-4DCB-9CCE-
37273C5E9A4B4/282477/160910VPRSBookletEnglish.pdf (accessed 29 November 2025).
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to institutionalize this right, particularly in the case of Kwoyelo.?®¢ Justice without victims is
justice denied, as Mwesigwa highlights.?®” Rebuilding trust and achieving reconciliation

require a genuinely victim-centered approach.

5.6 Public Engagement and Outreach: Filling the Legitimacy Gap

Any justice system's capacity to interact and communicate with the people it serves determines
its legitimacy. The ICD has had trouble reaching impacted communities in Uganda, especially
in remote and underserved areas. The purpose, procedures, and results of the court are still
unknown to many victims and survivors. Particularly among the Acholi people, who suffered
the most during the LRA conflict, this lack of outreach has bred mistrust and alienation.
Invisible justice is frequently indistinguishable from injustice, as noted by International Center

for Transitional Justice.?%®

A chance to increase public trust in domestic accountability was arguably lost with the Kwoyelo
trial. The conflict's most impacted communities were far from Kampala, where the proceedings
took place. There were not many translations, and the media only occasionally covered it.
Perceptions of elitism and exclusion have been strengthened by the ICD's inability to create a
strong outreach strategy, as Nakandha points out.?** In a post-conflict society where confidence
in government institutions is already brittle, this is especially harmful. Outreach is a democratic

duty, not a Public Relations stunt.

I suggest that the ICD establish a Community Justice Unit. This unit should be in charge of
organizing community discussions, translating legal documents into regional languages, and
organizing outreach initiatives. It should also work with civil society organizations to

disseminate information and gather feedback. Justice needs to be responsive, accessible, and

286 Nanyunja B and Nortje W ‘Justice delayed but not denied: The prosecution of Thomas Kwoyelo for
international crimes in Uganda’ (2023) 26 Potchefstroom Electronic Law Journal 1 23

87 Mwesigwa P Victim participation at international courts and tribunals: A Ugandan perspective (2022) LLD
dissertation, Stellenbosch University available at /ttps://scholar.sun.ac.za/server/api/core/bitstreams/b80cf226-
9600-4af8-a72e-1¢4376293 16a/content (accessed 29 November 2025).

B8 ICTJ Uganda's long road to accountability: The Kwoyelo verdict and lessons for future international crimes
prosecutions (2024) available at htips.//www.ictj.org/where-we-work/uganda (accessed 29 November 2025).

289 Nakandha S International justice, victims’ social needs and economic assistance (2017) Thinking Africa
available at https.//www.thinkingafrica.org/V2/portfolio/international-justice-sharon-nakandha/ (accessed 29
November 2025).
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culturally appropriate, according to Afrobarometer.?*® Uganda can change the ICD from a
remote tribunal into a participatory organization that represents the opinions and values of its
citizens by making outreach investments. The legitimacy gap revealed by the Kwoyelo trial, in
which affected communities were alienated by distance, language barriers, and little media
coverage, is directly addressed by this recommendation. It aligns with broader calls for
participatory justice and culturally responsive engagement. Redress contend that injustice and
invisible justice are interchangeable, particularly when victims are not included in the legal
system.?! International Center for Transitional Justice draws attention to the ways in which the
ICD’s inability to interact with northern communities effectively fueled feelings of exclusion

and elitism.>*?

5.7 Regional Cooperation: Strengthening Accountability Through Solidarity

Domestic prosecution does not happen in isolation. It operates within regional and international
legal systems that can either help or obstruct accountability. Uganda’s efforts to prosecute
international crimes would greatly improve with stronger connections to regional institutions
like the African Court on Human and Peoples’ Rights and the East African Court of Justice.
These organizations can offer legal guidance, training, and oversight. As Murithi argues,
cooperation across borders is crucial for recruiting common standards and boosting
institutional resilience.’”> However, regional cooperation requires political commitment and
legal unity. Uganda has not yet ratified the Protocol establishing the African Court, which limits
its access to regional case law and support. There is also a need for better coordination among

East African countries on topics like extradition, legal assistance, and witness protection. As

290 Afrobarometer Access to justice? Ugandans have their doubts Dispatch No. 821 (2024) available at
https.//www.afrobarometer.org/wp-content/uploads/2024/07/AD82 1 -Access-to-justice-Ugandans-have-their-
doubts-Afrobarometer-11july24.pdf (accessed 29 November 2025).

1 REDRESS Victims front and centre: Lessons on meaningful victim participation from Guatemala and Uganda
(2020) available at https://redress.org/storage/2020/12/Victims-Front-and-Centre WEB.pdf  (accessed 29
November 2025).

22 International Center for Transitional Justice Uganda’s long road to accountability: The Kwoyelo verdict and
lessons for future international crimes prosecutions (2024) available at /Jtips:/www.ictj.org/latest-
news/uganda%E2%80%99s-long-road-accountability-kwoyelo-verdict-and-lessons-future-international
(accessed 29 November 2025).

293 Murithi, Timothy. Regional Reconciliation in Afiica: The Elusive Dimension of Peace and Security Uppsala:
Nordiska Africaninstitutet, 2019. - Awvailable at: htips://library.au.int/regional-reconciliation-africa-elusive-
dimension-peace-and-security.
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Adem notes, regional networks can help where domestic institutions fall short, but this only

works if states are willing to engage openly and honestly.?**

I suggest that Uganda ratify the African Court Protocol and take an active role in regional legal
discussions. It should also create bilateral agreements with neighbouring countries to
encourage cooperation on international crimes. These actions would not only improve the
effectiveness of the ICD but also show Uganda’s commitment to a shared vision of justice
across the continent. As Roben highlights, accountability isn't just a national issue it’s a regional
and global necessity.?”> By supporting regional cooperation, Uganda can strengthen its efforts
and help foster a broader culture of justice in Africa. Although academics have stressed the
value of regional cooperation, few have made a direct connection between it and the efficiency
of domestic organizations such as the ICD. Moyo-Kupeta contends that establishing
institutional capacity and harmonizing legal standards require regional cooperation.?*°
According to Adem, regional networks can make up for domestic shortfalls, but only if

governments pledge to cooperate and be transparent.?®’

5.8 The Role of Civil Society: Watchdogs of Justice

Civil society organizations have been vital in promoting accountability in Uganda. They
document abuses, support victims, and challenge government inaction, filling gaps left by
formal institutions. The Southern Africa Litigation Centre’s work in South Africa and the
Refugee Law Project’s community-based research in Uganda illustrate how civil society can

connect law with real experiences.?®

However, CSOs in Uganda face serious hurdles,
including limited funding, political hostility, and legal barriers. The shrinking civic space has
made it hard for organizations to work freely and effectively. As Moyo points out, legal

protections and partnerships are crucial for protecting civil society’s role in transitional

294 Adem SI “Justice without borders: How Africa’s regional courts enhance access to justice — A focus on the East
African Community’ (2025) International Journal of Research in Education Humanities and Commerce 150.

295 Rgben V ‘Accountability in international law’ (2020) Max Planck Encyclopedia of International Procedural
Law available at https://opil.ouplaw.com/display/10.1093/law-mpeipro/e2378.013.2378/law-mpeipro-e2378
(accessed 29 November 2025).
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an African transformative justice’ (2024) 18(2) International Journal of Transitional Justice 191 200.
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2% Mutangi T ‘Civil society as a transitional justice litigation actor in Africa’ (2022) Afiican Journal on Conflict
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justice.”” Without a supportive environment, CSOs cannot carry out their mission of

amplifying marginalized voices and holding those in power accountable.

I believe the Ugandan government must see civil society as a partner rather than an opponent.
It should repeal restrictive laws, offer funding opportunities, and create platforms for dialogue
and collaboration. The ICD should build partnerships with CSOs through advisory committees,
joint outreach programs, and victim support initiatives. As Brankovic notes, civil society is not
a substitute for government action, but it is an essential complement.>*° A vibrant civil society
is crucial to democratic accountability. Although academics have recognized the significance
of CSOs, few have suggested formal cooperation through joint initiatives and advisory
committees. In response to Uganda’s dwindling civic space, this proposal provides a
framework for using legal partnerships to elevate underrepresented voices. It is consistent with
participatory governance and democratic accountability. Moyo contends that partnerships and
legal protections are necessary to allow CSOs to carry out their watchdog function.®"!
Brankovic highlights that in the context of transitional justice, civil society enhances
government action rather than takes its place.’*> The Southern Africa Litigation Center serves
as an example of how strategic litigation can uphold human rights and hold governments

responsible.’*?

5.9 Conclusion: Toward a Transformative Justice Agenda

The prosecution of international crimes in Uganda, exemplified by the Thomas Kwoyelo trial,
reveals both progress and complexity. On one hand, Uganda has shown a willingness to
incorporate international justice through the establishment of the ICD and the adoption of the

Rome Statute. On the other, it has struggled with legal fragmentation, political interference,

2% Moyo K ‘Civil society as a transitional justice litigation actor in Africa’ (2022) 22(2) African Journal on
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weak institutions and limited victim involvement. These contradictions highlight the broader
challenges of putting complementarity into practice in post-conflict societies. Instead of seeing
Acholi customs as a challenge to the ICD, they should be recognized as an opportunity to
enhance Uganda’s transitional justice system. A mixed model, where formal prosecution works
with traditional reconciliation, can promote both legal justice and social healing. For this to
work, Uganda must create a clear policy framework that respects cultural practices while
following international legal standards. This dual approach would boost the ICD’s legitimacy
and ensure that justice is not only delivered but also understood and accepted by the

communities most impacted.

Although Uganda’s ICD was created to prosecute crimes against humanity and war crimes, the
Kwoyelo trial only partially complied with Rome Statute requirements. Thomas Kwoyelo was
found guilty by the ICD in August 2024 on 44 counts of war crimes and crimes against
humanity, including rape, torture, murder, and enslavement.>** The trial took 15 years to
conclude, undermining the Rome Statute’s principle of expeditious justice even though this
verdict showed Uganda's willingness to apply international criminal law domestically.>%
Furthermore, Kwoyelo was initially protected by Uganda’s Amnesty Act, which caused conflict
between national reconciliation initiatives and international commitments.’®® Theoretically,

Uganda’s frameworks are in line with the principles of the Rome Statute, but in reality,

compliance was hampered by delays and contradicting laws.

International criminal law was not consistently enforced in Uganda due to political and
prosecutorial obstacles. As the first LRA commander to be tried domestically, Kwoyelo’s case
exposed selective prosecution; other high-ranking individuals were not prosecuted, raising
questions about political motivations. Despite Rome Statute obligations to prosecute serious
crimes, political meddling was apparent when courts discussed whether Kwoyelo should
benefit from the Amnesty Act justicerapidresponse.org. Inadequate funding and a lack of
expertise contributed to frequent adjournments and procedural inefficiencies, which further
slowed proceedings. The Kwoyelo trial illustrated how Uganda's inconsistent application of

international criminal law was hampered by institutional weakness and political factors.
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To improve just and efficient prosecutions, Uganda needs to restructure its institutional and
legal systems. Because the Kwoyelo case demonstrated how reconciliation policies clashed
with international justice, analysts contend that shielding the ICD from political influence is
essential. The Kwoyelo trial would be less complicated and error-prone if judges and
prosecutors received training in international criminal law.’®” Rome Statute standards are
undermined, and participation is discouraged by the inadequate victim and witness protection
mechanisms. Lastly, bringing Uganda’s domestic laws into compliance with the provisions of
the Rome Statute would fill in the gaps that allowed amnesty discussions to sabotage
proceedings. For future prosecutions to be credible and equitable, Uganda must implement

reforms in the areas of independence, training, victim protection, and legislative harmonization.

This thesis argues that justice should be more than a legal formality, it should be a
transformative process based on fairness, inclusion, and accountability. The recommendations
provided here covering legislative changes, institutional strengthening, victim centered justice
and regional cooperation are not comprehensive, but they are necessary. They express the belief
that domestic prosecution is not merely a technical task but a moral and political duty to uphold

the dignity of victims and the rule of law.

As Africa continues to confront the legacies of large-scale violence and impunity, Uganda’s
experience offers both cautionary lessons and hopeful possibilities. The ICD could serve as a
model for domestic accountability, but this requires consistent laws, independent institutions
and an active citizenry. Justice, as Fischer reminds us, is not just a goal but a process.’*® It
demands courage, teamwork and a steadfast commitment to human dignity. This thesis
contributes to that journey and calls for action from all who believe in the power of justice to

transform lives.

307 Nortje W and Nanyunja B ‘Appraisal of the Kwoyelo judgment at the International Crimes Division in
Uganda: A tale of retribution or restoration?’ (2025) 23 Journal of International Criminal Justice 689-705

308 Fischer M Transitional justice and reconciliation: Theory and practice (2011) Berghof Handbook 407 408
available at htips://berghof-foundation.org/files/publications/fischer tj_and rec_handbook.pdf  (accessed 30
November 2025).
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