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Local government structures were subordinate creatures of statute, deriving their powers from

national and provincial government, thus ‘serving as the latter’s administrative arm’.M!

With the final Constitution came a significant change in the status of local government. There
was the constitutional recognition of local government as a sphere of government,*? together
with an entire chapter where local government is established as a distinctive sphere of
government,*? as well as the recognition of its executive and legislative authority.** Local
government went from being merely an administrative arm of national and provincial

government, to being an equal partner in governance.’

3. CONSTITUTIONAL OBJECTS AND DEVELOPMENTAL OBJECTIVES OF
LOCAL GOVERNMENT

The Constitution enhances the status of local government, by not only asserting local
government’s powers, but also protecting them in a number of its provisions. The Constitution
envisages that a municipality ‘has the right to govern, on its own initiative, the local government
affairs of its community, subject to national and provincial legislation, as provided for in the
Constitution’.!® The Constitution further provides objects and developmental objectives that
local government must enhance and abide by.*” The objects set out in the Constitution for local
government are ‘to provide democratic and accountable government for local communities; to
ensure the provision of services to communities in a sustainable manner; to promote social and
economic development; to promote a safe and healthy environment; and to encourage the

involvement of communities and community organisations in the matter of local government.’ 8

" Steytler N & De Visser J LGLSA (2014) 1: 8; see also CDA Boerdery (Edms) Bpk and Others v the Nelson Mandela
Metropolitan Municipality and Others 2007 (4) SA 276 (SCA) at para 33.

2 Section 40(1) of the Constitution, see also section 151(3) for local government’s right to exercise self-
government; see also Steytler N ‘The powers of local government in decentralised systems of government’ (2003)
2, Local Government Working Paper Series No. 2 where he states that ‘the extensive protection of local self-
government in the South African Constitution of 1996 was the result of both democratic and developmental
objectives’.

B Chapter 7 of the Constitution, 1996.

¥ Section 156(a) of the Constitution.

 Fedsure Life Assurance Ltd and Others v Greater Johannesburg Transitional Metropolitan Council and Others
1998 (12) BCLR 1458 (CC) at para 26.

18 Section 151(3) of the Constitution. See also section 4 of the Systems Act.

Y7 Sections 152 and 153 of the Constitution.

¥ Section 152(1) of the Constitution; see also section 153 of the Constitution.

39



The development focus of local government has extended beyond mere service delivery, and
now includes, as its objects, the broader social and economic development of the community.®
This means that local government must create the right conditions for development to take place.
This is also echoed in the White Paper on Local Government,”® which is premised on the notion
of developmental local government. The White Paper on Local Government defines
developmental local government as ‘local government committed to working with citizens and
groups within the community to find sustainable ways to meet their social, economic and

material needs and improve the quality of their lives®.?

In terms of the White Paper, developmental local government consists of four characteristics

namely:?

1. Maximising social development and economic growth, which requires the powers and
functions of local government to be exercised in a manner that has an impact on social
development and economic growth of communities.

2. Integrating and coordinating, which requires local government to coordinate and integrate
its developmental activities with those of national and provincial departments, trade
unions, community groups and the private sector.

3. Democratising development, empowering and redistributing, this requires local
government to promote community participation with citizens when designing and
determining the delivery of municipal programmes.

4. Leading and learning, requires local government to find ways to sustain its economies,
build societies, as well as trust and support between individuals and stakeholders.

Through this, local government must work towards local solutions for sustainability.

In order to carry out the vision of local government as set out in the White Paper on local
government, municipalities must integrate the vision into their Integrated Development Plan

(IDP) and strive to achieve the four characteristics of developmental local government.

' Section 152 of the Constitution.

% White Paper on Local Government 1998.

*! White Paper 1998: 17.

?? See the White Paper 1998: 23-26 for the characteristics.
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The Systems Act states that a municipality must undertake developmentally-orientated planning
to ensure that it strives to achieve the objects of local government mentioned above.? This
developmentally-orientated planning is takes the form of an IDP. In South Africa, municipalities
may prioritise food security in their Integrated Development Plans. An IDP is an ‘inclusive and

strategic plan setting out the development of a municipality which —

(@) links, integrates and co-ordinates plans and takes into account proposals for the
development of the municipality;

(b) aligns the resources and capacity of the municipality with the implementation of the
plan;

(c) forms the policy framework and general basis on which annual budgets must be
based,;

(d) complies with the provisions of this Chapter; and

(e) is compatible with national and provincial development plans and planning

requirements on the municipality in terms of legislation.’24

An IDP is drafted and adopted by a municipal council® and through an IDP a municipality
embarks on the developmental duties of local government provided in section 153, as well as to
contribute to the progressive realisation of the rights to property, housing, health care, food and

water, all enshrined in the Constitution.?®

An IDP is the South African version of a comprehensive plan, spoken of by Ringstrom and Born
in section 4 of the previous chapter. In South Africa, for example, a municipality may plan the
built environment through its IDP. The municipality would need to set out a spatial development
framework, which should include guidelines for a land use management system.?’ The spatial
development framework in turn would address the spatial distribution of land and designate areas

in the municipality for purposes related to food security and urban food production.

> Section 23(1)(a) of the Systems Act.

** Section 25(1) of the Local Government Municipal Systems Act 32 of 2000 (hereafter referred to as the Systems
Act); see also section 26 of the Systems Act which speaks about the core components of IDPs.

% See section 28 of the Systems Act.

%6 See section 23(1) of the Systems Act.

*7 Section 26(e) of the Systems Act.
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It is argued that the competencies of local government should reflect the constitutional vision of
developmental local government.?® In this regard, developmental local government works
towards the improvement of the social and economic status of its communities; works to build its
communities and plans processes that prioritise the needs of its community members. Local
government should thereforeplan for, regulate and manage its ‘markets’ with the objective of not
only ensuring food security, but doing so to ultimately improve the social status and lives of its

constituencies.
4. CONSTITUTIONAL POWERS AND FUNCTIONS OF LOCAL GOVERNMENT

This section will look at the powers and functions of local government in relation to the matters
listed in Part B of Schedule 4 and 5 of the Constitution. The section further discusses the issues
surrounding the absence of definitions for the functional areas in the aforementioned schedules,
the results of concurrency and definitional/functional overlaps, and how it relates to food

security. The strategies used to clarify the aforementioned will also be discussed.

4.1 Powers and functions of local government over the functional areas enumerated in Part B
of Schedules 4 and 5

The importance of this discussion stems from the overall discussion in this paper on food
security and local government’s role in addressing food insecurity issues. The assessment of
local government’s powers will assist in determining local government’s implicit role in regard

to food security.

Section 156(1)(a) of the Constitution states that a municipality has authority over, as well as the
right to administer the local government matters listed in Schedule 4B and 5B of the
Constitution. These are also known as ‘original’ powers and functions, as they stem from the
Constitution itself and as such, constitute the primary source of power for local government.?
The Constitution further entrusts local government with the legislative power to ‘make and

administer by-laws for the effective administration of the matters which it has a right to

? See Steytler N & De Visser J LGLSA (2014) 5: 20.
*® See City of Cape Town v Robertson 2005 (3) BCLR 199 (CC) at para 60.
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administer’.® Therefore, in relation to the matters in Part B of the aforementioned schedules,

local government may exercise legislative, executive and administrative powers.

Apart from local government’s authority to administer the powers and functions enumerated in
Part B of Schedule 4 and 5 of the Constitution, local government may also exercise
other/additional powers provided in the Constitution.*! These powers are a secondary source of
power for local government. As such, a municipality has executive authority in respect of, and
has the right to administer any other matter that is assigned to it by either national or provincial

government/legislation.*

Local government’s power to legislate was attested to in the case of Fedsure Life Assurance and
Others v Greater Johannesburg Transitional Metropolitan Council and Others, where the
Constitutional Court provided that the making of laws by municipalities was not the exercise of
delegated powers but rather the result of a deliberative legislative assembly exercising a

constitutionally entrenched power.*®

A problem often faced regarding the functional areas set out in the schedules is that the
Constitution offers no detailed definitions for the functions. As such, may be uncertainties as to
the meanings of the competencies relating to food security, such as ‘trade’, trading regulations’,
street trading’, ‘markets’, ‘agriculture’, ‘abattoirs’ and ‘municipal abattoirs’. For example,
‘trade’ is listed as a Schedule 4A function and as such, both national and provincial government
are responsible for the performance of this function. Theoretically, both the national and
provincial governmentmay pass legislation and take decisions pertaining to ‘trade’ and in cases
of conflicting national and provincial law, section 146 of the Constitution must be used to
resolve the conflict. The uncertainty over ‘trade’, however, arises from the interpretation of how
both national and provincial government exercise their power in practice. What is evident is that

national government tends to dominate in the matters listed under Schedule 4A of the

* Section 156(2) of the Constitution.

* See section 156(5) of the Constitution.

32 Section 156(1)(b) of the Constitution; see sections44(1)(a)(iii), 104(1)(c) and 99 of the Constitution - the
assignment of legislative and executive powers can either be general or assigned to a specific municipality. Section
156(4) of the Constitution obliged national and provincial government to assignment a Schedule 4A or 5A matter if
the matter would be better administered at local level and the municipality has the necessary capacity to
administer that matter.

* Fedsure at para 26, 34, 38 and 42.
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Constitution. With respect to ‘trade’, it is therefore arguable that the legislation on ‘trade’ is
largely derived from the national government, with provinces left to act as implementing

agents.*

Furthermore, while it is arguable that there is a link between the functional areas of ‘trade’,
‘trading regulations’ and ‘street trading’, it is difficult to tell the difference(s) between these
three functional areas. ‘Trade’ is a concurrent competence for national and provincial
government as per Schedule 4A of the Constitution, while ‘trading regulations’ and ‘street
trading’ are local government competencies with the former being a Schedule 4B competence

and the latter a Schedule 5B competence.

There is uncertainty relating to the functional areas of ‘abattoirs’ and ‘municipal abattoirs’. The
only difference between the two is that the latter function is a local government competence and
only speaks to municipal abattoirs, whilst the former extends to all other abattoirs. Another
example is the uncertainty relating to the function of ‘agriculture’, which is a national and
provincial government concurrent competence as per Schedule 4A of the Constitution. Whilst
this may be so, the concurrency over ‘agriculture’ seems to have a centralising effect, as
provincial government is pitted against the stronger national government when exercising power
over the agricultural function. In turn, the national government utilises agricultural interventions
as a solution to addressing the issues of food insecurity and the provinces are reduced to
implementers of national government’s agricultural legislation and interventions. Two arguments
can be deduced to explain national government’s dominance over the ‘agriculture’ function.
First, the provinces’ reluctance to use the space afforded by the Constitution may have led to the
national government dominating the agriculture competence. Secondly, national government’s
dominance may be as a result of being ahead of the provincial government and passing
agricultural legislation that engages provinces as implementers of the legislation, before the

provinces can occupy themselves with drafting legislation for the agriculture function.®

The examples set out above show that the uncertainty of the functional definitions of the

competencies, as well as the uncertainty regarding the sphere that is empowered to exercise

** De Visser J ‘Concurrency in South Africa’ in Steytler N (ed) Concurrency: Meaning and Making (forthcoming) 7
(Brill/Nijhoff: Leiden).
* De Visser J ‘Concurrency in South Africa’ in Steytler N (ed) Concurrency: Meaning and Making (forthcoming) 8.
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authority has the potential to hinder the enhancement of food security. This point links back to
what was mentioned in section 3 of chapter two in regards to the national policy and strategic
framework for food security. The framework fails to address the uncertainties referred to in this
section and further, fails to address the uncertainties relating to the institutional arrangements

necessary to enhance food security.

There are a number of consequences attached to this uncertainties caused by overlap, which
ultimately affects citizen’s access to services and in the context of food security, the
consequences may affect citizen’s access to food. Concurrency itself does not necessarily
produce negative results. If concurrency is unmanaged, however, it has the potential to produce
negative effects. Steytler and Fessha provide the following examples as consequences of
unmanaged concurrency: first, confusion regarding the mandates and responsibilities of
provincial and local government, as well as poor communication in a case where both spheres
provide a service in a participatory manner can result in the delivery of ineffective/poor services
to communities. In regards to food security, for example, ‘trading regulations’ and ‘street
trading’ are relevant competencies. Both competencies are provided by local government in a
participatory manner as they are interrelated, with ‘trading regulations’ extending to all forms of
trading that take place within a municipality, whilst ‘street trading’ refers to informal trading
that takes place in or from public places within a municipality. If, however, there is poor
communication regarding the interrelation and performance of the competencies, poor service
could take place and that has the potential to hinder trading and access to food. Secondly, where
two spheres of government are responsible for a particular functional area, duplication of
services can take place and result in a waste of resources. ‘Agriculture’, for example, is a
concurrent competence for both national and provincial government. In an instance where a
provincial government was to legislate over ‘agriculture’ with a piece of legislation that does not
offer anything new and replicates national legislation already in place, this would be a waste of
resources and funds as it would be a duplication of a law for a function that is already covered by
national government. Thirdly, uncertainty regarding mandates and responsibilities may result in
municipalities ending up with unfunded mandates. Such a situation leaves municipalities with
the responsibility/burden of rendering a service without the necessary funds to do so. For
example, the uncertainty of the meanings of ‘abattoirs’ and ‘municipal abattoirs’ might result in

a situation where a municipality ends up bearing the responsible for an abattoir that does not fall
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under its authority without the funds to render the service. The unavailability of funds might
result in the effective operation and closure of the abattoir, which in turn has the potential to
hinder physical access to food (meat). And finally, the worst case scenario would be where no
service delivery takes place at all because one sphere of government blames another sphere for
failing to deliver. Such a situation often leads to a lack of accountability from the sphere(s)
responsible for a particular function, as blame can be easily shifted from one sphere of

government to the other.*®

To alleviate the abovementioned consequences of concurrency and definitional overlaps of
functional areas, there are four strategies that may be employed namely, judicial interpretation,

statutory definitions, negotiated definitions and administrative definitions.

The first strategy that may be employed is that of judicial interpretation. In this instance the
courts, specifically the Constitutional Court, may be approached to determine the meanings of
Schedule 4 and 5 functional areas. The Constitutional Court has opted to apply the ‘functional
approach’ to come up with answers to the problems of interpreting functional areas.®” As such,
the functional approach allows the court to interpret a functional area in a manner that enables
the three spheres of government to discharge their responsibilities effectively and successfully.
Cases worth mentioning are the municipal planning cases determined by the Constitutional Court

between the years 2010-2014.*° Authors state that the decisions were ‘a victory for local

% Steytler N & Fessha Y Defining provincial and local government powers and functions: The management of
concurrency (2007) 9-10.

% See Ex Parte President of the Republic of South Africa: In re: Constitutionality of the Liquor Bill 2000 (BCLR) 1 (CC),
where the court stated that the drafters of the Constitution have allocated powers to each sphere of government
based on a ‘functional vision of what was appropriate to each sphere’.

% See Ex parte Western Cape Provincial Government and Others: In re: DVB Behuising (Pty) Limited v North West
Provincial Government and Another 2000 (4) BCLR 347 (CC) para 17. For more on the ‘functional approach’, see
also Bronstein V ‘Cooperative government, devolution of powers and subsidiarity: The South African perspective’
in Konrad Adenauer Stiftung Subnational Constitutional Governance (2004) 5-10 (Konrad Adenauer Stiftung:
Johannesburg).

* City of Johannesburg Metropolitan Municipality v Gauteng Development Tribunal 2010 (9) BCLR 85 (CC);
Maccsand (Pty) Ltd v City of Cape Town 2010 4 SA 181 (CC); Minister for Mineral Resources v Swartland
Municipality [2010] ZACC 8 (12 April 2012); Minister of Local Government, Environmental Affairs and Development
Planning of the Western Cape v Lagoon Bay Lifestyle Estate (Pty) Ltd and Others 2014 (2) BCLR 182 (CC); Minister
of Local Government, Environmental Affairs and Development, Western Cape v The Habitat Council and Others;
Minister of Local Government, Environmental Affairs and Development Planning, Western Cape v City of Cape Town
and Others 2014 (5) BCLR 591 (CC); MEC for Local Government, Environmental Affairs and Development Planning,
Western Cape Province In re: Minister for Mineral Resources and Swartland Municipality and Other and Maccsand
(Pty) Ltd and The City of Cape Town and Others [2012] ZACC 10 (29 May 2012).
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government as they cast doubt over the strong role played by provinces in land use planning
matters’;* they developed a better understanding of the division of powers between the three
spheres of government;** they challenged functional overlaps relating to functions that
encapsulate ‘planning’* and they affirm local government’s exercise of authority over all
matters relating to ‘municipal planning’.*® These cases are not only relevant for clarifying local
government’s authority over matters pertaining to ‘municipal planning’ but they are also relevant
to food security because a lot of the functional areas provided in Schedule 4 and 5 of the
Constitution cannot be performed without land being set aside for the performance of the
functions. For example, without land being apportioned for agriculture, agricultural activity
cannot take place. When production does not take place, not only will there be no food available
but there will also be increased inaccessibility to food for citizens and increased food insecurity.
Another example relates to markets, trade and street trading. As alluded to in section 4 of the
previous chapter, as custodians of the built environment, local government plays an important
role in planning. Without land apportioned for the aforementioned functions, there are no places
for markets to operate from and no trading, whether formal or informal, can take place without

pieces of land being apportioned for trading purposes.

In respect to the second strategy, the various legislatures have the ability to define the
ambit/reach of the functional areas enumerated in Schedule 4 and 5 of the Constitution by
providing statutory definitions. According to Steytler and Fessha, national and provincial
governments’ ability to provide definitions stems from their regulatory function set out in section
155(7) of the Constitution.** In the case of local government, municipalities may define the
boundaries of their functional areas through the passing of by-laws. For example, the
Johannesburg Metropolitan Municipality vested with the power to legislate over the local

government matters set out in Schedule 4B and 5B of the Constitution, drafted a by-law for the

“° De Visser J & Steytler N ‘Confronting the State of Local Government: The 2013 Constitutional Court Decisions’ in
2015 Constitutional Court Review (forthcoming) 5.

* De Visser J & Steytler N ‘Confronting the State of Local Government: The 2013 Constitutional Court Decisions’ in
2015 Constitutional Court Review (forthcoming) 5.

* De Visser J & Steytler N ‘Confronting the State of Local Government: The 2013 Constitutional Court Decisions’ in
2015 Constitutional Court Review (forthcoming) 6-7.

* De Visser J & Steytler N ‘Confronting the State of Local Government: The 2013 Constitutional Court Decisions’ in
2015 Constitutional Court Review (forthcoming) 8.

e Steytler N & Fessha Y Defining provincial and local government powers and functions: The management of
concurrency (2007) 15.
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functional area of ‘markets’ listed as a Schedule 5B function. The by-law defines ‘market’ as
‘any area under the control of the Council set aside for conducting thereon sales of produce in
accordance with the provision of these by-laws, and includes all lands, buildings, railway
sidings, marshalling yards, platform and other property within the said area, used either wholly
or partially, directly or indirectly for the purpose of conducting the market’.* The regulatory

function of national and provincial government will be addressed further in the next section.

The third strategy that may be used is to engage in negotiated definitions. The Constitution
provides principles of cooperative government and intergovernmental relations, which require all
three spheres of government to cooperate ‘in mutual trust and good faith by co-ordinating their
actions and legislation with one another’.* It is through this constitutional principle of
cooperative government that negotiated definitions can be agreed upon by (national), provincial
and local government. To give effect to the constitutional principle mentioned above, the spheres
of government may use the Intergovernmental Relations Framework Act*’ when engaging in
negotiated definitions. Negotiated definitions would require the spheres of government to use the
various mechanisms set out in the IGRFA to meet, discuss and agree on definitions for the
functional areas in Schedules 4 and 5 of the Constitution that would enable the spheres to work
in an integrated way and exercise their functions effectively. There is no specific agreement of a
food security related competence that can be used as an example. However, if there was to be an
agreement concluded between provincial and local government on a negotiated definition for the
functional areas of ‘abattoirs’ and ‘municipal abattoirs’, it would entail the two spheres of
government agreeing on what the two functions mean, the exercise of power over the functions,
how the two functions relate to one another, clearly define the scope and differences of the two
functions and also determine the measures that provincial government can use to deal with
problems experienced by local government in delivering/performing the service ‘municipal
abattoirs’. The agreement would lead to better coordination between provincial and local
government on initiatives that seek to use abattoirs to enhance food security, assist in creating
capacity to implement food security programmes and enhance service delivery; which in this

case would be to assist in enhancing access to affordable, safe and healthy meat.

> Johannesburg Municipality: Market By-laws 12 April 1978 (Administrator’s Notice 520).
*® Section 41(1)(h)(iv) of the Constitution.
* Act 13 of 2005 (Hereafter referred to as IGRFA).
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The fourth strategy refers to the use of administrative definitions. This strategy may be used in
an attempt to provide a uniform approach to competencies. In its bid to provide a comprehensive
approach to local government competencies, the MDB compiled a report with a set of definitions
of the powers and functions of local government, enumerated in Part B of Schedules 4 and 5 of
the Constitution.*® The MDB provides definitions for local government functions relevant for
food security purposes. Although administrative definitions assist by providing clarity, they do
not carry any legal effect; they are not binding on any sphere of government and are therefore
regarded as mere guidelines.

4.1.1 Division of Schedule 4B and 5B powers between district and local governments

While the Constitution only provides local government with a comprehensive list of functional
areas to exercise powers and functions over, the Local Government: Municipal Structures Act*®
divides the functional areas enumerated in Schedules 4B and 5B of the Constitution between
district and local municipalities. The focus in this section will be on division between district and
local municipalities because metropolitan municipalities have the competency to exercise power

over all the functional areas enumerated in Schedules 4B and 5B of the Constitution.

To start off, section 83(1) of the Structures Act is the general provision that affirms local
government’s powers as stated in section 156 of the Constitution. Section 84(1) of the Structures
Act, thereafter, sets out a lengthy list of powers and functions belonging to district
municipalities. The meaning of some of these powers will be provided in section 3 of next
chapter as related competencies to ‘markets’. Flowing from this, section 84(2) of the Structures
Act then provides that a local municipality has the powers and functions set out in section 83(1).
However, all the functions provided in section 84(1) of the Structures Act are excluded from the
ambit of a local municipality’s functions. This means that a local municipality may administer all
the functions and powers provided in Schedules 4B and 5B of the Constitution, excluding those

functions specifically provided in section 84(1) of the Structures Act.

The list of powers and functions of a district municipality provided in the Structures Act is,

however, not cast in stone. First, section 84(3)(a) of the Structures Act empowers the Minister to

* See Municipal Demarcation Board (2003).
* Local Government: Municipal Structures Act 117 of 1998 (Hereafter referred to as Structures Act).
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authorise a local municipality to perform a function ordinarily performed by a district
municipality, in terms of section 84(1) of the Structures Act.*® Joseph refers to this as a shift of
functions between district and local municipalities through the process of authorisation’.”* There
is, however, a limitation on the functions that can be transferred as section 84(3)(a) of the
Structures Act only permits the transfer of four functions of a district municipality and they are
potable water supply system, bulk supply of electricity, domestic waste-water and sewage
disposal systems and/or municipal health services.> Whilst these functions might be relevant for
food security, the scope of this section does not include an examination of the relevance and as
such, the functions are mentioned in a general manner. Secondly, the MEC for local government
in a province may adjust the division of powers and functions between a district and a local
municipality, as set out in Section 84(1) or (2) of the Structures Act, by allocating a function
vested in a local municipality to a district municipality; or a function vested in a district
municipality to a local municipality.>® There is a limitation in the latter case, however, as the
adjustment excludes seven district municipality functions set out in section 84(1) of the
Structures Act.>* Joseph refers to this shift of functions between the two-tiers of local

government as ‘the process of adjustment’.>

The division of local government powers between district and local municipalities, set out in the
Structures Act, provide some clarity regarding the exercise of power. However, what is also
evident is that there are still problems associated with the exercise of local government power.
The problems may be caused by the fact that some local municipalities continue to exercise
functions inherited from the previous dispensation, which should ordinarily be performed by
district municipalities. Another reason could be that the exceptions, in the Structures Act, which

allow the shifting of powers between the two-tiers of local government also create uncertainty as

*% Section 84(3)(a) of the Structures Act further provides that the Minister may only transfer a district municipality
function to a local municipality after consulting the MEC for local government in the province and the Cabinet
member responsible for the function to be transferred.

>t Joseph AW ‘Prospects for the reform of district municipalities: The scope for manoeuvre’ (2012) 24 (unpublished
MPhil thesis, University of the Western Cape); originally referenced from Atkinson et al The Role of District
Municipalities: Final Report (2003) 14 (Hologram Project: HSRC and Eden District Municipality) available at
http.//www.hsrc.ac.za/Document-457.phtmi.

*2 Section 84(1)(b), (c), (d) and/or (i) of the Structures Act.

*3Section 85(1) of the Structures Act.

** See section 85(1)(b) of the Structures Act.

> Joseph AW ‘Prospects for the reform of district municipalities: The scope for manoeuvre’ (2012) 24.
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to which tier can exercise power over a function, especially when funds need to be allocated to

enable performance of a particular function.*
4.1.2 Limitations on Schedule 4B and 5B powers of local government

Local government’s exercise of power is not without limitations. Generally, national and
provincial government may only limit local government’s exercise of its original powers through
regulatory measures. This means that national and provincial governments are permitted to set
frameworks, which local government must adhere to when exercising its legislative powers. The
national and provincial government regulatory power, in terms of section 155(6) and (7) of the
Constitution extends to executive municipal powers because the two spheres may regulate the
executive municipal powers. However, the national and provincial governments are not
permitted to assume municipal executive powers by means of section 155(6) and (7) of the
Constitution. The section 155(6) and (7) powers are strictly for regulatory purposes. The
regulatory frameworks must respect local government’s autonomy”’ and should not extend to the

core of local government matters.*®

Regarding the local government functions listed in Schedule 4B of the Constitution, the national
and provincial governments have the legislative and executive authority to ensure that
municipalities perform their functions effectively and this can be done by regulating the exercise
by municipalities of their executive authority.>® Regarding the local government functions listed
in Schedule 5B of the Constitution, the provincial government has the authority to ensure that
municipalities perform their functions effectively and this takes place through regulating the
exercise by municipalities of their executive authority.®® National government, however, may

intervene in Schedule 5B matters if the criteria provided in section 44(2) of the Constitution are

*® See Steytler N ‘District municipalities: Giving effect to shared authority in local government’ (2009) 239; see also
Milokoti V ‘Are District Municipalities Still Relevant?’ (2007) 9(2) Local Government Law Bulletin 9.

>’ See section 151(4) of the Constitution.

*% See Minister of Local Government, Environmental Affairs and Development Planning, Western Cape v The
Habitat Council and Others; Minister of Local Government, Environmental Affairs and Developmental Planning,
Western Cape v City of Cape Town and Others2014 (5) BCLR 591 (CC) at para 22 — the Constitutional Court stated
that the constitutional framework powers in sections 155(6) and (7) permit the national and provincial
governments to create ‘norms and guidelines’ for the exercise of a power or the performance of a local
government function.

*% Section 155(7) of the Constitution.

% sections 155(6)(a) and 155(7) of the Constitution.
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met.®! This is due to the fact that Schedule 5B matters fall within the exclusive regulatory powers
of provincial government, while the matters in Schedule 4B of the Constitution are subject to

‘concurrent’ legislative powers of both national and provincial government.

Provinces are also empowered to exercise supervisory powers over local government functions
enumerated in Schedule 4B and 5B of the Constitution. Provinces are further empowered to
monitor and support local government to ensure that it stays within the legislative framework
when exercising its powers.®? Provincial and national government are further empowered to
intervene in the executive functions of local government, if and when it is necessary to do so.%®
The power to intervene is derived from section 139 of the Constitution, which lists provisos that
trigger when an intervention may/must take place.®* Provincial government does not have the
leeway to intervene in any manner it sees fit as the section also set out the steps that should be

followed when an intervention takes place.
5. CONCLUSION

The discussions in the chapter regarding the constitutional objects and developmental objectives
of local government, as provided in the Constitution, show the importance of the developmental
objectives in the realisation of the right to food. The developmental focus of local government
has extended beyond service delivery, and now includes the broader social and economic
development of communities. What can be deduced is that the developmental mandate links with
the discussions set out in chapter two of the paper, which include the right to food and local
government’s obligation to progressively realise the right to have access to food, in an attempt to

create a conducive environment where citizen’s access to food is improved and food security is

® Section 44(2) provides that ‘Parliament may intervene, by passing legislation in accordance with section 76(1),
with regard to a matter falling within a functional area listed in Schedule 5, when it is necessary —

(a) to maintain national security;

(b) to maintain economic unity;

(c) to maintain essential national standards;

(d) to establish minimum standards required for the rendering of services; or

(e) to prevent unreasonable action taken by a province which is prejudicial to the interests of another

province or to the country as a whole.’

%2 Section 155(6)(a) of the Constitution; see also Steytler N ‘District municipalities: Giving effect to shared authority
in local government’ (2009) 240.
% Section 139(7) permits national government to intervene in the executive affairs of local government only if
provincial government cannot adequately perform the functions stated in subsections (4) and (5) of the section.
% See sections 139(1), (4) and (5) of the Constitution.
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enhanced. Any power exercised by local government as a measure to realise the right to food

should be guided by the objects and developmental objectives of local government.

In regard to local government and food security, the exercise of power over the functional areas
listed in Schedule 4B and 5B generally, as well as the food security related functional areas, is,
however, not as smooth as one would like it to be. First, the absence of definitions for the
functional areas relevant for food security results in definitional overlaps, causing confusion as to
which sphere of government has competence to exercise power and ultimately has the potential
to hinder access to food and increase the food insecurity of citizens. There are strategies that may
be used to alleviate the negative consequences of unmanaged concurrency. Secondly, the
division of local government’s powers in the Structures Act is not without its problems and this
will be elaborated on in the next chapter. Thirdly, there are limitations to local government’s
exercise of powers, resulting from national and provincial governments’ ability to monitor and
provide regulatory framework that local government must abide by when performing its

functions.

Although local government’s autonomy is subjected to monitoring by national and local
government, there is still scope for local government to exercise its power and functions in a
manner that enables it to explore initiatives that contribute to the development of its

communities.

53



CHAPTER FOUR

ASSESSMENT OF LOCAL GOVERNMENT’S EXERCISE OF POWER IN RELATION
TO ‘MARKETS’

1. INTRODUCTION

As a distinctive and autonomous sphere of government, local government has the power to
exercise authority over the local government matters listed in Schedule 4B and 5B of the
Constitution. As set out in the previous chapter, the exercise of local government’s powers
includes taking decisions, administering and passing legislation to effectively perform the
functions entrusted upon it. The chapter will look at local government’s powers regarding the
functional area of ‘markets’ in Schedule 5B of the Constitution, focusing on the power to
administer and legislate over ‘markets’. This is be followed by an examination of related
competencies regarding ‘markets’; as well as the problems and risks attached to local
government’s power to administer and legislate over ‘markets’. The chapter then provides an
example of a municipal by-law that regulates a fresh produce market. This will be followed by
an outline of the Agricultural Produce Agents Actand the Agricultural Product Standards Act
currently in place to regulate ‘markets’. The chapter will thereafter sketch a picture of some the
practices taking place in relation to local government’s exercise of power over fresh produce
markets. The practices include the exercise of power in regards to infrastructure and facilities,
trends in the ownership and management models, the presence of other role players and their
roles in the fresh produce market sector, and the legislative framework regulating fresh produce

markets.

2. POWERS AND FUNCTIONS OF LOCAL GOVERNMENT IN RELATION TO
‘MARKETS’ IN SCHEDULE 5B

Schedule 5B of the Constitution lists ‘markets’ as a local government competence. It is worth
mentioning that the competency over ‘markets’ is not limited only to local and district
municipalities. Metropolitan municipalities also equally exercise competency over ‘markets’.

Section 84(1) of the Structures Act thereafter sets out specific functions that must be exercised
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by a district municipality and one of the functions specifically provided to a district municipality
is ‘the ‘establishment, conduct and control of fresh produce markets serving the area of a major
proportion of the municipalities in the district’.* A district municipality is therefore empowered
to administer and enforce by-laws for the establishment, operation, management, conduct and
control of fresh produce markets within its area. The effect of the aforementioned allocation to a
local municipality is that a local municipality may exercise functions and powers over all other
‘markets’ excluding fresh produce markets.? In its report, the MDB provides two definitions for
the functional area of ‘markets’, the first definition relates to ‘fresh produce markets’ and the
second definition relates to ‘markets’ in general.3 A ‘fresh produce market’ is thus defined as
‘the establishment, operation, management, conduct, regulation and control of markets restricted
to the selling of fresh products, vegetables, fruit, flowers, fish and meat’.* Whereas a ‘market’ is
defined as ‘the establishment, operation, management, conduct, regulation and/or control of
markets other than fresh produce markets including market permits, location, time, conduct, inter
alia’.> What can be deduced from the above is that the term ‘markets’ in Schedule 5B of the
Constitution is inclusive of fresh produce markets and section 84(1)(K) of the Structures Act
merely takes fresh produce markets and allocated them to district municipalities.

As mentioned in the previous chapter, the division of powers in section 84(1) of Structures Act is
not cast in stone. As such, a district municipality’s exercise of power over fresh produce markets
may be subject to the exceptions set out in section 85(1)(b) and (2) of the Structures Act. The
importance of these exceptions is that the shifting of powers between district and local
municipalities allows for more variation in terms of the functions that can be performed by the
two tiers of local government. For example, there may be cases where a district municipality has

the capacity to set policy and take strategic responsibility regarding fresh produce markets, but

! Section 84(1)(k) of the Structures Act.

2 Section 84(2) of the Structures Act.

3 Municipal Demarcation Board (2003) 69: the report further states that in relation to a district municipality, the
definitions also mean the establishment, conduct and control of fresh produce markets serving the area of a major
proportion of the municipalities in the district; and in relation to a local municipality, it is the establishment,
conduct and control of fresh produce markets serving the local municipality area only.

* See also the Agricultural Produce Agencies Bill (2013) proposed by DAFF: ‘fresh produce markets’ is defined as
‘the area of land set aside for conducting thereon the sale of fresh produce and other miscellaneous products and
include any building or structure thereon used wholly or partially, directly or indirectly, for the purpose of
conducting activities relating to the sale of such produce’.

> Municipal Demarcation Board (2003) 68.
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may not be capacitated to manage the operational functions of that fresh produce market.® The
shifting of powers provided in section 85(2)(b) of the Structures Act would then allow the MEC
(and district municipality) to agree on transferring the entire function of a fresh produce market
to a local municipality instead. This gives expression to the asymmetrical division of powers,
where the powers of a local municipality within a district municipality ‘need not all be the

same’.’

Local government’s power to administer and pass by-laws for the establishment, management
and control of ‘markets’ cannot be exercised in isolation from the other related competencies set
out in Part B of Schedules 4 and 5. An examination of these related competencies is provided in

the next section.

3. ‘MARKETS’ AND RELATED COMPETENCIES IN PART B OF SCHEDULES 4
AND 5

Ancillary to local government’s competency to regulate and manage ‘markets’, there are other
related competencies that impact the manner in which local government exercises authority in
regard to ‘markets’. These related competencies, as set out in Part B of Schedules 4 and 5, are
municipal planning, municipal health services, municipal public works, trading regulations,
water and sanitation, licensing and control of undertakings that sell food to the public, local
amenities and street trading. The exercise of power over these related competencies must also be
guided by the developmental objects of local government, which are to ensure that services are
provided to communities in a sustainable manner,® that social and economic development is

promoted,’ and a safe and healthy environment is promoted.*°

3.1 ‘Municipal planning’ and ‘markets’

®See Josephs AW ‘Prospects for the reform of district municipalities: The scope for manoeuvre’ (2012) 18, for a
comment on the MDB'’s proposal for the separation of the service authority function from the service provider
function. Originally referenced from Steytler N & Baatjies R Redefining the Role and Application of District
Municipalities (2007) 69 available at http://www.mlgi.orq.za/publications/publications-by-theme/local-
government-in-south-africa/cooperative-
government/Redefining%20the %20role %20and%20application%200f%20district%20municipalities %20-
2007.pdf/view (accessed 17 November 2015).

7 Steytler N District municipalities: Giving effect to shared authority in local government (2009) 229.

& Section 152(1)(b) of the Constitution.

% Section 152(1)(c) of the Constitution.

1% Section 152(1)(d) of the Constitution.
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There is probably not a single functional area in the Constitution that can be carried out without
land’.** Through an Integrated Development Plan (IDP) and a Spatial Development Framework
(SDF), a municipality may engage in forward planning by providing mechanisms for making
decisions regarding land development, land use and spatial planning, as well as setting out ‘the
objectives that reflect the desired spatial form of the municipality, as well as strategies to achieve
those objectives’.*? The strategies must indicate the nature and location of development in the
municipality."® To give effect to the aforementioned, a municipality must actually manage its
land use by translating the forward planning set out in the IDP and SDF into zoning regulations
and this can be done through town planning. These powers of local government over ‘municipal
planning’ were affirmed in the cases of Johannesburg Metropolitan Municipality v Gauteng
Development Tribunal:** Maccsand (Pty) Ltd v City of Cape Town;*® and Minister of Local
Government, Environmental Affairs and Development Planning, Western Cape v The Habitat
Council and Others.'® Therefore, municipalities must refer to and use the Spatial Planning and
Land Use Management Act'’ when making decisions that relate to land use. Section 84(1) of the
Structures Act does not mention ‘municipal planning’ as a district municipality function;
therefore local municipalities are responsible for municipal planning as per section 84(2) of the
Structures Act. Section 84(1) of the Structures Act does, however, state that a district
municipality has powers and functions over integrated development planning for the district

municipality, including a framework for IDPs of all the local municipalities within the district.'®

Municipal planning impacts a municipality’s role regarding ‘markets’ because once a
municipality has made the decision to establish a market and has engaged in forward planning
through its IDP, the municipality would be required to provide guidelines, through its SDF for

land use, management and development for the establishment of that market. A municipality’s

! See Wary Holdings v Stalwo (Pty) Ltd 2009 1 SA 337 (CC) at para 128.

© Municipalities must engage in integrated development planning as set out in the Systems Act; see also
Johannesburg Metropolitan Municipality v Gauteng Development Tribunal 2010 2 SA 554 (SCA) at para 31, where
the court held that ‘planning’ refers to the control and regulation of land, and the prefix ‘municipal’ confines it to
municipal affairs.

B Wary Holdings at para 136.

42010 6 SA 182 (CC).

152012 4 SA 181 (CC).

12014 BCLR 591 (CC).

7 Act 16 of 2013 (hereafter referred to as SPLUMA).

¥ Section 84(1)(a) of the Structures Act; a district municipality may be able to exercise power over the municipal
planning function through an authorisation set out in the aforementioned provision.
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SDF must do the following: first, it must interpret and show the spatial development vision the
municipality has for a market and the municipality’s competent authority. Second, the SDF must
be informed by a long-term spatial development vision plan for the market. Third, the SDF must
guide planning and development decisions, taken in regards to the market, across all sectors of
government. As mentioned in subsection 5.2 of chapter two, national fresh produce markets are
regarded as national/state assets and therefore it understandable why planning decisions would
need to be guided across all governmental sectors. Fourth, the SDF must provide clear and
accessible information to all sectors and provide directions for investment into the proposed
market. Fifth, previously disadvantaged areas, traditional areas, slums, inter alia must be
included in the SDF and their integration into the spatial, economic and social objectives of the
municipality must also be addressed. This requirement links with the discussion set out in section
4 of chapter three on local government’s developmental objectives and how they should guide
local government’s exercise of power over Schedule 4B and 5B functions. Sixth, the SDF must
provide direction for strategic developments and infrastructure investment for the proposed
market."® Seventh, direct participation in the SDF process, as well as the outcomes of substantial
public engagements regarding the establishment of a market must be considered and
incorporated into the SDF. This means that the SDF must be put together with public input;
particularly input from persons directly affected by the establishment of a fresh produce market
such as informal traders and farmers, to name a few. Eighth, the SDF must outline specific
arrangements for prioritising and implementing public and private infrastructural and land

development investment in the market, which would be identified as a priority in the SDF.?°

Once the SDF is agreed upon by a municipality and its citizens, a municipality must adopt a land
use scheme that gives effect to and is consistent with the SDF. The land use scheme determines
the use and development of land in a municipal area and it does so to promote economic growth,
social inclusion and minimal impact on public health, the environment and natural resources.? In
regard to the establishment of a market, the land use scheme would include scheme regulations

setting out the procedures linked to the use and development of, for example, land zoned for

% See sections 12(1)(a), (b), (d), (g), (h), (k) and (o) of SPLUMA. See also section 21 of SPLUMA.
?® section 12(6) of SPLUMA.
*! Section 25(1) of SPLUMA.
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‘markets’.?” Thereafter, land may only be used for the purposes permitted by a land use scheme

or a town planning scheme, if a land use scheme has not been adopted.*

The abovementioned processes undertaken in municipal planning show the significance of
determining locations, transportation systems, investment, infrastructure, expansion and
development opportunities, consulting with and giving consideration to the needs of
communities and how these factors must be given due consideration before a market is
established within a municipality. The importance of these factors lies in the fact that they can

contribute to the success (or failure) of a market.
3.2 ‘Municipal health services’ and ‘markets’

As alluded to in subsection 5.1 of the previous chapter, the use of statutory definitions is one of
the strategies that may be used by the various legislatures when faced with problems regarding
definitional or functional overlaps. ‘Municipal health services’ is an example of how a statutory
definition can be used to provide clarity of a functional area provided in Schedule 4 and 5 of the
Constitution. In this instance, a local government functional area was given a national definition
set out in national legislation. The definition of ‘municipal health services’ is set out in the

National Health Act,>* and it reads as follows:

‘Municipal health means:

(a) water quality monitoring;

(b) food control;

(c) waste management;

(d) control premises;

(e) communicable disease control;
(F) vector control;

(9) environmental pollution control,
(h) disposal of the dead;

22 Section 2(a) of SPLUMA.
2 See section 26(2) of SPLUMA.
** Act 61 of 2003.
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(i) chemical safety, but excludes port health, malaria control and control of hazardous

substances.’?

The first three elements of the national definition are linked to ‘markets’, as municipalities
should provide water and sanitation on market premises, more so water that is of good drinking
quality and utility on the fresh produce at the market. Secondly, food control relates to the
standard and quality of produce sold, which speaks to the nutritional and health value of the
produce sold to consumers. The Agricultural Product Standards Act® is a national law that deals
with the control and promotion of specific product quality standards for the local market, as well
as export purposes. The Act empowers the Minister of Agriculture to authorise an executive
member to perform inspections on premises that perform acts relating to food. There seems to be
conflicting provisions in the two national laws, as the National Health Act includes in the
definition of ‘municipal health service’, the exercise of power over food control. This means that
local government may exercise power in regard to food control, within its jurisdiction. The
Agricultural Product Standards Act, on the other hand, gives the power to control food quality
standards to national government. What is apparent from the aboveis that it is unclear whether
food control is a national or local government power.Lastly, waste management speaks to the
disposal of produce that is not sold due to various reasons such as expiry, loss of freshness or
few purchases being made resulting in the disposal of older produce in order to accommodate
new and fresher produce. The dumping of unsold produce may lead to health hazards.?” In terms
of section 84(1)(i) of the Structures Act, a district municipality may exercise powers and
functions regarding municipal health services. The Minister may, however, authorise a local
municipality to perform the function instead, after consultation s with the MEC and Cabinet
member responsible for municipal health services.”® When regulating ‘markets’, municipalities
should consider addressing the aforementioned issues, promote a healthy environment at their
markets and ensure that the market authorities and role players at the markets adhere to the
health regulations and standards.

3.3 ‘Municipal public works’ and ‘markets’

% Section 1 of the National Health Act.

?® Act 119 of 1990.

*’ For an example, see Caesar M et al The State of Food Insecurity in Msunduzi Municipality, South Africa (2013) on
the impacts of dumping fresh produce.

%% Section 84(3)(a) of the Structures Act.
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‘Municipal public works’ refers to local government’s construction and maintenance of public
infrastructure and facilities. Municipal public works is a related competence to ‘markets’ as
markets need premises, infrastructure and facilities to operate from and local government can
therefore provide premises, infrastructure and facilities where markets can be established and
where they can operate.As mentioned in subsection 5.3 of chapter two, the Cape Town market
operates in the aforementioned manner.Section 84(1)(n) of the Municipal Structures Act
provides that a district municipality has powers and functions over municipal public works
relating to the functions such as fresh produce markets, municipal health services, municipal
airports and portable water supply systems, to name a few.?® Municipalities can further assist in

the maintenance of the infrastructure and equipment provided for and used on the markets.
3.4 ‘Trading regulations’ and ‘markets’

According to the MDB definition, ‘trade regulations’ means ‘the regulation of any area facility
and/or activity related to the trading of goods and services within the municipal area not already
being regulated by national and provincial legislation’.** Although local government’s regulation
of fair trade practices on markets overlaps with national government’s constitutional mandate
relating to ‘trade’, the definition provided above suggests that local government may perform the
function ‘trading regulations’ and regulate an activity related to the trading of goods or services
within a municipality, only if that activity is not already regulated by national or provincial
legislation. In other words, if national or provincial law exists and regulates an activity within a
municipality, that activity cannot be a municipal issue that falls under municipal regulations.
This is incorrect. If one were to use the ‘bottom up interpretation’ to determine the scope of local
government’s power, the result would be that any trading that takes place within a municipality
would fall under ‘trading regulations’ and as such,maybe regulated by local government.
National and provincial government would only be able to regulate trading in municipalities if is
not already regulated by local government, meaning that all other trading not regulated by local
governmentwould fall under the competency of ‘trade’. Therefore, the MDB definition is
incorrect because it is not national or provincial legislation that determines the scope of

municipal competency. It is the Constitution itself that determines the scope of local

*? Section 84(1)(a)-(m) of the Structures Act.
** Municipal Demarcation Board (2003) 35.
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government’s competencies. As such, if the national or provincial legislation regulating ‘trade’
encroaches on ‘trading regulations’, the national legislation must be declared invalid. It is
important to note that ‘markets’ empowers local government to regulate all markets, not just
fresh produce markets. Therefore, in the aforementioned case, local government would have the
power to determine the manner in which trade/trading takes place in all markets. On the basis of
its power to deal with trading regulations, local government would be able to determine the
operating days and times of markets; the conduct permitted and prohibited at a market, would
regulate fair trade practices on markets, would require or subject markets to comply with
industry guidelines and would have the power to subject markets to inspections, to ensure that

there is compliance with the guidelines.
3.5 ‘Water and Sanitation’ and ‘markets’

The MDB defines the functional area of ‘water and sanitation’ as ‘the establishment or
procurement, where appropriate, operation, management and regulation of a potable water
supply system, including the services, infrastructure required for the regulation of water
conservation, purification, reticulation and distribution... > ®1 This means that local government
has the power to operate and deliver water services, as well as adequate sanitation to
communities and local businesses. The recipients are in return, required to pay for the services.
This also includes providing free basic water and sanitation services to the poor. In terms of
section 84(1) of Structures Act, a district municipality may exercise powers over potable water
supply systems, domestic waste-water and sewage disposal system, and domestic waste disposal
sites.* The functional area of ‘water and sanitation’ is a related competence to ‘markets’ because
good quality water and adequate sanitation is vital for both the functions and operations carried
out on the markets (use of water on fresh produce, also relates to health standards), as well as for
use by the staff and the consumers that frequent the markets. The exercise of power over the
function of water and sanitation also provides municipalities with the platform to support,
encourage and facilitate fresh produce markets, by entering into special pricing/payment

arrangements for fresh produce markets receiving water supplies.

3.6 ‘Control of public nuisances’ and ‘markets’

3 Municipal Demarcation Board (2003) 37.
3% section 84(1)(b), (d) and (e) of the Structures Act.
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According to the MDB definitions, the ‘control of public nuisances’ is defined as ‘the regulation,
control and monitoring of any activity, condition or thing that may adversely affect a person or a
community’.®® This further requires the promulgation of by-laws on public nuisances relating to
health, public order and environment. In this case, ‘markets’ are regarded as public spaces and as
such, the ‘control of public nuisances’ is a related competence because the municipality has the
power to ensure that the activities of the market do not cause a nuisance to the surrounding
communities, and that the markets operate in an orderly manner. For example, controlling public
nuisances could entail the municipality deploying the municipal law enforcement unit to patrol
the market and ensure that orderly conduct is maintained. The Mangaung Fresh Produce By-law
sets out a good example of a municipality using legislation to control public nuisances. The by-
law has a provision that lists behaviour that is considered to be a nuisance and as such, is
prohibited on the market premises.**

3.7 ‘Licensing and control of undertakings that sell food to the public’ and ‘markets’

The MDB defines the ‘licensing and control of undertakings that sell food to the public’ as
‘ensuring the quality and the maintenance of food safety and hygiene related environmental
standards through regulation, an issuance of a certificate of acceptability and monitoring of any
place that renders in the course of any commercial transaction the supply/handling of food
intended for human consumption’.*® Regarding the licensing and control of undertaking that sell
food, a municipality may take decisions to ensure that its market(s) offer and maintain a safe and
hygienic environment for the trading of fresh produce. A municipality may also monitor,
evaluate and ensure the adherence of food safety standards on the market. The exercise of this
power would overlap with local government’s exercise ofSupervisory power, as per the
municipal health services function; as well as national government’s exercise of power, as per
the Agricultural Product Standards Act.*® As mentioned in subsection 3.2 of this chapter, as per

the definition of municipal health services set out in the National Health Act, local government

** Municipal Demarcation Board (2003) 51.

** Section 5 of the Mangaung Fresh Produce Market By-law (hereafter referred to as the Mangaung By-law).
Section 84(1) of the Structures Act does not specify the ‘control of public nuisances’ as a district municipality
competence. Therefore, as per section 84(2) of the Structures Act, a local municipality may exercise powers over
the said function.

» Municipal Demarcation Board (2003) 62.

% Act 119 of 1990.
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has the power to control food standards and ensure adherence to the standards within the area of
its jurisdiction. However, in practice, the conflicting nature of the two national laws has resulted
in local government not exercising power in regard to food control. Furthermore, in the event of
a municipality exercising its power to license and control undertakings that sell food, a
municipality will have the power to pass a by-law and stipulate in it the conditions that must be
fulfilled by undertakings that sell food to the public, in order for these undertakings to obtain

trading permits.
3.8 ‘Street trading’ and ‘markets’

‘Street trading’, which is also known as informal trading, may be defined as ‘the control,
regulation and monitoring of the selling of goods and services along a public pavement, road
reserve and other public places’.>” As provided in chapter two,*® the informal sector procures a
majority of its produce at fresh produce markets and thereafter, sells this procured produce
through informal channels. The informal sector features as a middle man between fresh produce
markets and consumers. ‘Street trading’ is a related competence to ‘markets’ because the
relationship between the two functions determines the flow of produce from markets to street
traders, and finally to the end users. The manner in which a municipality regulates the informal
trading sector also plays an important part in the flow of food from the markets to the end user.
For example, if a municipal informal trading by-law empowers a municipality to charge informal
traders an excessive amount for the rental/use of municipal property, informal traders may be
forced to increase the price of the produce they sell to mitigate the costs for rental space, or may
procure low quality produce in lesser quantities. This in turn would affect a (poor) community’s
access to food as they may not be able to afford the price increase imposed by the informal

trader, or in the latter case, consumers will settle for food with less nutritional value.

4. THE RISKS OR PROBLEMS ASSOCIATED WITH THE EXERCISE OF
POWER PERTAINING TO ‘MARKETS’

The local government matters in Schedule 4B and 5B of the Constitution are powers, not

instructions. Therefore, a municipality has the power to decide whether or not it wants to

7 Municipal Demarcation Board (2003) 89.
*¥ See section 5 of chapter two.
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perform a functional competence. The section below will look at some of the risks and/or
problems that municipalities face, or are likely to face when exercising, or attempting to exercise

authority over ‘markets’.

Commentators argue that there a number of reasons why municipalities are sceptical to explore
the potential and extent of their legislative mandates.*® One of these reasons is that municipalities
are constrained by financial issues. This is because when deciding to exercise its power to pass
by-laws to regulate ‘markets’, a municipality will also have to set aside the financial resources
required to make sure that the regulation and implementation of the by-laws takes place. Failure
to have the necessary funds places a municipality at risk of carrying an unfunded mandate.

A municipality’s ability to exercise power over the functional area of ‘markets’ may also be
affected by capacity constraints. These constraints may include insufficient or incompetent staff,
inability to provide for ‘markets’ in the municipal operating budget (due to a shortage of funds)
and the inability to provide infrastructure and equipment to/for ‘markets’ inter alia. The lack of
institutional capacity inhibits local government from fully regulating the function over markets;
it also hinders local government’s ability to craft by-laws that suit the local context and

community.

Lastly, the uncertainty regarding the functions of the two tiers of local government often results
in duplication of services, wastage of resources, unfunded mandates and one tier taking on the
responsibilities of another tier of local government. The possibility of these problems emanating

might discourage a municipality from fully exercising its powers.
5. AN EXAMPLE OF A FRESH PRODUCE MARKET MUNICIPAL BY-LAW

As mentioned above, municipalities are hesitant to explore the extent of their law-making powers
for a number of reasons. However, some municipalities have produced municipal by-laws to
regulate the fresh produce markets within their boundaries/jurisdiction. For example, the

metropolitan municipalities of Mangaung, Ethekwini and Johannesburg currently have by-laws

*° See De Visser J & May A ‘The Functions and Powers of South Africa’s Provinces and Municipalities’ in Ghai Y &
Steytler N (eds) Devolution in Kenya and South Africa (forthcoming) 166 (Juta: Cape Town).
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in place to regulate fresh produce markets. This section will briefly look at how the Mangaung

municipal by-law regulates the Mangaung fresh produce market.*

First, the preamble states that the by-law is in place to provide for the regulation and
management of activities on and in respect of the municipal fresh produce market. The control
and supervision of the market vests in the General Manager and the market trading hours are

determined by the municipal council.**

Secondly, the by-law lists behaviour that is not permitted on the markets’ premises.** Subsection
3.6 above briefly mentioned the ‘control of public nuisances’ as a local government competence
and what it meant according to the MDB definitions. Most of the actions set out in section 5 of
the by-law could be regarded as public nuisances and as such, by regulating prohibited behaviour
on the market, the Mangaung municipality also exercises power in terms of its competence to
control public nuisances. The by-law provides for the exoneration of the municipality for an
error or description, shortage or excess in quantity or lack of quality in respect of any article sold
on the market.*® Complaints in the aforementioned instances would have to be directed to the
Agricultural Produce Agents Council (APAC) in terms of the Agricultural Produce Agents Act.**
The by-law provides for the process to be followed by an agent when he or she receives produce
on the market from his or her principal,* and also sets out the procedure followed before sale of

produce.*

Thirdly, the by-law sets out various other aspects relating to the marketing of produce. For
example the cleanliness of the premises,*’ which falls under the function of municipal health
service, more specifically the elements of ‘food control’ and ‘waste management’, discussed in
the definition of municipal health services in subsection 3.2 of this chapter. The cleanliness of a

market, as well as the mechanisms used to manage the dumping of expired or unsold produce

** Most of the by-laws regulating fresh produce markets have similar provisions. Therefore, it is likely that the
provisions discussed in this section are replicated in many other fresh produce market by-laws.

* Sections 3 and 4 of the Mangaung By-law.

*> Section 5 of the Mangaung By-law.

* Section 10 of the Mangaung By-law.

* See sections 13(1)(b); (3); 14 and 24 of the Agricultural Produce Agents Act 12 of 1992 (hereafter referred to as
the APA Act).The contents of the Act will be set out below in subsection 6.1.

* See sections 13 - 22 of the Mangaung By-law.

*® See sections 26 - 37 of the Mangaung By-law.

* Section 23 of the Mangaung By-law.
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have an impact on the quality of produce sold at the market (for health purposes). The by-law
provides for payment of rent or a fee to occupy/trade on the premises,*® permits for fresh produce
agents and any other matters incidental to agents,*® the use of the sales floor,* the use of storage
and ripening facilities,”* and the use of vehicles.>

Fourthly, pertaining to purchases made by the buyers, the by-law provides for the use of the
prepayment system, cash purchases and the granting of credit by the General Manager of the
market.>® Section 58 of the by-law provides that the provisions of the Systems Act apply to any
buyer who fails to pay for the purchases taken on credit. In terms of the Systems Act, a
municipality must collect all money that is due to it and must also adopt, maintain and
implement a credit control and debt collection policy that complies with the Systems Act.>* The
municipality is empowered to pass a by-law to give effect, implement and enforce its credit
control and debt collection policy.*® These are the provisions that section 58 of the Magaung by-
law refers to. The by-law further states that the municipality will take steps to recover the

amount owed to it.>

Fifthly, in a case where an agents neglects to take all reasonable steps to sell produce at the
ruling market price or fails to take all reasonable measures to prevent produce from deteriorating,
the by-law empowers the market authority to notify the vendor and issue a note in favour of the
vendor, which states that his produce was sold at the same price as other produce similar to his.
The agent is then obliged to pay the vendor an amount determined by the market authority and
he may not derive any commission from this amount.>” This action goes beyond the regulation of

the market as a facility because it extends to the regulation of trading behaviour in the market.

*® Section 24 of the Mangaung By-law.

* Sections 68, 69, 73 - 77 and 79 of the Mangaung By-law.
*% Section 71 of the Mangaung By-law.

> Section 81 of the Mangaung By-law.

>% Section 86 of the Mangaung By-laws.

>* See sections 55 and 57 of the Mangaung By-law.

>* Section 96 of the Systems Act.

** Section 98(1) of the Systems Act.

*® See also sections 59 and 63 of the Mangaung By-law.

>’ Section 62 of the Mangaung By-law.
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Mangaung is mandated by the competency ‘trading regulations’ to regulate the trading behaviour

on its market.>®

Lastly, the by-law prohibits wholesalers and their representatives from trading in the municipal

fresh produce market without the authorisation of the General Manager.

The Mangaung by-law regulates a number of activities taking place in the market. However,
there are some gaps and questions that could be considered. First, regardless of the council
having leeway to determine trading hours, the by-law should provide the actual trading times for
potential buyers to be able to access correct information on trading times. Secondly, the
municipality absolves itself in cases where an error is made during the sale of produce. However,
the by-law does not state that in the event of errors taking place and loss being suffered by a
buyer, a compliant can be laid with the APAC. Again this speaks to the buyer’s access to market
related information. Thirdly, the provision empowering the market authority to inform a vendor
when his agent fails take steps to sell produce or to prevent the damage of produce, and
thereafter obliging the agent to pay his/her vendor is good in that it offers protection to a vendor.
However, who is a vendor? Is he the farmer? Is he someone who works for the farmer? The
definition provided in the by-law is vague. Lastly, whilst the by-law prohibits wholesalers from
trading in the market without authorisation from the market authority, no mention is made of
another municipal regulation that regulates or would regulate wholesalers in the event of the
market authority refusing to allow them into the market’s premises. Furthermore, no mention is
made of a regulation that applies to micro markets that are trading around or in close proximity
to the market. As will be seen in section 7 of this chapter, the presence of wholesalers and
retailers within and around fresh produce markets is viewed by some as a serious issue, as it

affects the functioning of the market and its ability to facilitate access to food.*®

With regard to the granting of credit to buyers at a market, the action seems to be voluntary,
based on a market authority’s discretion. There were a number of recommendations made in
favour of terminating the granting of credit to buyers in the reports on fresh produce markets.® It

was believed that the system, operated by agents at that time, was open to abuse as agents did not

*% See subsection 3.4 above for the brief discussion on ‘trading regulations’.

** This issue was discussed at the Roundtable on Local Government and Food Security, as will be shown below.
% National Agricultural Marketing Council Johannesburg Fresh Produce Market Report 1 (1998) and the National
Agricultural Marketing Council Fresh Produce Marketing in South Africa, Report 2 (2000).
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disclosure the provision of credit to their principals.®* In the NAMC Report 1, when given the
opportunity to respond to the abovementioned recommendation, the market authorities were in
favour of the provision of credit and argued that providing credit increased turnover®® and that
there was a need to provide credit in order to retain certain buyers.®® It is arguable that the
aforementioned reasons could have encouraged the Mangaung municipality’s decision to include
the granting of credit to buyers by the market authority in their fresh produce by-law. Whatever
other reasons the municipality might have had, it is encouraging seeing local government
exercise its powers, taking bold decisions and exploring the extent of its powers.

6. THE NATIONAL LEGISLATIVE FRAMEWORK FOR THE REGULATION OF
‘MARKETS’

The example of the Mangaung by-law provided a glimpse of local government’s regulation of a
market. The discussion below crosses over to the national legislation and examines how it
regulates ‘markets’. There are several pieces of legislation that regulate the various functions
taking place on fresh produce markets. The legislation includes the Foodstuffs, Cosmetics and
Disinfectants Act,® the Agricultural Produce Agents Act, the Agricultural Produce Agents
Amendment Act,® the Marketing of Agricultural Products Act®® and the Agricultural Product
Standards Act. There is also the Agricultural Produce Marketing Agencies Bill (2013) and the
Agricultural Produce Agencies Bill (2013), which are recently proposed Bills for the regulation
of various functions on fresh produce markets. The aforementioned pieces of legislation do not
regulate ‘markets’ per se, however, they do contain provisions that extend to the operations as
well as the role players found on markets. For purposes of this section of the chapter, only an
outline of the Agricultural Produce Agents Act and the Agricultural Product Standards Act will
be given. The outline will only include the provisions which may be regarded as important and

may be relevant to the functional area of ‘markets’.

6.1 Agricultural Produce Agents Act

® See National Agricultural Marketing Council Johannesburg Fresh Produce Market Report 1 (1998) 25 and 43;
National Agricultural Marketing Council Fresh Produce Marketing in South Africa, Report 2 (2000) 7.
®2 National Agricultural Marketing Council Johannesburg Fresh Produce Market Report 1 (1998) 26.
® The National Agricultural Marketing Council Section 7 Investigation: National Fresh Produce Markets (2007) 50.
64
Act 54 of 1972.
® Act 47 of 2003.
® Act 47 of 1996.
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The preamble of the Agricultural Produce Agents Act states that the Act provides for the
establishment of the Agricultural Produce Agents Council (APAC) and fidelity fund for
agricultural produce agents, as well as the control of certain activities of agricultural produce

agents.

The APAC’s responsibility is to regulate the operation of fresh produce agents and ensure that
the rules and terms of the Act are observed.®” The Act further provides for the funding of the
APAC, which is obtained from the monies paid by agents towards application fees to be agents
and the fidelity fund.®® The establishment of a fidelity fund and the issuing of a fidelity
certificate is also stipulated in the Act. The Act prohibits anyone from acting as an agent if he or
she is not the holder of a fidelity fund certificate,* and sets out the requirements for agents to

have a trust account in which all proceeds of sales have to be paid to the producer/principal.”

The Act empowers the APAC to hold inquiries, reprimand, impose conditions and restrictions

and to withdraw a fidelity fund certificate of an agent.™

The Act sets out the code of conduct on how a fresh produce agent is supposed to behave in
order to protect his principal, which is the producer/farmer. The Act, however, does not regulate
the place where the agent conducts the sale of fresh produce from. This statement is in line with
what was mentioned in the earlier part of this section — the APA Act, together with the other
Acts discussed in this section, does not regulate markets per se. The APA Act regulates the
agents operating on the premises of the market, their conduct on the market, and their relations
with their principal (the farmers), inter alia. Therefore, this regulatory gap in the Act provides
local government with the opportunity to regulate the places where agents conduct the sale of
fresh produce through municipal by-laws. This could also allow local government to exercise its
trading regulations competence and provide regulations setting out the conduct to be followed at

places where agents and buyers engage in the trading of fresh produce.

The Act relates to agents operating in other venues too and not only markets. This would suggest

that if a fresh produce vendor operates on a street pavement as an agent; his or her actions would

% See section 9 of the APA Act.

% Section 11(1) of the APA Act.

% Section 16(1) and (2) of the APA Act.

7% Section 19(1) of the APA Act. See also section 20(1) of the APA Act.
"t See sections 24, 25, 26 and 27 of the APA Act.
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be subject to the Act and the APAC.”> What can be deduced from this is that the regulation of
markets is separate from the regulation of agents, although in practice the actual operating

conditions on a market impact the implementation of the APA Act.
6.2 Agricultural Product Standards Act

The Agricultural Product Standards Act is in place to ‘provide for control over the sale and
export of certain agricultural products, control over the sale of certain imported agricultural
products; and control over other related products’. Commentators state that in terms of this Act,
‘standards may be prescribed in accordance with which produce has to be sold>.” Section 3 of
the Act permits the Minister of Agriculture to prohibit the sale of a prescribed product if the
product is not sold according to the prescribed class or grade; if the product does not comply
with the prescribed standards regarding quality, class or grade; if the requirements regarding
packing, marketing and labelling of a product are not complied with or if a product contains a

prohibited substance, to name a few.”

Important to note in this regard is section 3(b) of the Act, which permits the Minister to apply the
prohibitions in section 3(a) selectively. In this regard, the Minister may choose to apply the
prohibitions only to a prescribed category of persons or in a prescribed area; he may exclude a
prescribed category of persons or a prescribed area; or may determine that a prohibition only

applies under prescribed circumstances that the Minister deems necessary.

Section 3A of the Act provides for the inspection, grading and sampling of quality control and it
allows the executive officer to enter the premises of an agricultural industry in which any
product, substance or article regulated in the Act is produced, prepared, graded, packed, marked,
stored, or sold. The executive officer is further empowered to inspect or test (or direct the owner
to inspect or test) the quality of any product; inspect whether the packaging and marking
requirements have been adhered to; or direct the owner or person in charge of the premises to do
s0. The executive officer may also inspect or test the quality of a product or article used or
suspected to be used in connection with the production, preparation, grading, keeping or sale of a

72 National Agricultural Marketing Council Johannesburg Fresh Produce Market Report 1 (1998) 22.
7 National Agricultural Marketing Council Johannesburg Fresh Produce Market, Report 1 (1998) 53.
’* Section 3(a)(i)-(iii) of the Agricultural Product Standards Act.
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particular product; and request the owner to produce documentation that provides for the

administration of the Act to be inspected, to name a few.”

The Act also prohibits the use of false or misleading descriptions as to the nature, quality, class

or grade, origin, substance or place of production of products.”®

Although municipalities have the power to legislate over ‘markets’, as per section 156(2) of the
Constitution, the exercise of their legislative power will have to adhere to the regulatory
framework provided in the national legislation’’ and if it fails to do, the legislation passed may
need to be amended or may be declared invalid.The legislative framework mentioned above may
place potential limitations on local government’s ability to exercise powers and functions over
‘markets’. First, what is evident from the discussion on the Agricultural Product Standards Act is
that there are linkages between the provisions of the Act dealing with the quality control of food
and the local government competencies relating to markets such as, municipal health services
and licensing and control of undertakings that sell food to the public.”® In regard to the definition
of municipal health services, as mentioned in subsection 3.2 of this chapter, ‘food control’ forms
part of the definition and as such, local government has theconstitutional authority to perform the
function. In regard to the function of licensing and control of undertakings that sell food to the
public, the definition by the MDB, which provided in subsection 3.6 of this chapter, suggests that
local government has theconstitutional authority to ensure the quality and maintenance of food
safety standards in any place that supplies or handles food within a municipality. Local
government may exercise this power by providing regulations. However, the Agricultural
Product Standards Act then authorises the Minister of Agriculture to appoint an executive officer
to perform quality control on food (fresh produce). As mentioned in subsection 5.1 of chapter
three, the two instances provided above create confusion over competencies. There are overlaps
between national and local government regarding the performance of the food control/quality
control function. These overlaps create confusion regarding the exercise of power over food
control; whether it a function exercised by national or local government and the extent to which
each sphere may perform the function.

7> Section 3A(1)(b)—(f) of the Agricultural Product Standards Act.
7% Section 6 of the Agricultural Product Standards Act.

77 Section 155(7) of the Constitution.

’® Schedule 4B and 5B of the Constitution.
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Secondly, the Agricultural Product Standards Act requires fresh produce at markets to be sold in
line with the standards provided in the Act. The Minister of Agriculture is empowered to prohibit
the sale of produce if it does not comply with the class or grade, packing, marking and labelling
requirements. Although adhering to these requirements may strain a municipality’s exercise of
powers and functions over a market, as a municipality would have to constantly incur costs to
keep up with the standards required by the Act; a municipality must nonetheless adhere to the
regulatory framework provided in the national legislation as it ensure the effective performance

of the local government function.

Thirdly, the Agricultural Product Standards Act also permits an executive officer, under the
instructions of the Minister of Agriculture, to enter the premises of a market and inspect, test or
cause an inspection or test to be effected on the produce or any substances found on the
premises. The Act further permits the executive officer to request the inspection of documents
relating to the administration of the Act at the fresh produce market at any time. Although this
interference does not necessarily impede on local government’s right to self-government, it
doespresent overlap between national and local government and the potential for tension and

uncertainty regarding the exercise of power.

7. WHAT IS HAPPENING IN PRACTICE REGARDING LOCAL
GOVERNMENT’S REGULATION AND MANAGEMENT OF FRESH
PRODUCE MARKETS?

What ‘ought to be’ taking place and what ‘is’ currently taking place are two different things
when it comes to the regulation of fresh produce markets. This section will discuss the
challenges experienced in the regulation and management of fresh produce markets, with
specific regard to the Cape Town market (Epping). The discussions presented here are aimed at
providing insight into the practices of local government and its role in relation to the functional

area of markets.

A large portion of the information presented in this section of the paper was derived from
discussions captured at a roundtable on local government and food security, as alluded to in the
methodology section of chapter one, rather than evaluative documents. The discussions at the

roundtable described ways in which local government inhibits access to food, how local
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government interacts with the Cape Town Market, how local government can remove barriers to
enable access to food, what mechanisms local government could employ to assist fresh produce
markets to enhance food security, what other roles local government should be playing in that
regard and other initiatives that can be employed to enable access to food.

The following section will be divided into three parts: the first part will focus on the practices
and problems relating to the infrastructure and facilities of markets; secondly the presence of
other players in the value chain and the problems associated with this and lastly, the trends in the

ownership and management models of markets.
7.1 Infrastructure and facility problems

Market authorities are accountable to a particular municipal council for the manner in which a
fresh produce market is run.” In particular, market authorities are responsible for ensuring that
the rules of the market and the by-laws, if any by-laws are in place, that relate to the market are
observed. Some of the services that the market authorities perform include ensuring that there are
sufficient physical facilities (for example buildings and roadways) for the market to operate
effectively and making sure there is security and protection of assets and persons on the market.
Market authorities also ensure that there are hygienic storage facilities, such as cold storage and
ripening facilities that are used to start the natural ripening process of fruits such as bananas,
avocados, mango and citrus fruits and create longer shelf life for the produce.®’ Market
authorities also make sure there are cashiering facilities, extended cash payment systems (credit)
if applicable to a particular market, electronic sales processing system; compilation of sales

statistics and they take care of the promotion and advertising of the market.®*

Almost 16 years ago, the NAMC in its report on the Johannesburg fresh produce market raised
concerns about the state of the Johannesburg fresh produce market and fresh produce markets in
general. The concerns raised by the NAMC are still prevalent today and they relate to the market

infrastructure and facilities; the subsequent deterioration of the markets’ infrastructure in general

" The Agricultural Produce Agencies Bill defines ‘market authority’ as the duly appointed management team or
individual responsible for the management of the market on behalf of the market owner.

¥ see Thompson J ‘Ripening facilities’, Biological and Agricultural Engineering (UC Davis) available at
http://postharvest.ucdavis.edu (accessed 16 September 2015).

# National Agricultural Marketing Council Johannesburg Fresh Produce Market, Report 1 (1998) 20.
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and a lack of reinvestment in the up keeping of the markets.®? The NAMC’s concern was that
market revenues were not available for the maintenance of market facilities, that insufficient of
the revenues generated by fresh produce markets’ five percent commission were being reinvested
in the markets’ facilities. This was due to the fact that the market authorities required a municipal
council’s consent to access a market’s revenue to address the deterioration of a market’s
premises.® It has been suggested that the aforementioned took place because the market does not
form part of the core business of local government.® The question that one must ask in this case
is then, how can markets not form part of local government’s core business when the
Constitution clearly enumerates the function as a local government competence? Venter also
argued that due to the changing priorities of local government, the funds generated on the fresh
produce markets are often diverted into other areas of the community and not enough is spent on
keeping the markets properly maintained. Venter further argued that the diversion of funds and
results of neglect would be felt and sooner or later producers and buyers would use alternative
methods to procure and distribute produce.®> What Venter had argued in 2000 has indeed
happened, as wholesalers and retailers have infiltrated the agricultural sector and operate as an
alternative platform for the procurement of fresh produce, as will be shown in the next section.
Commentators pointed out that cities do not realise the value that fresh produce markets have
and that as significant assets, fresh produce markets need to be maintained, upgraded and looked

after, irrespective of the ownership and management model used.®®

There is a tendency for bureaucratic and financial problems within a municipality to hamper the
proficient management, operation and enhancement of a market, despite a market having good
financial standing.?’ For example, Philippi Market was the Western Cape’s provincial and local

governments’ attempt to provide a space for the emergence of a fresh produce market, although

# National Agricultural Marketing Council Johannesburg Fresh Produce Market, Report 1 (1998) 18.

# National Agricultural Marketing Council Johannesburg Fresh Produce Market, Report 1 (1998) 28.

# Comment by Allie Omar (Cape Town market) at the Roundtable on ‘exploring the links between developmental
local government and food security through the improved regulation and management of fresh produce markets’
(11 November 2015) (hereafter referred to as the Roundtable on Local Government and Food Security).

¥ Venter PM ‘Understanding Fresh Produce Markets in South Africa’ (2000) 3:16.

% James Billy (Cape Town market) at the Roundtable on Local Government and Food Security (11 November 2015).
¥ Comment by Josephs Hilary (City of Cape Town) at the Roundtable on Local Government and Food Security (11
November 2015).
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it failed. The market did not function the way it was hoped it would, despite a lot of money and

time having been invested into it.%®

7.2 Presence of other players in the agricultural value chain; the roles they play and the

legislative framework applicable to them

When one takes the time to consider each of the role playersdiscussed in subsection 5.2 of
chapter two who are found on a fresh produce market, both individually and in the way they
interrelate, it becomes evident that should any one of the role players become weak, there is a

possibility of the market failing to operate efficiently.

The deregulation of the agricultural sector, as well as the repeal of the Commission for Fresh
Produce Markets Act 82 of 1970 in 1992 resulted in fresh produce being sold through various
channels, as opposed to pre-1992 when it was sold strictly through fresh produce markets.®® The
deregulation has set the path for role players such as wholesalers (for example Fruit and Veg
City) and retailers (for example Woolworths) to grow at an alarming rate and it is argued that

this growth is to the detriment of the producers and buyers of fresh produce.*

Wholesalers are one of the biggest categories of buyers on the Cape Town market. Some
wholesalers are based on the markets premises and some have established themselves around the
market. The wholesalers based on the market make their money from buying in bulk and selling
to retailers and hawkers in smaller quantities.” The wholesalers procure their produce through
two methods, namely the procurement of produce from the fresh produce market or directly from
the producers/farmers. Some commentators suggest that the latter method of procurement
undercuts the market system as it bypasses the commission selling system (from producer to
agent on market to the buyer) and in turn hinders the market’s ability to receive a higher

commission from the sales.* It was argued that the legislation currently in place only regulates

¥ see City of Cape Town ‘City takes food gardening to a new level’ (15 October 2015) for some of the new
developments taking place at Philippi regarding food security, since the failure of Philippi Market available at
http://www.capetown.gov.za/en/Pages/SearchNewsArchive.aspx (accessed 13 November 2015).

¥ See Venter PM ‘Understanding Fresh Produce Markets in South Africa’ (2000) 1:8-9; see also subsection 5.2 of
chapter two above, for a discussion on the deregulation of the agricultural sector.

% James Billy (Cape Town market) at the Roundtable on Local Government and Food Security (11 November 2015).
°! National Agricultural Marketing Council Johannesburg Fresh Produce Market, Report 1 (1998) 21.

%2 Comment made by James Billy & Allie Omar (Cape Town market) at the Roundtable on Local Government and
Food Security (11 November 2015).
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the fresh produce markets, despite the presence of other players, such as wholesalers and
‘parasitical businesses’, in and around the market. There are more players in the sector; however,
the municipal by-laws do not regulate these new players in the same manner. Worth noting inthis
regard is the point provided by the NAMC that if the markets are opened up to other role

players, the by-laws will have to be amended.*

One of the questions raised pertaining to the existence of other food businesses around the Cape
Town market was that if the Constitution empowers local government to exercise power over
‘markets’ and the Structures Act divides the power to establish, operate and manage fresh
produce marketshetween the district and local municipalities,®* how then are micro-markets
opening up close to the market without the municipality taking note?*® It was suggested that the
aforementioned happens because the micro-markets are not municipal businesses.*® This results
in an unfair advantage as these micro-markets operate without being regulated in the same
manner as the Cape Town market. Ancillary to the point set out above, it has been suggested that
local government could draft by-laws that regulate the businesses opening and operating around
markets, because these businesses do not adhere to the same rules as the market.®” For example,
the market agents trading on a market do so on a commission basis, as per the Agricultural
Produce Agents Act. The competitors operating close to the Cape Town market operate on a
commission base but they are not subjected to the Act. Furthermore, it has been suggested that
rather than having by-laws that protect the market by prohibiting other businesses from trading
within five kilometres of the market, every player in the agricultural sector should fall under that
same rule and scrutiny provided in the Agricultural Produce Agents Act.

Informal traders play an important part in the movement of fresh produce from the market to the
end consumer.?® Informal traders have access to a large number of consumers, most of whom are
poor, marginalised and usually consume low quality foods due economic problems, social

problems and being uninformed of food nutrition. A commentator provided that whilst it is true

* National Agricultural Marketing Council Fresh Produce Marketing in South Africa, Report 2 (2000) 52.

% See section 84(1)(k) and 85(1)(b) of the Structures Act.

% Question asked by Haysom Gareth (African Food Security Urban Network) at the Roundtable on Local
Government and Food Security (11 November 2015).

% James Billy (Cape Town market) at the Roundtable on Local Government and Food Security (11 November 2015).
%7 James Billy & Allie Omar (Cape Town market) at the Roundtable on Local Government and Food Security (11
November 2015).

% National Agricultural Marketing Council Fresh Produce Marketing in South Africa, Report 2 (2000) 28.
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that the poor consume low quality food, what usually happens at the Cape Town market is that
the poor and marginalised request higher quality of fresh produce. This contradicts the
expectation that they would settle for any quality of produce. The poor consumer’s need for high
quality produce is understandable, as it stems from the fact that the poor often do not have the
facilities to keep the produce fresh for longer periods of time. In light of this, it was suggested
that in order to facilitate access to fresh produce, assistance should also be provided to informal
traders. This is because informal traders are the people who are getting food out to the majority
of the population, especially poor and marginalised populations.*®

According to commentators, whilst there may be a provision in the Agricultural Produce Agents
Act that provides that a farmer must be paid within five days of his produce being sold on the
market, a farmer has no other protection beyond this provision in a case where payment is not
effected on time.® The absence of protection for farmers has a potential to affect food security
because if the farmer is not paid in time, the operations on a farm cannot continue, the farm
could close down and this affects production. Furthermore, the buyer cannot procure any
produce due to limited or non-availability of produce and in turn, the end consumers struggle to
access fresh produce. In light of the aforementioned, a commentator has argued that if there is an
Act that cannot or will not regulate all the role players in the agricultural food chain, then it is

duty of local authorities to provide by-laws that fill the regulatory gaps.'®*
7.3 Trends in the ownership and management models of markets

The issues around the ownership and management of markets have been brought up in a number
documents and discussions.'®* As mentioned in chapter one,'® municipalities’ lack of
engagement with the ownership and management models and how they apply to the market make
it questionable whether local government can enhance food security through its management of

markets. A number of the commentators were of the view that the ownership and management of

* Comment by James Billy (Cape Town market) at Roundtable on Local Government and Food Security (11
November 2015).

100 However, should there be a problem with the produce bought by a buyer; there are mechanisms available to
protect the buyer such as the Consumer Protection Act 68 of 2008.

1% comment made by James Billy (Cape Town market) at the Roundtable on Local Government and Food Security
(11 November 2015).

192 see subsection 5.3 of chapter two above.

1% gee ‘significance of the problem’ under chapter one.
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markets should be separated. The NAMC has suggested that the fresh produce industry should
rather let facilities from the local authority and operate the market on the industry’s own
accord.'® The NAMC also supported the called for the separation of the management and
ownership of markets and further, proposed that arrangements should be made to allow for the
reinvestment of the market’s financial surplus without first seeking consent from the
municipality. This proposal was backed by the argument that ‘local government structures,
especially those under severe financial pressure, are not suited to the efficient management of

. 105
such a business’.

Furthermore, the commentators stated that there is beginning to be a move towards privatising
fresh produce markets seen nationally, through the creation of ‘Public-Private-Partnerships’
(PPPs). The result of this move is that the property on which a market operates always belongs to

a municipality; however, the person or parties who operate the market change.'*

The creation of PPPs brings in the need to follow the Public-Private-Partnership regulations. The

Local Government: Municipal Finance Management Act'®’

provides conditions and processes
that a municipality must satisfy for it to be permitted to enter into a PPP agreement. The
conditions listed include demonstrating that the PPP agreement will provide value for money for
the municipality; that the municipality will afford the PPP; that the municipality will be able to

transfer technical, operational and financial risk to the private party;*®

complying with chapter 8
of Systems Act if the PPP involves the provision of a municipal service;'* and engaging in the

compilation of a feasibility study before concluding the PPP.1'°

It goes without mention that PPPs are not only complex, but also time consuming and expensive
to initiate. Authors provide that section 120 of the MFMA has made outsourcing the provision of

a municipal service more complicated as it further regulates a municipality’s intention t0 use a

1% National Agricultural Marketing Council Fresh Produce Marketing in South Africa, Report 2 (2000) 22.

105 Agricultural Marketing Council Johannesburg Fresh Produce Market, Report 1 (1998) 41.

1% James Billy (Cape Town market) at the Roundtable on Local Government and Food Security (11 November
2015).

197 Act 56 of 23 (Hereafter referred to as the MFMA).

1% section 120(1) of the MFMA.

1% section 120(3) of the MFMA.

19 section 120(4) of the MFMA; see also section 120(6) of the MFMA.
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private party to deliver a municipal service.*"

Municipalities should therefore consider the
implications and cost of outsourcing a municipal service before instituting a PPP agreement.
Municipalities should not follow trends and blindly enter into PPP agreements without being
well informed of the implications of such an act. As it stands, municipalities need to educate
themselves about the different models and thereafter take informed decisions, guided by their

constitutional mandate of service delivery and developmental government.
8. CONCLUSION

The chapter has noted local government’s authority over the function of ‘markets’, which is not
only provided in the Constitution but also stated in the Structures Act. The absence of definitions
in the Constitution makes it difficult to understand how the exercise of power works in cases of
definitional/functional overlap. Whilst guidance may be sought in the MDB definitions, the
definitions given to the terms ‘markets’ and ‘fresh produce market’ still fail to capture what

exactly the two functions are.

Local government’s exercise of power over ‘markets’ cannot take place in isolation of the related
competencies set out above in section 3 above. The linkages between the related competencies
present opportunities, such as the scope for local government to exercise power over ‘trading
regulations’ as a means to regulate the trading activities within its boundaries;for local
government to enter into payment agreements with markets for the use of water and to regulate
prohibited activities in market by-laws.'? The related competencies also present complications,
such as the complex processes followed when planning for the establishment of markets and the
functional overlaps between national and local government in the exercise of power.'*® These
opportunities and complications are often associated with risks and problems that hinder local

government from exploring the full extent of its powers.

The national legislative framework for the regulation of markets does not deal with fresh produce
markets per se. This ‘gap’ in the national framework leaves room for municipalities to utilise
their legislative competence, to start exploring their own initiatives and to regulate their markets

as they see fit.

! steytler N & De Visser J LGLSA (2014) 9: 35.

See subsections 3.4, 3.5 and 3.6 of chapter four.
See subsections 3.1, 3.2 and 3.7 of chapter four.
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113

80



With regard to the example of a fresh produce market by-law, it is encouraging to see Manguang
municipality using its legislative powers and moulding its market to suit its community and
surroundings. The provisions in the by-law cover ground regarding conduct on the market,
agents, sales, facilities and the provision of credit to buyers.

The chapter noted the discussion of challenges raised, with regard to the Cape Town market,
which gave insight into the practice of local government exercise of power over markets. In light
of the argument presented in this paper, that through regulation and management of fresh
produce markets, local government may be able to facilitate access to food and enhance food
security, it was disappointing to note that local government would not be in a position to take on
such a role any time soon. The findings show that market infrastructure and insufficient market
facilities hamper the efficient functioning of fresh produce markets; the revenue generated from
markets is often being used to provision other municipal services and this lack of reinvestment
leads to the deterioration of markets; there is failure to implement current municipal by-laws;
financial problems hamper local government’s exercise of power; presence of unregulated
micro-markets undercutting the market system; the adoption of municipal by-laws that are not
trade friendly and municipalities reluctance to learn about the management and ownership
models best suited for their markets and the implications of separating the two models on local

government’s exercise of power.
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CHAPTER FIVE
CONCLUSION: SUMMARIES, FINDINGS AND RECOMMENDATIONS
1. INTRODUCTION

Led by the argument that local government’s regulation and management of fresh produce

markets can be used as an instrument to facilitate access to food and enhance food security, this
chapter highlights the findings of the study with regard to the questions it set out to answer. The
chapter also provides a summary of the preceding chapters and ends off with recommendations

on the way forward.
2. SUMMARY OF THE PREVIOUS CHAPTERS

The second chapter discussed the concept of food security, as well as the three important
elements of the definition which are ‘availability’, ‘accessibility’ and ‘utility’ of food. The
chapter further pointed out that South Africa’s food insecurity issues centre on national food
security and household food security. The former issue is linked to production and the
government’s bias towards increased production as a solution to food insecurity, while the latter

is linked to inaccessibility of the available food.

Ancillary to the above, the chapter further looked at ‘access to food’, its importance for food
security and made mention of the fact that it is the government’s responsibility to plan markets,
distribution systems and economic activities in a manner that enhances people’s access to food.
Flowing from the aforementioned, the chapter then discussed the right to food, its entrenchment
in the Constitution and the obligation placed on the state to progressively realise this right." It
was also mentioned that the right to food is recognised internationally as well, through treaties

and resolutions.

The national policy and strategic framework was also discussed. The discussion focused on the
IFSS, the Food Security Policy and the National Policy on Food and Nutrition Security; what the
three strategies propose as solutions to food insecurity; the strategies’ bias towards agricultural
production and lastly, a critique of the policy and strategic framework was provided. There was

also a brief discussion of local government and its potential link to food security. The discussion

! Section 27 of the Constitution.
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looked at the links in general, as well as the links in the South African context. The section set
out three reasons to argue that local government has various powers to enable it to play a role
vis-a-vis food security such as, being custodians of land and being empowered to plan and
manage the built environment; its ability to engage in localised strategic planning and its ability

to use local laws in a manner that impacts markets and trade to influence food access.

Lastly, the importance of local food markets in enhancing food security was also explored. The
link between fresh produce markets and informal traders was identified as one of the most
important links, as informal traders ultimately avail fresh produce to the end consumers,
especially the poor and marginalised populations.? Furthermore, it was argued that fresh produce
markets enable increased consumption of fresh produce because they facilitate the flow of
produce from the farmer to the buyer.®> Another importance of local food markets lies in the fact
that they can serve as an outlet for farming households to sell their produce and earn money to
buy food, they have the ability to build local economies, as well as to re-circulate money back

into the local economy.*

The third chapter discussed the local government powers and functions. The constitutional
objects and developmental objectives of local government were also set out.” These objects and
objectives are further echoed in the White Paper on Local Government and they oblige local
government to create a conducive environment for social and economic development of

communities.

Whilst local government has the constitutionally entrenched power to legislate over local
government matters,® the section argued that the absence of constitutionally entrenched
definitions for the functional areas in Schedule 4 and 5 often creates confusion as to the extent to
which local government (and the other two spheres) can exercise its powers. Furthermore,

examples of the consequences of concurrency between ‘trade’ and ‘trading regulations’ and

2 Chikazunga D & Deall S The Role of Fresh Produce Markets in South Africa, Southern Africa Policy Brief 4 (2008) 6
para 4.

* National Agricultural Marketing Council Fresh Produce Marketing in South Africa, Report 2 (2000) 37.

* See Wooten H & Ackerman A From the Ground Up: Land Use Policies to Protect and Promote Farmers’ Markets
(2013) 7.

> Section 152 and 153 of the Constitution.

® Schedule 4B and 5B of the Constitution.
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‘abattoirs’ and ‘municipal abattoirs’ were provided,” together with the four strategies that may be
used to alleviate the consequences of concurrency.® The division of Schedule 4B and 5B powers
between the two tiers of local government was examined next.’ The principal provisions that
authorise the division of local government powers are set out in the Structures Act.'® Whilst
district municipalities are specifically allocated functions in section 84(1) of the Structures Act
and local government in section 84(2) of Structures Act, there are exceptions that enable the

shifting of powers from a district municipality to a local municipality and vice versa.™

Finally, the chapter discussed the limitations of/on local government’s exercise of power.
National and provincial governments are allowed to set regulatory frameworks, which local

government must adhere to when exercising it powers.*?
3. FINDINGS

The main findings of this study stem from chapter four. What can be deduced from the findings
is that different interests were involved in the discussions of markets and local government’s
administrative and legislative role in regards to markets. The conversations were based largely
around ‘who owns what’, ‘who is dominating what and when’, what are the stakeholder’s
interests’, ‘when 1s ownership handed over and to whom” and all these factors affected how the

discussions played out. The findings are summarised below.

Municipalities are generally sceptical to exercise executive and legislative power in relation to
markets due to the problems and/or risks associated with the exercise of such power. These
problems include the inability to provide financial resources for the implementation of by-laws
due to municipal financial constraints, capacity constraints in the form of insufficient staff,
inability to provide infrastructure and facilities necessary for the effective performance and

operation of markets, a minimal municipal operating budget decreases the number of functions

’ Steytler N & Fessha Y Defining provincial and local government powers and functions: The management of
concurrency (2007) 9-10.

® The four strategies that can be used are: judicial interpretation, statutory definitions, negotiated definitions and
administrative. See Steytler N & Fessha Y Defining provincial and local government powers and functions: The
management of concurrency (2007) 12-21.

° “Two tiers of government’ refers to district and local municipalities.

1% sections 83(1),(2) and 84(1) of the Structures Act.

" Sections 84(3)(a) and 85(1) of the Structures Act.

12 Section 155(7) of the Constitution.
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that can be provided for, and uncertainty regarding the functions of local and district
municipalities which often result in duplication of services, wastage of resources, unfunded

mandates and blame shifting for non-fulfillment of functions.

There were concerns raised regarding the deteriorating state of infrastructure and facilities at
fresh produce markets, as well as the lack of reinvestment for the maintenance of market
infrastructure. Fresh produce markets, for example the Philippi Market, often do not turn out as
planned. The lack of reinvestment is due to the fact that markets are not the core business of
local government and as such, municipalities are not keen to partake in their up-keeping. The
changing nature and priorities of local government also result in funds generated from fresh
produce markets being used to provide other basic municipal services for communities.™
Furthermore, bureaucratic and financial problems experienced within municipalities were cited

as factors that tend to hamper the effective management and operation of fresh produce markets.

The trends in the ownership and management models of markets showed that the separation of
ownership from management was largely supported.™ It is believed that the separation will assist
markets to achieve efficient business practices. However, it was found that municipalities are not
well informed of the models, what the separation of ownership and management entails, what the
implications of separation or non-separation of ownership and management are and how the

implications may affect local government’s exercise of power over fresh produce markets.

With regard to the presence of other players in the agricultural value chain, the pre-1992 scenario
shows that at the time all fresh produce was sold and marketed through fresh produce markets
only. The deregulation of the sector in 1992 has resulted in wholesalers and retailers entering the
sector as well to sell produce that they are now permitted topurchase directly from the farmer.
This has resulted in wholesalers and retailers in the agricultural sector growing at an alarming
rate. The growth of the aforementioned role players is often to the detriment of the producers
because wholesalers and retailers ‘dictate’ the purchase price to producers and this does not give
the farmer space to negotiate, as he does when produce is sold at a fresh produce market. The
growth is also detrimental to fresh produce markets because wholesalers and retailers that
purchase produce directly from farmers undercut the market system and markets are unable to

B Venter PM ‘Understanding Fresh Produce Markets in South Africa’ (2000) 3:16.
" National Agricultural Marketing Council Fresh Produce Marketing in South Africa, Report 2 (2000) 22.

85



retrieve enough commission from the sales made to sustain the markets. Buyers are also affected
because wholesalers and retailers often add margins to the produce they sell, meaning the

produce costs more than the produce sold at fresh produce markets.

Whilst some wholesalers and retailers operate similar to fresh produce markets, they are not
subjected to the same regulations that fresh produce markets are subjected to. These micro-
markets are built and operate close to the market without municipalities taking any steps to
regulate their establishment, despite the Constitution entrusting to local government the power
toregulate trading activities within a municipality through the competence ‘trading
regulations’and section 84(2) of the Structures further affirming this constitutionally entrenched
power. The outcome of these practices is that wholesalers and retailers have an unfair advantage

as they operate without being regulated.

Municipal by-laws are applicable to municipal owned markets, to the exclusion of privately
owned markets."® Privately owned markets are often protected by by-laws and only derive
protection from the APA Act. Furthermore, the legislation (by-laws and the APA Act) currently
in place only regulates fresh produce markets, despite there being other micro-markets in and
around the fresh produce markets that operate similar to fresh produce markets. The Mangaung
fresh produce market by-law used as an example in chapter four did not have provision
separating privately owned markets from municipal owned ones. Furthermore, the Constitution
does not make a distinction between private or public markets when it entrusts local government
with competency over markets. What is evident in this regard is that, all markets are a local
government competence as per Schedule 5B of the Constitution. Regardless of being privately
owned or being termed as ‘micro-markets’, local government may exercise executive and

legislative authority over these markets.

The absence of legislation that regulates all the businesses/stakeholders that operate in the fresh
produce value chain has the potential to hinder access to food. A farmer has no further protection
should his agent fail to pay him on time, despite the APA Act stating the time periods for
payment to be effected. The absence of protection may affect food production, which lessens the

food available for sale and hampers food security.

> See National Agricultural Marketing Council Fresh Produce Marketing in South Africa, Report 2 (2000) 27.
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Chapter two and three of this paper provide information that aims to support the argument that
through the regulation and management of fresh produce markets, local government can attempt
to facilitate access to food and enhance food security. This is to say that local government should
consider drafting new and improved by-laws, that perhaps include other local government
competencies relevant to fresh produce markets; that will regulate fresh produce markets
comprehensively; that link the regulation of fresh produce markets to the developmental
objectives of local government and also address the issues and gaps that have the potential to
hinder access to food. In response to this argument, commentators counter-argued that improved
management and regulation of fresh produce markets is not going to solve the problems faced by
markets and local government. The commentators argued that it is like the analogy of saying
‘new police uniforms are going to reduce crime’, the problem remains unsolved.'® What should
be done instead is to look at all the players in the value chain and consider who the people are
that the markets are distributing to. This will require interaction and linkages of farmers,
markets, hawkers and the end user. A commentator further stated that better regulation of the
entire value chain needs to take place, which would require regulation of the hawkers, the
distributors and the farmers to collectively assist in food security.

In response to the argument that through improved regulation and management of fresh produce
markets, local government can attempt to facilitate access to food and enhance food security, it
was found that improved regulation and management is not the only solution. Instead, all the
players in the value chain must be engaged and the most important consideration should be the
people that the markets are distributing to and how to get food to them.

4. RECOMMENDATIONS

The discussions under section 5 of chapter two highlighted that local food market can contribute
to addressing food insecurity as they bring fresh fruits and vegetables directly to communities, at
reasonable prices. Municipalities should therefore take advantage of their powers to regulate and
support fresh produce markets and further, take hold of the opportunity to use fresh produce

markets as a platform to enhance food security.

¢ comment made by James Billy (Cape Town market) at the Roundtable on Local Government and Food Security
(11 November 2015).
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The argument that through improved regulation and management of fresh produce markets, local
government can attempt to facilitate access to food and enhance food security guides the

recommendations outlined below.
a) Realising the strategic importance of fresh produce markets

Municipalities should consider strategic approaches that recognise and respond to the specific
challenges faced at the local community level and through this, also recognise the strategic
importance of markets. This would require municipalities to provide for fresh produce markets in
their IDPs and formulate policies that speak to the effective management of fresh produce
markets with the aim to facilitate access to food. Funds would have to be allocatedto fresh
produce markets in the municipal operating budgets and their exercise of power over fresh
produce markets would have to be aligned with the developmental objectives of local
government and in the process. Furthermore, an assessment ofthe local economic development
benefits that fresh produce markets may bring to local communities would have to be complete,

to ensure that the economic objectives and priorities identified are realised.*’

Furthermore, municipalities need to take strategic decisions about the institutional structure of
fresh produce markets. For example, the issues around the management and ownership of fresh
produce markets, educating themselves on the differences of the models and the implications of
separation, how the management model inhibits or enhances local government’s regulation of
fresh produce markets, how the separation of the management and ownership hinders or
increases the performance of the market and how the financial standing of a municipality

determines the improvement and growth of a market.*®

Municipalities should view fresh produce markets as an institution for marketing strategies that
assist farmers to maintain financial viability, a space where small activity centres involved in the
sale of fresh produce (sourced from the market) can emerge and facilitate food access, encourage
agricultural activity within communities (as a platform for small scale farmers to enter the

agricultural sector), which could encourage livelihoods (informal sector; subsistence farming

Y see Report of the Ministerial Interim Committee on the Restructuring of Fresh Produce Markets in South Africa
(2009) 22.

¥ For more on local government and the separation of management and ownership of fresh produce markets, see
chapter 2 subsection 3.5 of this paper.
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with a goal to sell the produce at the markets).*® Municipalities should build fresh produce
markets into on-going businesses that benefit growers, local residents and the municipality itself.
And in order to protect fresh produce markets, local government should devise strategies to
ensure that encouraging and supporting the growth of supermarkets in communities does not

undermine the viability of fresh produce markets.?
b) Importance of regulating the trade practices in markets

The competence ‘trading regulations’ presents local government with opportunities to explore
the scope of its legislative and administrative power. The Constitution empowers local
government to regulate all trading that takes place within its jurisdiction. The trade of fresh
produce takes place at markets, which are a local government competence and as such, may be
regulated by local government. The national legislation discussed in section 6 of chapter four
shows that national law does not fully regulate the fair business practices in markets. This leaves

a gap for local government to regulate the activities not covered in the national legislation.

Regarding distribution and facilitating access to food, what one would like to see happen in
practice are trading policies that encourage, assist and lubricate trade, instead of inhibiting it.2
Flowing from this, it is recommended that local government consider the following to
streamline/enhance trading: first, the creation of bylaws that do not prevent access to trading
areas; secondly, the reduction of red tape for informal traders applying for trading permits and
thirdly, the creation of trade friendly by-laws that do not reduce small businesses’ ability to
distribute food.?* Municipalities should consider drafting by-laws that regulate fair trade at fresh
produce markets; they may determine the operation times of the market, the activities permitted
at the market, the activities prohibited at the market and also determine the interactions
betweenthe farmers, agents, market authorities and buyers at the marketso as to address the

issues of markets and food security comprehensively.

9 Montague M Local Government and Food Security: An Evidence Review — What we know about what works and
what might work (2011) 3.

2 see Montague M Local Government and Food Security: An Evidence Review — What we know about what works
and what might work (2011) 15.

2 Haysom Gareth (AFSUN) at the Roundtable on Local Government and Food Security (11 November 2015).

* James Billy & Allie Omar (Cape Town market) at the Roundtable on Local Government and Food Security (11
November 2015).
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¢) Planning/location of markets

Planning and the importance of land use management were mentioned in the earlier parts of the
chapter two. Even the Food Security Policy proposed that local government should participate in
addressing food security, as custodians of land and the built environment. To this end, literature
also suggests that local government/municipalities can make a significant contribution to food
security if they identify and prioritise prospective sites for the establishment of fresh produce
markets, with the objective of increasing access to (healthy) food for all residents.?®
Municipalities should therefore consider public property as such schools, parks, transit stations
and temporary street closures to locate/extend fresh produce markets.

In order to sustain farmers markets in low-income communities, the best strategy would be to
establish farmers markets in locations that have a ‘mixed-income’ customer base. This entails
‘locating farmers markets in highly mixed-income neighbourhoods or on the shared border of

low-and-higher-income communities’.?*

It is further recommended that municipalities should integrate the location of markets into the
transportation system.? This is to say that municipalities should plan transportation around fresh
produce markets and vice versa. Therefore, municipalities should consider establishing/locating
fresh produce markets on sites that not only allow for the use of a variety of transportation
modes, such as bike, pedestrian and public transit access, but locations that can be accessed

through various transport routes.

Access to food can be enhanced through the use of social welfare, food stamps and farmers
market nutrition programme vouchers at fresh produce markets.”® As mentioned under
subsection 3.2 of chapter two, the use of such benefits can facilitate low-income households’

ability to access food, therefore municipalities need to be wise about the location of markets and

> See Wooten H and Ackerman A From the Ground Up: Land Use Policies to Protect and Promote Farmer’s Markets
(2013) 9.

** Mikkelsen L et al Healthy eating and physical activity: Addressing inequalities in urban environments (2007)
available at Prevention Institute http.//www.preventioninstitute.org/component/jlibrary/article/download/id-
321/127.html (accessed 17 June 2015).

*> See Wooten H and Ackerman A From the Ground Up: Land Use Policies to Protect and Promote Farmer’s Markets
(2013) 11.

2 Healthy Access Food Portal ‘Farmers Markets’ (2015) available at http://www.healthyfoodaccess.org/retail-
strategies/farmers-markets (accessed 10 August 2015).
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start planning the location of their markets in close proximity to the payout points where social

welfare grants and food stamps are collected or distributed.
d) Facilities and infrastructure

Subsection 7.1 of chapter four above noted the importance of having well maintained
infrastructure at fresh produce markets, such as (covered) stands used for the display of produce,
electricity, water and sanitation in the form of running water and a sufficient number of
bathrooms and spacious market halls to provide agents and consumers enough floor space to
trade smoothly and effectively.?” When regulating and managing fresh produce markets,
municipalities should make sure that as many as possible of the fresh produce markets have

water and sanitation, as well as properly maintained infrastructure.

The discussions in subsection 7.1 of chapter four suggest that fresh produce markets should have
cold storage facilities to control temperatures in different sections of markets, in order to keep
produce fresh.?® Municipalities should attempt to ensure that there are sufficient cold storage
facilities for each product type, prioritising produce that does not have long shelf life, for daily
sales and short-term storage on the market premises. Ancillary to this, fresh produce markets
should have ripening facilities on their market premises and also make sure that these ripening

facilities are well maintained and improved on the market premises .
e) Law and order

Like any other retail space, buyers and sellers at fresh produce markets want a sense of security
at the premises where trading takes place. To guarantee safety to people, stock and money at the
markets, the market management, service providers and the municipality need to take measures

to strengthen security and safety.?® To ensure the safety of buyers using cash on the markets, best

*” See California Certified Farmer’s Markets and Farm Stands A Closer Look at State Law (2010) 2 available at
http://changelabsolutions.orqg/sites/default/files/CACertFrmrsMkts FctSht 20141106.pdf (accessed 10 August
2015)

%8 See California Certified Farmer’s Markets and Farm Stands A Closer Look at State Law (2010) 3.

» Mogala M ‘Codes of Best Practice for National Fresh Produce Markets’ (2014) 12 available at
http://www.apacweb.orq.za/Codes%200f%20Best%20Practices%20for%20NFPMs%20Version%202.pdf&sa=U&ved
=0CAOQFjABahUKEwiDyZXQhonlAhWi XIKHbEYAKE&siqg2=0BWyAr9YiYtzuEIMQFuqPw&usq=AFQiCNFOzbcmu4huK

MIx90IwENbafyGt8A (accessed 25 May 2015).
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practices provide that there must be visible security on a daily basis.*® For example,
municipalities should devise a ‘safety and security’ procedure, which outlines what should be

done at the market in cases of emergency.*

Therefore, security at fresh produce markets should include close circuit TV cameras (CCTV) to
cover the trading halls, cashiers points, platforms and cold storage areas, visible security

guard(s)/officer(s) and active communication with the (metro) police by-law enforcement unit.*

It is believed that the consideration of the above recommendations will help local government
explore the scope of its administrative and legislative competence over the functions ‘markets’
(and ‘trading regulations’) and in doing so, contribute to find initiatives that enhance food

security. In the long run, better management of markets could result.

30Mogala M ‘Codes of Best Practice for National Fresh Produce Markets’ (2014) 13.
* For example, the Agriculture and Environmental Management Department at the Tshwane Fresh Produce

Market sets out the following in their ‘safety and security’ procedure:

l. ‘Handling of the least severe incidences to be performed by the security officer or market officials
responsible for operations, within a reasonable time-frame;
1. The more serious incidents to be captured and handled by the Director at the market, within a reasonable
time-frame;
Il The most serious incidents, which are likely to be life-threatening, to be handled as soon as possible.’

Agriculture and Environmental Management Department ‘Tshwane fresh produce market escalation procedures
for security incidents’ (undated) 1 (Fresh Produce Market Division; City of Tshwane) available at
http.//www.tshwane.gov.za/tshwanemarket/Safety%20and%20Securty%20Procedure/SafetyandSecurityprocedure
.pdf&sa=U&ved=0CAsQFjAAahUKEwiDyZXQhonlAhWi XIKHbEYAKE&sig2=XPt2Ujxv8 TmxPHfQCfH 2A&usg=AFQjCN
GixgJlkup7X4iYsFvTISd8M56Yng (accessed 16 September 2015).

2 See Agriculture and Environmental Management Department ‘Tshwane fresh produce market escalation
procedures for security incidents’ (undated) 1-2.
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