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     ABSTRACT 
The expungement of criminal records in South Africa: A constitutional analysis 

of section 271B(1) of the Criminal Procedure Act 51 of 1977. 

Many inhabitants of South Africa have criminal records. The exact amount is unknown, 

but it has been estimated to exceed 1 million. Section 271B of the Criminal Procedure 

Act 51 of 1977 provides certain instances in which a criminal record may be expunged. 

This study unpacks the questions of why section 271B(1) only applies to certain minor 

offences; how the differentiation affects the rights of persons who were convicted of 

minor offences but are not eligible for expungement as well as how the provision can 

give effect to the right of equality before the law. This study intends to indicate that the 

current expungement legislation is flawed and that the differentiation inherent in 

section 271B is unjustifiably discriminatory and therefore not in accordance with the 

Constitution. 
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Chapter One 

The expungement of criminal records in South Africa: A constitutional 
analysis of Section 271B(1) of the Criminal Procedure Act 51 of 1977 

1. INTRODUCTION AND BACKGROUND OF STUDY 
The ‘expungement’ of a criminal record involves a legal process in terms of section 

271 B(1) of the Criminal Procedure Act 51 of 1977 (CPA), in which a person who had 

been convicted of a crime by a court of law may apply to the Department of Justice to 

remove his/her record of previous criminal offences from the criminal record database 

of the South African Police Service (SAPS).1 The removal of a criminal record is, 

subject to compliance with certain requirements in terms of section 271B(1). These 

requirements include inter alia that: (1) The convicted person must make a written 

application to the Department of Justice; (2) A period of 10 years must have elapsed 

after the date of conviction for that offence; (3) During the ten-year period after 

conviction, the person must not have been convicted of another offence and 

sentenced to imprisonment without the option of a fine. In addition to the 

aforementioned requirements, section 271B(1)(a) allows expungement only in respect 

of the following sentences: (i) A sentence postponing the passing of sentence in terms 

of section 297(1)(a)  where that person was discharged in terms of section 297(2), 

without the passing of sentence, or where that person was not called upon to appear 

before the court in terms of section 297(3); (ii) a sentence discharging that person with 

a caution or reprimand in terms of section 297(1)(c); (iii) a sentence in the form of a 

fine only, not exceeding R20 000; (iv) a sentence of corporal punishment before 

corporal punishment was declared to be unconstitutional as a sentencing option; (v) 

 
1 See section 271B of the Criminal Procedure Act 51 of 1977. 
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any sentence of imprisonment with the option of a fine, not exceeding R20 000; (vi) 

any sentence of imprisonment which was suspended wholly; an order in terms of 

section 290(1)(a) or (b) as that section was before it was repealed by section 99 of the 

Child Justice Act, 2008 (Act 75 of 2008); (vii) a sentence of correctional supervision, 

referred to in section 276(1)(h) or a sentence referred to in section 276(1)(i); or (viii) a 

sentence of periodical imprisonment, referred to in section 276(1)(c). 

Section 271B(1)(b) furthermore provides that a person — 

(i) who has been convicted of a sexual offence against a child or a 

person who is mentally disabled and whose name has been included in 

the National Register for Sex Offenders, as provided for in section 50 of 

the Criminal Law (Sexual Offences and Related Matters) Amendment 

Act, 2007 (Act 32 of 2007); or 

(ii) whose name has been included in the National Child Protection 

Register as a result of a conviction for an offence, as provided for in 

section 120(1)(b) of the Children’s Act, 2005 (Act 38 of 2005), does not 

qualify to have the criminal record in question expunged in terms of this 

section, unless his or her name has been removed from the National 

Register of Sex Offenders, as provided for in section 51 of the Criminal 

Law (Sexual Offences and Related Matters) Amendment Act, 2007, or 

section 128 of the Children’s Act, 2005, as the case may be.2 

 

A close reading of section 271B(1)(a) and (b) indicates that persons who were 

convicted of serious offences which warranted heavy and custodial sentences cannot 

apply for the expungement of their criminal record.  In the light of the endemic crime, 

 
2 Criminal Procedure Act 51 of 1977. 
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the serious and violent nature of crime and the phenomenon of repeat offending in 

South Africa, the stance emerging from these provisions regarding serious crime is 

understandable to some extent.  If a person was sentenced to direct imprisonment 

which they had to serve for a continuous period of time (not periodic imprisonment), 

without the option of a fine, or they were given a fine in excess of R20 000, it may be 

inferred that the offence for which they had been convicted was serious and the 

circumstances in which they committed the offence did not warrant any or substantial 

leniency from the court.  One may arguably thus assume that expungement of criminal 

records may only occur in respect of convictions for minor or less serious offences. 

This is, however, not entirely true as will become clearer later in this paper.  

Expungement is not possible in respect of all minor offences as is evident from section 

271B(1)(a) and (b).3  A person convicted of theft and sentenced to a year or a few 

months of direct imprisonment, for example, cannot apply for expungement even if 

they commit no further crimes. This is also true, if the court imposed a fine of more 

than R20 000. 

 

Moreover, even in the case of the listed sentences which are presumably imposed in 

respect of minor offences, applicants must wait for a decade before they may apply 

for expungement, and they may not have any subsequent convictions in terms of 

which they are sentenced to imprisonment without the option of a fine. Based on the 

provisions, the preclusion to applying for expungement stands even if a subsequent 

conviction is unrelated to the offence which the applicant wishes to have expunged.  It 

is also of concern that applicants must make a written application for their criminal 

record to be expunged.  Literacy rates amongst persons in conflict with the law are 

 
3 Section 271 of the Criminal Procedure Act. 
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generally low.  Many may therefore be unaware of their eligibility to apply for 

expungement, or they would not have the means and knowledge to make such an 

application.  

 

Section 271B (2) provides that the Director-General: Justice and Constitutional 

Development must, on receipt of the written application for expungement, issue a 

certificate of expungement, directing that the criminal record of that person be 

expunged, if the Director-General is satisfied that the applicant complies with the 

criteria set out in section 271B (1).  The Director-General: must submit every certificate 

of expungement that has been issued to the head of the Criminal Record Centre of 

the South African Police Service, to be dealt with in accordance with section 271D. 

 

The process of having a criminal record expunged appears to be tedious and complex 

and many would probably not even attempt to use it even if they were eligible to do 

so.  As mentioned earlier, literacy rates, resources and knowledge amongst convicted 

persons tend to be limited. Their reluctance and/or inability to apply for expungement 

exist, despite the profoundly negative effects that a criminal record has on the life of a 

person in South Africa.  Career and employment opportunities are only some of the 

aspects of a person’s life that could be severely negatively affected by the fact that 

he/she has a criminal record.  Sadly, many of South Africa’s inhabitants have criminal 
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records.  This may be deduced from the consistently high crime rates, conviction rates4 

and the size of the prison population amongst other things.5  

 

Despite the above-mentioned facts, the exact number of people with criminal records 

in South Africa is unknown. It has been estimated that the figure is above one million 

people.6 Considering the above information it is clear that the law regarding 

expungement does not benefit everyone who has a criminal record. On the contrary, 

very few people with criminal records, even for minor offences, stand to benefit from 

the law. Currently it appears to apply only to a limited category of offenders, namely 

people upon whom the courts did not impose a typically heavy sentence.  

Consequently, it may be assumed that their offence and/or the circumstances in which 

they committed the offence were not regarded as very serious by the court.  Section 

271B(1) does not refer to specific offences for which one may apply for expungement.  

This is with the exception of section 271B(1)(i) and (ii), which relates to certain sexual 

offences.  The section makes it clear that persons convicted of such offences do not 

qualify for expungement.   

  

Everyone sentenced to an immediate, direct term of imprisonment without the option 

of a fine or if there was an option of a fine above R20 000, cannot apply for the 

expungement of a criminal record.  Put plainly, a heavy sentence, such as a term of 

 
4 The National Prosecuting Authority’s conviction rate for the period of 2019-2023 are as follows: for the 
period of 2019/20 the conviction rate in the district court was 95,3%; for the period of 2020/21 it 
increased to 95,9%; for the period of 2021/22 the conviction rate decreased to 93,9%. The conviction 
rates in the Regional court for the years 2019-2023 were as follows: 82,5%; 82,2%; 80,6% and 82,6%. 
The conviction rates in the High Court for the period of 2019-2023 were as follows: 90,9%; 93,8%; 
90,9% and 89,2%. 
5 http://www.dcs.gov.za/?s=Prison+overcrowding+&submit=Search (Accessed on 21 June 2024).  
6 Mujuzi, JD ‘The expungement of criminal records in South Africa: The drafting history of the law, the 

unresolved issues, and how they could be resolved’ (2014) 35 Statute law review 278. At the time of 
writing it appears that there are no recent estimates available. 
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direct imprisonment (not necessarily a lengthy term) without the option of a fine or a 

fine above R20 000, can never be expunged.  Based on the prison population size at 

any given time, this means that thousands of South Africans must contend with 

criminal records. Yet, even in respect of those who may apply, a decade must first 

pass during which they do not commit any offences which warrant direct imprisonment 

without the option of a fine, before they may apply for expungement.  The notion of 

being tough on crime thus seems real in South Africa, but it has not stemmed the tide 

of crime at all.  Considering the above it is clear that not many offenders benefit from 

the expungement provision as many of South African offenders are subjected to the 

minimum mandatory sentencing legislation.  

2. PROBLEM STATEMENT 
It has been projected that South Africa will see the highest unemployment rate 

globally. The unemployment rate stood at 31,9 percent during the final quarter of 

2024.7 The aforementioned is due to slow economic growth and stringent labour 

legislation.  Taking cognisance of the current economic climate with high rates of 

unemployment, competition for employment is stringent. The best candidates for 

employment are usually those who meet all the requirements to do the job and whom 

the employers regard as a good fit in the workplace. This is where persons with 

criminal records, even if they meet the formal requirements to do the job, may be 

excluded.  Their best efforts and progress at rehabilitating and reintegrating into their 

communities as law-abiding citizens, the offence, and the circumstances in which it 

had been committed are all irrelevant to the question of expungement.  Inconsistencies 

 
7 Bhorat H, Lilenstein A, Monnakgotla J, Thornton A & Van der Zee ‘The socio economic determinants 

of crime in south africa: an empirical assessment’ (2017) Development Policy Research Unit Working 
Paper DRPU 201704 ii. 
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regarding sentencing for the same offences, the individualisation of sentences which 

are furthermore informed by the inherent sentencing jurisdiction of courts, also appear 

not to have been considered in the drafting of section 271B(1).  It may thus be 

reasonable to infer that for most persons who had been sentenced by a South African 

court, their criminal record will remain a permanent feature of their lives.   

 

Simultaneously, even  those who may qualify to have their record expunged will have 

to wait for at least a decade before they can apply. Thus, section 271B(1) does not 

provide equal benefit to all offenders. While this may be reasonable and 

understandable in relation to those convicted of heinous, violent crimes or crimes 

which have serious economic and social implications for society, the same cannot be 

said about minor offences.  The fact that the offence, the circumstances of an offence 

and the steps taken to rehabilitate after conviction is not considered for purposes of 

expungement is problematic.  

 

The fact that South Africa has introduced minimum sentencing legislation as a 

permanent feature of the sentencing landscape, attests to some extent to the lack of 

uniformity in sentencing which exist in South Africa.  While such legislation may have 

given rise to greater sentencing uniformity insofar as serious offences are concerned, 

the same cannot be said for those convicted for less serious offences.  This means 

that two persons convicted for the same minor offence may be sentenced differently.  

Resultantly, one may, based on the sentence imposed, be eligible to apply for 

expungement and the other not.  This appears to negate the right to equality before 

the law.  
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Section 9 the Constitution provides that  

(1) Everyone is equal before the law and has the right to equal protection 

and benefit of the law. 

(2) Equality includes the full and equal enjoyment of all rights and 

freedoms.  To promote the achievement of equality, legislative and 

other measures designed to protect or advance persons, or 

categories of persons, disadvantaged by unfair discrimination may 

be taken’. 

 

Section 271B(1) may therefore be questioned for its application to persons who were 

not convicted of serious crimes.  The current legislation does not provide equal benefit 

to many offenders in South Africa and only benefits a small group of the population. 

Some may therefore argue that the provision gives rise to discrimination against many 

offenders in South Africa. In particular, however, the  research questions the fairness 

of the differentiation between offenders who were convicted of minor offences which 

do not fall under section 271B(1) and those who do. It is evident that not all minor 

offences fall within the ambit of section 271B(1).8  The  research thus endeavours to 

explore the constitutionality of the apparent discrimination between these categories 

of offenders as well the reasons for and consequences of the discrimination.   

3. RESEARCH QUESTIONS 
(i) Why does section 271B(1) not apply to all offenders who were convicted of 

minor offences? 

 
8 Section 271 of the Criminal Procedure Act. 
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(ii) How does the differentiation inherent in section 271B(1) affect the rights of 

persons convicted of minor offences, but who are not eligible to apply for 

expungement?  

(iii) How may section 271B(1) give effect to the constitutional right to equality 

before the law? 

4. SIGNIFICANCE OF THE RESEARCH 
The research is aimed at analysing the constitutionality of section 271 B of the CPA. 

The provision pertaining to criminal record expungement and the circumstances in 

which an offender may have his record expunged are typically regarded as reserved 

for persons who committed minor offences.  This is, however, not true as most persons 

who have been convicted for what is deemed a minor offence cannot apply for 

expungement.  The focus of the law is on the sentence imposed and the issue of a 

lack of uniform sentencing regarding minor offences is not considered in relation to 

section 271B.9 The research is significant in that it questions the aforementioned as 

well as how it may affect the right to be equal before the law and the effects that the 

differentiation may have on persons with criminal records.   Presently, there is not a 

lot of research done on this specific topic. The question of why more offenders with 

criminal records for minor offences are not included in section 271B(1) has not been 

expounded extensively in the literature yet.  

5. LIMITATIONS OF THE STUDY 
The research focusses mainly on section 271B of the CPA. It does not focus on the 

expungement of criminal records of persons below the age of eighteen years.  It also 

 
9 Section 271 of the Criminal Procedure Act. 
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does not deal with persons who  qualify for expungement in terms of section 57C of 

the CPA and the automatic expungement of criminal records as provided for in section 

271C(1).  

6. LITERATURE REVIEW 
In South Africa, many employers require that a background check be done on 

prospective employees before they are appointed.  This typically involves inter alia a 

determination of whether an applicant has a criminal record. Very often, having a 

record spells the end of an application.  Some potential employers, including the South 

African government, require that an applicant should indicate on their application form 

whether or not they have a criminal record, hence the vast majority of persons with 

criminal records find it difficult to access formal employment.10  According to Kiewit, 

some ex-offenders would rather attempt to become entrepreneurs so that they would 

not be required to go through the criminal record test process.11 However, even this 

avenue, may prove challenging as an entrepreneur with a criminal record may be 

precluded from apply for funding and not many may have the confidence to invest in 

such a business. Furthermore, most ex-offenders do not have the knowledge, 

resources or desire to be entrepreneurs.12 This often forces them to fall back into a life 

of crime to survive and provide for themselves and their families. Therefore, it can be 

argued that once a person has a criminal record, it is likely that he/ she will always be 

regarded as a ‘criminal’ in South Africa. They may also always face the stigma 

associated with having a criminal record and lose out on many positive opportunities 

 
10 Zakaria S Jaafar JR Lazim NH ‘Employment issues among ex-offenders: difficulties in securing 

employment and barriers of employment’ International  Journal for studies on children, women, elderly 
and disabled (2018) 8. 
11 Kiewit L ‘Revolving door of crime and jail’ 2020 Mail & Guardian https://mg.co.za/article/2020-01-17-

revolving-door-of-crime-and-jail/ (Accessed on 1 May 2023). 
12 Zakaria S Jaafar JR Lazim (2018) 8. 
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due to this.  Their punishment thus endures beyond the sentence which they have 

served.  

  

 Section 271B of the CPA though it offers some relief to limited categories of persons 

with criminal records, is of no assistance to the vast majority of persons with criminal 

records.  While it may be understandable why convictions for serious offences should 

generally not be expunged, the same cannot be said for minor offences.  The question 

of why section 271B does not apply to a wider scope of minor offences looms.  

Furthermore, it is also not evident why the focus of the provision is on the sentences 

imposed and not the offences for which a person had been convicted.  The literature 

is unfortunately largely silent on the aforementioned questions. This creates 

uncertainty as there are instances where a court, due to its inherent sentencing 

jurisdiction, may impose a sentence which is not entirely reflective of the nature of the 

offence and greater emphasis may have been placed on the circumstances of the 

offender or on the community as per the Zinn triad.13  Given the various objectives of 

punishment, a court’s discretion in this regard may also result in a sentence that does 

not emphasis the nature of the offence.  This may thus yield different sentencing 

outcomes in similar cases and may give rise to violations of the right to equality before 

the law.  

 

There has been substantial criticism of the sentencing system that has been advanced 

in South Africa in the past decade before or after the introduction of the 1997 Criminal 

Law Amendment Act. 

 
13 S v Zinn 969 (2) SA 537 (a). 
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An ideal system should be seen to promote consistency in sentencing, deal 

appropriately with concerns that particular offences are not being regarded with 

an appropriate degree of seriousness, allow for victim participation and 

restorative initiatives and, at the same time, produce sentencing outcomes that 

are within the capacity of the State to enforce in the long term.14  

 

The South African sentencing system faces many challenges.  

There is a perception that like cases are not being treated alike; that sentencers do 

not give enough weight to certain serious offences; that imaginative South African 

restorative alternatives are not being provided for offenders that are being sent to 

prison for less serious offences; that sufficient attention is not being paid to the 

concerns of victims of crime; and that, largely because of unmanageable 

overcrowding, sentenced prisoners are being released too readily.15 

 

The mandatory minimum sentences introduced in 1997 by the Criminal Law 

Amendment Act, aims to ensure that certain serious offences are punished more 

harshly and also to bring uniformity to the sentencing process. Sentences for some 

offences, most prominently rape, are now longer than they were before. However, 

difficulties remain with the 1997 Act.16 

 

 
14 South African Law Commission (Project 82) Report on Sentencing, a new sentencing framework 
(2000). 
15 South African Law Commission (Project 82) Report on Sentencing, a new sentencing framework 
(2000). 
16 South African Law Commission (Project 82) Report on Sentencing, a new sentencing framework 
(2000). 
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Since 1997, several shortcomings have been identified in the manner 

in which sentences are imposed in South Africa. The following has 

been the persistent criticisms 

Like cases are not being treated alike because there is unfair 

discrimination against some offenders, in particular, on 

grounds of race and social status. Such allegations are 

difficult to deal with, for a system in which there are no clear 

sentencing guidelines results in sentencers having a very 

broad discretion. This makes it difficult to rebut such 

accusations. In such a system, justice is not easily seen to 

be done. The judiciary does not give sufficient weight to the 

seriousness of particular offences and therefore is imposing 

disproportionately light sentences in these cases.  . . .  Less 

serious offences are being dealt with by terms of 

imprisonment where more imaginative restitutive alternatives 

could provide solutions more satisfactory to all parties . . . 

 

It is arguable that the discriminatory effect of section 271B contributes to the cycle of 

repeat offending, poverty and other economic and social evils.  In S v Scheepers17 for 

example, the accused was convicted on two counts of theft. The first was theft of R130 

and the second involved R1000. The accused received the R130 in respect of school 

fees and had to provide the child with a receipt, therefore. She however stole the 

money and appropriated same for herself. In terms of the second charge the accused 

received R1000 from the complainant for school fees and travelling, however she 

appropriated same for her own use and enjoyment. In this matter the complainants 

 
17  (158/2005) [2005] ZASCA 100; 2006 (1) SACR 72 (SCA) (10 November 2005). 
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were compensated and subsequently did not suffer any loss. The accused was 

sentenced to respectively one year’s and two years’ imprisonment, to run successively 

i.e. an effective sentence of three years.  

 

Though the offences committed by the accused may be deemed as minor, the 

sentence imposed will result in her not being eligible to apply for expungement of her 

criminal record. This may cause such a convicted person to resort to crime again as 

she will not be able to earn a livelihood with the skills she possesses.  This case is but 

one example of the many people who face the unfair burden of a criminal record for 

the rest of their life, because they had been harshly sentenced for a minor offence.  

 

It is also true that persons who may qualify to have their criminal record expunged will 

be negatively affected by the section 271B.  The following case illustrates the drastic 

impact that the provision has on persons who had committed relatively minor offences: 

In  S v Noordien, the accused was convicted on a charge of theft of chewing gum 

worth R187,90 after tendering a guilty plea and was sentenced to 18 months 

imprisonment;18 In S v Mpumelelo Gumede , the accused was convicted of shoplifting 

of a pack of pampers worth R269.99 after tendering a guilty plea and was sentenced 

to R600 or 30 days’ imprisonment of which R400 or 20 days imprisonment were 

suspended;19 In S v Mfundo Mbanjwa the accused was convicted on a charge of 

shoplifting of items worth R239.98 after tendering a guilty plea and sentenced to R600 

or 30 days’ imprisonment of which R400 or 20 days imprisonment were suspended.20 

 

 
18 S v Gumede and Others  2020 (1) SACR 644 (KZP) (1 November 2019). 
19 S v Gumede and Others. 
20 S v Gumede and Others. 
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Considering the abovementioned offences and the severity of the sentences imposed, 

it is evident that the offenders mentioned above would be subjected to a criminal 

record for a period of 10 years for minor offences. Their lives would be negatively 

impacted, and they will face the stigma of having a criminal record. These offenders 

would only be able to apply to have their criminal record expunged after a period of 10 

years has lapsed. This is if they do not re-offend and a sentence of six months 

imprisonment without the option of a fine is imposed.  

 

While rehabilitation and re-integration programmes are much needed, it does not 

remove the burden of collateral consequences imposed by a criminal record, once an 

offender has served their sentence and attempts to move on with their life. ‘Automatic 

expungement of crimes after a waiting period would effectively allow individuals who 

have no intent of reoffending to start over with a clean slate’.21 In 2020, the State of 

Michigan in the USA passed a ‘clean slate’ package and has become the first state to 

automatically clear felonies which met the requirements under this initiative.22 In terms 

of this process, the expungement  is automatic and there is no need to .Misdemeanour 

convictions that are more than 7 years old and felony convictions which exceed a 

period of 10 years are removed from the conclusion of sentencing or the prison 

sentence will automatically be cleared.23 Most serious offences will not be eligible for 

expungement. The eligible offences will be cleared from the public record without any 

action from the offender. The move to automatic expungement by the state of 

Michigan’s legislatures is remarkable as most states which have followed similar 

 
21 Ndenga M ‘Collateral consequences: why the consequences of criminal conviction affect much more 
than the individual, and a case for automatic expungement’ (2022) 46 T Marshall L Rev 199. 
22 Ndenga M (2022) 199. 
23 Ndenga M  (2022) 212. 
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programmes only offer it for misdemeanours, or offences which do not involve unpaid 

fees; fines or restitution.24 

Automatic expungement is regarded as the best way to reintegrate those negatively 

affected by the criminal justice system as it is the most effective manner of helping 

those who have criminal records reacclimate without the stigma of their past. 

Numerous collateral consequences associated with criminal convictions exist, and 

therefore living life and accessing basic necessities become extremely difficult for 

those with criminal records.25 Studies show that people with criminal records are 60 

percent less likely to receive call-back interviews than those without criminal 

convictions. This usually leaves many with few or no options.26 These setbacks not 

only affect the ex-offender, but their families too. The aforementioned especially 

affects the dependent children as the collateral consequences of a parents’ record 

may have a significant impact on the child’s mental development; education,  future 

employment opportunities and overall wellbeing.27 

 

According to Lotter, approximately 9 out of 10 ex-offenders reoffend in South Africa.28 

‘Expressed as a percentage of 90% of the prison population of roughly 260,000 at any 

one point in time, this is one of the highest and most unsustainable in the world’.29 It 

has been held that the primary cause of reoffending in South Africa is the state’s 

 
24 Ndenga M  (2022)  212. 
25 Travis J & Waul M (eds) ‘Prisoners once removed: the impact of incarceration and re-entry on children 
families and communities’ (2003) 2.  
26 Ndenga M  (2022)  213. 
27 Travis J & Waul M (2003) 6. 
28 Nine out of 10 South African criminals reoffend, while in Finland it is 1 in 3, this is why 

https://theconversation.com/nine-out-of-10-south-african-criminals-reoffend-while-in-finland-its-1-in-3-
this-is-why-218131 (Accessed 17 April 2024). 
29 Nine out of 10 South African criminals reoffend, while in Finland it is 1 in 3, this is why 
https://theconversation.com/nine-out-of-10-south-african-criminals-reoffend-while-in-finland-its-1-in-3-
this-is-why-218131 (Accessed 17 April 2024). 
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unwillingness or inability to remove areas of conflict in society which breeds criminality 

or encourages reoffending.30 Examples of the aforementioned are inequality, poverty, 

chronic unemployment and state practices which marginalise and stigmatise people.31 

Section 271B appears to be a contributor to such marginalisation and stigmatisation 

as it excludes the vast majority of persons who have convictions for offences that are 

not very serious, from having their criminal record expunged and even in respect of 

those who may apply for expungement, there is a requirement of ten years before they 

may even attempt to apply for expungement.  The requirements for the expungement 

of criminal records are therefore unreasonable and does not accord with the values of 

a state founded on human dignity, equality and freedom.32 

7. METHODOLOGY 
The topic will benefit from desk research. The primary sources of research are the 

provisions of the Criminal Procedure Act 51 of 1977 relevant to the question and the 

constitutional provisions. Additionally, interpretative case law (both domestic and 

international) regarding criminal record expungement will be analysed.   Secondary 

sources will also be reviewed for the purpose of the research.  

8.CHAPTER OUTLINE 
The research paper will comprise the following chapters: 

Chapter 1 

 
30 Chin V ‘The introductory handbook on the prevention of recidivism and the social reintegration of 

offenders’  (2012) United Nations office on drugs and crime 10. 
31 Nine out of 10 South African criminals reoffend, while in Finland it is 1 in 3, this is why 
https://theconversation.com/nine-out-of-10-south-african-criminals-reoffend-while-in-finland-its-1-in-3-
this-is-why-218131 (Accessed 17 April 2024).  
32 The Constitution of the Republic of South Africa, 1996. 
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This chapter introduces the research-questions as well as the framework used to 

answer the questions. It includes the background to the study, the problem 

statement, literature review as well as the methodology and limitations of the study. 

Chapter 2 

This chapter sketches the international and domestic, including the constitutional 

legal framework within which expungement of criminal records occur. The 

requirements pertaining to criminal record expungement are analysed and the 

context in which section 271B(1) operates in South Africa are explored. The 

constitutional ramifications of the application of this law are also considered. This 

chapter addresses the first research question mentioned above.  

Chapter 3 

This chapter sheds light on some of the prevalent socio-economic and other legal 

issues that stem from the current expungement legislation and how they affect the 

constitutional rights of persons with criminal records for minor offences. This 

chapter also aims to address the second and third research questions mentioned 

above. 

 Chapter 4 

  In this final chapter a conclusion is reached on whether the current expungement 

legislation is constitutional or not.  Recommendations are made regarding the 

improvement of the practice of expungement in South Africa.   
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Chapter Two 

EXPUNGEMENT OF CRIMINAL RECORDS: AN ANALYSIS OF RELEVANT 
INTERNATIONAL, REGIONAL AND DOMESTIC LAW 

2.1 Introduction 

As mentioned in chapter 1 of this research paper, accurate data to indicate how many 

people have criminal records and how many may qualify to have their records 

expunged are unfortunately not available.33 However, it may be concluded that many 

people have such records as the prison population has been consistently large since 

the inception of constitutional democracy.  

The expungement of criminal records may be of interest and relevant to thousands of 

people in South Africa.  It is thus important to have a sense of how criminal records 

and if, possible, the expungement of criminal records is dealt with in terms of 

international, regional and domestic law. An understanding of how the law regarding 

these issues operate at the aforementioned levels is essential to unpacking both the 

legal challenges and benefits of the expungements of criminal records. 

This chapter sketches the international, regional, and domestic legal framework 

relevant to criminal records. The context in which section 271B(1) operates in South 

Africa will also be explored.  

 
33 Mujuzi J ‘The Expungement of Criminal Records in South Africa: The Drafting History of the Law, the 
Unresolved Issues, and How They Could be Resolved’ (2014) 35 State Law Review 278. 
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2.2 INTERNATIONAL LAW  
This section research paper analysis the international instruments relevant to criminal 

records and their expungement and whether there is a duty to promote the rights of 

ex-offenders  with criminal records.  

2.2.1. The Universal Declaration of Human Rights (UDHR) 

The Universal Declaration of Human Rights (UDHR) was the first international 

instrument to contain rights and freedoms of all humans and made these rights 

enforceable. In terms of article 7 of the UDHR, all people are equal before the law and 

are entitled to equal protection of the law. The term ‘all’ is indicative that it includes all 

persons irrespective of whether they have a criminal record or not.34 Therefore, the 

manner in which ex-offenders are often treated, is not in accordance with article 7 of 

the UDHR. Ex offenders are stigmatised and discriminated against in many 

communities and even by the state in some instances. They frequently do not have 

equal opportunities and are treated like second-class citizens.35 This violated what is 

required in article 7. 

2.2.2. The Charter of the United Nations 

The preamble of the Charter of the United Nations (the Charter) depicts the United 

Nations commitment to human rights. It reaffirms faith in fundamental human rights, in 

 
34 Dugard J, Du Plessis M & Maluwa T Dugard’s International Law 5 ed (2018) 460. 
35Lotter C ‘Ex-convicts fail to reitegrate because of stigma’ The Citizen 12 July 2024 available at   
https://www.citizen.co.za/news/opinion/ex-convicts-fail-to-reintegrate-because-of-stigma/(accessed on 
27 November 2025). 

https://uwcscholar.uwc.ac.za/home



30 
 

dignity and worth of humans, the equal rights of men and women. In 1945, South 

Africa’s Prime Minister, General Smuts, contributed to the drafting of the Charters 

preamble and as president of the United Nations Commission on the Preparation of 

the Draft Charter on the General Assembly, he played an integral role in the formation 

of the United Nations.36  

The Charter refers largely to human rights. Article 1 includes the purpose of the United 

Nations as the promotion and encouragement of human rights while article 13 obliges 

the General Assembly to initiate studies and make recommendations to promote 

human rights. Articles 55 and 56 are the most important.37 These articles are relevant 

to expungement as it deal with discrimination and states that the United Nations should 

promote the enforcement of human rights. Article 55 obliges the United Nations to 

promote  

universal respect for, and observance of, human rights and fundamental 

freedoms for all without distinction as to race, sex, language, joint and separate 

action in co-operation with the Organisation for the achievement of the 

purposes set forth in article 55.38  

Article 55 is significant to the expungement of criminal records as it outlines the United 

Nations commitment to promote higher standards of living, employment; economic 

and social progress. It aims to promote universal respect for human rights and 

fundamental freedoms without discrimination on the listed grounds. This article 

recognises the rights of individuals and hence calls that they should be fulfilled. Ex-

 
36 Dugard J, Du Plessis M & Maluwa T (2018) 456. 
37 Dugard J, Du Plessis M & Maluwa T (2018) 456. 
38 Dugard J, Du Plessis M & Maluwa T (2018) 456. 
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offenders are also entitled to these rights and their rights should be respected  in the 

same manner as that of others.  

Though the explicit protection guaranteed by human rights articles are good, they do 

not provide enforcement mechanisms for these rights. It is only when the denial of 

human rights becomes so gross that it constitutes a threat to international peace under 

chapter VII of the Charter when enforcement becomes important.39  It is also unclear 

whether the articles create legal obligations for states, although the pledge to co-

operate in promoting human rights found in article 56 implies an obligation not to 

undermine human rights.40  

Furthermore, article 56 creates a legal commitment for members to realise the goals 

contained in article 55. The aforementioned article is relevant to criminal record 

expungement as people who have a criminal record are often discriminated against.41 

This violates their human rights. However, there is a lack of international instruments 

which directly pertain to criminal record expungement.    

Differences between the East and West made it impossible for a single multilateral 

treaty to give legal effect to the UDHR. Therefore, two covenants were drafted, namely 

the International Covenant on Civil and Political Rights and the International Covenant 

on Economic, Social and Cultural Rights. Alongside the UDHR, the covenants are 

occasionally referred to as the international bill of human rights. The aforementioned 

covenants were adopted by the General Assembly in 1966 however they only came 

into force in 1976.42 These instruments will be discussed next. 

 
39 Brierly JL & Waldock H(ed) ‘The law of nations’ 6th ed (1963) 293. 
40 Brierly  JL & Waldock H (1963) 293. 
41 Dugard J, Du Plessis M & Maluwa T (2018) 462. 
42 Dugard J, Du Plessis M & Maluwa T (2018) 462. 
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2.2.3. The International Covenant on Economic, Social and 
Cultural Rights (ICESCR) 
The International Covenant on Economic, Social and Cultural Rights (ICESCR) 

contains 31 articles pertaining to economic, social and cultural rights. The following 

articles are arguably relevant to the expungement of criminal records. 

Article 3 of the ICESCR  provides that ‘the States party to this covenant undertake to 

ensure the equal right of men and women to the enjoyment of all economic, social and 

cultural rights set forth in the present Covenant’.43  This indicates that everyone is 

entitled to equal enjoyment of all social, economic and cultural rights. Therefore, ex-

offenders should not be excluded from enjoying these rights. They should be treated 

as equal and enjoy equal protection of these rights.  Based on article 3, it seems that 

a criminal record ought not to preclude a person from the enjoyment of their economic, 

social and cultural rights.   

Article 6 of the Covenant states that 

1. ‘The States Parties to the present Covenant recognize the right to work, 

which includes the right of everyone to the opportunity to gain his living by work 

which he freely chooses or accepts, and will take appropriate steps to 

safeguard this right. 

2. The steps to be taken by a State Party to the present Covenant to achieve 

the full realization of this right shall include technical and vocational guidance 

and training programmes, policies and techniques to achieve steady economic, 

 
 
43 The International Covenant on Economic Social and Cultural Rights, 1976 United Nations General 
Assembly Resolution.  
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social and cultural development and full and productive employment under 

conditions safeguarding fundamental political and economic freedoms to the 

individual.44 

In terms of article 6 of the ICESCR, everyone has the right to work and to have the 

opportunity to freely choose their work or profession. However, in South Africa, it is 

usually the case (as will become clearer later) that once an ex-offender discloses his 

criminal record, potential employers may become reluctant in employing them. The 

right might thus not be accessible for all. It may have therefore have been good if the 

instrument had offered explicit protection especially for categories of persons like ex-

offenders against whom there would be likely discrimination. 

Some of the limitations of having a criminal record are understandable and justifiable. 

However, once ex-offenders are genuinely trying to re-build their lives, and rehabilitate 

themselves and become reintegrated into society, these limitations ought to be 

reevaluated.  The failure to do so often results in such ex-offenders fall back into a life 

of crime.45 States should therefore find the balance between keeping society safe and 

the extent to which ex-offenders’ rights necessitate limitation to ensure the goal of 

safety.   

Considering the above-mentioned instruments, it is apparent that the right to not be 

discriminated against and the social and economic rights of human beings must in 

principle apply to everyone. However, the instruments do not refer to or offer guidance 

on how these rights must be approached where persons with criminal records are 

 
44 The Covenant of Economic, Social and Cultural rights. 
45 Zakaria S Jaafar JR Lazim (2018) 8. 
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concerned. It must therefore be inferred that these international instruments protect all 

people’s rights irrespective of their social standing or their criminal past.  

   It is contended here that although article 6 reaffirms the right to work and obligates 

states to create measures to promote fair access to employment to be enjoyed without 

discrimination, some forms of differentiation are justified where ex-offenders pose a 

risk to individuals and public safety.  This is especially true where vulnerable groups 

such as children, persons with disabilities or the elderly are concerned. The principle 

of equality must be weighed against the legitimate obligation of the state to keep 

citizens safe and to ensure trust in certain professions.  

The ICESCR recognises the rights to equality of everyone and their rights to work. It 

also states that measures should be in place for these rights to be realised by states 

parties.  Though it is understandable that sometimes the rights of persons with criminal 

records must be limited to ensure the safety of others, it is also apparent that these 

rights are often limited in instances when it is not justifiable to do so. At the international 

law level there is, however, no concrete law regarding criminal records and their 

expungement. This would assist in guarding against the unfair treatment of ex-

offenders. Furthermore, this  gap which exists in international law  may impact upon 

regional and / or domestic law. To this end, regional law will be considered next. 

2.3 REGIONAL LAW RELEVANT TO CRIMINAL RECORDS AND 
EXPUNGEMENT 

In addition to the international human rights instruments, regional legal frameworks 

also play a significant role in shaping how states address criminal records and the 
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possibility of their expungement. This section analyses different regional law 

instruments.  

2.3.1 Europe 

2.3.1.1 The European Convention for the Protection of Human Rights and 
Fundamental Freedoms (European Convention) 

The European Convention for the Protection of Human Rights and Fundamental 

Freedoms (European Convention) was adopted by the Council of Europe in 1950 and 

came into force in 1953.46 This convention is limited to civil and political rights. In terms 

of article 1 of the European Convention, States are required to secure for everyone 

within their jurisdiction, the rights entrenched in the Convention and should ensure that 

their municipal law provides an effective remedy in terms of article 13.47 

 Article 14 of the European Convention refers to the prohibition of discrimination and 

reads as follows 

The enjoyment of the rights and freedoms set forth in this convention shall be 

secured without discrimination on any ground such as sex, race, colour, 

language, religion, political or other opinion, national or social origin, 

association with a national minority, property, birth or other status.48 

 Although it is not explicitly mentioned, it can be deduced that by using the term ‘or 

other status’, article 14 is inclusive of ex-offenders who have  a criminal record and 

therefore discrimination on the grounds of their status is also prohibited. They 

therefore also have the right to an effective remedy if said discrimination occurs. The 

 
46 European Convention on Human Rights (1953). 
47 European Convention on Human Rights (1953). 
48 European Convention on Human Rights (1953). 
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aforementioned can be done in terms of article 13 of the European Convention which 

states that everyone who has rights and freedoms under this Convention is entitled to 

an effective remedy before a national authority unless the violation was committed by 

persons acting in an official capacity.  It may thus be reasoned that under European 

Convention, persons who are unfairly discriminated against based on their status as 

criminal record holders, must have legal recourse to restore their rights.   

2.3.1.2. The European Social Charter (ESC) 

The European Social Charter (ESC) was signed by thirteen of the member states of 

the Council of Europe in 1961. It is regarded as a counterpart to the 1950 European 

Convention on Human rights.49 The ESC deals with social and economic rights. Article 

1 provides everyone with the right to work, and states that the parties undertake to 

accept this as of one their primary aims and responsibilities to achieve and maintain a 

high and stable level of employment with the possibility to attain full employment.50 

Further, it protects the rights of an employee to earn a living in a profession freely 

entered into. The ESC further aims to establish free employment services for 

employees and to provide and promote vocational guidance and training as well as 

rehabilitation. It is arguable that this article applies to ex-offenders with a criminal 

record too as it indicates that everyone has the right to work and makes no exceptions. 

Under the ESC it is therefore difficult to argue the contrary. While public safety must 

be considered and given priority, the right to work of a person with a criminal record 

need not be entirely denied especially not where the danger which the person posed 

 
49 European Treaty Series No. 163 European Social Charter Revised, 3.v.1996. 
50 European Social Charter (1996). 
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no longer exists.  Work that poses no risk to public safety is thus an entitlement by 

persons with criminal records under the ESC applies.   

 Article 30 of the ESC refers to the right to protection against poverty and social 

exclusion. It states that the parties undertake to take measures to promote the 

effective access of people who live or are at risk of staying in a situation of social 

exclusion or poverty as well as their families.51 The aforementioned measures are 

often in terms of employment, housing, training, education, culture as well as social 

and medical assistance.52 This article is relevant to people with criminal records as 

they are often excluded socially and are overlooked when it comes to employment 

thus leaving them in poverty stricken conditions.  

2.3.2 Africa 

2.3.2.1 African Charter on Human and Peoples’ Rights (ACHPR) 

The African Charter on Human and Peoples’ Rights (ACHPR) was adopted in 1981 by 

the Organisation for African Unity, and came into force in 1986.53The ACHPR has 

been signed and ratified by 54 States on the African continent. South Africa ratified 

the Charter in 1996.54  

Article one of the ACHPR obligates states parties to ‘adopt legislative and other 

measures to give effect to the rights and duties contained in the Charter’.55 The 

ACHPR recognises that all people have rights which should be protected.56 One would 

 
51 European Social Charter (1996). 
52 European Social Charter (1996). 
53 Dugard J, Du Plessis M & Maluwa T (2018) 495. 
54 Dugard J, Du Plessis M & Maluwa T (2018) 495. 
55 African Charter on Human and Peoples’ Rights adopted on 27 June 1981, OAU Doc CAB/LEG/67/3 
rev.5, 211.L.M 58(1982), entered into force on 21 October 1986. 
56 Mills M An Analysis of the South African Legislative Framework For The Reintegration of Sentenced 
Adult Male Offenders (unpublished LLM research paper, University of The Western Cape, 2019) 28.  
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thus infer that this includes ex offenders as well. In terms of the ACHPR, all people 

are equal before the law and deserve equal protection. This means  that ex- offenders 

are also entitled to equal protection from the law. However, there are no explicit 

mention of ex-offenders’ rights in the ACHPR. 

Article 2 states that everyone is entitled to the enjoyment of rights and freedoms as 

recognised and guaranteed in the Charter without discrimination on any of the listed 

grounds such as race, ethnicity, sex, language, religion, political or other opinion, 

national or social origin, wealth, birth or any status.57 The words ‘any status’ could 

indicate that this includes protection against discrimination based on having a criminal 

record. The same applies to the words ‘social origin’ given that many people in conflict 

with the law are usually from impoverished, communities. 

Article 3 provides that everyone should be equal before the law and is entitled to equal 

protection of the law. However,  this is not the case.58 Ex-offenders are often treated 

differently than citizens who do not have criminal records. This is irrespective of 

whether or not they have been rehabilitated or not.  

Article 5 of the ACHPR provides that everyone shall have the right to the respect of 

their dignity that is inherent in a human being and to the recognition of his legal 

status.59 This article applies to persons who have a criminal record too. The terms 

‘everyone’ and ‘inherent human dignity in a human being’ indicate that the protection 

applies to every person. However, in South Africa, for example, ex-offenders are often 

 
57 African Charter on Human and Peoples’ Rights adopted on 27 June 1981, OAU Doc CAB/LEG/67/3 
rev.5, 211.L.M 58(1982), entered into force on 21 October 1986. 
58 African Charter on Human and Peoples’ Rights adopted on 27 June 1981, OAU Doc CAB/LEG/67/3 
rev.5, 211.L.M 58(1982), entered into force on 21 October 1986. 
59 African Charter on Human and Peoples’ Rights adopted on 27 June 1981, OAU Doc CAB/LEG/67/3 
rev.5, 211.L.M 58(1982), entered into force on 21 October 1986. 
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treated inhumanely because they have a criminal record.60 . This is not fair as they are 

entitled to the same protection as citizens who do not have criminal records. 

Article 15 of the ACHPR provides individuals with the right to work under equitable 

and satisfactory conditions and in return they shall receive equal pay for equal work.61 

This right includes ‘everyone’ and no exceptions has been made. In South Africa, 

however, it is difficult for people with criminal records to secure employment.62 It is 

understood that a distinction should be made if the individual’s criminal past is relevant 

to the job description and the job itself.63 This is not objectionable.  However, the 

converse, where persons are outrightly denied access to job opportunities without due 

consideration to the relevance or irrelevance of their criminal history to the job at hand, 

is a violation of their right to equal treatment.   

Article 25 states that states party has a duty to promote and ensure that the rights and 

freedoms in the Charter are respected. They must also ensure that the aforementioned 

rights and freedoms as well as their corresponding duties are understood. This should 

be done through educating, teaching and publication of the rights and freedoms 

contained in the Charter.64 Based on the aforesaid, it may be argued that there is a 

gap in the law regarding the rights of persons who have criminal records and the 

expungement of such records.  Clarity regarding these issues do not seem to exist in 

terms of regional instruments.  

 
60 Lotter C ‘Ex-convicts fail to reintegrate because of stigma’ The Citizen 12 July 2024 available at   
https://www.citizen.co.za/news/opinion/ex-convicts-fail-to-reintegrate-because-of-stigma/(accessed on 
27 November 2025). 
61 African Charter on Human and Peoples’ Rights adopted on 27 June 1981, OAU Doc CAB/LEG/67/3 
rev.5, 211.L.M 58(1982), entered into force on 21 October 1986. 
62 Zakaria S Jaafar JR Lazim NH  (2018) 5. 
63 Employment Equity Act 55 of 1998. 
64 African Charter on Human and Peoples’ Rights adopted on 27 June 1981, OAU Doc CAB/LEG/67/3 
rev.5, 211.L.M 58(1982), entered into force on 21 October 1986. 
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2.4 DOMESTIC LAW RELEVANT TO CRIMINAL RECORDS AND 
EXPUNGEMENT 

This section deals with the domestic law relating to the expungement of criminal 

records in South Africa.  

2.4.1 Constitution 

The Bill of Rights is the cornerstone of democracy in South Africa.  

It enshrines the rights of all people in our country and affirms the democratic 

values of human dignity, equality and freedom. The State must respect, protect, 

promote and fulfil the rights in the Bill of Rights. The rights in the Bill of Rights 

are subject to the limitations contained or referred to in section 36, or elsewhere 

in the Bill.65  

The Constitution provides everyone with the right to equality, the right to dignity, the 

right to freedom of trade occupation and profession. These rights, although they apply 

to everyone, are not absolute. They may be limited if the limitation is reasonable and 

justifiable in an open and democratic society based on human dignity, equality and 

freedom.66 

Ex-offenders are  entitled to equal benefit and protection of the law. Despite this, ex-

offenders with criminal records are often denied equality before the law and their rights 

are not as protected as for those who do not have criminal records.67 Later this will 

become clearer.  

 
65 Constitution of the Republic of South Africa, 1996. 
66 Section 36 of the Constitution of the Republic of South Africa, 1996. 
67 Constitution of the Republic of South Africa, 1996. 
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The Constitution provides everyone with the right to dignity, a fundamental right 

particularly in the light of South Africa’s apartheid past which denigrated the vast 

majority of the population.  Unfortunately, not all people are treated with dignity in the 

era of constitutional democracy.  There may be a variety of reasons for this. In respect 

of persons with criminal records, poor or undignified treatment can sometime arguably 

be attributed to some extent to the consistently high crime rate.  Many of South Africa’s 

inhabitants feel a sense of injustice as offenders are often not brought to book or their 

punishments are regarded as lenient.68  What is more, there is a widely held sentiment  

that offenders have more rights than victims.69 The citizenry therefore has little trust in 

the criminal justice system and it seems that they direct the same sentiment to those 

who have criminal records even if they had served their time in prison and 

rehabilitated.  These are thus some of the reasons why ex-offenders are treated with 

contempt and are denied their rights.  This may occur regardless of the nature of the 

crime that the ex-offender committed, the fact that they had served a sentence or 

whether or not they have rehabilitated.   

 The Constitution provides everyone with the right to choose their trade, occupation or 

profession freely however the practice of a trade, occupation or profession may be 

regulated by law.70 This right therefore imposes a duty on the state to protect 

individual’s right to choose their profession and to ensure that they are not unfairly 

discriminated against nor have their right to choose their profession infringed upon. 

Discrimination  against ex-offenders solely because of  their criminal pasts constitute 

a violation of their rights and is especially counter-productive where the criminal record 

bears no relation to or provides no indication of risks to the particular employment 

 
68 Constitution of the Republic of South Africa, 1996. 
69 Constitution of the Republic of South Africa, 1996. 
70 Constitution of the Republic of South Africa, 1996. 
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opportunity.  This is also an undeniable undermining of the prospects of effective social 

reintegration of the ex-offender. It is even worse that such unjustifiable violations of 

ex-offenders’ rights may propel them back into a life of crime.  

2.4.2 Legislation 
 

This section of the paper deals with the first research question posed in chapter one 

namely, why does section 271B(1) not apply to all offenders who were convicted of 

minor offences. 

The issue of criminal records was introduced by an amendment to the Criminal 

Procedure Act through the Criminal Procedure Amendment Act 65 of 2008 which 

came into effect on 6 May 2009.71 The amendment created a statutory tool and 

detailed the procedure for the expungement of certain criminal convictions as well as 

offences created by the apartheid legislation. Prior to this, no criminal record 

expungement mechanisms existed except for a presidential pardon as provided for in 

the Constitution.72 

The Criminal Procedure Amendment Act 65 of 2008, provides for the circumstances 

in which some criminal records must or may be expunged. It also provides for the 

procedure to be followed in the expungement of such records. However, it is silent on 

the expungement of most criminal records as will become clearer in the discussion 

below.73 

 
71 Muntingh L ‘ The law and the business of criminal record expungement in South Africa’ (2011) 18 
Civil Society Prison Reform Initiative 4.  
72 Muntingh L (2011) 4. 
73 Criminal Procedure Act 51 of 1977. 
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Section 271 B(1) applies to offences which are not considered as very serious . This 

is evidenced from the fact that the section refers to expungement in respect of certain 

sanctions only and since the sanctions seem lenient or minimal, it may be reasonable 

to infer that expungement is only possible for some petty offences. The vast majority 

of offenders in South Africa are therefore not eligible to apply for expungement – crime 

in South Africa are often serious and violent after all. Furthermore, a mandatory period 

of 10 years has to have lapsed before an offender who is eligible may apply for their 

criminal record to be expunged. 74 

  Section 271B thus appears to contribute to the marginalisation and stigmatisation of 

offenders as it excludes the vast majority of convicted offenders from having their 

record expunged as is evident from the introduction in chapter 1 of this research paper. 

To repeat, the section does not refer to any offences, but only to the sentences which 

were imposed upon conviction.  These sentences referred to in section 271B, are 

lenient compared to the sentences which are routinely imposed upon the vast majority 

of accused.  For example, a person who served a prison sentence for non-violent 

offences and who did not have the option of paying a fine or had the option of paying 

a fine exceeding R20 000, would not be eligible to apply for expungement.  Based on 

this, few persons with criminal records qualify to apply for expungement in the first 

place.  

 Additionally, as already mentioned in chapter 1 of this research paper, even those 

who are eligible for expungement have to wait a decade before they may apply for 

expungement in terms of the section 271 B . The 10-year waiting period before 

expungement can be applied for, places rehabilitated ex-offenders in a difficult position 

 
74 Criminal Procedure Act. 

https://uwcscholar.uwc.ac.za/home



44 
 

as their lives are put on hold.. It has been contended that the effect of a criminal record 

is that the punishment for the offence committed last longer than the sentence 

imposed by the court.75 ‘It is this lasting effect that ex-offenders  often experience as 

exclusionary and marginalising. The effect of a criminal record is that it becomes a 

debt to society that cannot be re-paid’.76 

 Considering the hurdles to expungement created by the requirements in terms of 

section 271B, it is contended here that the provision is unreasonable.  This is not in 

accordance with the values of a state founded on human dignity, equality and freedom.  

To punish an offender beyond the sentence that had been imposed by a court of law 

is not acceptable.  Where limitations of rights are necessary, it must be applied with 

caution and importantly, it must be justifiable in a constitutional democracy based on 

human dignity, equality and freedom.77  

A criminal record could have far reaching and detrimental consequences on the life of 

a person.  An exhaustive account of this impact is beyond the scope of this research 

paper.  However, below an attempt is made to show at least how labour legislation 

may affect a person with a criminal record. 

 

 

2.4.3. The Employment Equity Act  
The Employment Equity Act 55 of 1998 (EEA) was enacted to provide employment 

equity and to promote the constitutional right of equality and the exercise of true 

 
75 Muntingh L (2011) 4. 
76 Muntingh L (2011) 4. 
77 Section 36 of the Constitution. 

https://uwcscholar.uwc.ac.za/home



45 
 

democracy. The EEA aims to eliminate unfair discrimination in the workplace and 

implements employment equity to redress the effects of discrimination.78 Arguably, the 

EEA is also inclusive of ex-offenders with criminal records as it states that no one may 

unfairly discriminate against an individual based on an arbitrary ground.  In many 

instances, when persons with criminal records are denied access to employment due 

to their criminal past,  details of their past may be unknown, and  irrelevant to the  work 

environment, but they may still be denied access.  Debatably, the EEA protect persons 

in these cases, yet the enforcement of such protection is largely non-existent.  Most 

ex-offenders remain unemployed after serving a sentence and many do report that 

they are always turned away when seeking employment.79   

Apart from the legislation which seeks to create equity in employment opportunities , 

there are cases and policies particular to ex-offenders which are aimed at ensuring 

that ex-offenders are not marginalised due to their criminal records.  Such cases and 

policy seek to encourage opportunities for rehabilitation and the reintegration of 

offenders into society as law-abiding and productive persons.  Below some of the 

cases and the White Paper on Corrections are discussed respectively.  

2.4.5 Case law 

 O'Connor v Lexisnexis (Pty) Ltd80  

The abovementioned case deals with unfair discrimination under the EEA based on 

the applicant’s criminal record. The Applicant was Elsworth John O’Connor and the 

Respondent, the well-known publisher, NexisLexis. The Respondent offered the 

applicant a job, but when they became aware of his criminal history they retracted the 

 
78 Employment Equity Act 55 of 1998. 
79 Zakaria S Jaafar JR Lazim NH (2018) 5. 
80 (2024) 45 ILJ 1287 (LC) (11 April 2024). 
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offer.81 The applicant approached the Court requesting that the Respondent be 

ordered to honour its original offer.82 The Applicant invoked various provisions of the 

Labour Relations Act 66 of 1995, the Basic Conditions of Employment Act 75 of 1997 

and the Employment Equity Act 55 of 1998. For the purpose of this discussion, it is 

necessary to present the salient facts of the case next.  

In December 2023, the Respondent advertised a position for a Senior Data Discovery 

and Enrichment Expert. The Applicant applied for the position. On 20 January 2024, 

the Respondents informed the Applicant that his interview was successful.  They then 

asked him for further information to process his appointment. This included the 

completion of a ‘RefCheck Consent and Indemnity Form’. The Applicant indicated on 

the form that he has a previous conviction of theft which dated back to 20 years ago, 

but that it had been expunged.83 On 27 January 2024, the Applicant provided his 

fingerprints for the purposes of a background check by the Respondent. On 29 

January 2024, the Applicant received an email from the Respondents stating the 

following: 

[We are] pleased to offer you permanent employment in the position of 

a Senior Data Discovery and Enrichment Expert , effective 15 February 2024 

(9-month contract) until 31 October 2024. Your employment will be subject to 

the acceptance of this estimated salary breakdown and the conditions set out 

in your contract of employment which will be sent once acceptance has been 

received. Once your acknowledgment has been received, [the respondent] will 

send you a contract of employment. This offer of employment is subject to 

 
81 O'Connor v Lexisnexis (Pty) Ltd. 
82 O'Connor v Lexisnexis (Pty) Ltd . 
83 O'Connor v Lexisnexis (Pty) Ltd. 
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RefCheck verifying all your credentials as valid, criminal checks being clear 

and a positive reference from a previous employer.84 

The Applicant accepted the offer on the same day and on 30 January, a contract of 

employment was entered into by the parties.85 The Applicant was provided with access 

to the Respondents ‘workday schedule portal’ where he would receive his daily work 

schedule. However, on 6 February 2024, the Respondent informed the Applicant that 

the offer is retracted due to the criminal check revealing that the Applicant had 

convictions for six counts of theft, one count of fraud, and two counts of defeating the 

course of justice.86 The Applicant responded that he had been convicted for those 

offences 20 years ago and that the convictions were expunged.87 Subsequently, there 

was no response from the Respondent and the Applicant then referred the matter to 

the CCMA. On 8 March 2024, the Applicant launched the Application in the Labour 

Court on an urgent basis.88 

The Court held that sections 6 and 9 of the EEA89 prohibited unfair discrimination 

against an applicant for employment on arbitrary grounds. In casu, the Applicant 

argued that the Respondent unfairly discriminated against him by retracting their offer 

of employment because of his criminal past. In terms of the Code of Good Practice on 

the Integration of Employment Equity into Human Resource Policies and Practices, 

(the Code of Practice) it is provided that an employer should only conduct integrity 

checks such as the verifying of applicants qualifications, contacting references and do 

criminal record checks, if this is relevant to the requirements of the job. 

 
84 O'Connor v Lexisnexis (Pty) Ltd. 
85 O'Connor v Lexisnexis (Pty) Ltd. 
86 O'Connor v Lexisnexis (Pty) Ltd. 
87 O'Connor v Lexisnexis (Pty) Ltd. 
88 O'Connor v Lexisnexis (Pty) Ltd. 
89 O'Connor v Lexisnexis (Pty) Ltd . 
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 The Code of Good Practice further states that an employer may not collect personal 

information relating to inter alia an employee’s criminal convictions. The exception to 

this is where the aforementioned information may be directly relevant to an 

employment decision. Based on the Code of Good Practice it may be argued that 

excluding an applicant from employment because they have a criminal past would 

amount to unfair discrimination in circumstances where that criminal history is 

irrelevant to the job requirements. Therefore, the exclusion can be considered arbitrary 

as the decision would be without rational justification. The Court further affirmed  

that a claim for unfair discrimination on an arbitrary ground under the EEA can 

only be sustained if the discrimination is based on attributes or characteristics 

which have the potential to impair the fundamental dignity of persons as human 

beings, or to affect them adversely in a manner that is comparably as serious 

as discrimination on a listed ground, such as race, gender and culture.90 

The Applicant in this matter had an inherent characteristic that was deeply connected 

to the manner in which he is perceived by society. He had previously been convicted 

of criminal offences. Our criminal justice system is based on the notion that once the 

offender has paid their debt to society, by serving his sentence, he should be allowed 

back into society. Denying the offender their right to freely participate in society with 

dignity constitutes an infringement of their constitutional rights.  

 

The Court’s reasoning does not mean that criminal records are always irrelevant in the 

employment sphere. Section 6(2)(b) of the EEA states that it is not unfair to exclude  

any person on the grounds of an inherent requirement of a job. The question before 

 

90 O'Connor v Lexisnexis (Pty) Ltd. 
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the Court was therefore whether or not it was an inherent requirement of the job for 

the Respondents senior data discovery and enrichment to have no criminal record and 

whether the Applicant’s criminal history would have in any manner affected his ability 

to do his job. The Court highlighted that on the papers before it there was little evidence 

pertaining to the nature of the Applicant’s prior convictions. The Applicant did not deny 

that he was previously convicted.  

 

The Court held, however, that despite the two decades which passed and the 

expungement of this record, convictions of this nature might prevent the applicant from 

being employed in positions which require trust and honesty.91  It was further reasoned 

that based on the papers before the court there was no indication that the position of 

Senior Data Discovery and Enrichment Expert requires a noteworthy amount of trust 

and honesty, and certainly not to the extent that the possibility of the Applicant’s 

rehabilitation should be disregarded entirely.92 It was noted that the Applicant will work 

remotely from his home and will be using his own resources, hence the Court found it 

farfetched to imagine that he will maliciously miscategorise legal information for his 

own benefit. The court found that the Applicants criminal past is not relevant to the job.  

 

 The Court held that it is unlikely that the Respondent would be able to claim that a 

temporary work from home contract relating to the categorisation of legal information 

requires significant levels of trust and honesty. The Court considered a robust 

approach and held that the Applicant deserves an opportunity to prove that he can be 

trusted to complete the job during the three-month probationary period. It was held 

 
91 O'Connor v Lexisnexis (Pty) Ltd . 
92 O'Connor v Lexisnexis (Pty) Ltd . 
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that the Respondent’s decision to deny the Applicant employment based on his 

criminal history amounts to unfair discrimination within the meaning of section 6 of the 

EEA. 

 

 
The Court ordered that the Respondent employs the Applicant as a Senior Data 

Discovery and Enrichment Expert on the terms and conditions agreed upon in the 

initial contract of employment within 10 court days of the date of judgment.93 

 

The case affirms that an employer’s prejudice may impact negatively on applicants. 

They may be overlooked or denied employment opportunities simply because they 

have or had a criminal record. In the above matter, the Applicant’s criminal record was 

expunged and irrelevant to the job.. However, it still led to denying him employment. 

What is noteworthy is that the Applicant was denied an opportunity to work despite: 

that his criminal record had been expunged; the convictions were twenty years old; he 

voluntarily disclosed that he had convictions; and very little was known about the 

circumstances of his convictions.  To assert his rights, he had to take the matter to the 

CCMA and then to the Labour Court.  That he had to do this and for a temporary 

position, speaks volumes of the plight of ex-offenders who had genuinely rehabilitated.  

Most ex-offenders live in impoverished communities, lack formal education and the 

resources to assert their rights.  These factors raise profound concerns regarding the 

potential for rehabilitation and effective reintegration in South Africa.  In the context of 

this research paper, it also raises questions about the current legislation which ought 

to protect ex-offenders against unfair discrimination. 

 

93 O'Connor v Lexisnexis (Pty) Ltd . 
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Aninwangu v S94: 

This matter was an appeal against the refusal of bail by the Bellville Magistrates court 

on 17 December 2021.95 The Appellant was charged with dealing in drugs and 

contravention of section 49 of the Immigration Act 13 of 2002. The facts of the case 

are as follows: The appellant is a Nigerian national married to his co-accused.96 During 

the initial bail application as well as in the subsequent appeal, the Appellant placed his 

personal circumstances before the court by way of a sworn affidavit.97 This provided 

the Court with his personal circumstances, previous convictions and any pending 

matters. The Appellant had one previous conviction for failing to adhere to his permit 

conditions. The conviction was, however, expunged from his record, and the 

aforementioned was done by way of application by the appellant on 13 May 2021. On 

appeal the Appellant held that the presiding officer committed various misdirection’s. 

The misdirection’s relevant to this discussion were that the Appellant’s previous 

expunged conviction was relied on when bail was refused and the presiding officer 

found that the Appellant committed other offences based on charges which were 

withdrawn.98 

The appeal was upheld and the Magistrates refusal of bail was set aside. This matter 

is relevant to this research paper as it shows how offenders are often treated and that 

their criminal history is often blindly considered whether it is relevant or not. In this 

matter the Appellants criminal record was expunged and no longer relevant. He should 

therefore have been treated as a first offender in the eyes of the law..  

 
94 (A28/2022; G915/2021) [2022] ZAWCHC 254 (28 April 2022). 
95 Aninwangu v S (A28/2022; G914/2021) [2022] ZAWCHC 254 (28 April 2022). 
96 Aninwangu v S . 
97 Aninwangu v S . 
98 Aninwangu v S . 
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2.4.4. White Paper on Corrections in South Africa (2005) 
The White Paper on Corrections in South Africa (White Paper) offers hope for the 

future and encourages offenders to become productive, law abiding citizens.99The 

White Paper provides guidelines and measures through which correctional services 

should assist in rehabilitating offenders.  It outlines the relevant stake holders and 

departments involved in rehabilitation and states that offenders should be treated with 

dignity and respect.100 The DCSs’ core business is rehabilitation through correction 

and human development in safe and secure detention or in community-based 

correctional supervision.101 However, the White Paper does not address the impact of 

having a criminal record.  It fails to address the need for protections against 

discrimination when a person is on the road to rehabilitation and reintegration.   

2.5 CONCLUSION  

This chapter analysed the law concerning the expungement of criminal records at 

international, regional and domestic level. It is apparent that no binding international 

law exists regarding criminal record expungement. However various treaties and 

conventions exist which refer to the fundamental rights of ‘everyone’ and thus 

presumably convicted offenders too. However, persons with criminal records are often 

overlooked especially when it comes to employment. At regional law, protection 

against discrimination is guaranteed for everyone, but as with international law, there 

is no explicit protections for those with criminal records. Similarly, domestic legislation 

pertaining to human rights and their dignity protects everyone, but criminal records 

and expungement and the consequences thereof are not dealt with extensively. The 

 
99 DCS White Paper on Corrections in South Africa (2005). 
100 DCS White Paper on Corrections in South Africa (2005). 
101 DCS White Paper on Corrections in South Africa (2005). 
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matter of O’Connor v LexisNexis is an accurate depiction of the discrimination which 

occurs once potential employers become aware of an applicant’s criminal history. In 

the matter of Aninwangu v State, the Appellants previous conviction irrespective of it 

being expunged was still a factor in refusing his initial bail application.  This raises 

questions about expungement and what it truly means to society.  

Considering the legislation pertaining to expungement, it is evident that the provisions 

relating to it makes it nearly impossible for those who faced harsher sentences. The 

current expungement legislation is not beneficial to a large category of offenders. The 

Constitution was established to address the previous disparities that occurred, to heal 

the divisions of the past and to create a society based on democratic values and 

fundamental human rights.102 The Constitution is the sovereign law in the country and 

any conduct or legislation that is not in accordance with it is invalid. Considering the 

aforementioned, the application of section 271B(1) has a detrimental effect on ex-

offenders subjected to this provision and subsequently has constitutional 

ramifications. The current expungement legislation not only limits the rights of ex-

offenders but violates their constitutional rights as well. The inconsistencies which 

exists within the expungement process and the inherent discrimination in the provision 

is not in accordance with the constitution. It is arguable that the discriminatory effect 

of section 271B contributes to the cycle of repeat offending, poverty and other social 

evils. Chapter Three of this paper will focus on these social evils and how it is linked 

to section 271B(1). 

  

 
102 Preamble of the Constitution of the Republic of South Africa. 
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Chapter Three 

THE SOCIO-ECONOMIC IMPLICATIONS OF SOUTH AFRICA’S CRIMINAL 
RECORD EXPUNGEMENT LEGISLATION  ON THE CONSTITUTIONAL RIGHTS OF 

PERSONS WITH CRIMINAL RECORDS FOR MINOR OFFENCES 

 3.1. INTRODUCTION 
Chapter Two of this research paper analysed the international, regional and domestic 

law relating to criminal record expungement. This Chapter therefore endeavours to 

contexualise some of the main socio-economic issues in South Africa which arise due 

to or are exacerbated by the current legislation on expungement. Furthermore, this 

chapter addresses the second and third research questions posed in chapter one of 

this paper namely, how the differentiation inherent in section 271B(1) affect the rights 

of persons convicted of minor offences, but who are not eligible to apply for 

expungement and how section  271B(1) may give effect to the constitutional right to 

equality before the law. This Chapter also endeavours to depict how such socio-

economic challenges can be linked to the current expungement legislation. Presently, 

there is substantial research on crime in South Africa as the country’s crime rates are 

consistently exceptionally high. It has been said that ‘common correlates of crime, 

such as unemployment; poverty and inequality are also at extreme levels in South 

Africa’.103  Despite several interventions, these socio-economic issues remain 

unfettered and contribute largely to the country’s elevated crime rates.104 During the 

final quarter of 2024, the unemployment rate stood at 31,9 percent, which shows the 

ongoing difficulty many South Africans have in securing employment.105 It is well-

known and commonly stated that poverty has been a significant factor influencing 

 
103 Bhorat H, Lilenstein A, & Monnakgotla J (2017) ii.  
104 Bhorat H, Lilenstein A, & Monnakgotla J (2017) ii. 
105 Bhorat H, Lilenstein A, & Monnakgotla J (2017) ii. 
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crime rates in South Africa. Furthermore, it has been noted that poverty is the root 

cause of many residents turning to crime especially amongst the marginalised groups 

and those living in informal settlements. According to statistics, approximately 63 

percent of the population live below the upper-middle-income poverty line. This 

emphasises the seriousness of the issue.106  

While the root causes of crime are many, and some major contributors to crime may 

even be unknown or not commonly known, the chapter as already mentioned will only 

deal with some of the most prominent and prevalent socio economic issues which may 

be connected to the restrictions posed by the expungement legislation.  These are: 

crime; poverty; inequality and unemployment.  

3.2. CRIMINAL RECORD EXPUNGEMENT AND POVERTY  
Govindjee, like many, opines that since the commencement of democracy, one of the 

most important aims of the government has been to reduce poverty, disparities and 

imbalances derivative from apartheid.107 During the early days of democracy, there 

were thus understandably large scale economic programmes which were 

implemented to address economic growth, job creation, improved service delivery and 

alleviation of poverty and inequality.108 The post apartheid government has embarked 

on several policies and programmes aimed at achieving a better life for all persons in 

South Africa, some of the most notable programmes include the Reconstruction and 

Development (RDP); the Growth Employment and Redistribution (GEAR) and the 

 
106 Bhorat H, Lilenstein A, & Monnakgotla J (2017) ii. 
107 Govindjee A ‘The role of the courts in addressing poverty, inequality and unemployment in south 
Africa (2012) 8 Socio-legal review 58. 
108 Govindjee A (2012) 58. 
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Land Reform Programme. The aforementioned programmes will be discussed in more 

detail below. 

3.2.1. The Reconstruction and Development Programme 
(RDP) 
The Reconstruction and Development Programme (RDP) was prepared in 1993 and 

was considered the primary policy document directed at reducing poverty towards the 

1994 democratic election.109 This programme focused on alleviating poverty and 

redressing inequalities prevailing amongst citizens.110 The RDP document provided 

availability of water; jobs; education and health care services. The realisation of this 

programme was made possible by the macro-economic environment which existed at 

that stage.111 

3.2.2. The Growth, Employment and Redistribution (GEAR) 
policy framework 
In 1996, the government introduced the Growth, Employment and Redistribution 

(GEAR) policy framework.112 This initiative was introduced to pull the economy out of 

its recessionary slump as the government at that stage inherited an economy with an 

average annual real per capita growth which had been declining for three decades. 

This strategy recognised that higher economic growth is pivotal in creating economic 

opportunities that are significant to poverty reduction.113 ‘In addition this strategy has 

sought to create an optimal climate for private investment (which is the engine for 

economic growth) through a set of macroeconomic stability measures (low budget 

 
109Kloppers H & Pienaar GJ ‘The historical context of land reform in South Africa and early policies 
(2014) 17(2) PER 688. 
110 Agholor IA & Obi A ‘The storm of poverty reduction in South Africa: chronology of experiences from 
South Africa’ (2013) 5 Journal of Agricultural Science 87. 
111 Agholor IA & Obi A (2013) 87. 
112 Le Roux P ‘The growth employment and redistribution strategy (gear): a critical discussion’ (1997) 
27(2) Africanus 45. 
113 Agholor IA & Obi A (2013) 87. 
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deficits, privatisation of state assets, relaxation of labour laws, competitive exchange 

rates, low inflation etc)’.114 The aforementioned measures running from 1996 to 2000 

were expected to lead an economic growth rate of 6 percent per annum and would 

generate up to 400 000 jobs yearly. This initiative would result in the improvement in 

the livelihoods of many impoverished persons.115 GEAR was expected to create 1,35 

million jobs between the years 1996 and 2000. However, it is apparent that these 

objectives were not achieved. During the 1996-2000 period the employment 

performance was inadequate and declined substantially throughout that period.116 

3.2.3. The Land Reform Programme 
During the apartheid era, people of colour were forcefully removed from their homes 

in accordance with the Rural Area Act of 1913 and 1936 and relocated them to 

demarcated areas.117 The Land Reform Programme was introduced in 1994 and 

implemented to address the inequalities of the past.118 This programme stems from 

section 25 of the Constitution which provides that no one should be deprived from 

property except in terms of the law of general application and that no law may permit 

anyone to arbitrarily deprive persons of their property.119 It also refers to the instances 

in which property may be expropriated; compensation therefore; and the measures 

which should be put in place by the government.120 The Land Reform Programme was 

published as a White Paper in 1997. The White Paper on Land Reform states that 

 
114 Le Roux (1997) 45. 
115 Agholor IA & Obi A (2013) 87. 
116 Le Roux P (1997) 47. 
117 Agholor IA & Obi A (2013) 87. 
118 Agholor IA & Obi A (2013) 87. 
119 Section 25 of the Constitution. 
120 Agholor IA & Obi A (2013) 87. 
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racially based land policies resulted in insecurities; landlessness and poverty among 

black South Africans.121  

The Land Reform Programme consists of three dimensions namely: land restitution; 

land redistribution and land tenure.122 The democratic government enacted the 

Restitution of Land Rights Act 22 of 1994. The Act addresses property loss due to 

unfair discrimination effected by the 1913 Land Act.123 In terms of the current 

legislation, claimants are afforded a choice between compensation and the return of 

the lost land.124 When choosing the former, the claimant then receives a restitution 

optional grant per household. Furthermore, they receive land as well as a settlement 

planning grant. The aim of the aforementioned grant is to provide claimants with the 

financial means to appoint advisors to assist in developing the land and also to transfer 

the required skills.125 A pilot programme for land redistribution was implemented 

between 1995 and 1999, this programme assisted marginalised people to buy land by 

providing them with state grants. During the year 2000, the programme was 

broadened to include the Land Reform and Distribution Grant (LRAD).126 This allowed 

households to access grants between R 20 000.00 and R100 000.00. The maximum 

value of the grant was R16 000.00 per household and the grant had to be used to 

purchase land from a willing seller.127 In 2004, the Comprehensive Agricultural Support 

Programme (CASP) was implemented.128 This programme aimed to support 

beneficiaries through providing information and management skills; technical advice 

 
121 White paper on South African Land Policy (1997). 
122 Kloppers H & Pienaar GJ (2014) 677. 
123 Kloppers H & Pienaar GJ (2014) 680. 
124 White paper on South African land policy (1997). 
125 White paper on South African land policy (1997). 
126 Agholor IA & Obi A (2013) 88. 
127 Agholor IA & Obi A (2013) 88. 
128 Agholor IA & Obi A (2013) 88. 
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and skills support. The government implemented many other agricultural programmes 

in an attempt to alleviate poverty.129 

The Constitution recognises the significance of eradicating poverty. Sections 27; 28 

and 29 provide the rights to access to social security; social services and education.130 

Since 1994, the post apartheid government has implemented various policies, 

legislation, plans and strategies to combat poverty.131 Some of the policies 

implemented have faced much critique as it has not been successful in eradicating 

poverty but has however created a dependency mentality in the recipients or 

beneficiaries of these poverty alleviation programmes.132 This is due to the fact that a 

number of the poverty reduction strategies are regarded as ‘hand outs’, as many of 

these programmes provide social grants; free housing and free social services and 

has therefore resulted in a perpetual dependence mentality.133 Furthermore, the 

above-mentioned programmes aimed to eradicate poverty but was however 

unsuccessful in doing so. Many inhabitants of South Arica are still living in poverty 

regardless of the policies and legislation that has been implemented to address this 

socio-economic issue. Furthermore, socio-economic issues such as poverty; 

unemployment and inequality are often associated with one another. Therefore, it is 

clear that to address the high crime rates in South Africa, the aforementioned prevalent 

socio-economic issues needs to be attended to as well. As mentioned earlier in this 

chapter poverty is a significant factor influencing crime rates in South Africa. 

 
129 White Paper on South African land policy (1997). 
130 The Constitution of the Republic of South Africa, 1996. 
131 Fombad M ‘ Knowledge management for poverty eradication: a South African perspective’ 2018 
Journal of Information, Communication and Ethics in Society 3. 
132 Fombad M (2018) 3. 
133 Fombad M 2018 3. 
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Despite many programmes and the governmental goal of prosperity and peace for its 

citizenry, it has been argued that South Africa remains a paradox. On the one hand,   

many South Africans live in extreme poverty, and for those living in such poverty the 

economic growth is stagnant, the inflation rate stays high and the unemployment rate 

continues to rise.134 While on the other hand, a much smaller portion of the population 

are extremely affluent.135  It is thus not surprising that South Africa is one of the most 

unequal countries of the world.136 

Though the country has one of the most progressive Constitutions in the world which 

contains a bill of rights that provides extensive socioeconomic rights, these rights ring 

hollow for the vast majority.137 Many studies have been done regarding poverty in 

South Africa. Poverty is a significant development challenge in social, economic and 

political terms in South Africa and other developing countries.138 Eradicating poverty 

and under development has been a central theme for government post apartheid. This 

was stated in the Reconstruction and Development Plan (RDP) in 1994 and reiterated 

in the National Development Plan (NDP) in 2011.139  

During the apartheid regime poverty was extremely high and mainly people of colour 

were affected by this. It has been noted that poverty and inequality has since worsened 

due to the Coronavirus (COVID-19) pandemic.140 Prior to the pandemic, many people 

were already living below the poverty line and the share of those who were 

 
134 Francis D & Webster E ‘Poverty and inequality in South Africa: critical reflections’ (2019) 36 
Development South Africa 788. 
135Inequality in Southern Africa: an assessment of the Southern African customs union available at 
https://documents1.worldbank.org/curated/en/099125003072240961/pdf/P1649270b73f1f0b5093fb0e
644d33bc6f1.pdf (Accessed 5 November 2025). 
136 Francis D & Webster E (2019) 788. 
137 Francis D & Webster E (2019) 788. 
138 Francis D & Webster E (2019) 788. 
139 Statistics South Africa https://www.statssa.gov.za/?cat=56 (Accessed 5 November 2025) 
140 Gumede V ‘Poverty in South Africa’ 2021 Oxford Handbook 157. 
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experiencing different dimensions of poverty was already high.141 During the nation-

wide lockdown which was implemented during the pandemic, many people lost their 

jobs and extreme poverty increased.142   

This paper does not contend that poverty automatically causes crime as this may 

suggest that people affected by indigence naturally resort to crime. Cognisance is, 

however, taken that as the economy declined for many people, crime also increased.    

According to the statistics, housebreaking remains the most experienced crime 

affecting households in South Africa for the period of 2024/2025. 143  It is followed by 

home robbery. ‘Male headed households and those living in Kwazulu-Natal province 

were most affected’.144 An estimated 1,5 million incidents of housebreaking occurred 

during 2024 and 2025, representing 5,7 percent of all households in the country.145 

Housebreaking is however the least reported offence with only about 43 percent of 

affected households taking cases to the police. When considering offences against 

individuals, theft of personal property was the most common crime for the year 

2024/2025.146 1,2 million people were affected. This shows a slight decrease from the 

total of 1,3 million in 2023/2024. An estimate of 1,3 million incidents of personal theft 

occurred affecting roughly 1,2 million individuals.147 This amounts to 2,6 percent of the 

population 16 years and older. However, 69 percent of the victims chose not to report 

the incident to the police, while just 31 percent reported the incidents. ‘Consumer fraud 

showed a different trend. Incidents rose sharply from 552 000 in 2023/2024 to 811 000 

 
141 Gumede V (2021) 157. 
142 Gumede V (2021) 157. 
143 Statistics South Africa http://stats.gov.za/ (Accessed 2 December 2025). 
144Statistics South Africa http://stats.gov.za/ (Accessed 2 December 2025). 
145 Statistics South Africa http://stats.gov.za/ (Accessed 2 December 2025). 
146 Statistics South Africa http://stats.gov.za/ (Accessed 2 December 2025). 
147 Statistics South Africa http://stats.gov.za/ (Accessed 2 December 2025). 
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in 2024/25. Encouragingly, the share of victims reporting to police also increased from 

30,7 percent to 34,9 percent’.148  

These property related crimes may indicate that poverty and unemployment are 

indeed major causes of crime. As these crimes increase, many more people are 

convicted by the courts.  This means that they will all have criminal records.  Given 

that the legislation only permits the expungement of criminal records for those who 

were not sentenced to direct imprisonment and that eligible persons may only apply 

for expungement after ten years, most people will have suffer the effects of a criminal 

record for the rest of life.  Unfortunately, the circumstances which led them to commit 

crime and any other information regarding efforts at rehabilitation, are futile to the 

process of expungement.  

Furthermore, many ex-offenders who do qualify to have their record expunged in terms 

of the current legislation, will not be able to so if they are affected by poverty.  The 

legislation, as demonstrated in chapter two of this paper, is not straightforward.  A 

certain level of literacy and expertise are needed.  In South Africa, there are in fact 

agencies and law firms that specialises in assisting persons with expungement 

applications.  The information regarding which law firms and agencies assist with 

expungement of criminal records are available online and can easily be accessed by 

a simple google search. However, this could cause difficulties for those persons who 

are not computer literate as well as those individuals who do not have internet access 

nor access to devices. Furthermore, certain costs are associated with the 

aforementioned assistance. The lack of means would therefore deter ex-offenders 

from having their criminal records expunged. 

 
148 Statistics South Africa http://stats.gov.za/ (Accessed 2 December 2025). 
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3.3. THE EFFECT OF A CRIMINAL RECORD ON  
UNEMPLOYMENT IN SOUTH AFRICA 
As mentioned already, South Africa’s unemployment rate is one of the highest in the 

world.  It is also significantly higher than those of other middle-income economies.149  

A broader discussion of the reasons for the high unemployment rate in South Africa, 

is beyond the scope of this research paper.  It is relevant, however, to consider that 

unemployment is closely linked to poverty.  For many people in South Africa, their only 

income is derived from their employment.150  When a person loses his job, he may 

thus be unable to financially sustain himself and support his dependents.  The 

pressure of having to provide for dependents are often cited by persons who find 

themselves in conflict with the law as the reason for their involvement in crime.151  

When such individuals are convicted and imprisoned, their obligation to support their 

dependents may not always cease.  Once they are released from prison, they may be 

expected to continue to financially sustain themselves and their dependents.  The 

reality of having a criminal record will, however, significantly limit their prospects of 

finding employment.  Unemployment coupled with a criminal record is therefore one 

of the most serious challenges in South Africa. These are vices which keep many 

people in a cycle of poverty, crime, and imprisonment.  

Given also that the South African labour market is burdened by corruption, inequality 

and nepotism, many ex-offenders will not find employment.152  This will apply 

 
149 Inequality in Southern Africa: an assessment of the Southern African customs union available at 
https://documents1.worldbank.org/curated/en/099125003072240961/pdf/P1649270b73f1f0b5093fb0e
644d33bc6f1.pdf (Accessed 5 November 2025). 
 
150 Inequality in Southern Africa: an assessment of the Southern African customs union available at 
https://documents1.worldbank.org/curated/en/099125003072240961/pdf/P1649270b73f1f0b5093fb0e
644d33bc6f1.pdf (Accessed 5 November 2025). 
151 Bhorat H, Lilenstein A, & Monnakgotla J (2017) ii. 
152 South Africa: an evaluation of socioeconomic factors and policy’ (2025) 7(4) International Journal of 
Business Ecosystem & Strategy. 
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particularly to ex-offenders who are impoverished and who lack powerful networks and 

support.  Persons who have criminal records and who are employed are often those 

who have support networks, whether legitimate or not.    

Mujuzi and Tsweledi argue that legislation and regulations exist which prohibit 

employers from discriminating against employing people with criminal records. 

Legislation such as the Employment Equity Act 55 of 1998 and the Promotion of 

Equality and the Prevention of Unfair Discrimination Act 4 of 2000 were enacted for 

this purpose. These limitations exist irrespective of whether there is a link between the 

criminal record and the job in question.153 The authors argue, however, that when 

invoking the test developed in the Constitutional Court of South Africa regarding the 

criteria and requirements which should be met for an analogous ground, it has been 

argued that denying a person employment solely because of their criminal record is 

considered as unfair discrimination.154 The criteria used to determine an analogous 

ground were laid down by the Constitutional Court in Harksen v Lane NO and 

Others155. Mujuzi and Tsweledi, used the aforementioned test to determine whether 

discriminating against an individual with a criminal record falls within the scope of an 

analogous ground and whether said discrimination is indeed unfair discrimination.156 

It has been contended that based on the criteria as set out in the Harksen case, 

denying a person employment based on their criminal record does indeed amount to 

unfair discrimination.157 

 
153 Mujuzi JD & Tsweledi LB (2014) 246. 
154 Mujuzi JD & Tsweledi LB (2014) 246. 
155CCT9/97) [1997] ZACC 12 1997 (11) BCLR 1489 1998 (1) SA 300 (7 October 1997). 
156 Mujuzi JD & Tsweledi LB (2014) 246. 
157 Mujuzi JD & Tsweledi LB (2014) 246. 
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It is extremely difficult for people with criminal records to secure employment or to 

operate businesses.  This is evident from the perspective of Mujuzi and Tsweledi 

insofar as they argue that  

there are limited circumstances in which a person’s criminal record may be 

expunged after ten years from the date of conviction. This is especially in cases 

where the person was convicted of a minor offence and the court imposes a 

non-custodial sentence or a very short prison sentence. As a result, a person 

with a criminal record may never be offered a job before the record in question 

has been expunged, that is after ten years from the date of conviction, or he 

may never be offered a job at all until his death in cases where he does not 

qualify to have his criminal record expunged.158 

 

The effect of section 271B of the CPA is that ex-offenders who have been completely 

rehabilitated and offenders who have not participated in rehabilitation programmes 

and who are not rehabilitated, are in the same position.  It appears that in the instances 

where a criminal record cannot be expunged, employers do not have to consider the 

period passed since conviction and when the person applied for the job.  An ex-

offender could therefore have been convicted of an offence decades ago and still not 

be considered for employment due to the fact that the person has a criminal record.159 

3.4. INEQUALITY: THE EFFECTS OF A CRIMINAL RECORD 
 
Social change and protection from violations of fundamental rights have not been 

significantly achieved.  There has been a notable failure to implement mechanisms to 

 
158 Mujuzi JD & Tsweledi LB (2014) 245. 
159 Mujuzi JD & Tsweledi LB (2014) 245. 
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achieve significant gains in the country’s struggle against prevailing socio-economic 

issues such as poverty, inequality and unemployment.160  South Africa is the most 

unequal country in the world and ranked first among 164 countries in the World Bank’s 

global database of GINI Coefficients in 2018.161 

South Africa’s inability to create extensive employment opportunities has been one of 

the largest contributing factors in the rise of inequality.162 In the face of current deep-

seated inequalities and a harrowing history of unfair discrimination based on inter alia 

race and gender, persons with criminal records face infinite challenges.  Given the fact 

that crime is prevalent, serious and devastating to many, it may perhaps also be 

expected that a criminal record symbolises a red herring for the majority.  It is arguable 

that in the minds of many, those who commit crime and are thus the cause of serious 

negative effects of crime, ought not to be supported in the fulfilment of their rights.  The 

aforementioned assertion is strengthened by the fact that the public often express that 

criminals have more rights than ordinary citizens.163 Consequently, it stands to reason 

that when there is a potential to fulfil the rights of persons with a criminal record, 

whether civil-political rights or socio-economic rights, most people may object to doing 

so.  Convicted offenders are therefore stigmatised and many will always be treated as 

second class citizens. This is an unfortunate reality in South Africa.  

 
160 Govindjee A (2012) 61. 
161 Inequality in Southern Africa: an assessment of the Southern African customs union available at 
https://documents1.worldbank.org/curated/en/099125003072240961/pdf/P1649270b73f1f0b5093fb0e
644d33bc6f1.pdf (Accessed 5 November 2025). 
162Inequality in Southern Africa: an assessment of the Southern African customs union available at 
https://documents1.worldbank.org/curated/en/099125003072240961/pdf/P1649270b73f1f0b5093fb0e
644d33bc6f1.pdf (Accessed 5 November 2025). 
163https://www.npa.gov.za/yourrights#:~:text=Victims%20of%20crime%20often%20feel,right%20throu

gh%20the%20trial%20process (Accessed 2 December 2025). 
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Persons with criminal records, who hail from impoverished circumstances and lack 

meaningful networks are thus at a disadvantage insofar as the expungement of 

criminal records are concerned. It seems that the support of others is needed by most 

convicted offenders to change to a positive life trajectory. The economic status of a 

person therefore determines the impact of a criminal record on their life. Due to 

economic inequality in South Africa, it would be only those from more affluent 

backgrounds who may benefit from expungement.  

To demonstrate the above consider as mentioned earlier, a person eligible for 

expungement would probably need access to the internet and the ability to understand 

the guidance. The application process on the website entails the following seven 

points:  

Get a Police Clearance Certificate (PCC) from the SAPS Criminal Record 

Centre, showing your convictions and confirming the 10-year lapse 

Complete Form J744 (Form A), available in both English and Afrikaans on the 

Department of Justice website. 

Gather required documents: 

PCC, 

ID document, 

Proof of removal from sex-offender or child protection register (if applicable). 

Submit your application by post or in person to: 

Director-General: Department of Justice and CD   

Private Bag X81, Pretoria 0001   

(Momentum Centre, 329 Pretorius St, Pretoria) 

Processing time: generally 75 days ( 3 months). Enquiries are discouraged 

before 75 days as they slow processing. 

If approved, the Department issues an expungement certificate to SAPS (within 

14 days), and SAPS confirms to you in 21 working days with written notice. 

If refused, you’ll receive a letter outlining the reasons.164 

 
164 How do I remove or expunge my criminal record? | South African Government (Accessed 20 
October 2025).  
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It must be noted that the information is only available in English.  This may pose a 

language barrier for many. Furthermore, applicants must first obtain a police clearance 

certificate. This requires that the applicant must apply to their local police station for 

such a certificate. The applicant should provide biographical information such as their 

full names, date of birth, an identity document and their fingerprints will be taken at the 

police station. While this may seem a straightforward exercise, it may be protracted 

when an applicant does not have an identity document for example or transport to get 

a police station.  

The Applicant is required to apply in writing to the Director General of the Department 

of Justice.165 The Director General has to be satisfied that the applicant in fact meets 

the meets the requirements of section 271(B) before the criminal record is 

expunged.166 Once the Director General is satisfied that the applicant meets the 

requirements, a certificate of expungement is issued which directs that the applicant’s 

criminal record should be expunged and is sent to the head of the Criminal Record 

Centre of the South African Police Services to expunge the criminal record.167 The 

head of the Criminal Record Centre must inform the applicant by post that their criminal 

record has been expunged, within 21 days of receipt of the application form and 

expungement certificate.168 As mentioned previously in this chapter, the literacy rates 

amongst offenders are quite low. Therefore, the expectation of having an ex-offender 

apply in writing to have their criminal record expunged is unrealistic.  

 
165 Mujuzi JD (2014) 293. 
166 Mujuzi JD (2014) 293. 
167 Mujuzi JD (2014) 293. 
168 Mujuzi JD (2014) 293. 
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Furthermore, a prescribed fee of R85.00 is required and should accompany the 

expungement application. As mentioned earlier in this chapter, many inhabitants of 

South Africa are impoverished and cannot afford to pay the aforementioned fee. This 

creates a financial barrier for the applicant and would leave them with no other choice 

but to abandon the application. This therefore precludes those individuals that do not 

have the means to pay the prescribed fee. As mentioned above, the application should 

be submitted by post or in person in Pretoria. This yet another financial burden on the 

applicant.  

Based on the above, inequality and specifically economic inequality is a major, 

foreseeable hurdle to expungement for many persons with criminal records.  This 

ought to raise concerns regarding the effect of South Africa’s legislation which deals 

with expungement.  As alluded to earlier in this research paper, not many would qualify 

to apply for expungement in the first place.  Their efforts at rehabilitation and 

reintegration and the circumstances relevant to their conviction are also not 

considered.  Apart from this, there also seems to be many hurdles for even those who 

qualify for expungement as demonstrated by the above-mentioned discussion.  

3.5. CRIME IN SOUTH AFRICA 
At the end of February 2025, the Minister of Police Senzo Mchunu announced the 

quarterly statistics for the third quarter of the 2024/2025 financial year.169 According to 

the statistics, from October 2024 to December 2024, 6953 murders were reported.170 

This decreased by 9,8% from the 7710 murders reported in the third quarter of 2023. 

 
169 Ryan J ‘ The scourge of crime in South Africa’ Farmers Weekly 14 March 2025. 
170 Minister Senzo Mchunu Release of 2024/2025 fourth quarter crime statistics  
https://www.gov.za/news/speeches/minister-senzo-mchunu-release-20242025-fourth-quarter-crimes-
statistics-23-may-2025 (Accessed 9 December 2025). 
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While this is considered as an improvement, it should be noted that the 

aforementioned statistics translate to an estimate of 76 murders daily.171 During the 

year 2024, 42 murders were recorded for every 100 000 people, exceeding the global 

average of around 5,8 murders for every 100 000 people as reported by the United 

Nations Office on Drugs and Crime.172 During the third quarter of 2024, robbery 

dropped by 6 percent to 12 447 cases and sexual offences decreased by 2 percent to 

14 973 cases. Aggravated robbery has decreased by 13,1 percent from the third 

quarter of 2023 to the third quarter of 2024 and has reached 35 030 cases.173 Stock 

theft has also decreased with 6965 cases reported during the third quarter of 2024 

compared to the 7270 cases reported during the third quarter of 2023.  

Although the commission of certain offences have decreased, the commission of other 

offences such as sexual assault; assault with the intent to do grievous bodily harm, 

common assault and commercial crimes have increased since the third quarter of 

2023.174 

It is apparent that crime continues to be a problem in South Africa. The above-

mentioned statistics show that extremely little improvement is being made in the fight 

against crime. High crime rates scare away investors and negatively impact the 

economy. Crime has a negative impact on South Africans and is regarded as a threat 

to social cohesion and economic growth.175 The tourism industry is particularly 

 
171 Ryan J (2025). 
172 Ryan J (2025). 
173 Ryan J (2025). 
174Minister Senzo Mchunu Release of 2024/2025 fourth quarter crime statistics  
https://www.gov.za/news/speeches/minister-senzo-mchunu-release-20242025-fourth-quarter-crimes-
statistics-23-may-2025 (Accessed 9 December 2025).  
175 Ryan J (2025). 

https://uwcscholar.uwc.ac.za/home

https://www.gov.za/news/speeches/minister-senzo-mchunu-release-20242025-fourth-quarter-crimes-statistics-23-may-2025
https://www.gov.za/news/speeches/minister-senzo-mchunu-release-20242025-fourth-quarter-crimes-statistics-23-may-2025


71 
 

affected economically by the increasing number of violent crimes that impact South 

Africans on a daily basis.176 

Considering the aforementioned, it is apparent that the country’s high crime rates have 

a detrimental effect on its economy as the state is overburdened by attempting to 

alleviate crime. Ex-offenders often fall back into crime as they do not have many 

opportunities to change their lifestyles.177 The expungement legislation restricts ex-

offenders as they are required to wait for a period of 10 years before their criminal 

record can be expunged, and in certain instances expungement is not possible as they 

do not meet the requirements. As mentioned earlier in this chapter, poverty and 

unemployment are causes of the social frustrations and may lead to crime in the 

country. While the aforementioned socio-economic issues continue to exist and are 

rampant, the crime rate will continue increasing as these factors are strongly linked to 

one another. In the context of this paper, it is clear that a link exists between the current 

expungement legislation and the socio-economic issues such as crime; poverty; 

unemployment and inequality. Section 271B of the Criminal Procedure Act provides 

that a criminal record may be expunged after a period of 10 years has passed subject 

to the fulfilment of certain requirements.  However, after being released from prison, 

ex-offenders are expected to reintegrate into society and rebuild their lives. This 

expectation is often not the reality though, as offenders struggle to reintegrate back 

into society; securing employment is even more difficult for them.  

 
176 Ryan J (2025). 
177 Schoeman M ‘Recidivism: A conceptual and operational conundrum’ 2009 CRIMSA 80. 
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3.6. THE BURDEN OF CRIME ON THE STATE 
This section of the chapter aims to depict how the state is currently overburdened by 

crime as a result of the above-mentioned socio-economic issues. 

3.6.1. Recidivism rate in South Africa 
‘Recidivisim’ can be defined as: the tendency of a convicted criminal to reoffend. 

Recidivism is similar to terms such as habitual, chronic or career offender and refers 

to re-offending behaviour.178 

There are no official statistics regarding the recidivism rates in South Africa. It has 

however been estimated to be between 55 and 97 percent. Schoeman contends that 

recidivists are responsible for a large amount of the crimes committed. The issue of 

recidivism dates back to as early as 1950.179 During the aforementioned period, it was 

estimated that 36.8 percent of the prison population in South Africa consists of 

recidivists. This means that no progress has been made since then.  The state of crime 

in South Africa has worsened dramatically. In 2008, for example, during a meeting 

with the Portfolio Committee on Correctional Services in 2008, it was announced that 

the recidivism statistics was estimated by an unnamed independent body and was 

estimated as 94 percent.180 It is significant to note that though this alarming statistic 

was mentioned in Parliament, the Department of Correctional Services Annual Report 

for that period was silent on the issue of recidivism.181 Though this occurred almost 

two decades ago, it demonstrates that there is a historical silence and inaction by the 

state where it concerns the issue of recidivism or re-offending.   How this dynamic 

(recidivism) affects the crime landscape is important.   This in turn raises questions 

 
178Rubin S ‘Recidivism and recidivism statistics’ (1958) 4 Crime and delinquency 233. 
179 Schoeman M (2009) 80. 
180 Schoeman M (2009) 80. 
181 Schoeman M (2009) 80. 
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regarding the expungement of criminal records.  Though it is to be understood that not 

everyone with a criminal record should have the benefit of expungement, particularly 

where the offender is dangerous to himself and society, the current version of the law 

is futile.  Its futility stems from the fact that it gives a second chance at a crime free life 

to an insignificant number of offenders.  To boot, it does so at a cost which even many 

of those who are eligible, cannot afford and/or do not have the knowledge to apply.  

The purpose of expungement is in essence to give a person who had committed a 

crime, a second chance at being a law abiding, productive person in society.  Once 

the record is expungement, it should be as if they never committed an offence in the 

first place.   

In the South African society, many people who engage in crime becomes trapped in a 

cycle which frequently involves the commission of a first crime, serving time in prison, 

attempts at rehabilitation, failure due to lack of support, inadequate programmes and 

services, reoffending and returning to prison.  The cycle is repeated many times for 

most offenders.  Often the first crime is not serious  or the offender is young enough 

to rehabilitate, but the necessary resources are not available.  In prison they are 

exposed to hardened, career criminals and other obstacles which cement their life of 

crime.182  This is why South African prisons have been overcrowded for decades.  As 

of 1 August 2025, South African prisons are overcrowded by 53 percent.183 A third of 

the aforementioned percentage is made up of remand detainees and the remainder is 

accounted for by sentenced prisoners. There are just 107 000 beds in South African 

 
182Pierce B ‘Taxpayers money: prison-billions can be spared through NICRO interventions’ available at 
https://www.nicro.org.za/index.php/en/news-media/press-releases/104-taxpayer-s-money-prison-
billions-can-be-spared-through-nicro-inverventions (Accessed 4 December 2025). 
 
183 Cruywagen V ‘Breaking the crime cycle- bail fund could ease prison overcrowding’ Daily Maverick 1 
August 2025. 
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prisons, however about 166 000 inmates are housed in the country’s 243 correctional 

centres.184 Taking the aforementioned information into account it is evident that 

prisons are extremely overcrowded and that the state is currently overburdened by 

this.   

3.7.CONCLUSION 
The challenge of unemployment; poverty and inequality remains a persistent problem 

for South Africans. This chapter endeavoured to show that a link exists between the 

prevalent socio-economic issues and section 271B of the Criminal Procedure Act. This 

chapter further provided information which indicates that due to the prevalence of 

these socio-economic issues the state is severely overburdened. As mentioned above, 

ex-offenders struggle with securing employment and rebuilding their lives become 

even more challenging as they do not have the necessary means to maintain 

themselves or their families, therefore not only contributing to the high levels of 

unemployment, but also to the poverty rate and high rate of crime in South Africa.  

Inequality, poverty and unemployment are thus indeed common correlates of crime. 

Based on the information provided in this chapter, it is evident that the current 

expungement legislation contributes to the prevalent socio-economic issues  faced by 

the country.  This is the case as once an individual has a criminal record, a certain 

stigma is associated with them. Whether the offender obtained the criminal record 

decades before does not matter to the society, and ex-offenders are still treated 

unfairly and often discriminated against. . They are overlooked when it comes to 

employment. After serving their sentences and being held accountable for their actions 

they should be able to reintegrate into society and attempt to rebuild their lives. The 

 
184 Cruywagen V (2025). 
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South African prisons are therefore constantly overcrowded and the state is 

overburdened with housing these individuals.  The economy is also negatively affected 

by the high crime rates in the country.  

To conclude, the expungement legislation restricts ex-offenders substantially and 

definitely contributes to the socio-economic issues faced by the country. Therefore, it 

is apparent that a link indeed exists between the legislation and the prevalent socio-

economic issues.  The current expungement legislation  negatively impacts upon 

offenders who have been convicted of minor offences. The provision pertaining to 

criminal record expungement is vague and ambiguous, it does not expressly indicate 

which category of persons are eligible for expungement nor does it name which 

offences. One has to assume based on the sentences mentioned that it could only 

apply to minor offences. However, the South African judicial system lacks uniformity 

in sentencing therefore an offender might never be eligible for expungement even if 

the offence committed was a minor offence. As mentioned in chapter one of this paper, 

the same offence can be committed and the offenders could be sentenced differently. 

Furthermore, ex-offenders are  being discriminated against, and their constitutional 

rights are being violated too. The right to be treated equally before the law is violated. 

Their rights to dignity and to choose a profession are also violated. As mentioned 

earlier in this chapter, ex-offenders struggle to secure employment  due to their 

criminal records. They often have difficulties when trying to reintegrate into society as 

they are treated as second class citizens and stigmatised. Ex-offenders carry the 

stigma of having a criminal record with them wherever they go, whether they are 

eligible for expungement or not. The provision is ambiguous and unclear regarding 

who or which type of offences qualifies for expungement, furthermore the lack of 

sentencing uniformity in South Africa also contributes to the discriminatory effect that 
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section 271B(1) has. Therefore, it is apparent that section 271B(1) is not in accordance 

with the fundamental principles and values enshrined in the Constitution. The following 

chapter aims to answer the research questions posed in chapter one of this paper and 

provides recommendations to improve the criminal record expungement process in 

South Africa.  
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Chapter Four 

4. CONCLUSION AND RECOMMENDATIONS 
 In the quest to determining the constitutionality of section 271 (B) of the Criminal 

Procedure Act, three research questions were posed.  They are: (1) Why does section 

271B(1) not apply to all offenders who were convicted of minor offences? (2) How 

does the differentiation inherent in section 271B(1) affect the rights of persons 

convicted of minor offences, but who are not eligible to apply for expungement? (3) 

How may section 271B(1) give effect to the right to equality before the law? 

The previous chapters of this paper interpreted section 271(B) of the Criminal 

Procedure Act.  It found that the current expungement legislation provides an 

insignificant amount of persons with a criminal record, a second chance to start on a 

proverbial clean slate.  The potential impact of the legislation could thus be meaningful 

and of significant support for those who would otherwise be limited by the stigma and 

consequent challenges of having a criminal record.  While this is in principle positive, 

it was also found that the legislation is in fact extremely flawed.  One of the major 

drawbacks of the legislation is that in effect it applies to few persons with criminal 

records.  Anyone who has served any length of prison time or who has had to pay a 

fine of more than R20 000, 00 is not eligible to apply for expungement.  Conceivably 

this limits the pool of eligible applicants significantly.  The legislation is thus not of 

equal benefit to all offenders. Despite the outright unfairness of this, it is 

understandable that not all offenders should have their criminal records expunged. 

Certain offences are quite heinous, and extremely violent.  To protect society from 

harm, it is thus necessary to preclude certain offenders from having their records 

expunged. This will be elaborated upon under the recommendations offered later in 

https://uwcscholar.uwc.ac.za/home



78 
 

this chapter.  At this juncture it suffices to state that the legislation is too restrictive 

insofar as minor offences are concerned.   

In chapter one of this paper it was mentioned, that there is no uniformity in sentencing 

in South Africa. Two persons who had committed the same offence may therefore be 

sentenced differently. One may receive a custodial sentence or sentenced to a heavy 

fine, while the other may only be sentenced to a fine for an amount below R20 000.  

This places the offenders in vastly different positions regarding expungement.  The 

one with a lighter sentence may apply for expungement, while the other will never 

have the opportunity to do so.  The effect of the legislation is thus that it creates 

inequality.   

Furthermore, the paper also showed that even when based on a person’s conviction, 

they qualify for expungement, they will have to wait for 10 years to apply.  This is a 

long period and there are no reasonable indications as to why this is the legislature’s 

chosen waiting period. The many challenges of having a criminal record may have 

seriously detrimental effects on the life of a person within a decade.   

In chapter 3, it was shown that the information regarding expungement is not easily 

accessible for everyone.  Knowledge and resources are necessary to access such 

information.  Though the application itself appears to be free of charge, many may 

need the assistance of an expert on expungement, which may be a cost to the 

applicant.  Incidental costs such as delivery of the application and securing documents 

for the application, may also be incurred by an applicant.  With all considered, few 

eligible persons may be able to apply for expungement.  The already small pool of 

eligible persons may thus become even smaller as the application process may be 

unaffordable to many.   
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Chapter 3 further showed that crime is one of the most challenging socio-economic 

issues facing South Africa in the post apartheid era. The country’s crime rates are 

among the highest in the world and no South African is covered or protected from its 

effects.185 

‘Beyond the pain and loss suffered by crime victims, crime also has some less 

direct costs. The threat of crime diverts resources to protection efforts; exacts 

health costs through increased stress,and generally creates an environment 

unconducive to productive activity. Additionally, the widespread emigration of 

South African professionals in recent years is attributable in part to their desire 

to escape a high crime environment.186 

 

The current expungement provision is thus flawed to the extent that it is discriminatory 

and unfair. It is furthermore also exclusionary on socio-economic grounds as 

mentioned above. Next recommendations to improve the status quo are offered.  

4.1. RECOMMENDATIONS 
This section of the paper aims to provide recommendations to effectively address 

some of the major problems created by the current expungement legislation. 

4.1.1. Uniformity in sentencing in South Africa 
The discord in sentencing is one of the main reasons for the differentiation and 

discrimination between persons with criminal records for minor offences. If uniformity 

in sentencing exists, more persons with criminal records stand to qualify for 

expungement. It is therefore recommended that uniformity in sentencing should be 

 
185 Demombynes G & Ozler B ‘Crime and local inequality in South Africa’ (2005) 76 Journal of 
Development Economics 2. 
186 Demombynes G & Ozler B (2005) 2. 

https://uwcscholar.uwc.ac.za/home



80 
 

promoted. In a practical sense, legislation or guidelines should be implemented to 

create uniformity. The current sentencing regime requires substantial review.  The 

minimum sentencing legislation was introduced to address the disparities in 

sentencing however, the aforementioned legislation has failed to adequately address 

sentencing problems.187 The mandatory minimum sentencing has not significantly 

deterred violent crime nor has it reduced sentencing disparities.188 Furthermore, the 

minimum sentencing legislation is only applicable to serious offences, therefore 

sentencing guidelines should be introduced and implemented which includes minor 

offences too.  This will contribute to equality before the law. 

4.1.2. Amending section 271(B) of the Criminal Procedure 
Act 
It is recommended that section 271(B) be amended to clearly state which group of 

persons are eligible for expungement as well as which offences fall within the scope 

of section 271(B). The Michigan Model, discussed in chapter 2 of this paper, may be 

a good example to consider. Section 271(B) is currently vague and one has to infer 

and assume which offences fall within its scope. As mentioned in chapter one of the 

research paper, the literacy rates amongst the convicted offenders are low and many 

of them lack the resources and knowledge to apply for expungement. Therefore, if the 

provision is worded more clearly and detailed, offenders would be able to discern 

whether they fall within the ambit of section 271(B) and whether they are eligible to 

have their criminal records expunged.  

An amended version of section 271(B) should, for example, require consideration of 

the offence and the circumstances related to the offence, evidence of rehabilitation 

 
187 Roth S M ‘South African mandatory minimum sentencing: reform required’  (2008) 17(1) Minnesota 
Journal of International Law 163. 
188 Roth S M (2008) 163-164. 
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and perhaps even consultation with families and communities.  Families and 

communities are directly affected by the fact that someone has a criminal record.  It 

may also be from them that stigma against the ex-offender may emanate.  Thus, if 

there is support from families and communities for the expungement of a criminal 

record, there may be a sense of duty to ensure the fair treatment of the ex-offender.   

 Furthermore, the mandatory 10 year waiting period post-conviction delays is too long.  

One of the effects of a criminal record is that it limits employment opportunities.  To 

allow this effect to linger for a decade, means that the ability to become a productive, 

law-abiding person is substantially limited.  The impact of this could negate the 

person’s right to dignity and many of his socio-economic rights.  At worst, such a 

person may resort to more serious crime.   

4.1.3. Effective offender reintegration programmes to be 
implemented 
‘Research shows that upon release from prison, ex-offenders are faced with a myriad 

of challenges that weaken the possibility of reform and predispose ex-offenders to 

recidivism’.189 South African prisons are overpopulated and the state is overburdened. 

The recidivism rate is unknown and has not been determined as of yet, however it has 

been contended that many ex-offenders recidivate after serving their sentence as they 

have not been successfully reintegrated into the society. It is recommended that 

effective reintegration programmes be introduced and implemented to prevent 

recidivism and prevent further commission of crime.   

 
189 Chikadzi V  ‘Challenges facing ex-offenders when reintegrating into mainstream society in Gauteng 

South Africa’ (2017)  53(2) Social work (Stellenbosch.online) 288. 
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If the legislation on expungement is amended to extend to a broader range of minor 

offences, and if criteria are created which includes evidence of rehabilitation, the need 

for programmes as mentioned above will increase.   

4.2. CONCLUDING REMARKS 
Throughout this paper, it has become apparent that section 271(B) does not apply to 

all minor offences. While this is understandable as not all offences should be 

expunged, the extreme restriction on offenders who are eligible for expungement is 

not constitutionally justifiable.  The lack of uniformity in sentencing in South Africa 

results in a lack of equality before the law as persons who committed the same 

unlawful acts may be sentenced differently and therefore not have equal opportunities 

to apply for expungement. Subsequently, the provision has a detrimental effect on the 

ex-offender and violates their rights. Reform should be considered in terms of the 

current expungement legislation as it is discriminatory and not in accordance with the 

Constitution.  
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