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ABSTRACT

Despite being marginalised for years within international human rights law, the UN recently
acknowledged the significant role that national parliaments can play in the international human
rights framework, particularly through the Human Rights Council's Universal Periodic Review
mechanism. Established in 2006, the Universal Periodic Review mechanism aims to assess
adherence to and implementation of international human rights standards across all UN
member states, with the goal of ensuring rights realisation at the national level. While the
mechanism is primarily driven by UN member states, it allows for the participation of all
relevant stakeholders, including national parliaments, to address the implementation gaps
identified in its recommendations. In democratic societies, national parliaments, with their
legislative and oversight functions, are regarded as the guardians of human rights and are
better positioned to ensure State compliance with, and implementation of, the
recommendations from UN human rights mechanisms, including the Universal Periodic

Review.

However, many national parliaments around the world, with few exceptions, remain largely
disengaged from international human rights matters, including the Universal Periodic Review
mechanism and the implementation of its recommendations at the national level.
Consequently, this study investigates the extent to which the South African Parliament,
specifically its Portfolio Committee on Justice and Constitutional Development, has promoted
and protected human rights through its involvement with the Universal Periodic Review
mechanism and the implementation of its recommendations concerning South Africa’s human
rights situation. The Portfolio Committee on Justice and Constitutional Development is a South
African Parliament committee that is constitutionally mandated to scrutinise and oversee
government actions, particularly those of the Department of Justice and Constitutional
Development, while also promoting and protecting human dignity, equality, and freedom. This
study is particularly relevant in the context of the Universal Periodic Review mechanism, where
the participation of a national parliament is crucial, possessing the potential to address
implementation deficiencies and reinforce the country’s commitment to upholding human

rights standards.

To explore the research topic, the study adopts a qualitative approach, reviewing existing
research and various documents, including UN resolutions, the Draft Principles on
Parliaments and Human Rights, toolkits on parliaments and human rights, the South African
Constitution of 1996, official reports from the South African Parliament, the Parliamentary

Monitoring Group, and the UPR.Info website. The study also considers the participation of
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parliaments from other jurisdictions in the UPR mechanism, not for comparative analysis, but
to gain valuable insights. Through this analysis, the study aims to identify both opportunities
and challenges regarding the official role of South African parliaments, particularly the
PCJ&CD, within international human rights frameworks such as the UPR mechanism. The
study concludes with practical recommendations aimed at enhancing the engagement of the
South African Parliament and its PCJ&CD in the UPR process and the implementation of its

recommendations at the national level.

Keywords: United Nations (UN), Universal Periodic Review (UPR), Human Rights,
International Human Rights Law (IHRL), National Human Rights Institutions (NHRIs), National
Parliaments, Parliament of South Africa, Participation, Portfolio Committee on Justice and

Constitutional Development (PCJ&CD), Recommendations, Implementation.
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CHAPTER ONE

INTRODUCTION

1.1 Background to the study

The study examines the significant yet often neglected role of national parliaments,’ and in
particular the South African Parliament and its Portfolio Committee on Justice and
Constitutional Development (PCJ&CD), within the framework of international human rights law
and the Universal Periodic Review (UPR) mechanism. Established by UN General Assembly
Resolution 60/251 on 15 March 2006,2 the UPR aims to assess the human rights situations of
all States and enhance human rights implementation on the ground.® The UPR mandates
States to undergo evaluations every four years during the initial cycle* and every four and a
half years in subsequent cycles.® This mechanism is based on various guiding principles® and
processes’ that inform its operations. Although the UPR is fundamentally State-driven, it does
formally acknowledge the involvement of all relevant stakeholders, albeit in a somewhat
ambiguous manner, including national human rights institutions (NHRIs) and non-
governmental organisations (NGOs).® Initially, this mechanism did not formally recognise
national parliaments as key stakeholders; however, there has been a growing global

recognition in recent years of the importance of their role in the UPR process.

Since 2010, the UN, through its various agencies, has recognised the important role that

national parliaments can fulfil within the international human rights framework.® In particular,

' See, for example, Roberts Lyer K, ‘Parliaments as Human Rights Actors: The Potential for
International Principles on Parliamentary Human Rights Committees’, (2019). Nordic Journal of
Human Rights, 37:3, 195-215. p. 195. [hereinafter, Roberts Lyer K, (2019)]; Elverdi E, ‘National
Parliamentary Human Rights Committees as Human Rights Actors: The Committee on Human Rights
Inquiry’, (2020). Yasama Dergisi, 41, 317-339. p. 320. [hereinafter, Elverdi E, (2020)].

2UN Doc. GA, A/RES/60/251. [Hereinafter, Resolution 60/251].

3 Resolution 5/1. para. 3.

4 Resolution 5/1. Sec, C. para. 14.

5 UN Doc. HRC, A/HRC/RES/16/21. Annex. Sec, | B. para. 3.

6 Resolution 5/1. Sec, B. para. 3 (a-m).

7 Resolution 5/1. Sec, D 2. paras. 18-25.

8 Resolution 5/1. Sec, B 1. para. 3(m). This resolution, also known as the “Institutional Building
Package”, officially recognised national human rights institutions and non-governmental organisations
as key stakeholders in the UPR mechanism process.

9 UN Doc. GA, A/RES/65/123. The UN General Assembly has adopted resolutions 65/123 of 13
December 2010, which recognised the work of the Inter-Parliamentary Union in the areas of gender
equality, the empowerment of women and combating violence against women, and the close and
systematic cooperation between the Inter-Parliamentary Union and the relevant United Nations
bodies, including the Commission on the Status of Women and the Committee on the Elimination of
Discrimination against Women.
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the Human Rights Council (HRC) and the UN Office of the High Commissioner for Human
Rights (OHCHR) have been promoting the engagement of parliaments in the UPR
mechanism. This has crystallised in the adoption of multiple resolutions that underscore the
essential role of national parliaments in the UPR process, particularly in relation to the
execution of its recommendations at the national level.'® Additionally, the concept of
parliamentary involvement in the advancement and safeguarding of human rights is being
strengthened by international parliamentary organisations, including the Inter-parliamentary
Union (IPU) and the Commonwealth Parliamentary Association (CPA). These have organised
workshops aimed at enhancing parliamentary involvement in human rights matters at both
domestic and international levels.'" '2 International human rights law places significant
emphasis on the role of national parliaments, prompting an examination of the reasons behind

this recognition.

The concept of parliamentary participation has seen growing interest from scholars in the

realm of international [human rights] law.”™ Based on the literature reviewed, scholarly

0 The Human Rights Council has adopted resolutions 22/15 of 21 March 2013, 26/29 of 27 June
2014, 30/14 of 1 October 2015, 35/29 of 23 June 2017, and 38/25 of 17 May 2018. These resolutions
all emphasise the importance of national parliaments' roles in the work of the Human Rights Council
and its Universal Periodic Review mechanism.

" For example, the Commonwealth Parliamentary Association (regional groups) adopted declarations
emphasising the role of national parliaments in the promotion and protection of human rights,
including Mahé Declaration of March 2014 (Africa Commonwealth Group); Pipitea Declaration of
August 2015 (Pacific Commonwealth Group); and Kotte Declaration of February 2016 (Asia
Commonwealth Group). Available at https:/thecommonwealth.org/news/parliaments-and-
parliamentarians-significant-role-promotion-and-protection-human-rights. [Accessed: 18 April 2024];
the Commonwealth Parliamentary Association (regional groups) adopted declarations emphasising
the role of national parliaments in the promotion and protection of human rights, including Mahé
Declaration of March 2014 (Africa Commonwealth Group); Pipitea Declaration of August 2015 (Pacific
Commonwealth Group); and Kotte Declaration of February 2016 (Asia Commonwealth Group).
Available at https.//thecommonwealth.org/news/parliaments-and-parliamentarians-significant-role-
promotion-and-protection-human-rights. [Accessed: 18 April 2024]; For example, amongst many, on 5
— 7 September 2022, the Inter-Parliamentary Union organised a workshop under the theme
“Strengthening the role of parliamentarians from the Member States of the International Organization
of La Francophonie (OIF) in the Universal Periodic Review (UPR) process”. Available at
https://www.ipu.org/event/workshop-strengthening-role-parliamentarians-member-states-international-
organization-la-francophonie-oif-in-universal-periodic-review-upr. [Accessed: 18 April 2024].

2 For example, amongst many, on 5 — 7 September 2022, the Inter-Parliamentary Union organised a
workshop under the theme “Strengthening the role of parliamentarians from the Member States of the
International Organization of La Francophonie (OIF) in the Universal Periodic Review (UPR) process”.
Available at https://www.ipu.org/event/workshop-strengthening-role-parliamentarians-member-states-
international-organization-la-francophonie-oif-in-universal-periodic-review-upr. [Accessed: 18 April
2024].

3 Roberts Lyer K, (2019); Saul M, ‘How and When Can the International Human Rights Judiciary
Promote the Human Rights Role of National Parliaments? (2018). Human Rights, 10(635), 645-651.
[hereinafter, Saul M (2018)]; Elverdi E, (2020); Lane M, ‘The UK Joint Committee of Human Rights
and the United Nations Universal Periodic Review: A Critical Appraisal’, (2022). Journal of Human
Rights Practice, 14, 928-948. [Hereinafter, Lane M (2022a)].
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consensus exists regarding the significant role that national parliaments can play in the
promotion and protection of human rights. It is contended that national parliaments have the
potential to significantly contribute to the advancement of human rights.™ These include
participating in legislative processes, monitoring the actions of the executive, and ensuring
adherence to human rights standards.'® These unique roles and functions position them well
to ensure that the State complies with human rights obligations and implements
recommendations from UN human rights mechanisms,'® including the UPR,'” better than
other national stakeholders.'® Through these activities, national parliaments have the capacity
to implement prompt changes and promote the realisation of rights at the grassroots level. "
Furthermore, national parliaments have been instrumental in shaping the actions of national

governments regarding the ratification of international treaties.?°

Despite the growing global acknowledgement of their potential role and their unique roles and
functions, evidence indicates that the majority of national parliaments worldwide, with some
exceptions, have not adequately participated in international human rights issues,?! including
the UPR process and the application of its recommendations at the national level.??
Furthermore, they are failing to fulfil their responsibilities regarding human rights in the
legislative process and in holding the executive accountable.? In addition, national
parliaments have not fully capitalised on the opportunities presented by the UN and
international parliamentary bodies to engage with human rights issues,?* including the UPR
mechanism.?® This is due to various systemic and structural factors, such as constrained
human and capital resources, insufficient training, ineffective oversight, a lack of
understanding among Members of Parliament (MPs) regarding their human rights
responsibilities and the UN human rights mechanism, as well as inadequate information

provided by the executive about advancements in fulfilling human rights obligations. 2

4 See, for example, Lane M, (2022a); Elverdi E, (2020); Roberts Lyer K, (2019); Saul M, (2018).
15 Elverdi E, (2020). p. 320.

16 Elverdi E, (2020). p. 320.

7 See Lane M, (2022a).

8 Elverdi E, (2020). p. 321.

9 Chenwi L, ‘Using International Human Rights Law to Promote Constitutional Rights: The [potential]
role of the South African Parliament’, (2011). Law Democracy & Development, 15, 1-27. p. 1&2.
[Hereinafter, Chenwi L (2011)].

20 Chenwi L, (2011). p. 3.

21 Roberts Lyer K, (2019). p. 196.

22 Roberts Lyer K, (2019). p. 196.

23 Saul M, (2018). p. 645.

24 Saul M, (2018). p. 645.

25 See Lane M, (2022a).

26 |ane M, (2022a). pages. 940-942. See also Roberts Lyer K, (2019). p. 211.
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In the South African context, the country is a UN member, and over the years, it has publicly
declared its commitments to the UN human rights regime and the implementation of the UPR
recommendations.?” The South African government is a founding member of the HRC? and
has participated in all four UPR cycles in 2008, 2012, 2017, and 2022.%° With such a storied
experience with this mechanism, along with its progressive constitution that safeguards
human rights, South Africa ought to serve as a model for other countries in fulfilling their human
rights obligations. Be that as it may, the South African Government has not wholly
implemented the recommendations arising from the UPR process. For instance, following its
fourth periodic review cycle, stakeholder reports submitted on South Africa’s fourth UPR cycle
indicate that the country has not implemented measures to address recommendations
concerning discrimination and violence against LGBTQI+ individuals and foreign nationals, as
well as to improve prison conditions and tackle overcrowding.®® Additionally, it has not
adequately addressed the need to combat instances of torture and access to justice and a fair

trial. 3’

However, this study submits that the implementation of UPR recommendations in South Africa,
along with realising rights at the national level, can be achieved by engaging diverse national
human rights stakeholders. In this regard, the South Africa Parliament and its PCJ&CD are
key stakeholders and can play a critical role in the UPR mechanism process. This finds
expression in the HRC which encourages national governments to involve national
parliaments at every stage of the UPR mechanism reporting process.®? The South African
Parliament, due to its constitutional mandate, has all the hallmarks to translate human rights

commitments into tangible outcomes. Section 42(3) of the Constitution mandates the South

27 See, for example, Opening Statement by the Deputy Minister of Justice and Constitutional
Development of the Republic of South Africa, the Hon JH Jeffery, on the occasion of the Republic of
South Africa’s Response on the Universal Periodic Review at the 41st session of the Human Rights
Council's Universal Periodic Review (UPR) Working Group, held at the Palais des Nations, Geneva,
November 2022. Available at

https://static.pmg.org.za/1705100pening_Statement May2017_rev_5 DM.pdf. [Accessed: 18 April
2024].

28 DIRCO (2023). South Africa’s candidature to the United Nations Human Rights Council 2023-2025.
p. 2. Available at https://www.dirco.gov.za/wp-content/uploads/2023/02/unhrc _candidature 2023-
2025.pdf. [Accessed: 18 April 2024].

29 As a founding member of the Human Rights Council, South Africa is one of the countries that has
completed four reviews under the UPR mechanism. lts four reports can be accessed at the UN
Human Rights Council’s portal at https:/www.ohchr.org/en/hr-bodies/upr/za-index. [Accessed: 18 April
2024J.

30 See, for example, UN Doc. HRC, A/IHRC/WG.6/41/ZAF/3. Summary of stakeholders’ submissions
on South Africa: Report of the Office of the United Nations High Commissioner for Human Rights, 23
August 2022.

31 UN Doc. HRC, A/HRC/WG.6/41/ZAF/3.

32 UN Doc. HRC, A/HRC/RES/35/29. para. 1. Contribution of parliaments to the work of the Human
Rights Council and its universal periodic review. [Hereinafter, Resolution 35/29].

4
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African Parliament to scrutinise and oversee the executive actions and pass legislation.** This
means it can translate international standards into domestic law and monitor state compliance
with and monitor implementation of human rights standards including the recommendations

from the UPR and other UN human rights mechanisms.

Therefore, it can be inferred that, through these specific constitutional mandates, the South
African Parliament is in a strong position to ensure State compliance with human rights
obligations and to facilitate the implementation of UPR recommendations and other UN human
rights mechanisms, and is consequently effectively equipped to champion state adherence to
human rights obligations and to facilitate the execution of UPR recommendations and other

UN human rights mechanism, thereby fostering rights realisation at the national level.

The foregoing discussion informs the purpose of this research endeavour, which investigates
the extent to which the South African Parliament, especially its PCJ&CD, has engaged with
the country's UPR mechanism process and facilitated the implementation of its
recommendations concerning human rights conditions in South Africa. Thus, the study will
also assess the challenges and opportunities for participation by the South African Parliament
and its PCJ&CD in the UPR mechanism process, and how this can be achieved. The aim is
to ensure that the South African Parliament and its PCJ&CD participate in the country's UPR
mechanism, monitor the implementation of its recommendations at the national level, and,

ultimately, realise rights on the ground.

To arrive at the end product, employing a qualitative research approach, the study analyses
existing literature on the topic, alongside various source documents. These include UN
resolutions, UN reports, the 2018 Draft Principles on Parliaments and Human Rights, toolkits
related to parliaments and human rights, the South African Constitution, and other relevant
materials. Furthermore, the study explores the participation of national parliaments from other
jurisdictions, not for comparative purposes, but to glean insights. Based on these, the study
identifies both opportunities and challenges associated with parliamentary involvement in
international human rights issues, particularly within the UPR mechanism. Drawing from the
available evidence, the study proposes actionable recommendations aimed at enhancing the
South African Parliament and its PCJ&CD, along with other national parliaments, engagement

with the UPR mechanism and the broader international human rights frameworks.

33 Section 42(3) of the South African Constitution, 1996.
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1.2 Problem statement

Despite the global recognition and efforts to promote parliamentary engagement with the
international human rights framework, particularly in the UPR mechanism, there are
indications that such engagement remains inadequate. Despite their democratic roles and
functions, such as scrutinising and overseeing the actions of the executive and ensuring the
alignment of national laws with international standards,®* national parliaments have been
inactive in international human rights matters,® including the UPR mechanism.%¢ This
absence is attributed to various systemic and structural factors, including resource limitations,
a lack of awareness among MPs regarding their human rights responsibilities, and insufficient
information from the executive regarding compliance with human rights obligations.®" This
study submits that these factors persist in hindering active parliamentary involvement in the
international human rights framework and the UPR, and this is problematic considering the

important role that national parliaments can play.

While the problems cited above are based on European experiences, they are reflective of the
South African situation. A review of official parliamentary records and the South African
Government’s UPR reports indicates a significant absence of direct engagement by the South
African Parliament and, in particular, its PCJ&CD in the country’s UPR mechanism process
and the implementation of its recommendations concerning South Africa’s human rights
conditions since the third review cycle in 2017 onwards. Such an absence is problematic
because the country is faced with ongoing human rights challenges. For example, an
assessment of South Africa’s implementation of its accepted UPR recommendations from the
third review cycle indicates that the country has not implemented measures to address human
rights issues such as discrimination and violence against LGBTQI+ individuals, xenophobia,
poor conditions in detention centres coupled with overcrowding, increasing instances of

torture, and access to justice and a fair trial. 38

34 Saul M, (2018). p. 645.

35 Roberts Lyer K, (2019). p. 196.

36 Lane M, (2022a). Lane appraises the UK Joint Committee on Human Rights’ participation in the UK
UPR and found lack of participation by the UK Parliament in the UK’s UPR process.

37 Lane M, (2022a). pages. 940-942.

38 See, for example, UN Doc. HRC, A/IHRC/WG.6/41/ZAF/3. Summary of stakeholders’ submissions
on South Africa: Report of the Office of the United Nations High Commissioner for Human Rights, 23
August 2022. Available at https:/docs.un.org/en/A/HRC/WG.6/41/ZAF/3. [ Accessed: 20 April 2024];
UN Doc. HRC, A/IHRC/WG.6/41/ZAF/2. South Africa: Compilation of information prepared by the
Office of the United Nations High Commissioner for Human Rights, 17 August 2022. Available at
https://docs.un.org/en/A/THRC/WG.6/41/ZAF/2. [Accessed: 20 April 2024].
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Against this backdrop, this study aims to identify the weaknesses and challenges faced by the
South African Parliament and its PCJ&CD in participating in the country’s UPR mechanism.
Based on the available evidence, the study will make actionable recommendations aimed at
improving parliamentary participation in the UPR mechanism and the broader international
human rights frameworks. This research serves as a crucial exercise in ensuring
parliamentary oversight of the implementation of human rights standards, thereby facilitating
the realisation of rights in South Africa. Furthermore, there is a notable dearth of literature
regarding the role of the South African Parliament in the UPR mechanism across the country’s
four review cycles. Thus, the study seeks to address this lacuna, fostering enhanced
engagement in the UPR process and to contribute to the literature on the role of the South
African Parliament, along with other national parliaments, and the broader international human

rights framework.

1.3 Research question

The UN has recognised and has been pushing national parliaments to play an active role in
international human rights frameworks and the UPR. However, existing evidence suggests
that most national parliaments, with few exceptions, have not participated in international
human rights matters, *® and particularly in the UPR mechanism.*° This raises the key question

which guides this research undertaking:

e What is the significance of the international human rights frameworks, particularly
the UPR mechanism and its recommendations, and to what extent should the
South African Parliament, and particularly the PCJ&CD participate in the UPR

mechanism and the implementations of its recommendations?

In addressing the key research question, the study will address several sub-questions,

namely:

¢ To what extent has international law developed in respect of the role of national

parliaments?

39 Roberts K Lyer (2019). p. 196.
40 Lane M (2022a). p. 196.
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¢ To what extent have the South African Parliament and its PCJ&CD participated in
and ensured the implementation of the UPR mechanism recommendations in
South Africa?

e What factors adversely affect the South African Parliament’s participation in
international human rights frameworks, particularly in the UPR mechanism
process?

o How best participation in the UPR mechanism to ensure the implementation of its
recommendations by the South African Parliament and its PCJ&CD can be

attained?

1.4 Objectives of the study

This study has both general and specific objectives.

1.4.1 General objectives

The cardinal objective of this study is to illuminate the importance of international human rights
frameworks, with a particular focus on the UPR mechanism and its recommendations, and to
assess the engagement of the South African Parliament, specifically the PCJ&CD, in this
mechanism and the extent to which it has overseen the implementation of its
recommendations on South Africa’s human rights conditions. The aim is to ensure rights

realisation on the ground.

1.4.2 Specific objectives

Within the framework of the above cardinal objectives, the study has the following specific

objectives:

e To analyse the international institutional and normative framework for the
promotion and protection of human rights, particularly the UPR mechanism, and
the extent to which international law has developed in respect of the role of national
parliaments.

e To investigate the role of national parliaments in promoting and safeguarding

human rights through their engagement with the UPR mechanism. It also seeks to
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analyse the current practices of various parliaments within this framework,
focussing not on comparisons but on drawing insights.

¢ To investigate the extent to which the South African Parliament and its PCJ&CD
have promoted and protected human rights, using the UPR mechanism as a
window of opportunity, and to ensure the implementation of its recommendations
on South Africa's human rights conditions.

o To assess the challenges and opportunities for the South African Parliament and
its PCJ&CD to participate in the UPR mechanism process.

e To provide actionable recommendations that will improve the South African
Parliament's and its PCJ&CD’s participation in the UPR mechanism process, as
well as the implementation of recommendations related to South Africa’s human

rights conditions.

1.5 Significance of the study

The role of parliament, and particularly the South African Parliament, in relation to international
human rights law, particularly under the UPR mechanism, is often overshadowed by that of
the executive,*! civil society organisations,*?> and NHRIs.** When it is acknowledged, it is
typically in the context of international relations.** For instance, at the time of writing, there are
only three studies that have investigated the role of national parliaments in the UPR
mechanism process.*® This study aims to enhance understanding by highlighting the
capabilities of national parliaments, specifically the South African Parliament and its PCJ&CD,
as well as their potential engagement with international human rights law. It advocates for a
more active role for the national parliament within the UPR mechanism process and the
implementation of its recommendations at the national level. By examining the contemporary
practices of national parliaments across various jurisdictions, this study seeks to identify best

practices—not for the purpose of comparison, but to extract valuable lessons.

41 See, for example, Yemo R, ‘Universal Periodic Review, violence against women and state capacity:
Evidence from South Africa’, (2024). South African Journal on Human Rights, 40(3-4), 298-312; Etone
D, ‘The effectiveness of South Africa’s engagement with the universal periodic review (UPR): potential
for ritualism? (2017). South African Journal on Human Rights, 33(2), 258-285.

42 See, for example, Storey, A. and Oleschuk, M., 2024. Empowering Civil Society Organisations at
the UPR-Strengthening Implementation of Recommendations from the UN's Universal Periodic
Review.

43 See, for example, Glusac L, ‘Universal periodic review and policy change: The case of national
human rights institutions’, (2022). Journal of Human Rights Practice, 14(1), 285-304.

44 See, for example, Sebake B.K, ‘Examining the democratic role of the South African Parliament’,
(2015). Journal of Public Administration, 50(4), 854-862.

45 See, for example, Lane M, (2022a); Roberts K Lyer, (2019); Zhu L, ‘On the Parliament Participation
in the Universal Periodic Review of the United Nations Human Rights’, (2017). J. Hum. Rts., 16, 149.
[Hereinafter, Zhu L, (2017)].
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1.6 Research methodology

The study employed a qualitative research approach, which comprises the examination of
primary and secondary sources, in order to answer the questions raised in Paragraph 1.3 and
accomplish the objectives outlined in Paragraph 1.5. A thorough examination, analysis, and
organisation of many information sources, including UN resolutions, UPR Working Group
reports, national reports from states, national laws, parliamentary official reports, and UN
Treaty Bodies concluding observations, were all part of the primary sources used. Secondary
sources such as scholarly articles, factsheets, chapters in textbooks, and reliable internet

sources were also used in this study.

1.7 Study limitations

This study is not immune to limitations. It is limited in scope and comprehensiveness. The
study does not include interviews or fieldwork for data collection, for a different viewpoint.
Moreover, it is essential to clarify that this thesis does not provide an extensive analysis of the
South African legislative sector, which includes both the South African Parliament and the nine
provincial legislatures. Instead, the focus is specifically on the South African Parliament, and
particularly the PCJ&CD, which plays a crucial role as a strong advocate, protector, and

overseer of human rights in South Africa, given its unique intermediate status and powers.

1.8 Literature review

This literature review explores the complex and yet important role of national parliaments
within the HRC's UPR mechanism. While international human rights law has traditionally
marginalised the role of national parliaments,* recent developments suggest a shift. The
academic literature, although still nascent, along with various institutional reports, shows that
it is important and that there are opportunities for parliamentary participation in the UPR
mechanism reporting process. Literature has assessed the role of national parliaments in this
mechanism within the context of its three stages, that is, during the preparation of
documentation, the review in Geneva, and the follow-up and implementation of the

recommendations.*” Consequently, the literature review addresses themes such as the

46 Roberts Lyer K, (2019). p. 195; Elverdi E, (2020). p. 320.
47 See, for example, Kirchmeier F, ‘The Role of Parliaments in the Universal Periodic Review." A
review of resolution A/HRC/Res/5/1 of the Human Rights Council and further suggestions’, (2009),
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methods through which national parliaments can participate in the UPR cycle, the obstacles
to effective engagement, and strategies for enhancing their participation via institutional and

collaborative innovations.

There exists a nexus between national parliaments and human rights. Chenwi argues that
national parliaments should be seen as protectors of human rights due to their democratic
roles and responsibilities.*® Elverdi notes that in most democracies, national parliaments are
responsible for roles such as legislation and oversight of the executive and other governmental
bodies.*® In the same vein, Saul suggests that through their legislative functions, national
parliaments can transform international norms into domestic laws, and their oversight role
allows them to hold the government accountable for implementing these standards at the
national level.®® Furthermore, Chenwi points out that national parliaments, through these
functions, can play a distinct role in addressing all human rights, which can directly influence
their enjoyment, protection, and promotion at the grassroots level.5' Because of these duties,
the study submits, the UN and its agencies have been pushing for more involvement from
lawmakers in the international human rights framework, especially when it comes to how the
HRC’s UPR works.

In light of their roles and functions, the HRC has urged national governments to engage
national parliaments in all phases of the UPR mechanism reporting process.*? Research
indicates that national parliaments can engage in every phase of the UPR mechanism
reporting process.>® Kirchmeier F asserts that national parliaments ought to engage in the pre-
review phase and the documentation preparation of the UPR mechanism.% He contends that
national parliaments and their members possess the authority to sway the executive branch
to incorporate their contributions in the UPR national report.%® Zhu Lijiang asserts that the
involvement of national parliaments in the formulation of the national report can augment its
validity.%® Furthermore, according to Felix K, national parliaments, as stakeholders, may also
generate their own reports for submission to the HRC.% Literature also shows that national

parliaments may engage in the evaluations in Geneva. For instance, Kirchmeier F states that

Genf. [Hereinafter, Kirchmeier F, (2009)]; Zhu L, (2017)]; Roberts Lyer, (2019); Lane M, (2022a).
48 Chenwi L, (2011). p. 1.

4% Elverdi E, (2020). p. 320.

50 Saul M, (2018). p. 647.

51 Chenwi L, (2011). pages. 1&2.

52 UN Doc. HRC, A/HRC/RES/5/1. para. 3.

53 See, for example, Kirchmeier F, (2009); Zhu L, (2017); Roberts Lyer K, (2019); Lane M, (2022a).
54 Kirchmeier F, (2009). p. 1.

%5 Kirchmeier F, (2009). p. 1.

% Zhu L, (2017). p. 151.

57 Kirchmeier F, (2009). p. 1.
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MPs can engage in the review in Geneva, either as members of the national delegation or as
observers.®® Thus, as Kirchmeier F posits, national parliaments and their members could
remain informed on the nature of their country’s UPR recommendations and those that require
their immediate attention.*® Consequently, the MPs present at the review, as asserted by Zhu
Lijiang, may disseminate the UPR outcome to their parliamentary colleagues, thereby inciting

debates in chambers and fostering government accountability. &

Furthermore, the role of national parliaments in the implementation of the recommendations
at the national level is considered crucial. Lane M argues that through their oversight role,
national parliaments can assist in implementing and monitoring the UPR's recommendations
at the national level.®' They can translate UPR recommendations into national policy and
legislation, ®? therefore it is necessary for these recommendations to go through parliament.
After all, more than half of the UPR's recommendations require action from Parliament,
according to the HRC.® It is contended that the UPR recommendations require enactment of
new laws, amendments to existing laws, or advocacy for funding human rights priorities. %*
Furthermore, Lane argues that national parliaments are in a position to hold the executive
accountable for the failure to comply with human rights obligations and the implementation of
the UPR recommendations.® According to Elverdi E, parliamentary oversight could be
achieved through internal parliamentary mechanisms such parliamentary hearings, debates,
written questions, and committees.®® To enhance implementation at the national level,
literature also stresses the importance of parliaments in developing and effectively
implementing National Mechanisms for Implementation, Reporting and Follow-up (NMIRFs).®’
The NMIRFs are government structures that coordinate the reporting and implementation of

human rights recommendations from UN human rights bodies. %8

The literature acknowledges that national parliaments can play a critical role in overseeing the

58 Kirchmeier F, (2009). p. 1.

59 Kirchmeier F, (2009). p. 2.

60 Zhu L, (2017). p. 148.

6" Lane M, (2022a). p. 933.

62 L ane M, (2022a). p. 933.

63 UN Doc. HRC, A/HRC/RES/38/25. para.

64 UPR.Info (2022). The UPR — Beyond Reporting: transformational changes on the ground, June
2022. Available at https://upr-info.org/sites/default/files/general-document/2022-
07/Beyond%20Reporting-EN-Web.pdf. [Accessed: 22 April 2024].

65 Lane M, (2022a).

66 Elverdi E, (2020).

67 Pillay N, Report on the strengthening of the human rights treaty bodies, 2012. Available at
https://www.ohchr.org/en/instruments-and-mechanisms/national-mechanisms-implementation-
reporting-and-follow. [Accessed: 22 April 2024]. [Hereinafter, Pillay N, (2012)].

68 Pillay N, (2012).
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actions of the executive, promoting accountability, and ensuring that laws, policies, and
practices comply with international human rights standards.®® However, there is a contention
that most parliaments worldwide do not actively engage in human rights issues, either at the
national or international level.”® Despite global developments and the significance of
parliamentary participation, existing literature indicates a lack of involvement in the UPR
mechanism process.”" This shortfall, the study submits, is attributed to systemic and structural
factors that continue to impede their participation. In this regard, Lane M argues that many
national parliaments do not fully understand their human rights responsibilities or the broader
UN human rights mechanisms.”? He further asserts that national governments often fail to
report to parliament on the progress of implementing recommendations from UN human rights
bodies, including those stemming from the UPR mechanism.”® According to Roberts Lyer, the
absence of parliamentary participation can be traced to executive dominance over parliament,
which may hinder parliamentarians' ability to hold them accountable.” As a result, the UPR
may marginalise parliamentary oversight and legislative input during the reporting and
implementation stages.”® Additionally, parliamentary partisanship, as highlighted by Saul M.,
can obstruct a unified and rigorous approach to human rights issues, leading to insufficient
oversight of the executive branch.”® For instance, in South Africa, Maganoe contends that MPs
fail to hold their fellow Members of Cabinet accountable due to political seniority and party
discipline.”” Furthermore, Lane argues that many parliaments, particularly in less affluent
nations, lack the human and financial resources, as well as the necessary expertise and
technical knowledge, to effectively oversee the complex UPR process.’® In the same vein,
Robert Lyer notes that the absence of specialised human rights committees in numerous

parliaments contributes to inadequate parliamentary participation.”

Notwithstanding these challenges, academic literature and institutional reports propose
several approaches to encourage more proactive parliamentary participation in the UPR
mechanism reporting process. On the one hand, Roberts Lyer, focusing on structural

elements, advocates for national parliaments to establish parliamentary human rights

69 Roberts Lyer K, (2019). p. 196.

70 Roberts Lyer K, (2019). p. 196; Saul M, (2018). p. 645.
71 Lane M, (2022a). p. 935.

72 Lane M, (2022a). p. 940.

73 Lane M, (2022a). p. 940.

74 Roberts Lyer K, (2019). p. 210.

75 Roberts Lyer K, (2019). p. 210.

76 Saul M, (2018). p. 643&644.

7 Maganoe S, ‘Legislative Oversight and Executive Accountability in South Africa,” 2023. PER / PELJ,
(26). p. 20. [Hereinafter, Maganoe S, (2023)].

78 Lane M, (2022a). p. 941.

79 See Roberts Lyer K, (2019). p. 213.

13

https://uwcscholar.uwc.ac.za/home



committees or to align existing committees with the 2018 Draft Principles on Parliament and
Human Rights, highlighting their efficacy.®® She contends that the effectiveness of
parliamentary committees hinges on three key components: a clear objective that addresses
the question 'effective at what', a focus on operational legitimacy and stakeholder
engagement, and the capacity of parliaments and parliamentarians. ' On the other hand,
Lane posits that parliaments, by focusing on systemic aspects, should solicit information from
witnesses, including NGOs and NHRIs, concerning the country's UPR during evidence
sessions or while requesting written submissions.® He contends that national parliaments,
especially their committees, ought to utilise the materials or evidence supplied by these
stakeholders to consistently reference pertinent UPR proposals or themes in their reports.
Moreover, Lane contends that national parliaments ought to dedicate time and resources to
actively engage in the country's UPR mechanism reporting process.® This entails allocating
time to examine national governments' UPR reports and facilitating evidence sessions with
both the national government and stakeholders, including NGOs and NHRIs.? Finally, he
advocates for national parliaments to allocate funds to ensure parliamentarians attend the
review in Geneva, thereby equipping MPs with a thorough understanding of their country's

human rights conditions and enhancing their capacity to hold the government accountable.®

To this end, the literature above demonstrates that national parliaments are key stakeholders
in the UPR and should participate in all of its three stages. It is also evident that national
parliaments can play a vital role in the UPR mechanism reporting process, acting as
intermediaries between the international human rights framework and local implementation.
Academic scholars and institutional players are calling for a more organised and aggressive
involvement of Parliament, even if there are still major challenges with executive dominance,
political dynamics, and institutional capability. Furthermore, it is evident that national human
rights protection systems can be greatly enhanced and international UPR recommendations
and pledges can be turned into tangible national actions when parliaments effectively use their

fundamental legislative, monetary, and oversight roles and functions.

While the literature cited above provides valuable insights on the topic, there remains a paucity
of scholarship concerning both the empirical understanding and the normative framework of

parliamentary involvement in the UPR mechanism reporting process, especially in relation to

80 Roberts Lyer K, (2019). p. 207.

81 Roberts Lyer K, (2019). p. 213-215.
82 | ane M, (2022a). p. 942.

83 Lane M, (2022a). p. 943.

84 Lane M, (2022a). p. 943.

85 Lane M, (2022a). p. 943.

~— — — —
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their efficacy. This statement is supported by Roberts Lyer who observes that, ‘despite the
presumption that legislative participation is beneficial and effective, there is a commensurate
deficiency of evidence to substantiate this claim’.8 Consequently, she advocates for additional
investigation into the subject.®” Thus far, no research has examined the involvement of the
South African Parliament or its parliamentary committees in the UPR mechanism process.
This study seeks to fill the gap in South African academia by providing new perspectives on
the role of parliaments, specifically the South African Parliament, in the UPR mechanism
reporting process. The study seeks to advance ways in which the South African Parliament
and its PCJ&CD can effectively engage in the UPR mechanism process and execute its
recommendations at the national level. The aim is to enhance the protection and realisation

of rights at a national level.

Moreover, although the aforementioned works predominantly reflect Asian and European
viewpoints, their findings and recommendations may prove beneficial for the current research.
Consequently, the study will use these and other analogous publications as a foundation to

tackle the research problem.

1.9 Chapter outline

This study comprises six chapters. Chapter one presents the background of the study, the
statement of the problem, research questions, and objectives, as well as the significance and
limitations of the study, the methodology employed, and a literature review. Chapter two
explores the normative framework of the UPR, including its principles, processes, and
modalities, as well as the genesis of the HRC. Chapter three examines the role of parliaments
in promoting and protecting human rights, focusing on their oversight and legislative functions,
as well as their participation in the UPR mechanism. In this chapter, the current practices of
parliaments from various jurisdictions regarding the UPR mechanism are discussed, not for
the purpose of comparison, but to draw lessons. Chapter four, which builds on chapter three,
investigates the role of the South African Parliament in the promotion and protection of human
rights through its constitutional mandate. Chapter five, building on chapter four, narrows the
focus and discusses the extent of the PCJ&CD's involvement in the country’s UPR process
and the implementation of its recommendations concerning South Africa's human rights

situation. Finally, chapter six concludes the study with findings and actionable

86 Roberts Lyer K, (2019). p. 197.
87 Roberts Lyer K, (2019). p. 214.
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recommendations aimed at enhancing the South African Parliament's participation in and

implementation of the UPR recommendations.
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CHAPTER TWO

THE UNITED NATIONS UNIVERSAL PERIODIC REVIEW MECHANISM: AN
INTRODUCTION

2.1 Introduction

The preceding chapter provided the background to the study. This chapter examines the
origins of UPR mechanism, outlines its key features, and explores its various stages. The
opportunities available to other domestic human rights actors (stakeholders) to participate in
the UPR process is discussed. The aim is to identify the most promising entry points for
parliamentary participation in the UPR mechanism and to establish a framework for analysis
and further discussion on the significance of parliamentary participation in the mechanism in
subsequent chapters. The chapter also examines the principles and process of the review in
accordance with the HRC’s resolution 5/1.88 To understand the framework of the UPR, its
principles and process, this chapter commences with a historical background on the
establishment of the HRC.

2.2 The Human Rights Council: a brief overview

In 2006, the UN General Assembly®® adopted a resolution to establish the HRC to replace the
Commission on Human Rights (CHR). % In the same resolution, it also mandated the HRC to

establish a UPR mechanism.®'

2.2.1 The Commission on Human Rights

2.2.1.1 A brief history

The CHR was established in 1946 as a subsidiary body of the United Nations Economic and
Social Council (ECOSOC).*? It served as the UN’s central policy organ in the human rights

88 Adopted by the HRC on 07 October 2022.

89 Through resolution 60/251, 15 March 2006.

% See paras 2.2.1 and 2.2.2 below.

91 The UPR is discussed in para 2.3 below.

92 Short K, ‘From Commission to Council: has the United Nations succeeded in creating a credible
human rights body? (2008). Sur. Revista Internacional de Direitos Humanos, 5(9), 146-167. p. 146.
[Hereinafter, Short K, (2008)].
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field between 1946 and 2006.% During its first two decades, the CHR played a crucial role in
shaping the international human rights outlook. % It played a huge role in setting human rights
standards and drafting important international instruments, including the Universal Declaration
of Human Rights 1948 (UDHR), the International Covenant on Economic, Social and Cultural
Rights (ICESCR), and the International Covenant on Civil and Political Rights, 1966,
(ICCPR).% Together, these constitute what has come to be known as the International Bill of
Human Rights, serving as a benchmark for interpreting the human rights provisions of the UN
Charter.% The role played by the CHR in shaping international human rights also received

praise from the then Secretary-General of the UN, Koffi Annan, who stated that —

“...[w]e should be proud of the work of the United Nations in developing international

human rights norms and standards”.®’

With such a storied history, the obvious question is why the UN General Assembly decided to
replace the CHR.

2.2.1.2 Criticisms

Over time, the CHR became a highly criticised organ due to perceived politici[sation], double
standards and selectivity in assessing States human rights situations, ®® regional alliance and
block voting,® and its subordinate status and the composition of its members.'® It is also
contended that “...[m]any states elected to the CHR were notorious human rights violators. %1

The CHR was labelled by some as “...[a] jury that includes murderers and rapists, or a police

98 Storey AL An assessment of the effectiveness of the Universal Periodic Review: Towards the
abolition of the death penalty in the United States of America (unpublished Doctor of Philosophy in
Law thesis, Birmingham City University, 2018) 57. [Hereinafter, Storey AL, (2018)].

9 Storey AL, (2018). p. 57.

9 Storey AL, (2018). p. 57

9% OHCHR (2025). International Bill of Human Rights A brief history, and the two International
Covenants. Available at https://www.ohchr.org/en/what-are-human-rights/international-bill-human-
rights. [accessed on 13 January 2025].

97 Short K, (2008). p. 146.

% Freedman R, ‘The United Nations Human Rights Council: More of the Same’, (2013). Wis. Int'l
LJ, 31, 208. p. 208. [Hereinafter, Freedman R (2013)].

99 Abebe AM, ‘Of Shaming and Bargaining: African States and the Universal Periodic Review of the
United Nations Human Rights Council’, (2009). Human Rights Law Review, 9(1), 1-35

100 Kalin W, ‘Towards a UN Human Rights Council: Options and Perspectives’, (2004). International
Council on Human Rights Policy, 4. Available at
https://www.humanrights.ch/cms/upload/pdf/050107 kaelin _hr_council.pdf. [Accessed:13 January
2025]. [Hereinafter, Kalin W (2009)].

101 Chilton AS & Golan-Vilella R, ‘Did the Creation of the United Nations Human Rights Council
Produce a Better ‘Jury’?’ (2016). Harvard International Law Journal Online, 58, 7. p. 8. [Hereinafter,
Chilton AS & Golan-Vilella R, (2016)].
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force run in large part by suspected murderers and rapists who are determined to stymie
investigation of their crimes.”%? Due to these criticisms, the CHR was labelled by some as ‘an
organ that has lost its credibility and professionalism in the manner it addressed States human
rights issues’. "% The criticism of the CHR can also be found in the following statement by the

former UN Secretary-General, Koffi Annan, who states that —

“...[w]e have reached a point at which the Commission’s declining credibility has cast a shadow
on the reputation of the United Nations system as a whole, and where piecemeal reforms will not

be enough”. 104

These criticisms from the international community were an indication that the CHR had
reached the end of its lifespan, necessitating the establishment of a new UN human rights

body to replace it.

2.2.2 The establishment of the Human Rights Council

On 15 March 2006, at its 60" session in Geneva, Switzerland, the UN General Assembly
passed resolution 60/251, which established the HRC to replace the CHR.% 1% |n contrast
to the CHR, which functioned as a subordinate entity of the ECOSOC, %" the newly formed
HRC attained a superior position as a subsidiary of the UN General Assembly, thereby

reporting directly to the Assembly. 1%

The UN General Assembly resolved that the distribution of the HRC’s 47 seats will adhere to
an equitable geographical allocation across regional groups.'® This newly established body

was tasked with fostering universal respect for human rights and fundamental freedoms for all

102 Chilton AS & Golan-Vilella R, (2016). p. 8. Citing Human Rights Watch Executive Director Kenneth
Roth.

103Short K (2008). p. 148.

104 Annan K, (2005). Secretary-General's Address to the Commission on Human Rights, 07 April
2005. Available at https.//www.un.org/sg/en/content/sq/statement/2005-04-07/secretary-generals-
address-the commission-human-rights. [Accessed: 13 January 2025].

105 See UN Doc. General Assembly, A/RES/60/251

106 As explained in para 2.2.1.2 above, the CHR had been discredited due to controversies
surrounding its membership and apparent politicisation. See also Short K (2008). p. 146.

107 Short K (2008). p. 146.

108 \Jengoechea-Barrios J, ‘The universal periodic review: a new hope for international human rights
law or a reformulation of errors of the past? (2008). International Law, (12), 101-116. p. 104.

109 The seats are allocated as follows: Group of African States (13); Group of Asian States (13); Group
of Eastern European States (6); Group of Latin American and Caribbean States (8); and Group of
Western European and other States (7). Available at https.//www.ohchr.org/en/hr-bodies/hrc/hre-
elections. [Accessed: 13 January 2025].

19

https://uwcscholar.uwc.ac.za/home


https://www.un.org/sg/en/content/sg/statement/2005-04-07/secretary-generals-address-the%20commission-human-rights
https://www.un.org/sg/en/content/sg/statement/2005-04-07/secretary-generals-address-the%20commission-human-rights
https://www.ohchr.org/en/hr-bodies/hrc/hrc-elections
https://www.ohchr.org/en/hr-bodies/hrc/hrc-elections

individuals while maintaining equitable consideration for all nations.'"° It is important to note
that the UN General Assembly took a decision that the HRC adopts various functions and
responsibilities of the CHR such as Special Procedures, Expert Advice, and a Complaint

Procedure." This was to enhance the HRC's operations. "2

The HRC is responsible for “promoting the protection of human rights, fostering international
cooperation on human rights, providing capacity building assistance to states to help them
meet their human rights obligations, and responding to specific violations of human rights”. '3
Its significant innovation is the establishment of the UPR mechanism. It established the UPR
to rectify the criticisms of the Commission explained in Para. 2.2.1.2. above. The UN General
Assembly left the modalities of the UPR to be decided by the newly established the HRC which

were to be prepared within one year of its first session. "'

2.3 The UPR mechanism

To address the shortcomings of the CHR, the UN General Assembly through its resolution
60/251 mandated the HRC to —

‘...[c]lconduct a universal periodic review using objective information to evaluate states'
adherence to human rights obligations, ensuring coverage and equitable treatment...this review
will promote cooperative dialogue and address capacity-building needs, complementing existing
treaty body efforts, and will set the modalities and time allocation for this review mechanism within

one year of its first session’. 115

Subsequently, exactly one year later, the HRC adopted its own resolution 5/1, also referred to
as “Institutional Building Package”, which formally established the UPR mechanism, along
with its principles, processes, and objectives.'® The UPR is the HRC’s mechanism that

evaluates human rights conditions of all states, carried out by all UN Member States, and not

10 UN Doc. General Assembly, A/RES/60/251. para. 2. Alse see UPR-Info (2024). Introduction to the
mechanism. Available at https://upr-info.org/en/upr-process/what-upr/introduction-brief-history.
[Accessed: 15 July 2024].

1 UN Doc. GA, A/RES/60/251. para. 6.

2 UN Doc. GA, A/RES/60/251. para. 6.

13 UN Doc, GA, A/RES/60/251. paras. 3&5(a).

114 UN Doc. GA, A/RES/60/251. para. 5(e). This session was to be held in Geneva, Switzerland, on 18
June 2006.

5 UN Doc. GA, A/RES/60/251. para. 5(e).

116 See UN Doc. HRC, A/HRC/RES/5/1. The Human Rights Council formally established the UPR
mechanism on 18 June 2007.
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exclusive of observer states such as Holy See and the State of Palestine.''” A year after its
formal establishment, the inaugural review cycle began on 7 April 2008, and South Africa, as
a founding member, was among the nations that were evaluated first. Subsequently, all UN
member states have participated in the UPR process, achieving a 100 per cent participation
rate.”® This is a milestone that has never been achieved by any other UN human rights

mechanisms.

2.3.1 Principles

The UPR is based on several principles that direct its assessment of states’ human rights
conditions."® This study, however, only discusses three principles, including universality and

equal treatment, cooperation, and inclusion. "2 2!

2.3.1.2 Universality and equal treatment

The UPR universally assesses all states in an equal and respectful manner,'?? contrasting
with UN treaty bodies that only examine those states which have ratified specific treaties. 123
This means the HRC scrutinises the human rights records of all states, regardless of the
political power or financial status and UN membership. In this regard, all UN Member States

have been reviewed under the mechanism.'?* The universality of this mechanism is also

"7 UPR.Info (2017). The Civil Society Compendium: A comprehensive guide for Civil Society
Organisations engaging in the Universal Periodic Review. Available at
https://uprinfo.org/sites/default/files/documents/2017-04/upr_info_cso _compendium_en.pdf.
[Accessed: 16 July 2024]. p. 9. Also see United Nations (2024). UN Membership. Observer States &
Entities. Available at https./research.un.org/en/unmembers/observers. [Accessed: 18 July 2024].

118 United Nations Human Rights Council (2024). Universal Periodic Review: Facts & Figures 2024.
Available at https://www.ohchr.org/sites/default/files/documents/hrbodies/upr/UPR-Fact-and-Figures-
2024.pdf. [Accessed: 18 July 2024].

19 The UPR mechanism is grounded on 13 principles. These are outlined in the Human Rights
Council resolution A/THRC/5/1, para. 3 (a-m).

20 The UPR is a strictly UN Member State-driven process but, through principles such as universality
and equal treatment, cooperation, and inclusiveness, allows for participation by other stakeholders
such as National Human Rights Institutions and Non-Governmental Organisations to actively
participate in the UPR mechanism process, and it is through these principles that national parliaments
can use it as a window of participation in the UPR mechanism process.

121 Other principles of the UPR can be seen in HRC’s Resolution 5/1, para. 3 (a-f).

122 See UN Doc. GA, A/RES/60/251. para. 5 (e).

123 See, UN Human Rights Council (2024). Complaints about human rights violations: Treaty Bodies.
Available at https://www.ohchr.org/en/treaty-bodies/complaints-about-human-rights-violations. [
Accessed: 18 July 2024].

124 United Nations Human Rights Council (2024). Universal Periodic Review: Facts & Figures 2024.
Available at https://www.ohchr.org/sites/default/files/documents/hrbodies/upr/UPR-Fact-and-Figures-
2024 .pdf. [Accessed: 18 July 2024]. Since its establishment, the mechanism has achieved 100 per
cent participation of all states something that has never been achieved by other UN human rights
mechanisms.
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evident in the election of countries to the HRC membership which is conducted fairly among
regional groups. For instance, UN General Assembly resolution 60/251 stated that “...[t]he
membership shall be based on equitable geographical distribution, and seats shall be
distributed among regional groups.”'?® This principle also extends to the conduct of reviews.
In this context, the HRC asserts that “...[tlhe order of review should reflect the principles of
universality and equal treatment and be based on equitable geographic distribution in the
selection of countries for review.”'?® The principle of universality, which is central to the UPR,
has been realised. First, all states are subjected to it,'?” irrespective of their UN membership
or political and financial power. In this regard, all UN Member States and observer states, such
as Palestine, have been reviewed in the UPR 28— meaning all necessary reports have been
submitted, and every state has participated in the interactive dialogues. Secondly, this
mechanism has ensured that all states’ human rights obligations, regardless of treaty
ratification status, are subject to scrutiny.'? Furthermore, and most importantly, the UPR

recommendations encompass all human rights issues. '

2.3.1.3 Cooperative

Another key principle of the UPR mechanism is its cooperative nature.®' The mechanism is
characterised by the HRC's close collaboration with governments, regional organisations,
NHRIs, CSOs, and academic institutions.'3? The implementation of UPR recommendations
relies significantly on states' cooperation, which has sparked debate among scholars. Critics
argue that this reliance on state goodwill renders the mechanism "toothless" and lacks the
necessary qualities to ensure the realisation of rights on the ground. '3®* While acknowledging
this perspective, some view the cooperative nature of the UPR as a progression towards
transforming the dynamics of the UN's human rights bodies from confrontational to

cooperative engagements. '** This study aligns with the latter perspective and posits that the

125 UN Doc. GA, A/RES/60/251. para. 7.

26 UN Doc. HRC, A/RES/5/1. Sec, 2 C. paras. 2 & 11.

27 The UPR has achieved 100 per cent of State participation.

128 AL-HAQ Palestinian Human Rights Organisations Submit Report to UN Human Rights Council on
the Occasion of Israel’s Second Universal Periodic Review, 18 July 2012. Available at
https://www.alhag.org/advocacy/6853.html. [Accessed: 18 July 2024].

129 Lane M, ‘The Universal Periodic Review: A Catalyst for Domestic Mobilisation’, (2022). Nordic
Journal of Human Rights, 40(4), 507-528. p. 509. [Hereinafter, Lane M, (2022b)].

130 Lane M & Cowell F, ‘Using Universal Periodic Review Recommendations in UK Courts’, (2024).
Judicial Review, 29(2), 119-137. p. 122. [Hereinafter, Lane M & Cowell F (2024)]

131 UN Doc. HRC, A/HRC/5/1. para. 3 (a-f).

132 UN Doc. HRC, A/HRC/RES/5/1. para. 3(m).

133 Lane M (2022b). p. 509. Citing Damian Etone, ‘Theoretical Challenges to Understanding the
Potential Impact of the Universal Periodic Review Mechanism: Revisiting Theoretical Approaches to
State Human Rights Compliance’ (2019). Journal of Human Rights, 36.

34 Lane M (2022a). p. 509.
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100 per cent state participation in the UPR mechanism could be attributed to its cooperative
rather than confrontational nature—a contrast to UN treaty bodies such as the UN Committee

on the Rights of the Child, which have not achieved similar levels of state participation.

2.3.1.4 Inclusive

Lastly, the UPR mechanism is grounded on the principle of inclusivity. The inclusiveness of
the UPR process is related to the participation of other relevant stakeholders, such as NHRIs
and NGOs, *® which can also include national parliaments "¢ This provides a platform for
discussions between national governments and domestic human rights stakeholders, '’
allowing non-state actors to mobilise and share human rights conditions of the State under
Review (SuR). The other stakeholders also submit shadow reports outlining progress made
and challenges faced by the SuR in the implementation of the recommendations on the
ground. These reports are one of the three reports used by the HRC to assess human rights

conditions of states.

With these principles in mind, the following sub-section of the chapter details the UPR process

or modalities.

2.3.2 The process (modalities)

The UPR is a mechanism of the HRC whereby governments evaluate each other's human
rights records and propose recommendations for improvements on the ground.™? It also
enables the dissemination of best practices and the provision of technical and financial
assistance.®® Reviews take place every 4.5 years, with each UPR Working Group session
assessing 14 countries, culminating in a total of 42 evaluations per year, and this procedure
ensures the evaluation of all states by the conclusion of each cycle.® The UPR reporting
process consists of three phases: documentation production, review (interactive discussion),

and follow-up and execution, as depicted in Figure 1.

135 A/HRC/5/21. para. 3 (m).

136 Kirchmeier F (2009). p.1.

137 McMahon ER, ‘The Universal Periodic Review: A Work in Progress; an Evaluation of the First
Cycle of the New UPR Mechanism of the United Nations Human Rights Council’, (2012). Friedrich-
Ebert-Stiftung, Global Policy and Development.

38 UN Doc. HRC, A/HRC/RES/5/1. para. 27 (a-e).

39 UN Doc. HRC, A/HRC/RES/5/1. para. 27 (a-e).

140 UPR.Info (2024). Introduction to the mechanism. Available at https://upr-info.org/en/upr-
process/what-upr/introduction-brief-history. [Accessed: 15 June 2024].

23

https://uwcscholar.uwc.ac.za/home


https://upr-info.org/en/upr-process/what-upr/introduction-brief-history
https://upr-info.org/en/upr-process/what-upr/introduction-brief-history

Figure 1: The UPR mechanism process

Preparation for the Review
Reporting on the implementation of
Recommendations

and indicates its position on them.

Between the Review and
Adoption
The SuR receives recommendations

Implementation of the
Recommendations

The SuR and other national stakeholders
implement the recommendations.

Source: UPR.Info (2025). 14!

2.3.2.2 Stages of the UPR

2.3.2.2.1 The pre-review (documentation)

Three documents must be prepared prior to the actual review. Most importantly, to ensure
public access, these documents are made available on the UN website and must be ready at
least a month before the review.'*? The first document is a national report, prepared and
submitted by the SuR (self-assessment report), which is limited to 20 pages. " In accordance
with the principle of inclusivity and cooperation discussed in Para. 2.4, the national
government is ‘encouraged to conduct broad consultations with all relevant stakeholders
including NHRIs and NGOs in the preparation of the national report’.'** These consultations
may include national parliaments, % although their participation is not mandatory.

The second document is the compilation of information from the UN treaty bodies and special
procedures, known as the ‘Compilation Report’,'® which addresses the human rights

141 UPR.Info (2024). Introduction to the mechanism. Available at https://upr-info.org/en/upr-
process/what-upr/introduction-brief-history. [Accessed: 15 June 2024].

142 Storey AL An assessment of the effectiveness of the UN Universal Periodic Review: Towards the
abolition of the death penalty in the United States (unpublished Doctor of Philosophy in Law thesis,
Birmingham City University, 2018) 64. [Hereinafter, Storey AL (2018)].

143 Resolution 5/1, para. 15(a) of the Human Rights Council requires the State under Review to submit
a national report to Human Rights Council.

44 UN Doc. HRC, A/HRC/5/1. para. 15(a).

145 Kirchmeier F, (2009). p. 1.

146 UN Doc. HRC, A/HRC/RES/5/1. para. 15(b).
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conditions in the State under Review. This report is summarised by the Office of the High
Commissioner for Human Rights and should not exceed 10 pages.'# The third document is
the summary of stakeholders’ information, referred to as the ‘Stakeholder Report’. This
includes contributions from NGOs (including CSOs) and NHRIs.*® The Stakeholder Report is
also limited to 10 pages and summarised by the OHCHR.'*® The HRC emphasises that

stakeholder reports should be based on credible and reliable information. '°

All three documents are used to inform the review or interactive dialogue. Additionally, national
parliaments are encouraged to use these documents to actively participate in the UPR

mechanism. 1®1

2.3.2.2.2 The review

The review is conducted in Geneva by the UPR Working Group comprised of 47 HCR member
states, '®? involving a three-and-a-half-hour interactive dialogue.'®® During the review or
interactive dialogue, recommendations are made to help the SUR enhance its compliance
and improve human rights conditions at the national level. ' The SuR has a choice to accept
or note a recommendation. “Accepting” a recommendation means a State is willing to
implement such as recommendation, whereas “noting” technically means the State
acknowledges the recommendation, but do not accept it as a commitment to act, which
effectively functions as a rejection.’® The implication of noting a recommendation is that it
allows States to evade accountability for addressing specific, often sensitive, human rights
violations.'® What is more and most important, at this stage, States have an opportunity to
share best practices and offer financial support to those unable to implement certain

recommendations. '’ The final part of the review involves the preparation and adoption of an

147 UN Doc. HRC, A/HRC/RES/5/1. para. 15(b).

148 UN Doc. HRC, A/HRC/RES/5/1. para. 15(c).

149 UN Doc. HRC, A/HRC/RES/5/1. para. 15(c).

150 UN Doc. HRC, A/HRC/RES/5/1. para. 15(c).

51 UN Human Rights Office of the High Commissioner (2024). Universal Periodic Review: Specific
role of Members of Parliament before-during and after review. Available at
https.//www.ohchr.org/sites/default/files/Documents/HRBodies/UPR/TIPs _Members Parliament.pdf.
[Accessed: 16 June 2024).

52 UN Doc. HRC, A/HRC/RES/5/1. para. 18 (a).

153 UN Doc. HRC, A/HRC/RES/5/1. para. 22.

54 Lane M, (2022b).

155 Reed K, ‘The Argumentative Power of International Law: Legal Rhetoric, Human Rights, and the
Universal Periodic Review’, (2025). International Studies Quarterly, 69(2), 1-17. [Hereinafter, Reed K,
(2025)]. pages 4&5.

156 Reed K, (2025). p. 5.

57 Human Rights Council (2024). Basic facts about the UPR. Available at
https://www.ohchr.org/en/hr-bodies/upr/basic-facts. [Accessed: 16 June 2024].
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outcome report, which includes a compilation of recommendations and a summary of the
interactive dialogue.®® In the interest of transparency, these recommendations, along with a
summary of the interactive dialogue, are made available on the UN website for public
access. ™ With such transparency, this should allow other stakeholders, such as national
parliaments, to identify the thematic human rights areas for oversight. The final part of the
review is the adoption of the outcome report which summarises the proceedings by the
HRC. 16

2.3.2.2.3 The follow-up and implementation

The final stage, or post-review, of the UPR process involves the implementation and follow-
up of the recommendations, voluntary pledges, and commitments made by the State under
Review. '®" During the review, states identify which recommendations they support (“accept”)
and those they “note”.'®? Accepted recommendations must be implemented before the next
review cycle, whereas states are not evaluated on those they have merely noted. However,
the HRC emphasises that States should explain the reasons for noting a recommendation in
an annexure accompanying the national report.'® The implementation of the
recommendations is a critical stage, as the success of the UPR hinges on it."%* Between
cycles, the HRC encourages states—though it is not obligatory—to submit mid-term reports
detailing the progress achieved. '®® The mid-term reports are regarded as a critical feature of
the UPR implementation phase, ensuring continuous monitoring of human rights
commitments. 1% Although they are on a voluntary basis, it is argued that these reports help

to assess progress, identify gaps, and promote accountability between UPR cycles.'®”

158 United Nations Human Rights Council (2024). Basic facts about the UPR. Available at
https.//www.ohchr.org/en/hr-bodies/upr/basic-facts. [Accessed: 16 June 2024].

159 These can be accessed at United Nations Human Rights Council (2024). Cycles of the Universal
Periodic Review. Available at https://www.ohchr.org/en/hr-bodies/upr/cycles-upr. [Accessed: 16 June
2024].

160 UN Doc. HRC, A/HRC/RES/5/1. para. 25.

161 UPR.Info (2024). Follow-up to the Universal Periodic Review: Information for NGOs. Fact sheet 4.
Available at https://upr-info.org/sites/default/files/documents/2015-01/upr_info _fs4 follow-up e.pdf.
[Accessed: 18 June 2024].

62 United Nations Human Rights Council (2024). Basic facts about the UPR. Available at
https://www.ohchr.org/en/hr-bodies/upr/basic-facts. [Accessed: 16 June 2024].

163 OHCHR, (2024). 4th Cycle Universal Periodic Review National Report — Guidance note. Available
at 4thCycle-Guidance-Note-National-Report-EN.pdf. [Accessed: 16 June 2024]

84 Lane M, (2022b). p. 511.

185United Nations Human Rights Council (2025). UPR Mid-term reports. Available at
https.//www.ohchr.org/en/hr-bodies/upr/upr-implementation. [Accessed: 18 June 2024].

166 United Nations Human Rights Council (2025). UPR Mid-term reports. Available at
https://www.ohchr.org/en/hr-bodies/upr/upr-implementation. [Accessed: 18 June 2024].

67 Human Rights Council (2025). UPR Mid-term reports. Available at https.//www.ohchr.org/en/hr-
bodies/upr/upr-implementation. [Accessed: 02 October 2025].
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However, most countries, including South Africa, have not submitted mid-term reports. 168
Given the importance of the mid-term reports in-between cycles, they should be made
obligatory rather than being voluntary to facilitate the implementation of the UPR
recommendations. Thus, national human rights actors, such as national parliaments through
their oversight function, are in a stronger position to influence their executive (national

government) to submit UPR mid-term reports.

2.4 The UPR as a platform for stakeholder[s] engagement

The UPR is a catalyst for stakeholder participation, both nationally and internationally because
it allows for participation of all relevant stakeholders.’® The OHCHR defines other
stakeholders to include NGOs, CSOs, NHRIs, human rights defenders, academic institutions
and research institutes, ombudspersons, as well as regional organisations.'® This study,

however, focuses only on CSOs and NHRIs. "

2.41 Civil Society Organisations (CSOs)

The HRC has recognised CSOs as participants in the UPR, acting as key “stakeholders”'"? It
is contended that CSOs are crucial participants and can participate in all stages of the UPR
mechanism process.. ' Their substantial and meaningful involvement is essential for the UPR
mechanism to realise its significant potential to advance and safeguard human rights in the

most oppressive regions globally. '™ They can influence human rights evaluations through

168 For example, according to the Human Rights Council, as of 11 August 2025, a total of 88 States
submitted UPR mid-term reports on a voluntary basis. United Nations Human Rights Council (2025).
UPR Mid-term reports. Available at https:/www.ohchr.org/en/hr-bodies/upr/upr-implementation.
[Accessed: 02 October 2025].

69 UN Doc. HRC, A/HRC/RES/5/1. para. 3(m).

170 UN Office of the High Commissioner for Human Rights (2024). Universal Periodic Review:
information and guidelines for relevant stakeholders’ written submissions. Available at
https://www.ohchr.org/sites/default/files/Documents/HRBodies/UPR/Technical GuideEN.pdf.
[Accessed: 16 July 2024]. para. 4.

71 The focus on the NHRIs and CSOs is because of their formal recognition by the HRC. See, for
example, UN Doc. HRC, A/HRC/RES/5/1. para. 3(m).

172 UN Doc. HRC, A/HRC/RES/5/1. para. 3(m).

173 Storey, A. and Oleschuk, M., 2024. Empowering Civil Society Organisations at the UPR-
Strengthening Implementation of Recommendations from the UN's Universal Periodic Review. p. 5.
[Hereinafter, Storey A & Oleschuk M, (2024)].

74 Awgchew E The Universal Periodic Review Mechanism: Trend, Challenge and Prospect for
Enforcement of Human Rights in Ethiopia (unpublished LLM. thesis, Addis Ababa University, 2019)
24 [Hereinafter, Awgchew E, (2019)]. Citing Ben Schokmn and Phil Lynch, Effective NGO
Engagement with the Universal Periodic Review, in, HUMAN RIGHTS AND UNIVERSAL PERIODIC
REVIEW; RITUALS AND RITUALISM (Hilary Charlesworth and Emma Larking, (eds), 2014).
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stakeholder reports submitted to the OHCHR.'® Such reports may be submitted either
individually or jointly concerning the human rights situation of the SuR'"® and, as stipulated by
resolution 5/1, must contain credible and reliable information.'” Furthermore, civil society
participate in broad consultations with the state when it prepares its national report'”® and also
take part in UPR pre-sessions organised by UPR Info, an independent NGOs, which enables
them to present human rights conditions to UN member states’ delegations.'”® During the pre-
sessions, CSOs can leverage this opportunity to lobby national governments to advocate for
their recommendations. '8 O'Brien states that preparation stage is also defined by extensive
civil society lobbying efforts, during which civil society representatives meet with state
diplomats in Geneva in the hopes that the diplomats will bring up their issues of concern when
they make recommendations during upcoming state reviews.'' The final UPR outcomes,
along with state responses, are adopted in a plenary session of the HRC, and ECOSOC-
accredited CSOs are permitted to comment and assist in the domestic implementation of the

recommendations. 182

2.4.2 National Human Rights Institutions (NHRIs)

The NHRIs in most democracies are established ‘...[b]y a government under the constitution,
or by law or decree, the functions of which are specifically defined in terms of the promotion
and protection of human rights’.'® Their functions are outlined in the Paris Principles, '8
including ‘monitoring human rights, political consultation, investigating violations, and raising
awareness’.'®® In the UPR mechanism, national human rights institutions are playing a

significant role by developing action plans informed by the UPR recommendations '® and are

75 UN Doc. HRC, A/HRC/RES/5/1. para. 15(c).

176 Storey A & Oleschuk M, (2024). p. 5.

177 UN Doc. HRC, A/HRC/RES/5/1. para. 15(c).

178 UPR.Info (2017). The Civil Society Compendium: A comprehensive guide for Civil Society
Organisations engaging in the Universal Periodic Review. UPR.Info. p. 18. Available at
https://uprinfo.org/sites/default/files/documents/2017-04/upr_info_cso _compendium_en.pdf.
[Accessed: 18 July 2024]. [Hereinafter, UPR.Info 2017].

79 UPR.Info, (2017). p. 24.

80 UPR.Info, (2017). p. 24.

81 O'Brien LF Peer Reviewing the World: Increasing Civil Society Participation in the United Nations
Universal Periodic Review (unpublished Hon thesis, Macalester College, 2022) 10.

82 UPR.Info, (2017). p. 32.

183 UN Office of the High Commissioner for Human Rights (2010). ‘National Human Rights Institutions:
History, Principles, Roles and Responsibilities’. Professional Training Series No. 4(Rev.1).

84 Principles relating to the Status of National Institutions (The Paris Principles), adopted 20
December 1993 by the United Nations General Assembly Resolution 48/134.

185 Principles relating to the Status of National Institutions (The Paris Principles), adopted 20
December 1993 by the United Nations General Assembly Resolution 48/134.

186 | orion S & Murray R, ‘Interactions between National Human Rights Institutions and National
Mechanisms for Implementation, Reporting and Follow-up: Research and Recommendations’, (2023),
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responsible for facilitating on-going dialogues between national governments and CSOs. '¥” A
case in point, is Scotland and New Zealand, where during their 3™ cycles, their NHRIs
developed actions plans that were informed by the UPR recommendations. '® Similarly, in the
South African context, the South African Human Rights Commission (SAHRC) is the country’s
recognised NHRI and participates in the HRC'’s activities and its UPR mechanism.'®® Since
2008 to date, it has submitted shadow reports to the HRC regarding progress made by the
South African Government in the implementation of the UPR recommendations.'®° Also, it is
responsible for the coordination and conducting stakeholder workshops on the country’s UPR

mechanism process. '’

2.5 Conclusion

The chapter discussed the normative framework of the UPR mechanism, focusing on its
principles and process. The chapter found that the UPR is a mechanism that is universal and
that treats states in an equal manner. It is also an inclusive process wherein other stakeholders
such as NHRIs and NGOs are allowed to participate in its reporting process. These
stakeholders submit documents to inform the review of states’ human rights records.
Moreover, their role has officially been recognised and promoted by the UN and its agencies
such as the HRC. Moreover, the chapter found that the participation of other stakeholders
such as NHRIs and NGOs or CSOs can ensure improvements in human rights on the
ground, '®2 which is the main objective of the UPR mechanism. Thus, a national parliament,
as a key national stakeholder, can participate in the UPR mechanism, using the principle of
participation by other relevant stakeholders as a window of opportunity for their participation.
The next chapter of the study explores the role of national parliaments in the promotion and

protection of human rights through their participation in the UPR mechanism process.

The Danish Institute for Human Rights.

187 Glusac L, ‘Universal Periodic Review and Policy Change: The Case of National Human Rights
Institutions’, (2022). Journal of Human Rights Practice, 14 (1), 285-304.

188 Kothari M, (2024). Study on emerging Good Practices from the Universal Periodic Review (UPR).
Available at https://upr-info.org/sites/default/files/documents/2021-

06/emerqing _upr_goodpractices.pdf. [Accessed: 18 July 2024].

189 South African Human Rights Commission (2015). The right to participate in public affairs:
Submission to the Office of the High Commissioner for Human Rights, February 2015.

190 See, for example, A/IHRC/WG.6/1/ZAF/3, 11 March 2008; A/HRC/WG.6/13/ZAF/3, 12 March 2012;
A/HRC/WG.6/27/ZAF/3, 20 February 2017; AIHRC/WG.6/41/ZAF/3, 23 August 2022.

191 For example, on 24 February 2022, the South African Human Rights Commission, in collaboration
with the Office of the High Commissioner (Regional Office for Southern Africa) and Geneva-based
organisation, UPR INFO, hosted a webinar on ‘Stakeholders’ submission to the UN Universal Periodic
Review (UPR), 4th Cycle’. Available at https://upr-info.org/en/news/webinar-stakeholders-submission-
4th-cycle-universal-periodic-review-upr-south-africa. [Accessed: 16 July 2024].

192 See Lane M, (2022b). pages. 509&510.
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CHAPTER 3

NATIONAL PARLIAMENTS AND HUMAN RIGHTS: ANY OPPORTUNITIES FOR
PARTICIPATION IN THE UNIVERSAL PERIODIC REVIEW?

3.1 Introduction

This chapter analyses the role of national parliaments in the promotion and protection of
human rights, while exploring their importance and opportunities to engage with the UPR
mechanism. To address this topic, the chapter reviews current research, relevant UN
resolutions, the OHCHR report, and the accompanying 2018 Draft Principles on Parliaments
and Human Rights of 2018, alongside toolkits focused on parliaments and human rights.
Furthermore, the chapter examines the current practices of national parliaments from other
jurisdictions concerning the UPR mechanism, not to draw direct comparisons but to extract
valuable lessons. Through this exploration, challenges and opportunities for parliamentary
engagement in the promotion and protection of human rights, particularly with regard to their
participation in the UPR process, are discussed. The aim is to establish a framework for
analysis and to locate the role of the South African Parliament, and particularly its PCJ&CD,
in the promotion and protection of human rights, a topic that will be explored in detail in

subsequent chapters of the study.

3.2 National parliaments and human rights

3.2.1 UN efforts in promoting the human rights role of national parliaments

Concerted efforts by the UN to get parliaments to play an active role in the international human
rights framework including the UPR mechanism have crystalised in a series of resolutions and

outcome documents to promote and / or enhance parliamentary engagement.

3.21.1 UN resolutions
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Since 2010, the UN and its agencies have engaged in efforts to enhance the potential of
national parliaments in the promotion and protection of human rights. Notably, the HRC has
adopted a series of resolutions'® % recognising the importance of the role that national
parliaments can play in international human rights frameworks. Primarily, these resolutions
elucidate the ways in which national parliaments may enhance international human rights
frameworks through domestic implementation, legislative responsibilities, and oversight
functions.'® The HRC has acknowledged the essential role of national parliaments in
translating international commitments into domestic legislation and policies, thereby
reinforcing the rule of law.'% It has also encouraged national governments to involve national
parliaments in all stages of the UPR mechanism reporting process. Nevertheless, the HRC
has recognised the reality that considerable effort is still required in this domain, “...[m]uch
work remains to strengthen the role of national parliaments in the future, and to further explore
‘possible synergies’ to ensure that UN human rights mechanisms have ‘the greatest’ impact

at the national level”. 19"

3.21.2 The 2018 Draft Principles on Parliaments and Human Rights

In addition to the HRC resolutions, the OHCHR published a report (the report)'*® accompanied
by the Draft Principles on Parliaments and Human Rights (2018 Draft Principles)'® on 13
June 2018, which highlights the crucial role of parliaments in enhancing national protection
systems and seek to ensure State compliance with, and the implementation of international
human rights standards. The report, which studied ‘how to promote and enhance synergies

between parliaments and the work of the HRC and its UPR’,2%° underscores the importance

193 Since 2010, the UN General Assembly has recognised the importance of the contribution of
national parliaments in the domain of human rights mechanisms. See, for example, UN General
Assembly Resolutions 65/123 of 13 December 2010 and 66/261 of 29 May 2012.

194 Subsequent to the UN General Assembly resolutions, the Human Rights Council has adopted a
series of resolutions emphasising the importance of the role of national parliaments and role they can
play in the Universal Periodic Review mechanism. This can be seen in the following resolutions
A/HRC/22/L.21, 19 March 2013; A/HRC/Res/26/29, 17 July 2014; A/IHRC/Res/30/14, 9 October 2015;
A/HRC/Res/35/29, 13 July 2017; and A/HRC/38/25, 17 May 2018.

195 See A/HRC/38/25. paras. 19. 20. 21.

196 See A/HRC/38/25. para. 19.

197 The Commonwealth. The Global Human Rights Implementation Agenda: The Role of National
Parliaments. Policy Brief, November 2018. Available at https./www.cpahq.org/media/pOea2tuk/global-
hr-implementation-agenda_role-of-national-parliaments.pdf. [Accessed: 12 August 2024]. p.9.

198 See A [HRC/RES/38/25. Contribution of parliaments to the work of the Human Rights Council and
its universal periodic review: Report of the Office of the United Nations High Commissioner for Human
Rights, 17 May 2028.

199 See, A /HRC/RES/38/25. Annex 1.

200 See A /HRC/38/25. Contribution of parliaments to the work of the Human Rights Council and its
universal periodic review: Report of the Office of the United Nations High Commissioner for Human
Rights, 17 May 2028.
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of the role of national parliaments, through their legislative and oversight functions, in
promoting and protecting human rights, both at the national and international levels.?°! On the
other hand, the accompanying the 2018 Draft Principles advocate for the establishment of
permanent parliamentary human rights committees to lead efforts in promoting and protecting
human rights, both at national and international level.?°? The 2018 Draft Principles emphasises
that these committees should oversee legislation compatibility with human rights obligations,
review national budgets from a human rights perspective, engage with other stakeholders
such as NHRIs and NGOs, and lead parliamentary action on human rights issues.2%® Within
the South African context, such a parliamentary human rights committee would complement
the work of other national human rights monitoring bodies such as the National Preventive
Mechanism (NPM) of the Optional Protocol to the Convention Against Torture (OPCAT).2%4
Scholars view the 2018 Draft Principles as a significant advancement in international human
rights law, being the first formal UN normative framework outlining the specific role of national

parliaments in international human rights law.2%

3.21.3 Other UN human rights bodies

The role of parliament in promoting and protecting human rights is similarly evident in various
UN human rights organisations. The UN Committee on the Elimination of Discrimination
Against Women (CEDAW) has acknowledged the significant role of national parliaments in
the ratification of human rights treaties, especially the Convention on the Elimination of All
Forms of Discrimination Against Women and its accompanying Protocols.?% It is contended
that, to date, the most successful form of parliamentary oversight of international commitments

has taken place in the context of CEDAW.2% Similarly, other UN Agencies such as the UN

201 A/HRC/38/25. Sec. IV. Par. 19.

202 A/HRC/38/25. Annex. |. Draft Principles on Parliaments and human rights.

203 A/HRC/38/25. Annex. |. Paras. 1-9.

204 An NPM aims to prevent torture and other cruel, inhuman or degrading treatment or punishment
from taking place through regular monitoring of places of deprivation of liberty with or without prior
notice. It is important to note that the Judicial Inspectorate for Correctional Services (JICS);
Independent Police Investigative Directorate (IPID); Military Ombud; and Health Ombud have been
proposed as members of the NPM, subject to legislative review and amendments to their enabling
legislation regulating independence, powers and functions.

205 Roberts Lyer K (2019). p. 202.

206 At its forty-first session, the Committee on the Elimination of Discrimination Against Women
(CEDAW) adopted a standard paragraph on “Parliament” in its concluding observations in order to
draw to the attention of State parties, the importance of involving its parliament in the reporting
process under article 18 of the Convention and the implementation of all the provisions of the
Convention. Available at
https://www.ohchr.org/sites/default/files/documents/HRBodies/CEDAW/Statements/Parliamentarians.
[Accessed: 12 August 2024].

207 Roberts Lyer K (2019). p. 202.
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Development Programme (UNDP) have collaborated with both national and sub-national
parliaments to enhance their capabilities in meeting human rights obligations and to operate
more efficiently within the framework of a national human rights system.2%® Furthermore, in
recent years, the UN agencies have engaged in collaboration with national parliaments,
exemplified by the situation in Georgia, where a collective initiative involving the European
Union (EU), UNDP , UNICEF, OHCHR, and the ILO serves to strengthen the role of the

Georgian Parliament within the national protection system.2%°

Based on the foregoing discussion, it is evident that the UN considers national parliaments as
key stakeholders in the promotion and protection of human rights. This raises the question
about why the role of national parliaments is considered so important in international human

rights law.

3.3 Rationale for human rights role of national parliaments

Despite the historical neglect, the global community appears to have finally recognised the
significance of national parliaments, particularly at the confluence of collaborative endeavours
aimed at ensuring state adherence to and the implementation of international human rights
standards.?'? Leading the charge, the UN General Assembly and the HRC aim to rectify the
historical sidelining of national parliaments. Among other initiatives, they seek to elevate
national parliaments to a prominent position, potentially even granting them a central role in
ensuring that states adhere to their human rights obligations and implement recommendations

from UN human rights bodies.?!" At what appears to be a pivotal juncture,?'? an abundance of

208 For example, the recent initiative by the UNDP, titled ‘Parliaments Delivering More Accountable,
Inclusive and Effective Governance (ParlDeliver)’, enhances the ability of parliaments to serve as
impactful agents of change in tackling significant developmental transformations and democratic
challenges. UNDP (2024). Parliaments are key in driving rights-based governance of digitalization,
July 1, 2024. Available at https.//www.undp.org/blog/parliaments-are-key-driving-rights-based-
governance-diqitalization. [Accessed: 12 August 2024].

209 UNDP (2024). Human Rights for All — Phase 3. Available at
https://www.undp.org/georgia/projects/human-rights-3. [Accessed: 12 August 2024].

210 Scholars such as Roberts K Lyer and Elverdi E (note 1. Above) have argued that national
parliaments have been long marginalised in both national and international human rights matters. But
since 2010, this has changed and the United Nations, and its various human rights bodies have
recognised and been promoting national parliamentary participation in international human rights
framework. In particular, the UN General Assembly and the Human Rights Council have adopted a
series of resolutions underscoring the importance of national parliaments in the work of the Human
Rights Council and its Universal Periodic Review mechanism (see, for example, GA Resolutions
65/123 of 13 December 2010 and 66/261 of 29 May 2012; and HRC Resolutions 35/29 of 13 July
2017, and 35/28 of 18 June 2018).

211 Chang, B. and Hunt, M., 2022. The role of parliaments in implementing decisions and
recommendations from supranational human rights bodies. In Research Handbook on Implementation
of Human Rights in Practice (pp. 140-162). Edward Elgar Publishing.

212 Historically, national parliaments have been marginalised in international human rights law, but
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UN resolutions, ?"* Parliamentary Handbooks, ?'* Toolkits, "> and 2018 Draft Principles?'® have
surfaced around the turn of the century, acknowledging the significance of national parliaments
in the promotion and protection of human rights, especially within the framework of UN human

rights mechanisms.

This brings into question the reasons behind the increased global recognition and push for
national parliaments to play a role in international human rights frameworks. The subsequent

subsection of the chapter seeks to address this question.

3.3.1 The roles and functions of national parliaments

3.3.1.1 Legislative function

A core function of a democratic parliament is to legislate,?'” it can play a crucial role in
protecting human rights by making laws, ensuring national legislation conforms to international
human rights norms, ratifying human rights treaties, and holding government accountable for
their human rights obligations.?'® It can play a crucial role in protecting human rights by making
laws, ensuring national legislation conforms to international norms, ratifying human rights
treaties, and holding government accountable for their human rights obligations.2'® Moreover,
they have the authority to investigate and monitor human rights violations, ensure state
compliance with international obligations, and apply human rights standards domestically. %%

National parliaments and their MPs have become aware of the importance of their legislative

since 2010 onwards we have seen an increasing documentation of the role on national parliaments
from both the UN (Resolutions, note. 208.) and academic articles (Zhu L, 2017; Roberts K Lyer 2019;
Lane M, 2022).

213 For example, Human Rights Council’s resolutions A/HRC/22/L.21; A/IHRC/Res/26/29;
A/HRC/Res/30/14; A/IHRC/Res/35/29; A/IHRC/38/25.

214 For example, Union, Inter-Parliamentary. "Human Rights Handbook for Parliamentarians No 26."
(2016). Available at
https://www.ohchr.org/sites/default/files/Documents/Publications/HandbookParliamentarians.pdf.
[Accessed: 18 March 2025].

215 For example, Robert K Lyer, (2022). Effective Human Rights Engagement for Parliamentary
Bodies. Available at https://www.idea.int/sites/default/files/publications/effective-human-rights-
engagement-for-parliamentary-bodies.pdf. [Accessed: 18 March 2025].

216 A/HRC/38/25. Annex. |. Draft Principles on Parliaments and human rights.

217 AlImoatasm H.M, ‘Determinants for new role of contemporary parliament’, (2024). Review of
Economics and Political Science, 9(5), 417-433. [Hereinafter, Aimoatasm H.M]. p. 423
218Almoatasm H.M, (2024). p. 423.

219 Agora (Portal for Parliamentary Development). Parliaments & Human Rights. https://agora
parl.org/resources/aoe/parliaments-human-rights. Para. 2.

220 Agora (Portal for Parliamentary Development). Parliaments & Human Rights. Available at
https://agora-parl.org/resources/aoe/parliaments-human-rights. [Accessed: 24 June 2025]. para. 2.
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role in the realm of human rights.??! This is evidenced in the following statement by Aisha

Adams, who indicated that —

“[Plarliaments have an important role to play in ensuring respect for human rights especially
because of the nature of their functions. Their lawmaking functions mean that they are perfectly
placed to ensure that effective measures are taken to prevent human rights violations and to
ensure that national law provides practical and effective means by which remedies may be sought

for alleged violations of human rights.” 222

Moreover, the HRC has called on parliaments to ‘take appropriate actions at the national level
to ensure that national laws and policy frameworks are compatible with international and
regional human rights standards’.??®> This means national parliaments could interpret and
apply international and regional human rights standards when drafting national laws.??* In
practice, acting in accordance with Italy’s UPR recommendations, the Italian Senate passed
the Codice Rosso (Red Code) in 2019, a piece of legislation designed to expedite cases of
domestic and gender-based violence, allowing public prosecutions to take place within three
days of reporting.??°This law also introduced new crimes like forced marriage, acid attack, and
illegal distribution of sexually explicit images or videos.??® This demonstrates that
parliamentary involvement in human rights can ensure enjoyment and rights realisation on the

ground.

221 For example, in 2013, Kamalesh Sharma, the Secretary-General of the Commonwealth
Parliamentary Association, addressed the Human Rights Council, emphasising the significance of
national parliaments. He argued that 'constructive engagement by and with parliaments is essential
for the effectiveness and impact of the UPR mechanism, and particularly the implementation of its
recommendations’.

222 Adams A, (2023). Opening remarks during the SADC PF and INTER PARES workshop entitled
“Enhancing Parliaments’ Role in Defending and Promoting Human Rights’, 8 — 9 November 2023.
Aisha Adams is the former Second Deputy Speaker of the Parliament of Malawi.

223 UN Doc. HRC, A/HRC/38/25. Sec, 3. para. 15. Contribution of parliaments to the work of the
Human Rights Council and its universal periodic review: Report of the Office of the United Nations
High Commissioner for

Human Rights, 17 May 2018. Available at https.//docs.un.org/en/A/HRC/38/25. [Accessed: 24 June
2025].

224 Saul, M. (2017). p. 135. Citing M. Hunt, ‘Introduction’, in M. Hunt, H. J. Hooper, and P. Yowell
(eds.), Parliaments and Human Rights: Redressing the Democratic Deficit (Hart, 2015), p. 1, 2; also
D. Feldman, ‘Can and Should Parliament Protect Human Rights?’, European Public Law, 10 (2004),
635, 645-651.

225 IPU & OHCHR (2023). Parliaments and Human Rights: A self-assessment toolkit, 11 October
2023. Available at https://www.ohchr.org/en/publications/policy-and-methodological-
publications/parliaments-and-human-rights-self-assessment. [Accessed: 24 June 2025]. p. 23

226 |PU & OHCHR (2023). Parliaments and Human Rights: A self-assessment toolkit, 11 October
2023. p. 23.
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3.31.2 Oversight function

Oversight is a fundamental function of a national parliament that is fundamental to a
constitutional democracy, ensuring transparency, accountability, and upholding the rule of
law.??” This can be achieved through various tools like parliamentary committees, inquiries,
question time, interpellations, and site visits.??® The oversight role of national parliaments in
human rights is also emphasised in the European Commission's 2020 communication on the

Rule of Law Reports, which stated that —

“...[t]he particular circumstances of 2020 have brought additional challenges to citizens’ rights,
and some restrictions on our freedoms, such as freedom of movement, freedom of assembly or
freedom to conduct a business, had to be applied to address the COVID-19 pandemic. Effective
national checks and balances upholding respect for the rule of law are key to ensuring that any
such restrictions on our rights are limited to what is necessary and proportionate, limited in time

and subject to oversight by national parliaments and courts”.22°

It is also contended that through their oversight function, national parliaments can cover the
whole spectrum of human rights and ensure rights realisation at the national level.?*° For
instance, some national parliaments such as that of Morocco?' and Georgia?*? have used
their oversight functions to monitor the implementation of the UPR recommendations in their
countries. Thus, these national parliaments could be used as a model and a motivation for

other national parliaments to actively engage in human rights matters.

3.3.13 Public participation

Another role of national parliaments is to facilitate public involvement. It is contended that

‘parliament serves as a voice for the people and reaches out to all areas of society’.?* In

227 Maganoe S, (2023). p. 5.

228 PARI (2025). Oversight in Parliament: The role of committees. Policy Brief. Johannesburg: Public
Affairs Research Institute. Available at https://pari.org.za/policy-brief-oversight-in-parliament-the-role-
of-comittees/. [Accessed: 19 March 2025]. {Hereafter PARI (2025)]

229 European Commission. ‘2020 Rule of Law Report: The Rule of Law Situation in the European
Union’, SWD (2020) 300-326, 30 September 2020. Available at
https://commission.europa.eu/strateqy-and-policy/policies/justice-and-fundamental-rights/upholding-
rule-law/rule-law/annual-rule-law-cycle/2020-rule-law-report_en. [Accessed: 19 March 2025].

230 Chenwi, L (2011). p. 1.

231 UN Doc. HRC, A/IHRC/WG.6/41/MAR/1.

232 UPR-Info (2023). Parliament’'s engagement in the UPR: How? The case of Georgia. Available at
https://upr-info.org/en/news/parliaments-upr-case-georgia. [Accessed: 24 March 2025].

233 Balch, J., ‘The new parliamentary peace-building paradigm in Africa’, 2007. s. confiict trends, 1, 3-
9. P. 4. [Hereinafter, Balch J (2007)].
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democracies, parliamentarians are voted into office (Parliament) by the people from
constituencies to represent their interest and concern.?** In South Africa, for instance, the 2016
South African Parliaments' Oversight and Accountability model emphasises parliamentarians'
responsibility to uphold human dignity, equality, non-racialism, non-sexism, and other rights
enshrined in Bill of Rights.?** The representative role of MPs is crucial to democratic
governance, especially in human rights, as it allows them to provide a public platform for varied
views and concerns.?%* Finally, MPs can educate the public on international human rights

systems and UN human rights bodies’ recommendations. ¥’

3.3.14 Additional roles and mechanisms

National parliaments, in addition to their traditional roles and functions, now undertake various
contemporary responsibilities, such as budgeting, treaty ratification, stakeholder engagement,
and employing internal mechanism such as parliamentary committees and stakeholder

engagement. 2

a) Budgeting

National parliaments in democracies have budgetary authority, known as “power over the
purse”, 2% which allows them to prioritise government spending and allocate resources to
protect human rights.?%° In the realm of the promotion and protection of human rights, they

have powers to influence national budget decisions to fund thematic human rights such as

234 Balch J (2007). p. 8.

235 Parliament of the Republic of South Africa (2016). Public Participation Model of Parliament.
Parliament, Cape Town. p. 6. https.//www.parliament.gov.za/storage/app/media/oversight-
reports/ovac-model.pdf. [Accessed: 18 March 2025].

236 Doyle M, (2017: Public Participation in Parliaments — A Survey of Participants. Parliamentary
Monitoring Group (PMG). Available at https:/static.omqg.org.za/2/PP _Survey Final Report.pdf.
[Accessed: 23 March 2025].

287 |Inter-Parliamentary Union & Office of the High Commissioner for Human Rights. Human Rights: A
Handbook for Parliamentarians, (2005). Available at
https://www.ipu.org/resources/publications/handbooks/2016-07/human-rights-handbook-
parliamentarians. [Accessed: 18 January 2025].

238 Almoatasm H.M, (2024). p. 423.

239 Makanya N, ‘Progress with Parliamentary ‘Power over the Purse’: The Case of South Africa’,
(2023). Parliamentary Affairs, 76(2), 465—484. p. 465.

240 OHCHR (2010). Human Rights in Budget Monitoring, Analysis and Advocacy: Training Guide,
March 2010. Available at https./internationalbudget.org/wp-content/uploads/Human-Rights-in-Budget-
Monitoring-Analysis-and-Advocacy-Training-Guide.pdf. [Accessed: 18 March 2025].
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health, education, social welfare,?' and enhance the rule of law.?*> Furthermore, national
parliaments can advocate for increased budgets for independent human rights institutions

such as NHRIs. 243

b) Ratification of treaties

In democracies, national parliaments have assumed supplementary roles and responsibilities,
including the ratification of regional and international treaties,?** notably those pertaining to
human rights. The UN and international parliamentary bodies recognise their responsibility in
negotiating and ratifying international treaties. For instance, the OHCHR and the IPU have
advocated for increased national parliament engagement in negotiating and ratifying regional
and international human rights treaties.?*® The IPU considers that ‘since national parliaments
must eventually enact relevant legislation and ensure its implementation, [they] should
intervene long before the ratification stage and participate, along with Government

representatives, in the drafting of new instruments within international human rights bodies’. 24

c) Parliamentary committees

National parliaments also encompass internal mechanisms that can support their human

rights oversight role, including parliamentary committees. Parliamentary committees, often

241 Office of the High Commissioner for Human Rights. Human Rights in Budget Monitoring, Analysis
and Advocacy: Training Guide, March 2010. Available at https://internationalbudget.org/wp-
content/uploads/Human-Rights-in-Budget-Monitoring-Analysis-and-Advocacy-Training-Guide.pdf.
[Accessed: 18 March 2025].

242 Molepo M & Jahed M, ‘Enhancing the Role of Parliament in the Budget-Making Processes’, (2023).
African Journal of Governance and Development, 12 (2), 75-99. p. 81.

243 Nkomo Z ‘Practical challenges facing National Human Rights Institutions (NHRIs) in Southern
Africa: A case of South Africa and Zimbabwe’, (24 October 2024), AfricLaw blog. Available at
https://africlaw.com/2021/06/01/the-cost-of-separating-powers/. [Accessed: 18 March 2025]. para. 6. A
practical example, following a UPR recommendation, is the Parliament of Togo which has amended a
national law on the independence of the country’s National Human Rights Institution or
Ombudsperson and increased its budget to ensure its effective promotion and protection of human
rights. See, for example, See A/AHRC/WG.6/40/TGO/1. Sec. 3. paras. (19,20, and 21). Organic Act No.
2021-015 of 3 August 2021 amending Organic Act No. 2018-006 of 20 June 2018. Article 7 of the Act
states that candidacies for the Commission must be independent and individual.

244 Inter-Parliamentary Union & Office of the High Commissioner for Human Rights (2005).
Parliaments and Human Rights: A self-assessment toolkit. Available at
https://www.ipu.org/resources/publications/handbooks/2016-07/human-rights-handbook-
parliamentarians. [Accessed: 18 January 2025]. [Hereinafter, IPU & OHCHR, (2005)].

245 |PU & OHCHR, (2005).

246 |IPU & OHCHR, (2005). For example, on 26 June 2021, the IPU urged parliaments to influence the
universal ratification of UN treaties, enshrine torture as a crime, and enforce anti-torture laws through
oversight and budgetary powers. IPU Calls on Parliaments to help Eradicate Torture’, press release,
25 June 2020. Available at https://www.ipu.org/news/news-in-brief/2020-06/ipu-calls-parliaments-help-
eradicate-torture. [Accessed: 26 March 2025].
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referred to as the “engine of parliaments”,?*” engage in the drafting and amending of national
legislation, oversee the execution of governmental policies, facilitate public hearings and
participation, and provide recommendations to the Plenary.?*® Most of the parliamentary work
in contemporary national parliaments is predominantly conducted within parliamentary
committees.?*® Their function in the promotion and protection of human rights can be realised
through two methodologies: integrating human rights as a cross-cutting concern across all
parliamentary committees or creating a dedicated human rights committee with a distinct
mandate and autonomy from the executive branch.?%® 25! |t is also contended that the
formation of a specialised human rights committee conveys a significant political dedication to

the safeguarding of human rights. 252

d) Collaboration with other stakeholders

Additionally, national parliaments, through their committees, may collaborate with a range of
stakeholders, such as civil society and academic institutions, to ensure diverse perspectives
are considered in decision-making, particularly concerning the oversight of state compliance
with human rights norms.?%® 25 |t is contended that ‘human rights are multifaceted and
sophisticated issues that require national parliaments to work not only with other state actors
but also different types of non-state actors and institutions to protect and promote human rights

in real terms’.?*® In that regard, national parliaments need to develop and maintain

247 Elverdi E, (2020). p. 324.

248 Elverdi E, (2020). p. 324.

249 Elverdi E, (2020) p. 320&321.

250 Elverdi E, (2020) p. 321.

251 See UN Doc. HRC, A/HRC/38/25. Contribution of parliaments to the work of the Human Rights
Council and its universal periodic review: Report of the Office of the United Nations High
Commissioner for Human Rights. Elverdi (2020:324) posits that ‘while the horizontal approach may
seem advantageous given its comprehensive nature in addressing human rights across all facets of
parliamentary duties, it has faced scrutiny for potentially diminishing focus on specific human rights
concerns, especially when considering the substantial workload that parliaments encounter. In light of
this rationale, the Office of the High Commissioner for Human Rights has advocated for the
establishment of specialised parliamentary committees focused on human rights, each with clearly
delineated responsibilities. See Toolkit A (2022:22) Toolkit, A., (2022). Effective Human Rights
Engagement for Parliamentary Bodies, 2022. Available at
https://www.ohchr.org/sites/default/files/documents/publications/policymethodological/HumanRights T
oolkit EN_web.pdf. [Accessed: 26 March 2025].

252 UN Doc. HRC, A/HRC/38/25.

253 Elverdi E, (2020). p. 328&329.

254 In addition, during a Joint SADC PF and INTER PARES Workshop: Enhancing Parliaments’ Role
in Defending and Promoting Human Rights in Southern Africa, 8-9 November 2023, highlighting the
importance of parliamentary collaboration with various stakeholders, Hon. Utaara Mootu, a member of
SADC PF on Democratisation, Governance and Human Rights from Namibia, stated that —

“[It is essential for civil society to maintain a presence within the parliamentary framework. It is
imperative for Parliament to expand civic spaces to guarantee that civil society organisations are
afforded the opportunity to engage and contribute meaningfully to the lawmaking processes”.

255 Elverdi E, (2020). p. 325.
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relationships with other key human rights actors such as the executive, the courts, the NHRIs,
NGOs, the regional and international human rights mechanisms, universities and other

academic institutions. 2%

To this end, this chapter discussed the increased global recognition of the human rights role
of national parliaments and posits that this is due to their roles and functions, which puts them
is a strong position to actively promote and protect human rights. Be that as it may, some
contend that most national parliaments globally have not demonstrated significant
engagement with human rights issues, both at the national and international levels, %7 and this

is attributable to various systemic and structural factors.

3.3.2 Factors affecting the human rights role of national parliaments

In light of the growing global recognition and push for active engagement with human rights
issues at both national and international levels, it is contended that the majority of national
parliaments have not engaged meaningfully in domestic human rights affairs, thereby failing
to adequately meet their obligations regarding human rights on both fronts.?® This failure
within parliamentary systems is a widespread occurrence. It has been persuasively contended
that, even within the framework of robust democracies, parliaments often fail to adequately
address human rights issues, notwithstanding their democratic attributes and affiliations with
the global human rights framework.2%° This raises a question about the factors that hinder the
potential of national parliaments to fulfil their roles in both national and international human

rights contexts.

Systemic and structural factors have been linked to the shortcomings in the proactive
parliamentary promotion and protection of human rights on both national and international
stages. The most significant factors include the fundamental nature of capital and human
resource availability, the insufficient awareness among parliamentarians regarding their
responsibilities related to human rights and the associated mechanisms, the autonomy of
national parliaments, the constraints of time, and the necessity of balancing these elements
with their legislative duties and their obligation to ensure accountability of the executive

branch.20

2% Elverdi E, (2020). p. 328&329.

257 Roberts Lyer K, (2019). p. 196.

258 Roberts K Lyer (2019). p. 196; Saul M (2018). p. 641.

259 Saul M, (2018). p. 641

260 See Chang, B., & Hunt, M. (2022). "Chapter 8: The role of parliaments in implementing decisions
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In the South African context, the distribution of workload among the committees in Parliament
is uneven. Most of the human rights work, especially concerning state reporting on human
rights, is overseen by the PCJ&CD. This is due to the Ministry of Justice and Constitutional
Development being the primary national government department responsible for treaty body
reporting.?%" The PCJ&CD is responsible for overseeing both the SAHRC and the Public
Protector of South Africa.?%? Thus, due to workload and a busy programme, the PCJ&CD has
indicated that it has not been able to fulfil other duties.?%® Moreover, research studies have
found that the South African Parliament oversight is weak characterised by the lack of
sufficient support staff and the lack of capacity amongst MPs, and the lack of oversight of the
executive actions due to political environment.?®* Thus, the distribution of human rights
oversight can be effectively allocated among various parliamentary committees, including the
Portfolio Committee on Social Development, which focusses on children's rights, the Portfolio
Committee on Women, Youth and Persons with Disabilities, which addresses women's rights
and the rights of persons with disabilities, as well as other committees within the National
Council of Provinces (NCOP). Additionally, the committees exhibit discrepancies in size

relative to their respective workloads.

This study submits that these factors persistently hinder the effectiveness of national
parliaments in their roles as advocates and guardians of human rights, including participation

in the UPR mechanism. This is particularly troubling given that the multitude of issues

and recommendations from supranational human rights bodies". In Research Handbook on
Implementation of Human Rights in Practice. Cheltenham, UK: Edward Elgar Publishing. Available at
https://doi.org/10.4337/9781800372283.00017. [Accessed: 28 March 2025]. Also see Lane M (2022).
Journal of Human Rights Practice, 14, 928—-948.

261 DoJ&CD (2017). Media Statement: National Consultative Workshop on South Africa’s Human
Rights’ Treaty Obligations, 7 December 2017. Available at
https://www.justice.gov.za/m_statements/2017/20171207-HMRtreaty.html. [Accessed 28 March 2025].
262 PMG (2024). The budgetary review and recommendation report of the Portfolio Committee on
Justice and Constitutional Development assessing the financial and nonfinancial performance of the
Department of Justice and Constitutional Development, National Prosecuting Authority, Information
Regulator, Legal Aid South Africa, Special Investigating Unit, South African Human Rights
Commission and Public Protector, 29 October 2024. Available at
https://static.pmg.org.za/241029pcjusticereport2.pdf. [Accessed: 28 March 2025].

263 PMG (2024). The budgetary review and recommendation report of the Portfolio Committee on
Justice and Constitutional Development assessing the financial and nonfinancial performance of the
Department of Justice and Constitutional Development, National Prosecuting Authority, Information
Regulator, Legal Aid South Africa, Special Investigating Unit, South African Human Rights
Commission and Public Protector, 29 October 2024. Available at
https://static.pomqg.org.za/241029pcjusticereport2.pdf. [Accessed: 28 March 2025].

264 PARI (2025). p. 1-3.
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confronting national governments fundamentally relies on the core human rights that national

parliaments are tasked with upholding and safeguarding.

34 National Parliaments and UPR

National parliaments are one of the domestic human rights actors that the United Nations has
been promoting to engage actively in the UPR mechanism. Although there is a scarcity of
academic literature about the involvement of national parliaments in the UPR mechanism, the
contributions of various scholars?®® and UN documents?® serve as significant reference points

for this section of the chapter.

3.4.1 Theories regarding parliamentary engagement with the UPR mechanism

Owing to their unique roles and functions discussed in Para. 3.3.1 above, and the historical
role they have been playing in the ratification of international treaties, the UN has been
promoting and pushing for parliamentary engagement with the UPR mechanism. Zhu L
astutely asserts that national parliaments ought to engage not merely in participation, but in
meaningful and effective involvement in the UPR mechanism process. %7 In other words, Zhu
L asserts that parliamentary participation in the UPR mechanism is not only important but also

feasible.258

3411 The importance for parliamentary participation in the UPR

“[Allthough parliaments can play a crucial role in overseeing executive actions and promoting
accountability, as well as ensuring compliance with international human rights standards,
many parliaments globally are not actively engaged in human rights issues”.?®® This is
regarded as a gap in the frameworks for human rights protection at the national level.?”° This
study submits that it is important for national parliaments to play an active role in the
international human rights framework, and particularly in the UPR mechanism. This assertion

is supported by multiple references.

265 See, for example, Zhu L, (2017); Lane M, (2022); Roberts Lyer, K, (2019).

266 See Human Rights Council Resolutions A/HRC/22/L.21, A/HRC/Res/26/29; A/IHRC/Res/30/14,
A/HRC/Res/35/29, A/HRC/38/25; A [HRC/38/25. Annex |. Draft Principles on Parliaments and Human
Rights

267 Zhu L, (2017). p. 151.

268 Zhu L, (2017). p. 151.

269 Roberts Lyer K, (2019). p. 196.

270 Roberts Lyer K, (2019). p. 196.
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It is contended that the primary reason for the importance of parliamentary involvement
concern the roles and functions they perform.?”! National parliaments share a responsibility
together with the judiciary and the executive to respect, protect and fulfil human rights. 272 Also,
their legislative and oversight functions put them in a strong position to promote and protect
human rights, 2”3 alongside their practical role as signatories to human rights treaties.?’* Thus,
through their roles and functions, national parliaments can ensure state adherence to and the
implementation of the recommendations from the UPR mechanism. For example, the HRC
has stated that more than 50 per cent of the UPR recommendations require parliamentary

involvement or action.2™

Moreover, the UPR mechanism’s success hinges on the implementation of its
recommendations at the national level,?”® which can lead to rights realisation for all at the
national level. In this regard, through their oversight function, national parliaments can monitor
the implementation of the UPR recommendations at the national level.?’” As a result, they can
hold governments accountable for failing to adhere to human rights obligations.?’® Thus,
national parliaments can play an important role in ensuring state compliance with human rights
obligations and the implementation of the recommendations from the UPR mechanism,
including those from other international and regional human rights frameworks. Moreover,
national parliaments, as key stakeholders, can participate in the review in Geneva and this
can enhance the content of the review by such means as sharing related materials, publishing
the state’s national budgets and final accounts, and even identifying people who are involved
in serious human rights violations.?”® National parliaments can thus prove key in bringing
human rights issues to the attention of the national government, including those relating to

UPR recommendations.

3.41.2 Opportunities for parliamentary participation

271 See the discussion in para 3.3.1 above.

272 Jensen, S. L., Lagoutte, S., & Lorion, S. ‘The Domestic Institutionalisation of Human Rights: An
Introduction’, (2019). Nordic Journal of Human Rights, 37(3), 165-176. p. 167.

2713 Roberts Lyer K, (2019). p.

274 Roberts Lyer K, (2022). ‘Effective Human Rights Engagement for Parliamentary Bodies. IDEA.
Available at https://www.idea.int/sites/default/files/publications/effective-human-rights-engagement-
for-parliamentary-bodies.pdf. [Accessed: 05 April 2025].

275 UN Doc. HRC, A/HRC/RES/38/25.

276 Lane M, (2022b). p. 511.

277 Lane M, (2022a). p. 933.

278 Lane M, (2022a). p. 933.

219 Zhu L, (2017). p. 152.
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There are a number of opportunities for parliamentary participation in the UPR mechanism
reporting process. For example, since 2010, the UN, through its agencies, has adopted a
series of resolutions emphasising the importance of national parliaments in the UPR
mechanism, and particularly in ensuring the implementation of its recommendations at the
national level.?®° For instance, the HRC resolution 35/29 has encouraged national
governments to involve national parliaments in all stages of the UPR mechanism reporting
process.?®! This resolution provides a legitimate opportunity for national parliaments to actively

engage in the UPR mechanism process. Moreover, in his report, the UN Secretary-General —

“...[e]ncourages a more proactive engagement of parliamentarians in the work of international
human rights mechanisms, including through the development of a set of principles and

guidelines that would assist and guide them”. 282

In addition, the UPR mechanism is grounded on various principles which facilitate the
engagement of “other relevant stakeholders”? in its proceedings. In light of the foregoing, it
is clear that it is not only important for national parliaments to participate, but it is also feasible
and there is a basis for their participation in international [human rights] law. Based on the
foregoing, there are opportunities for national parliaments to participate in the UPR

mechanism, and these are elaborated upon in the subsequent subsections.

3.4.1.2.1 The principles of the UPR mechanism

The UPR mechanism is founded on several principles,?®* with the principle of “inclusion, or
participation”2® particularly relevant to this study. However, resolution 5/1 of the HRC did not
recognise national parliaments as significant stakeholders within the UPR mechanism, instead

prioritising the roles of NGOs and NHRIs as primary stakeholders.?®¢ Lane M contends that

280 Since 2010, the UN General Assembly and the Human Rights Council have adopted a series of
resolutions acknowledging the importance of the role of national parliaments within the Universal
Periodic Review mechanism (see, for example, UN General Assembly Resolutions A/65/382 —
S/2010/490, 20 September 2010, and Human Rights Council Resolutions A/HRC/22/L.21;
A/HRC/Res/26/29; A/IHRC/Res/30/14; A/HRC/Res/35/29; A/IHRC/38/25.

281 UN Doc. HRC, A/HRC/RES/35/29. para. 1.

282 See, UN Doc. GA, A/72/351. para. 34. Strengthening United Nations action in the field of human
rights through the promotion of international cooperation and the importance of non-selectivity,
impartiality and objectivity: Report of the Secretary-General, 21 August 2017.

283 See A/HRC/5/21, chap. I. B, para. 3 (m).

284 Due to word count limitation, the list of these principles guiding the UPR through its various stages
can be seen or assessed on Para. 3(a-f) of Human Rights Council Resolution 5/1.

285 See A/HRC/5/1, chap. |, para. 3(b).

286 See, for example, A/HRC/5/1. para. 3(m).
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the phrase “all relevant stakeholders” should encompass more than just NGOs and NHRIs,
promoting the incorporation of additional stakeholders, including national parliaments, the
media, and various non-state actors.?®” Despite their historical marginalisation, recent years
have seen the UN and its agencies acknowledge the vital role national parliaments can play
in the UPR process. This recognition has resulted in a series of resolutions from both the UN

General Assembly and the HRC that underscore their importance. 28

3.4.1.2.2 The UPR process

Chapter two of the study outlined the UPR process, which consists of three phases:
documentation preparation (pre-review), review (interactive dialogue), and follow-up and
implementation of recommendations (after the review).?° Therefore, the parliamentary
participation should be viewed within the context of these three phases. Actually, the HRC has
encouraged national governments to engage national parliaments in every stage of the UPR

process.?%

a) Preparation of documentation

The UPR is grounded in the principle of inclusion, and the HRC has encouraged national
governments to hold broad consultation with other stakeholders in the preparation of the
national report. This is an opportunity for national parliaments, as key stakeholders, to
participate in the UPR. National parliaments can contribute to the national report by providing
input on the report that the government submits to the HRC. Moreover, they can urge the
government to conduct extensive public consultations for the national report, ensuring the
inclusion of diverse viewpoints. Furthermore, national parliaments can submit an independent
report to the OHCHR.

b) The review

The review in Geneva is yet another opportunity for national parliaments and their

parliamentarians to actively participate in the UPR mechanism. Despite being a state-led

287 Lane M, (2022b). p. 509.

288 Since 2010, the UN General Assembly and the Human Rights Council have adopted a series of
resolutions acknowledging the importance of the role of national parliaments within the Universal
Periodic Review mechanism (see, for example, UN General Assembly Resolutions A/65/382 —
S/2010/490, 20 September 2010, and Human Rights Council Resolutions A/HRC/22/L.21;
A/HRC/Res/26/29; AAHRC/Res/30/14; AIHRC/Res/35/29; AIHRC/38/25.

289 UN Doc. HRC, A/HRC/RES/5/1.

2% UN Doc. HRC, A/HRC/RES/35/29. para. 1.
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process, other stakeholders are encouraged to participate,?®' albeit vaguely. National
parliaments and their parliamentarians can participate in the Working Group of the UPR
session in Geneva, either as a member of the national government’s delegation or as an
observer. This is an opportunity for parliamentarians to meet with the UN agencies and
stakeholders in Geneva, including IPU, OHCHR, missions, and CSOs. Additionally, national
parliaments and their parliamentarians can participate in the executive's deliberations to
determine its position on UPR recommendations, particularly those that require parliamentary
action for implementation. In respect of the failure to attend the review in Geneva, national
parliaments may consider summoning the Ministry responsible for the UPR to inform them or
discuss the country’s position on the UPR recommendations. Furthermore, approximately
three months after the review, national parliaments or their parliamentarians can participate in
the adoption of the HRC outcome report in Geneva, either as members of the government

delegation or as observers.

c) The follow-up and implementation

This stage of the reporting process of the UPR is deemed crucial for its success. National
parliaments are encouraged to play an active role in facilitating the implementation of UPR
recommendations at the national level. During this phase, they have the opportunity to initiate
legislative changes to ensure compliance with international human rights standards and widely
accepted UPR recommendations. Through their oversight function, legislatures can hold the
government accountable by scrutinising its implementation of these recommendations.
Furthermore, national parliaments, particularly through their committees, could examine and
modify budget allocations to ensure that human rights projects and the implementation of UPR
recommendations receive adequate funding. They can also enhance public awareness of
UPR recommendations through parliamentary debates and media engagement, thereby
promoting government accountability. Lastly, national parliaments can collaborate with various
stakeholders, including CSOs and NHRIs, to assess and monitor progress in implementing

UPR recommendations.

The preceding discussion emphasises the importance and opportunities for the active
involvement of national parliaments in the reporting process of the UPR mechanism. The
principles of the UPR mechanism create avenues for national parliaments to engage as

stakeholders. Additionally, the various stages of the UPR provide national parliaments with

291 UN Doc. HRC, A/HRC/RES/5/1. para. 3(m).
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further opportunities to participate, a practice grounded in international human rights law. In
light of this, the next section of the chapter will explore the current practices of national

parliaments within the UPR mechanism.

3.4.2 The practice of parliamentary participation in the UPR mechanism

The HRC has called on national governments to enhance parliamentary engagement
throughout all phases of the UPR, which includes the preparation of the national report,
participation in the review process, and the execution of recommendations, while ensuring
that such involvement is adequately recorded. Furthermore, it has urged national parliaments
to adopt a proactive approach to their involvement in the UPR. This section of the chapter
assesses the extent of parliamentary involvement in the UPR mechanism, with a particular
focus on the nations evaluated during the fourth UPR cycle, specifically at the 41st session
(from 7 November 2022 to 18 November 2022)?°? and the 42nd session (from 23 January
2023 to 3 February 2023)2% of the UPR Working Group. The South African Government was
evaluated during the 42nd session of the UPR Working Group.

3.4.21 Preparation of documentation

In the preparation of national reports, national governments are encouraged to conduct broad
consultation with other stakeholders,?%* which may include, but not limited to, national
parliaments. Currently, particularly in the ongoing fourth periodic review cycle, most reports
from SuR have been prepared by their executive branches, notably the Ministry of Foreign
Affairs or the Ministry of Justice, as well as NHRIs.?*® At a glance of their national reports,
national governments have engaged with various stakeholders such as CSOs or NGOs in the
preparation of these reports, but many have excluded their national parliaments.?*® Upon

reviewing the national reports of the countries assessed in the aforementioned sessions, only

292 Countries that were assessed during the 41st session include Bahrain, Ecuador, Tunisia, Morrocco,
Indonesia, Finland, United Kingdom of Britain and Northern Ireland, India, Algeria, Philippines, Brazil,
Poland, the Netherlands, and South Africa.

293 Countries that were assessed during the 42" session include Czechia, Argentina, Gabon, Ghana,
Peru, Guatemala, Benin, Republic of Korea, Switzerland, Pakistan, Zambia, Japan, and Sri Lanka.
294 UN Doc. HRC, A/HRC/RES/35/29. para. 1.

295 The national reports are available in United Nations Human Rights Council’'s website at
https://www.ohchr.org/en/hr-bodies/upr/uprcycle4. [Accessed: 25 March 2025].

2% These sessions can be viewed at the United Nations Human Rights Council’s website at
https://www.ohchr.org/en/hr-bodies/upr/uprcycle4. [Accessed: 25 March 2025]. It is important to note
that in each session of the UPR Working Group, 14 countries are reviewed; thus, a total of 28
countries were assessed during the aforementioned UPR Working Group sessions.
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four SUR involved national parliaments in the drafting or preparation of their UPR reports,

namely, Morocco, Gabon, Ghana, and Switzerland.

The aforementioned countries engaged with or sought counsel from their parliaments when
formulating their national reports. Morocco's fourth national report was compiled by the
national government in collaboration with multiple governmental sectors, security agencies,
the judiciary, national institutions, and, importantly, parliament and regional councils.?®” The
draft national report was later presented to the two chambers of the Moroccan Parliament (the
House of Representatives and the House of Councillors) on 19 and 25 July 2022.2% The report
in Gabon was compiled under the auspices of the Ministry of Justice by the National
Committee for the Drafting of Human Rights Reports, which comprises representatives from
the Office of the Prime Minister, various ministerial departments, the Economic, Social, and
Environmental Council, the High Communications Authority, the National Commission on
Human Rights, religious groups, CSOs, and both parliament chambers.?®® In Ghana, the
NMREF, which is responsible for the national report, held multiple consultative meetings with
stakeholders, including the Ministry of Interior and its two agencies, the Ghana Police Service
and the Ghana Prisons Service, ministries overseeing Foreign Affairs, Justice, Health, Gender,
Women and Children Affairs, Education, Information, and Employment, with the national
parliament contributing to the national report.3® In Switzerland, discussions on the national
report encompassed extensive consultation process which involved the Federal Government,

the cantons, and extra-parliamentary federal commissions. 3’

Moreover, in preparing documentation for the review, either the parliament or individual
parliamentarians of the state under review may participate as stakeholders by submitting
materials to the OHCHR.3%2 However, currently, evidence suggest that no parliament has

submitted review materials as an independent stakeholder. 303

297 See, UN Doc. HRC, A/IHRC/WG.6/41/MAR/1. Sec. |, para. 2. National report submitted in
accordance with paragraph 5 of the annex to Human Rights Council resolution 16/2: Morocco, 25
August 2022. [Hereinafter, AHRC/WG.6/41/MAR/1].

298 See A/HRC/WG.6/41/MAR/1, Sec. |, para. 2.

29 See, UN Doc. HRC, A/HRC/WG.6/42/GAB/1. Sec. |, para. 2. National report submitted pursuant to
Human Rights Council resolutions 5/1 and 16/21: Gabon, 28 October 2022.

300 See, UN Doc. HRC, A/HRC/WG.6/42/GHA/1. Sec, Il C. para. 6.

301 See, UN Doc. HRC, A/HRC/WG.6/42/CHE/1. Sec. |, para. 4. National report submitted pursuant to
Human Rights Council resolutions 5/1 and 16/21: Switzerland, 18 October 2022.

302 Kirchmeier F, (2009). p. 1.

303 |n the stakeholder’s reports published by the Human Rights Council, there is no single report from
the national parliaments of States under Review.
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3.4.2.2 The review

The HRC encourages parliaments and their parliamentarians to participate in the review, either
as part of the national delegation or as observers.3%* For instance, the HRC allows observer
states to participate in the interactive dialogue of the UPR mechanism, which is an opportunity
that national parliaments could seize. And other relevant stakeholders may also attend as a
non-voting delegate, *° although their participation is limited during the interactive dialogue. In
practice, some members of the parliament participate as heads or members of the delegation
to participate in the interactive dialogue or the review.*% According to the HRC, during the
three sessions of the UPR Working Group held in 2023, a total of 17 parliamentarians from 13
States under review participated in the interactive dialogues.®®” Moreover, the UPR.Info
statistics indicate, the first five sessions of the fourth UPR cycle has seen an increase in
parliamentary involvement, with 39 parliamentarians from 23 States participating in the
interactive dialogues during the first year and a half of the cycle.**® Notably, delegations from
six States were led by parliamentarians, underscoring the importance of legislative bodies in
the UPR process.*® In comparison, 52 parliamentarians from 32 States participated

throughout the entire third cycle.3'°

In addition, in 2023, the OHCHR and the IPU held briefings for parliamentarians of SuR prior
to the 43" to 47" sessions of the Working Group.3!" That practice was introduced at the
beginning of the fourth cycle. At the briefings, staff of OHCHR and the IPU informed a total of
33 parliamentarians from 30 States and 50 parliamentary staff members about their role at
each phase of the review process and addressed their queries.®'? Also, MPs shared

information on the participation of their countries in the UPR process.?'®

304 UN Doc. HRC, A/HRC/RES/60/251.

305 The review of documentation submitted to the Human Rights Council by other stakeholders; there
is not document submitted by any national parliament. Stakeholder reports can be accessed at Fourth
cycle (2022-2027) focus: enhanced implementation of UPR recommendations | OHCHR.

306 UPR.Info (2024). States near and far increase participation in the UPR, 19 July 2024. Available at
https://upr-info.org/en/news/states-increase-participation-upr. [Accessed: 28 March 2025].

307 UN Doc. HRC, A/HRC/56/19. Sec, Il B. para. 21. Operations of the Voluntary Fund for
Participation in the Universal Periodic Review: Report of the Office of the United Nations High
Commissioner for Human Rights, 10 May 2024. [Hereinafter, UN Doc. HRC, A/HRC/56/19].

308 UPR.Info (2024). States near and far increase participation in the UPR, 19 July 2024. Available at
https://upr-info.org/en/news/states-increase-participation-upr. [Accessed: 28 March 2025].

309 UPR.Info (2024). States near and far increase participation in the UPR, 19 July 2024. Available at
https://upr-info.org/en/news/states-increase-participation-upr. [Accessed: 28 March 2025].

310 UPR.Info (2024). States near and far increase participation in the UPR, 19 July 2024. Available at
https://upr-info.org/en/news/states-increase-participation-upr. [Accessed: 28 March 2025].

31 UN Doc. HRC, A/HRC/56/19.

312 UN Doc. HRC, A/HRC/56/19.

313 UN Doc. HRC, A/HRC/56/19.
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3.4.23 The follow-up and implementation

During the implementation of the recommendations of the UPR, evidence suggest that some
parliaments of the SuR are playing a very important role, and that there are practical examples
of the impact on the ground. The Parliament of Ghana, at the time of reporting, was in the
process of establishing a Committee on Human Rights to deal with human rights-related
issues, including the exercise of Parliament's oversight responsibility in relation to compliance
with human rights instruments which Ghana is a party to.3' Moreover, the Moroccan
Parliament reviewed the status of implementation of the UPR recommendations and
reaffirmed its determination to monitor the interaction with the UPR mechanism and to act on
the recommendations emanating from the review in the performance of its legislative and
oversight functions and role in the protection of rights and freedoms.3'® There is also evidence
of parliamentary participation in the follow-up and implementation of UPR recommendations
in the previous cycles. For example, responding to a UPR recommendation, the Parliament of
Mongolia has enacted a pioneering law for human rights defenders, establishing itself as the
first country in Asia to create a proactive framework for those championing human rights issues
and addressing violations.3'® Moreover, on July 2021, in response to the UPR
recommendations, the parliament of Sierra Leone made a unanimous decision to abolish
capital punishment, choosing instead to implement life imprisonment or a minimum prison

term of 30 years.3"’

3.5 Conclusion

The foregoing examined the role of national parliaments in the promotion and protection of
human rights, the UN efforts that enhance this role, and the importance of, and the
opportunities for parliamentary participation in the UPR mechanism process. Also, based on
the preceding discussion, one can infer that the United Nations General Assembly and the

HRC have recognised the fundamental importance of national parliaments in facilitating the

314 UN Doc. HRC, A/IHRC/WG.6/42/GHA/1. Sec, Il E. para. 9.

315 See, AIHRC/WG.6/41/MAR/1. Sec, I. para. 2.

316 Office of the High Commissioner for Human Rights (2021). Mongolia: New law to protect human
rights defenders, press release, 30 April 2021. Available at
https://www.ohchr.org/en/stories/2021/04/mongolia-new-law-protect-human-rights-defenders.
[Accessed: 18 January 2025].

317 United Nations Human Rights Council. Sierra Leone: UN Human Rights recommendations help
lead to end of death penalty, latest stories, July 21, 2022. Available at
https://www.ohchr.org/en/stories/2022/07/sierra-leone-un-human-rights-recommendations-help-lead-
end-death-penalty. [Accessed: 18 January 2025].
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effective execution of global commitments, as well as in advancing and safeguarding human
rights with the General Assembly advocating for initiatives aimed at assisting parliaments in
harmonising national legislation with international obligations, and enhancing their
involvement in the HRC's endeavours, particularly by fostering a more substantial
parliamentary input into the UPR and the activities of the UN human rights treaty bodies. In
pursuit of this objective, the report from the OHCHR, and the accompanying 2018 Draft
Principles, has advocated for collaborative efforts between the UN and its partners, such as
the IPU, aimed at enhancing the capabilities of parliaments in executing their legislative,
oversight, and representative duties. Furthermore, it suggests the formulation of principles to
aid parliaments in their essential role in safeguarding and actualising human rights, which
should serve as a robust foundation for guiding the joint support of the UN and IPU in the

realm of human rights.

The aim of the chapter was to establish a framework for analysis of, and for locating the
potential role for the South African Parliament and its PCJ&CD in the promotion and protection
of human rights, particularly in the context of its active participation in the UPR mechanism
and the implementation of its recommendations in the country’s human rights environment.
The chapter also demonstrated practical examples of national parliaments from other
jurisdictions’ participation in all phases of the UPR mechanism process. Thus, the subsequent
chapter discusses the role of the South African Parliament and its PCJ&CD in the promotion
and protection of human rights, within the context of participation in the UPR mechanism and

the implementation of its recommendations in South Africa’s human rights landscape.
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CHAPTER FOUR

THE ROLE OF THE SOUTH AFRICAN PARLIAMENT IN THE PROMOTION AND
PROTECTION OF HUMAN RIGHTS

4.1 Introduction

The preceding chapter of this study examined the role of national parliaments in promoting
and protecting human rights through their engagement with the UPR mechanism. It addressed
their roles, functions, and the significance of their participation. Building upon this foundation,
the present chapter focuses on the role of the South African Parliament in promoting and
safeguarding human rights. This chapter refers to the constitutional mandate of Parliament to
legislate and oversee executive actions and investigates potential opportunities within this
framework to enhance the promotion and protection of human rights. The aim is to establish
a basis for the role that Parliament’s PCJ&CD can or has played in the country’s UPR process
and the implementation of its recommendations, a topic of discussion in the subsequent

chapter of the study.

4.2 The South African Parliament and human rights

This section of the chapter examines Parliament's role in promoting and protecting human
rights, its structure and mandate, prospects for promoting human rights within its constitutional

mandate, and the obstacles hindering this role.

4.2.1 Composition and mandates of the South African Parliament

South Africa transitioned to democracy in 1994,%'® and adopted the Constitution of the
Republic of South Africa 1996 (the Constitution) which is the supreme law of the land.3'® The

architects of the Constitution established a bicameral parliament, consisting of the National

318 Republic of South Africa. (2025). Highlights of the 25 years of freedom and democracy. Available at
https://www.gcis.gov.za/sites/default/files/docs/resourcecentre/multimedia/25%20Years%200f%20Fre
edom%20booklet.pdf. [accessed on 05 June 2025].

319 Inter-Parliamentary Union (2024). Communication by Xolile George, Secretary to Parliament of the
Republic of South Africa: “Oversight and Accountability in the South African Parliament: The Evolution
of Constitutional, Legal and Procedural Instruments”, Geneva Session, March 2024. [Hereafter IPU,
(2024)].
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Assembly (NA) and the National Council of Provinces (NCOP), both assigned distinct
functions.3?° Section 42(3) of the Constitution outlines the roles of the National Assembly
which states that “the National Assembly is elected to represent the people and to ensure
government by the people under the Constitution. It does this by choosing the President, by
providing a national forum for public consideration of issues, by passing legislation and by
scrutinizing and overseeing executive action”. Section 42(4) outlines the roles of the NCOP,
which states that “the National Council of Provinces represents the provinces to ensure that
provincial interests are considered in the national sphere of government”. It does this mainly
by participating in the national legislative process and by providing a national forum for public
consideration of issues affecting the provinces”. Parliament largely operates through
parliamentary committees in both the NA and the NCOP. These committees are frequently
termed the "engine rooms of Parliament".??' Their duties encompass scrutinising budgets,
enforcing legislation, and evaluating governmental policy pledges while engaging the public
for efficient supervision.®?? These parliamentary committees are organised to correspond with
national government ministries; each normally consists of approximately 15 members,
including the chairperson.3? The NCOP comprises 90 members, compared to the NA's 400
members,3?* with each select committee in the NCOP equating to multiple portfolio

committees in the NA.

Besides the aforementioned parliamentary committees, the Constitution mandates the
formation of a Joint Rule Committee by the two Houses, 3% tasked with establishing rules and

orders that govern their joint activities, including the legislative process and the functioning of

320 Section 42(1) (a) & (b) of the Constitution of the Republic of South Africa, 1996. See also South
African Parliament (2016). Oversight and Accountability Model: Asserting parliaments oversight role in
enhancing democracy, 2016. Available at https://www.parliament.gov.za/storage/app/media/oversight-
reports/ovac-model.pdf. [Accessed: 24 June 2025].

321 PARI (2025), p.1.

322 PARI (2025). p. 1.

323 PMG. (2024). Election Results and Allocation of Seats in Parliament (National Assembly) and
Provincial Legislatures: 2024, 02 June 2024. Available at
https://pmg.org.za/blog/Election%20Results%20and%20Allocation%200f%20Seats %20in%20Parliam
ent%20National%20Assembly%20and%20Provincial%20Legislatures%202024. (Accessed: 08 June
2025].

324 PMG. (2024). Election Results and Allocation of Seats in Parliament (National Assembly) and
Provincial Legislatures: 2024, 02 June 2024. Available at
https://pmg.org.za/blog/Election%20Results%20and%20Allocation%200f%20Seats%20in%20Parliam
ent%20National%20Assembly%20and%20Provincial%20Legislatures%202024. (Accessed: 08 June
2025].

325 Section 45(1) of the Constitution of the Republic of South Africa, 1996.
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joint committees. 26 Additionally, there exist both Standing®?” and Ad hoc3®?® committees, with
the former being permanent entities overseeing ongoing legislative affairs and the latter
constituted on a temporary basis for certain tasks.3?° Moreover, despite their distinct roles and
functions, the Constitution enjoins both Houses to participate in the legislative process and
oversight, 3% with some contending that the NA plays a more significant role in legislation. 3*'
It also makes provisions for both Houses to engage in the ratification of international
treaties,®¥? facilitate public involvement,3* and ensure executive accountability for its

actions. 3%

An obvious question, therefore, is whether there exist opportunities within the constitutional
mandate of Parliament to promote and protect human rights? The subsequent section seeks

to address this question.

4.2.2 The South African Parliament’s human rights role: any opportunities within its

mandate?

The global community sees the legislative and oversight functions of parliaments as the
possible solution to the implementation gap in international [nhuman rights] law. 33> A compelling

narrative suggests that their distinctive functions put them in a strong position to foster State

326 Section 45(1) (a — d) of the Constitution of the Republic of South Africa, 1996.

327 Standing Committees include Joint Standing Committee on Defence, the Joint Standing
Committee on Financial Management of the Parliament, and the Joint Standing Committee on
Intelligence, amongst others.

328 Ad hoc committees include Ad Hoc Joint Committee on Flood Disaster Relief and Recovery (2023);
Ad Hoc Committee to Consider and Report on the Recommendations contained in Public Protector
Report no 13 of 2013-2014 (2013); and Ad Hoc Committee on Protection of State Information Bill (NA)
(2013), to name a few.

329 Ad hoc committees are disbanded upon the fulfilment of a designated task, as its purpose is self-
evident.

330 Section 44(1)(a) for NA and Section 44(1)(b) for NCOP.

331 For example, the Parliamentary Monitoring Group aver that an ordinary Bill that does not affect the
provinces can only be introduced in the National Assembly (NA). Once it has been passed by the NA,
it must be sent to the National Council of Provinces (NCOP). In this case, delegates in the NCOP vote
individually and the Bill must be passed by a majority of delegates present. If the NCOP rejects a Bill
or proposes its own amendments, the Bill is returned to the NA which will pass the Bill with or without
taking into account the NCOP amendments or it may decide not to proceed with the Bill. The NCOP's
role in Bills that do not affect the provinces is therefore a limited one. It can delay a Section 75 Bill, but
it cannot prevent it from being passed. Available at hitps:/omg.org.za/page/legislative-process.
[Accessed: 04 June 2025].

332 Section 231(2) of the Constitution of the Republic of South Africa, 1996.

333 See Sections 59 (1) and 72 (1) of the South African Constitution, 1996.

334 Section 55 (2) of the South African Constitution, 1996. Also see Parliament of South Africa (n.d.,).
What does parliament do? par. 4. Available at https.//www.parliament.gov.za/what-parliament-does.
[Accesses: 04 June 2025].

335 |PU & OHCHR (2023). Parliaments and Human Rights: A self-assessment toolkit, 11 October
2023. Available at https://www.ohchr.org/en/publications/policy-and-methodological-
publications/parliaments-and-human-rights-self-assessment. [Accessed: 07 June 2025]. p. 3.
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compliance with human rights obligations and facilitate the follow-up and implementation of
recommendations from UN human rights bodies®* and the UPR mechanism.*%" Thus, the
study argues that there are several opportunities within the constitutional mandate of the South
African Parliament to advance and safeguard human rights, which is further elaborated upon

in the subsequent subsection.

4.2.2.1 Opportunities within its legislative, oversight and public participation mandates

The HRC has acknowledged the legislative, budgetary, and oversight roles of national
parliaments as the solution for implementing international human rights norms domestically. 3%
The South African Constitution mandates the South African Parliament to legislate, **° oversee
the actions of the executive,®® and facilitate public participation.®*' Thus, within these
mandates, there are several opportunities (as discussed below) within the South African

Parliament’s constitutional mandate to promote and protect human rights.

The South African Constitution grants the legislative authority to the South African
Parliament. 342 Through this authority, the South African Parliament may consider, pass, amend
or reject any legislation.®** This is an ideal opportunity for the South African Parliament to
assess such legislation in terms of its compliance with international human rights standards.
Utilising its legislative mandate, the South African Parliament has over the years enacted laws
aimed at promoting and protecting human rights,*** especially for marginalised groups
including women, children, and individuals with disabilities.**® These pieces of legislation are
in accordance with the principles of dignity, equality, and freedom as articulated in the Bill of

Rights in section 2 of the South African Constitution and the UDHR, particularly in Articles 1

336 |IPU & OHCHR (2023). Parliaments and Human Rights: A self-assessment toolkit, 11 October
2023. Available at https.//www.ohchr.org/en/publications/policy-and-methodological-
publications/parliaments-and-human-rights-self-assessment. [Accessed: 07 June 2025].

337 Lane M, (2022a). p. 933.

338 UN Doc. HRC. A/HRC/38/25. Sec. IV. paras. 18 to 32.

339 Section 44(1) of the South African Constitution, 1996.

340 Section 42(3) of the South African Constitution, 1996.

341 See Sections 59(1) (a) and 72(1) (a) of the South African Constitution, 1996.

342 Section 44 (1) of the Constitution of the Republic of South Africa, 1996.

343 Section 43(a) of the South African Constitution, 1996.

344 Some of these legislations include the Promotion of Administrative Justice Act, 2000 (Act 3 of
2000), the Promotion of Access to Information Act, 2000 (Act 2 of 2000), and the Promotion of
Equality and Prevention of Unfair Discrimination Act, 2000 (Act 4 of 2000), commonly referred to as
the Equality Act of 2000.

345 For example, some of these legislations include the Child Justice Act, 2008 (Act 75 of 2008), the
Children’s Act, 2005 (Act 38 of 2005), the Criminal Law (Sexual Offences and Related Matters)
Amendment Act, 2007 (Act 32 of 2007), the Maintenance Act, 1998 (Act 99 of 1998), and the
Domestic Violence Act, 1998 (Act 116 of 1998).
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and 2.3% Based on the foregoing, through its legislative powers, the South African Parliament
and its committees can ensure that a draft bill or existing legislation aligns with international
and regional human rights standards as advocated by the HRC. In this regard, the HRC has
called on national parliaments to ensure that domestic legislation conforms to international

and regional human rights standards. 3

In addition to its legislative mandate, the South African Parliament has the mandate to
scrutinise and oversee the actions of the executive.3*® This mandate includes the promotion
and protection of human rights, amongst others. In fulfilling its oversight mandate, it is
contended that the South African Parliament has focused on the adherence to and
implementation of legislation, and the efficient administration of government departments. 34°
In addition to this, the Constitution also mandates cabinet members to provide comprehensive
and regular reports to parliament about subjects within their jurisdiction.®*® Through its
oversight mandate, Parliament can ensure that government policies and actions align with
international and regional human rights norms, as well as ensuring compliance with
commitments made under UN human rights agencies,®' notably the UPR mechanism.
Furthermore, with the role to approve national budget, the South African Parliament can

ensure the allocation of adequate budget for the implementation of human rights priority areas.

A further important mandate of Parliament is to facilitate public participation in its work; both
in the National Assembly and NCOP.3%2 Public participations is describes as a "fragile or
delicate commodity,"%%® and a crucial function of democratic parliaments, promoting
democracy and accountability.%* It involves the public in decision-making processes,%®

rebuilding trust in government, and fostering connections between citizens and the state. 3% It

346 United Nations (2025). Universal Declaration of Human Rights, 1948. Available at
https.:.//www.un.org/sites/un2.un.org/files/2021/03/udhr.pdf. [Accessed: 22 June 2025]

347 UN Doc. HRC, A/HRC/38/25. Sec, 3. Para. 15. Contribution of parliaments to the work of the Human Rights
Council and its universal periodic review: Report of the Office of the United Nations High Commissioner for
Human Rights, 17 May 2018. Available at https://docs.un.org/en/A/HRC/38/25. [Accessed: 24 June 2025].

348 Section 42(3) of the South African Constitution, 1996.

349 Chenwi L, (2011). p. 11.

350 Section 92(2) of the South African Constitution, 1996.

351 Chenwi L, (2011). p. 12.

352 See Sections 59(1) (a) and 72(1) (a) of the South African Constitution, 1996.

353 Sebake BK, ‘Examining the Democratic Role of the South African Parliament’, (2015). Journal of
Public Administration, 50(4), 854-862. p. 857. Citing Paul Slovic, of Decision Research.

354 Parliamentary Monitoring Group (2017). Public participation in parliament - a survey of participants.
Available at https://static.omq.org.za/2/PP_Survey Final Report.pdf. [Accessed: 05 June 2025].

385 Kariuki P & Goyayi ML, ‘Politics and Democratic Governance in the Post-Covid-19 Era, South
African Parliament: Challenges, Insights and Possibilities, (2023).

3% Parliamentary Monitoring Group (2017). Public participation in parliament - a survey of participants.
Available at https.//static.omq.orq.za/2/PP_Survey Final Report.pdf. [Accessed: 05 June 2025].
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"should not be perceived as merely casting a vote in an election or the right to run for political
office",**" but should be realised both during and between elections, transcending electoral
participation to include engagement in the legislative process, committee meetings, petition

submissions, and other parliamentary activities. 3%

Over the years, the South African Parliament has established mechanisms to ensure public
access to parliamentary proceedings including programs such as Taking Parliament to the
People, Youth Parliament, and Women'’s Parliament.3%° During the processing of legislation,
the South African Parliament allows for participation of CSOs through oral and written
submission.*® It has also established Social network platforms such as LinkedIn, Facebook,
and Instagram to ensure public access to parliamentary proceedings.®®' Thus, public
participation is yet another opportunity for the South African Parliament to promote and protect
human rights. This can be achieved through engaging the public on international human rights
issues and keep them informed on their rights. Whether public engagement on international
and regional human rights frameworks is a common practice or not in the South African

Parliament is a discussion for another day.

4.2.2.2 Other tools and mechanisms

Moreover, the South African Parliament possesses sufficient oversight tools and mechanisms
to oversee the implementation of human rights norms at both national and international levels.
This assertion is supported by PARI which contends that Parliament possesses adequate
oversight mechanisms.3®? The oversight mechanisms and tools pertinent to the study's
objective include parliamentary committees, questions and motions, debates, and stakeholder

engagement.

Parliamentary committees in most democracies are where most the work of parliament
occurs,*? as the South African Parliament is no exception. Committees are responsible for

overseeing the national government, scrutinising budget use, ensuring law application, and

357 Muntingh, L., ‘The state of civil society participation in Parliament’, (2012). Law, Democracy &
Development, 16, 29-48. p. 36. [Hereinafter, Muntingh L (2012)].

358 Muntingh L, (2012). p. 39.

359 |py, (2022). South Africa: Mainstreaming citizen engagement in the constitution. Available at
https://www.ipu.org/news/case-studies/2022-06/south-africa-mainstreaming-citizen-engagement-in-
constitution. [Accessed: 06 June 2025].

360 Muntingh L, (2012). p. 39.

361 1PU, (2024).

362 PARI, (2025). p. 2.

363 Elverdi E, (2020).
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assessing government commitments.®®* Thus, exercising these, the parliamentary
committees can monitor human rights implementation by national governments within their
portfolios. The role of monitoring the implementation of human rights obligations can be
distributed amongst the relevant parliamentary committees entrusted with this mandate.
Another important oversight tool or mechanism that the South African Parliament can utilise
to promote and protect human rights is through written or oral questions. The NA rules
prescribes that MPs may submit oral or written questions to the President, Deputy President,
and Cabinet Ministers.3® Thus, these questions can be used to source information regarding
human rights violations such as policy brutality, discrimination, and the rights of remand
detainees; service delivery issues encompassing the right to water, housing, education, and
all socio-economic rights; and governmental responses to social justice matters, such as
gender-based violence, xenophobia, and the rights of LGBTQI people. Moreover, the South
African Parliament can promote and protect human rights through parliamentary debates. It is
argued that parliamentary debates provide political factions the opportunity to articulate their
perspectives, while enabling individual legislators to highlight specific topics.%*® Parliaments
can conduct specialised debates on topics such as gender-based violence, racism, and
inequality. Moreover, they can utilise these debates to address human rights concerns outlined
in recommendations by UN human rights entities, particularly the UPR mechanism. In these
regards, Parliament’'s MPs do participate in debates on significant matters, including human

rights. %7

Lastly, parliament may significantly contribute to the promotion and protection of human rights
by engaging with diverse stakeholders, including government departments, NHRIs, CSOs,
international and regional organisations, and the public.*® The HRC encourages parliaments
to collaborate with other human rights stakeholders such as national human rights

institutions.*® It underscores the implementation of the Belgrade Principles on the relationship

364 PARI (2025). p. 1.

365 Parliament of South Africa. Rules of the National Assembly (9 ed), 26 May 2016. Rule 138 (1 -8);
Rule 139 (1-6); and Rule 140 (1-5).

366 Yamamoto, H. ed., 2007. p. 49.

367 Parliamentary Monitoring Group (2022). The Week Ahead: Human Rights Day Debates and more,
22 March 2022. Available at

https://pmg.org.za/blog/The % 20Week%20Ahead:%20Human%20Rights%20Day%20Debates % 20and
%20more. [accessed on 08 July 2025]. The PMG reported that “[o]n 22 March 2022, both Houses will
hold separate debates to commemorate Human Rights Day. In the NA, the theme is: “Entrenching
human rights culture in the fight against racism, xenophobia and other related intolerances”,

and in the NCOP it is: “The Right to Equality — Reducing poverty and inequality”.

368 INTER PARES (2022). Effective Human Rights Engagement for Parliamentary Bodies: A Toolkit.
International IDEA. Available at htips.//www.idea.int/sites/default/files/publications/effective-human-
rights-engagement-for-parliamentary-bodies.pdf. [Accessed: 08 July 2025]. p. 34.

369 UN Doc. HRC, A/HRC/38/25. Sec, lll. Par. 14(c).
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between national human rights institutions and parliaments, in support of parliaments in order
to ensure the compliance of national legislation with international human rights norms and
standard.®”® The latter are autonomous entities established by governments and/or
legislatures, tasked with the promotion and protection of human rights at the national level.
These institutions ought to possess the authority to submit recommendations, proposals, and
reports concerning human rights issues, advocate for the alignment of national laws and
practices with international standards, address and respond to human rights violations,
promote international human rights instruments, enhance awareness, and collaborate with

other entities.

In the South African context, alongside the legislative and oversight roles of Parliament,
Chapter 9 of the Constitution established independent institutions that support democracy,
referred to as Chapter 9 Institutions. In particular, the SAHRC, the country’s recognised NHRI,
was established to protect and promote human rights.*”' The SAHRC possesses a distinct
human rights mandate, being the sole institution authorised by the Constitution and the Human
Rights Commission Act 54 of 1995 (HRCA) to promote and safeguard human rights and
fundamental freedoms in South Africa.3’? This organ reports to parliament and provides
regular reports to the PCJ&CD. Thus, Parliament and its parliamentary committees can utilise
their relationship with the SAHRC to enhance oversight on human rights issues both at the

national and international level.

4.3 Conclusion

The chapter examined the role of Parliament in the promotion and protection of human rights,
particularly within its constitutional mandates. The South African Constitution assigns to
Parliament specific roles and functions related to legislation and oversight of the executive
branch. These responsibilities position Parliament to ensure that national laws align with
international standards. Through its oversight, Parliament can monitor state compliance with
human rights obligations and the implementation of human rights standards. Evidence shows

that Parliament has dealt with international human rights issues, especially when it comes to

370 UN Doc. HRC, A/HRC/38/25. Sec, lll. Par. 14(c). Contribution of parliaments to the work of the
Human

Rights Council and its universal periodic review: Report of the Office of the United Nations High
Commissioner for Human Rights, 17 May 2018.

371 South African Human Rights Commission, (2022). Key Highlights of the International and Regional
Human Rights Mechanisms during 2022. Available at
https://www.sahrc.org.za/home/21/files/SAHRC%?20International%20and%20Regional%20Human %2
ORights%202022-2023.pdf. [Accessed: 08 July 2025]. [Hereinafter, SAHRC, (2022)].

372 SAHRC, (2024). SAHRC Annual Report 2023/24. p. 16.
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ratifying treaties and the African Peer Review Mechanism. It has also taken part in seminars
and webinars about protecting and raising awareness of human rights in international settings.
Despite Parliament's advocacy for human rights and involvement in various international
initiatives, there is a lack of evidence showing interaction between Parliament or its
committees and the executive branch (national government) regarding the UPR mechanism
process and the implementation of its recommendations. Furthermore, there is no
documentation to suggest that the SAHRC, which is the country’s recognised NHRI which
participate in the UPR, has presented its UPR shadow report to Parliament since 2017.
Although the SAHRC has launched various capacity-building programmes to enhance the
participation of stakeholders and civil society in South Africa's UPR process, Parliament and

its MPs have not been involved.

Building on this chapter, the next chapter focuses specifically on the extent to which the
PCJ&CD has promoted and protected human rights through its participation in the country’s
UPR mechanisms process and the implementation of recommendations concerning South

Africa's human rights conditions.
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CHAPTER FIVE

THE UNIVERSAL PERIODIC REVIEW AND THE PORTFOLIO COMMITTEE ON JUSTICE
AND CONSTITUTIONAL DEVELOPMENT: ANY IMPERATIVE FOR PARTICIPATION
THEREIN?

5.1 Introduction

This chapter investigates the extent to which the PCJ&CD has engaged with the Human
Rights Council’'s UPR mechanism process, as well as whether it has effectively exercised its
legislative and oversight functions concerning the implementation of the UPR’s
recommendations related to human rights in South Africa. The study utilises a range of
sources, including UN resolutions, existing research, the 2018 Draft Principles on Parliament
and Human Rights, the South African Constitution, official reports from the South African
Parliament, official government reports, information from the Parliamentary Monitoring Group
(PMG), and the UPR.Info website. This analysis is undertaken to assess the importance and
opportunities for PCJ&CD’s participation in the UPR mechanism process and the
implementation of its recommendations regarding South Africa’s human rights situation. Also
discussed, are the factors that influence PCJ&CD's participation in the country's UPR
mechanism process. To comprehend the importance of the role of the PCJ&CD in the country’s
UPR process, it is imperative to contextualise South Africa’s participation in it and the extent

to which it has complied with the implementation of its accepted recommendations.

5.2 South Africa and the UPR mechanism

5.2.1 Participation in the UPR process

Since its transition to democracy in 1994, South Africa has emerged as a significant actor
within the UN's human rights regime. It has played a pivotal role in the evolution from the CHR

to the current HRC.3"® Consequently, South Africa has been elected to the HRC multiple

373 DIRCO (2023). South Africa’s candidature to the United Nations Human Rights Council (UNHRC)
2023-2025. Available at https.//www.dirco.qov.za/wp-
content/uploads/2023/02/unhrc _candidature 2023-2025.pdf. [Accessed: 7 August 2025]. p. 2.
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times,®* as well as to its predecessor.®”® The South African Government has reaffirmed its
commitment to the UN's human rights framework and the international rules-based order,37®
demonstrating its support for the HRC and its UPR mechanism. In its bid for a seat on the
HRC, the South African Government asserted that, ‘given its political character and historical
context, it is one of the UN member states that takes the international human rights agenda
very seriously’.®” In its UPR cycles the South African Government has echoed these

sentiments.3"8

Throughout its UPR cycles, the South African delegation has consistently articulated its
commitment to the success of the UPR. It regards the mechanism as a process that is fair,
impartial, and transparent; most importantly, perceives it as a vital platform for ensuring rights

realisation.®”® For instance, the South African Government has indicated that —

"[Clurrently, no other universal mechanism of this kind exists; therefore, South Africa welcomes
the opportunity to engage with the Human Rights Council at this level. The country views the
Universal Periodic Review process as an enriching experience for our nation and its people,
reaffirming our commitment to the advancement of human rights, both domestically and
globally." 380

374 South Africa was successfully elected to the council as a founding member for two consecutive
terms from 2006 to 2010. The country was also elected to two additional consecutive terms from 2014
to 2019, and from another three-year term started on 1 January 2023 to end of 2025. Republic of
South Africa. (n.d.,). South Africa’s candidature to the United Nations Human Rights Council (UNHRC)
2023 —2025. Available at

https://www.dirco.qov.za/wpcontent/uploads/2023/02/unhrc _candidature 2023-2025.pdf. [Accessed
23 June 2025].

375 South Africa was successfully elected to the council as a founding member for two consecutive
terms from 2006 to 2010. The country was also elected to two additional consecutive terms from 2014
to 2019.

376 Republic of South Africa. (2023). South Africa’s candidature to the United Nations Human Rights
Council (UNHRC) 2023 — 2025. Available at
https://www.dirco.gov.za/wpcontent/uploads/2023/02/unhrc_candidature 2023-2025.pdf. [Accessed
23 June 2025].

377 Republic of South Africa. (2023). South Africa’s candidature to the United Nations Human Rights
Council (UNHRC) 2023 — 2025. Available at
https://www.dirco.gov.za/wpcontent/uploads/2023/02/unhrc _candidature 2023-2025.pdf. [Accessed
23 June 2025].

378 Opening Statement by the Deputy Minister of Justice and Constitutional Development of the
Republic of South Africa, the Hon JH Jeffery, on the occasion of the Republic of South Africa’s
Response on the Universal Periodic Review at the 41st session of the Human Rights Council's
Universal Periodic Review (UPR) Working Group, held at the Palais des Nations, Geneva, November
2022. Available at https://static.pmg.org.za/1705100pening _Statement May2017 rev_5 DM.pdf.
[Accessed on 23 June 2025].

379 United Nations Human Rights Council (2008). Universal Periodic Review: First session meeting
highlights, 18 April 2008. Available at https.//www.ohchr.org/en/hr-bodies/upr/highlights18-
april2008pm. [Accessed: 23 June 2025]. para. 7.

380 Opening Statement by the Deputy Minister of Justice and Constitutional Development of the
Republic of South Africa, the Hon JH Jeffery, on the occasion of the Republic of South Africa’s
Response on the Universal Periodic Review at the 41st session of the Human Rights Council's
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In addition, scholarship regarding South Africa's first and second review cycles indicates that
the South African Government has publicly expressed its support for the HRC and its UPR
mechanism. It is asserted that ‘South Africa has endorsed the HRC and its UPR,
characterising it as an entity with 'first instance' responsibility for the universal enforcement of
human rights and the UPR as the epitome of the [Human Rights] Council's endeavours’.*®"
Furthermore, it is noted that ‘South Africa has used a variety of international platforms to
promote the HRC, describing it as the most suitable forum for addressing international human

rights issues’. 382

With regard to its participation in the review (interactive dialogue), South Africa has undergone
four reviews under the UPR mechanism,®? during which it has both accepted and made
recommendations. Figure 1 illustrates recommendations made to South Africa and those it

accepted across all four of its review cycles.

SA UPR recommendations trends
300
250
200
150
100
50
o | [ —
Received Accepted Noted
B UPR | [2008] 42 30 12
UPR 11 [2012] 154 137 17
UPR 11l [2017] 243 187 56
UPR IV [2022] 282 218 64
m UPR | [2008] UPR Il [2012] UPR 11l [2017] UPR IV [2022]

Figure 2: South Africa’s received and accepted recommendations 2008 - 2022

Source: UPR-Infor (2025), %4 adapted, M. Molo.

Universal Periodic Review (UPR) Working Group, held at the Palais des Nations, Geneva, November
2022. Available at https:/static.omq.org.za/1705100pening Statement May2017 rev_5 DM.pdf.
[Accessed on 23 June 2025].

381 Etone D, ‘The effectiveness of South Africa’s engagement with the universal periodic review
(UPR): potential for ritualism? (2017). South African Journal on Human Rights, 33(2), 258-285, p.
[hereinafter, Etone D (2017)].

382 Jordaan E. ‘South Africa and the United Nations Human Rights Council’, (2014). Human Rights
Quarterly, 36(1), 90-122. p. 91. Citing Chris Landberg, Pax South Africana and the Responsibility to
Protect, 2 Global Resp. To Protect 436, 457 (2010).

383 South Africa has been reviewed under the UPR mechanism in 2008, 2012, 2017, and 2022. Its
national reports are publicly accessible at https.//www.ohchr.org/en/hr-bodies/upr/za-index.
[Accessed: 11 August 2025].

384 UPR-INFO (2025). Recommendations. Available at https./upr-info-database.uwazi.io/en/library/.

63

https://uwcscholar.uwc.ac.za/home


https://static.pmg.org.za/170510Opening_Statement_May2017_rev_5_DM.pdf
https://www.ohchr.org/en/hr-bodies/upr/za-index
https://upr-info-database.uwazi.io/en/library/

Across four review cycles, the South African Government received 721 recommendations,
accepting 572,3% resulting in a 79 per cent acceptance rate, which is slightly above the global
average of 76 per cent.®® This high acceptance rate of UPR recommendations underscores
South Africa's commitment to fulfilling its human rights obligations. These recommendations
have predominantly, across the review cycles, focused on international norms, discrimination,
equality, the rights of vulnerable groups, conditions in detention centres, and freedom of
expression. The recurrence of many of these issues from previous cycles highlights ongoing
concerns that remain unaddressed. It is worth noting that 'acceptance’ of a recommendation
signifies a commitment to implementation, while 'noting' implies a degree of reluctance to
implement.3® It is also important to mention that South Africa, as a member state of the UN,
has made recommendations to other member states on human rights matters, including issues
related to discrimination, women's rights, and the ratification of international instruments. 3%
Regarding its reporting, the country faced criticism for the delayed submission of its first
national report to the UPR.3° However, recent submissions have been timely and compliant

with guidelines, reflecting improved consultations and a commitment to the UPR process. 3%

In relation to the implementation of recommendations, the South African Government has
made a public commitment to carrying out UPR recommendations at the national level, as
acknowledged by the Deputy Minister of DoJ&CD following the third UPR cycle in 2017.%°' He
emphasised the government's obligation to report on progress regarding human rights treaties
and expressed a commitment to practical measures aimed at addressing these

recommendations throughout the period from 2017 to 2022.3%

[Accessed: 11 August 2025].

385 UPR-INFO (2025). Recommendations. Available at https:/upr-info-database.uwazi.io/en/library/.
[Accessed: 11 August 2025].

386 United Nations Human Rights Council (2024). Universal Periodic Review: Facts & Figures 2024.
Available at https://www.ohchr.org/sites/default/files/documents/hrbodies/upr/UPR-Fact-and-Figures-
2024.pdf. [Accessed: 12 August 2025].

387 McGregor L Are States racing to the top in the third cycle of UPR? A view from the UK’s Equality
and Human Rights Commission, 09 October 2017. Universal Rights Groups. Available at
https://www.universal-rights.org/states-racing-top-third-cycle-upr-view-uks-equality-human-rights-
commission/. [Accessed: 12 August 2025]. para. 2.

38 Yemo R, ‘Universal Periodic Review, violence against women and state capacity: Evidence from
South Africa’, (2025). South African Journal on Human Rights, 1-15.

389 Etone D (2017) p. 264.

390 See, for example, South African Government’s national reports at UN Doc. HRC,
A/HRC/WG.6/27/ZAF/1. Sec, 1. para. 4; UN Doc. HRC, A/IHRC/WG.6/41/ZAF/1. Sec, 1. para. 1.
Available at https.//www.ohchr.org/en/hr-bodies/upr/za-index. [Accessed: 7 August 2025].

391 DoJ&CD (2017). Media Statement: National Consultative Workshop on South Africa’s Human
Rights’ Treaty Obligations, 7 December 2017. Available at

https://www.justice.qov.za/m _statements/2017/20171207-HMRtreaty.html. [Accessed: 8 August 2025].
392 DoJ&CD (2017). Media Statement: National Consultative Workshop on South Africa’s Human
Rights’ Treaty Obligations, 7 December 2017. Available at
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To this end, it is evident that the South African Government’s commitment to, and engagement
with the HRC and its UPR mechanism have progressively improved over time. The timely
submission of reports and enhanced stakeholder engagement regarding the state report are
indicative of this progress. This raises the question of whether this commitment has resulted
in the effective implementation of the accepted recommendations and, ultimately, the

realisation of rights at the national level.

5.2.2 Accepted UPR recommendations and extent of implementation

This section evaluates the recommendations made to South Africa and examines the extent
to which they have been implemented by the country. However, due to the scope of the study,
only a few selected recommendations are discussed, specifically those related to human rights
protected under the ICCPR, which will be further elaborated upon in the subsequent
subsection. It is important to note that the selection of recommendations under the ICCPR is
influenced by the fact that various human rights issues fall within the legislative and oversight

functions of the South African Parliament’s PCJ&CD, which is the primary focus of this study.

5.2.2.1 Selected recommendations made and accepted

At the 36™ session of the Human Rights Council concerning the UPR, the South African
Government presented its response to the recommendations made by other UN member
states regarding its human rights situation.3®® Subsequently, the South African Government
accepted 187 and noted 56 of the total of 243 recommendations made during its third review
cycle.?%* During the third review cycle, recommendations about human rights issues related

to the ICCPR were at the forefront,?* and the government committed to follow these

https://www.justice.gov.za/m_statements/2017/20171207-HMRtreaty.html. [Accessed: 8 August 2025].
393 See UN Doc. HRC, A/HRC/36/16. Report of the Working Group on the Universal Periodic Review:
South Africa, 17-29 September 2017. Available at https:/upr-
info.org/sites/default/files/documents/2017-08/a_hrc_36 16 e.pdf. [Accessed: 7 August 2025].

394 Human Rights Council (n.d.,). Universal Periodic Review: South Africa. Information on
recommendations made to South Africa can be accessed at https.//www.ohchr.org/en/hr-
bodies/upr/za-index. [Accessed: 13 August 2025].

395 See UN Doc. HRC, A/HRC/36/16/Add.1. UPR of South Africa (3rd Cycle — 27th session). The
matrix of recommendations can be accessed at https:/www.ohchr.org/en/hr-bodies/upr/za-index.
[Accessed: 13 August 2025].
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recommendations, a few of which are highlighted below, and report on their progress over the
next four years,3% that is, from 2017 to 2022.

In light of reports detailing instances of torture and inhumane treatment of individuals, including
detainees, 3" several UN member states urged South Africa to ratify the OPCAT>®® and hold
multi-stakeholder consultations on a possible national preventive mechanism model most
suitable for South Africa to prevent torture and monitor detention facilities.*® Likewise, the
delegations from Estonia and Holy See also called on South Africa to take all necessary
measures to ensure that reports of ill-treatment and torture in prisons and detention centres
are thoroughly investigated.*® Additionally, the delegation from Mexico encouraged South
Africa to improve conditions within correctional facilities and to address issues of overcrowding
whilst Norway recommended that South Africa allow international inspections of its detention

facilities. 40!

Moreover, due to reports of ongoing discrimination and violence against specific groups in
South Africa,*%? numerous UN member states urged the South African Government to
implement measures to combat racism, discrimination, and violence directed at LGBTQI+
individuals and foreign nationals.*®® Belgium, in particular, recommended that South Africa
enhance protections for LGBTQI+ individuals against stigmatisation, harassment, and
discrimination by fostering tolerance for sexual diversity and various gender identities and by
clearly designating acts of violence against these individuals as hate crimes.*%* Similarly, the
delegation from Honduras urged the South African Government to heed the Human Rights
Committee's recommendation to intensify efforts to prevent and eliminate all forms of racism

and xenophobia and to improve policing responses to violence against non-citizens. 4%

3% See, UN Doc. HRC, A/HRC/36/16/Add.1.

397 See, UN Doc. HRC, A/lHRC/WG.6/41/ZAF/3. Sec, lll. para 17 & 78.

3% See, UN Doc. HRC, A/HRC/36/16/Add.1. Recs. 139.18; 139.14; 139.15; 139.13; 139.17; 139.7;
139.8; 139.9; 139.10; 139.11; 139.12.

399 See UN Doc. HRC, A/HRC/36/16/Add.1. Recs. 139.14; 139.15.

400 A/THRC/36/16/Add.1. Rec. 139.17.

401 UN Doc. HRC, A/HRC/36/16/Add.1. Rec.139.18.

402 See, UN Doc, HRC, A/IHRC/WG.6/41/ZAF/3. Summary of stakeholders’ submissions on South
Africa: Report of the Office of the United Nations High Commissioner for Human Rights, 23 August
2022. The SAHRC and several stakeholders in their submissions to the Human Rights Council raised
concerns regarding persisting discrimination and violence against certain groups including LGBTQI+
persons and foreign nationals.

403 UN Doc. HRC, A/HRC/36/16/Add.1. Recs.139.99; 139.98; 139.78; 139.97; 139.89.

404 UN Doc. HRC, A/HRC/36/16/Add.1. Rec.139.99.

405 UN Doc. HRC, A/HRC/36/16/Add.1. Rec.139.63.
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Additionally, issues relating to administration of justice, fair trials, and the protection of freedom
of expression and opinion were also at the forefront of recommendations made to South
Africa.*%® In this context, the delegation from Burundi recommended that South Africa facilitate
access to justice, ensure fair trials, and provide legal aid to those in need.*” Similarly, Iceland
recommended the country to redouble its efforts to reduce the use of excessive force by the
police through a comprehensive effort to educate police on proper procedures and prosecute
those law enforcement officials who persist.*®® Furthermore, in light of reports concerning
violations against human rights activists,**® the delegation from Poland encouraged South
Africa to continue its efforts to ensure the right to access to information and freedom of
expression by adopting regulations that would be in accordance with both the South African
Constitution and the international treaties,*'® while Sweden recommended the country to
protect journalists and writers, especially those working for state-owned media houses or
public broadcasters, so that they can work freely and without fear of reprisal for expressing

critical opinions or covering subjects that the Government may find sensitive.*!!

Despite South Africa’s acceptance of 187 of recommendations, the country noted more than
56 critical human rights recommendations made by other UN member states. For example,
the South African Government simply noted a recommendation from countries such as Spain,
Portugal and Montenegro to ratify the Optional Protocol to the Convention on the Rights of the
Child on a Communications Procedure (CRC-OPIC).#'2 The same recommendation has been
a prominent feature in the recommendations made to South Africa by other regional and
international human rights bodies such as the African Committee of Experts on the Rights and
Welfare of the Child and the UN Committee on the Rights of the Child.*'3

406 See UN Doc. HRC, A/HRC/36/16/Add.1. UPR of South Africa (3rd Cycle — 27th session). The
matrix of recommendations can be accessed at https.//www.ohchr.org/en/hr-bodies/upr/za-index.
[Accessed: 13 August 2025].

407 UN Doc. HRC, A/HRC/36/16/Add.1. Rec.139.115.

408 UN Doc. HRC, A/HRC/36/16/Add.1. Rec.139.111.

409 See, for example, UN Doc. HRC, A/IHRC/WG.6/41/ZAF/3. Sec, Il. para. 3. Summary of
stakeholders’ submissions on South Africa: Report of the Office of the United Nations High
Commissioner for Human Rights, 23 August 2022. The South African Human Rights Commission in
its submission to the Human Rights Council noted victimisation and alleged assassination attempts on
whistle-blowers and human rights defenders.

410 UN Doc. HRC, A/HRC/36/16/Add.1. Rec.139.118.

411 UN Doc. HRC, A/HRC/36/16/Add.1. Rec.139.121.

412 UN Doc. HRC, A/HRC/36/16/Add.1. Rec.139.20.

413 See, for example, The United Nations Committee on the Rights of the Child (CRC) reviewed the
combined third to sixth periodic reports of South Africa concerning children's rights during its meetings
on 24 and 25 January 2024. Likewise, during its Ordinary Session, held from 26 April to 6 May 2023,
the African Committee of Experts on the Rights and Welfare of the Child (ACERWC) evaluated the
periodic report submitted by South Africa on its obligations under Article 43 of the African Charter on
the Rights and Welfare of the Child (the Charter). These bodies recommended the South African
Government to ratify the CRC-OPIC.
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This section of the study highlights South Africa's commendable history of accepting UPR
recommendations aimed at enhancing human rights conditions and ensuring adequate
resources for Chapter 9 institutions, which are responsible for promoting and protecting these
rights. However, commentators caution that merely endorsing a recommendation does not
guarantee its implementation; instead, it represents a crucial preliminary phase towards
genuine execution.*™ This observation raises questions about the extent to which the South
African government has acted on its accepted recommendations and, consequently, achieved

rights realisations at the national level.

5.2.2.2 The extent of the implementation of accepted recommendations

The UPR mechanism has completed three full review cycles since 2008,4'® with the fourth
cycle currently underway, having commenced in November 2022 and anticipated to conclude
in December 2027. The passage of time since 2008, has enabled scholars, non-governmental
organisations (NGOs), UN agencies, and NHRIs to provide comprehensive assessments
regarding implementation of UPR recommendations by states and the resulting impact on the
ground. Furthermore, states are reviewed based on three primary source documents: the
national report prepared by the State under Review (SuR), a compilation of information from
UN agencies, and a summary of submissions from other stakeholders, including NGOs,
CSOs, and NHRIs.#"® Therefore, South Africa’s progress in implementing its
recommendations should be viewed within the context of these source documents. However,
this does not imply that the study does not utilise any other credible information regarding

South Africa’s human rights conditions.

In response to the recommendations discussed in Paragraph 5.2.2.2.1, the South African
Government ratified the OPCAT in June 2019 and incorporated the UNCAT into domestic law

through the Prevention and Combating of Torture of Persons Act 13 of 2013.4'" To prevent

414 McGregor L Are States racing to the top in the third cycle of UPR? A view from the UK’s Equality
and Human Rights Commission, 09 October 2017. Universal Rights Groups. Available at
https://www.universal-rights.org/states-racing-top-third-cycle-upr-view-uks-equality-human-rights-
commission/. [Accessed: 12 August 2025]. para. 3.

415 See Figure 1 above.

416 United Nations Human Rights Council (2025). Basic facts about the UPR.
https://www.ohchr.org/en/hr-bodies/upr/basic-facts. [Accessed: 7 August 2025].

417 UN Doc. HRC, A/HRC/WG.6/41/ZAF/1. Sec, IV. para. 17. National report submitted pursuant to
Human Rights Council resolutions 5/1 and 16/21: South Africa, 24 August 2025. [hereinafter, UN Doc,
HRC, A/HRC/WG.6/41/ZAF/1].
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torture and monitor places where people are and could be deprived of their liberty, and
responding to UPR recommendations, the South African Government established the National
Preventive Mechanism (NPM) in 2019. To operationalise the NPM, the South African
Government designated the SAHRC as a coordinating statutory body with other oversight
bodies, such as the Judicial Inspectorate for Correctional Services (JICS) and the Independent
Police Investigative Directorate (IPID).4'® Similarly, to address prison conditions and
overcrowding, according to the Department of Correctional Services (DCS) annual report
2021/22 and the 2022 country’s UPR national report, the South African Government adopted
the Overcrowding Reduction Strategy in 2021.4'® Furthermore, South Africa implemented a
President's Special Remission in 2019 and the 2020 COVID-19 Special Parole Dispensation,
which resulted in the release of 15,911 low-risk sentenced prisoners into community
corrections during the 2019/2020 fiscal year.%?° As a result of these measures, South Africa’s
prison overcrowding reportedly decreased by 28 percent during the same financial year. %'
But this achievement did not last long. For example, a 2021 DCS verification exercise revealed
that overcrowding had increased from 27 percent in the 2020-2021 fiscal year to 32 percent
in the 2021-2022 fiscal year, while bedspace had decreased.*?? Additionally, the South African
Government’s UPR national report indicates that correctional services officials received torture
prevention training focused on the Prevention and Combating of Torture of Persons Act in
2013, and this training program emphasised the prevention of torture by correctional officials
during their interactions with inmates in prison facilities. *?® Although it is not clear how many
officials were trained, according to the report, the training has been provided to all Heads of
Correctional Centres and Heads of Community Corrections, and is also included in the
Learnership for Correctional Services offered by the DCS.*?* Despite these measures, torture
is still taking place in South Africa, especially in places of detention. The Judicial Inspectorate
for Correctional Services (JICS) Second Quarterly Performance Report 1 July — 30 September
2023 reflects that of the 39 unnatural deaths of inmates, 28 were classified as unknown

causes, and five were identified as suicides by hanging and 30 complaints of alleged assault

418 UN Doc. HRC, A/HRC/WG.6/41/ZAF/1. Sec, IV. para. 17. See also SAHRC (n.d.,). About the NPM.
https://sahrc.org.za/npm/index.php/about-the-npm. [Accessed: 19 August 2025]. para. 4.

419 UN Doc. HRC, A/HRC/WG.6/41/ZAF/1. Sec, IV. para. 9. See also Department of Correctional
Services (2022). Department of Correctional Services Vote No. 22: Annual Report 2021/22 Financial
Year. Pretoria. Available at https./www.qgov.za/sites/default/files/qcis _document/202210/2022-09-22-
dcs-ar-202122.pdf. [Accessed: 19 August 2025].

420 UN Doc. HRC, A/HRC/WG.6/41/ZAF/1. Sec, IV. para. 9.

421 UN Doc. HRC, A/HRC/WG.6/41/ZAF/1. Sec, IV. para. 9.

422 DCS (2022). Annual Report 2021/22. p. 16. Available at
https://www.gov.za/sites/default/files/gcis_document/202210/2022-09-22-dcs-ar-202122.pdf.
[Accessed: 20 August 2025].

423 UN Doc. HRC, A/HRC/WG.6/41/ZAF/1. Sec, IV. para. 11.

424 UN Doc. HRC, A/HRC/WG.6/41/ZAF/1. Sec, IV. para. 11.
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of inmates by officials.*?®* The 2023/24 Independent Police Investigative Directorate Annual
Report similarly reflects reported cases (by 30 June 2024) of 50 deaths in police custody, 117
deaths as a result of police action, 22 rapes by police officials, 56 cases of torture, and

allegations of over 834 cases of assault of police suspects. 4%

To tackle discrimination and violence against specific groups, the South African Government
enacted the National Plan to Fight Racism, Racial Discrimination, Xenophobia, and Related
Intolerance on 27 February 2019.4?” Moreover, the South African Government has engaged
key stakeholders in significant duties and activities to operationalise the National Plan.*? In
relation to discrimination and violence against LGBTQI+ individuals, the South African
Government references a 2011 National Task Team that continues its efforts to combat
discrimination and violence against these vulnerable groups.“?° The country emphasised that
the 2011 National Task Team had piloted a guide for service providers on sexual orientation,
gender identity, and expression across six provinces, with a national rollout planned for
2020.4%° The "LGBTI Sector" strategy has since been renamed the "National Intervention

Strategy" to encompass equality issues.**'

In addition, in response to recommendations aimed at enhancing justice administration and
access, the South African Government has reported on various initiatives to improve these
areas. It stated that legal assistance is available for all criminal and civil proceedings for South
Africans who meet specific qualifications outlined in the Constitution“*? and the Regulations
established under section 23(1) of the Legal Assistance South Africa Act 39 of 2014.43%
Furthermore, the South African Government extends legal support to all individuals, including
foreign nationals and vulnerable groups, bolstered by legal aid regulations that were amended,

gazetted, and implemented in March 2019.4% These modifications improved the Legal Aid SA

425 JICS (2023). Second Quarterly Performance Report 1 July — 30 September 2023. Available at
http.//www.jics.qov.za/wp-content/uploads/2024/05/JICS-QR-2-July-2023-Sep-2023.pdf. [Accessed:
19 August 2025].

426 PMG. (2024). Presentation to the Select Committee on Security and Justice: IPID’s Budget and
Annual Performance Plan 2024/25 Financial Year, 30 October 2029. p. 23. Available at
https://pbmq.org.za/committee-meeting/39784/. [Accessed: 19 August 2025].

427 UN Doc. HRC, A/HRC/WG.6/41/ZAF/1. Sec, VII. para. 91.

428 UN Doc. HRC, A/HRC/WG.6/41/ZAF/1. Sec, VII. para. 91.

429 UN Doc. HRC, A/HRC/WG.6/41/ZAF/1. Sec, VI. paras. 79.

430 UN Doc. HRC, A/HRC/WG.6/41/ZAF/1. Sec, VI. paras. 80.

431 UN Doc. HRC, A/HRC/WG.6/41/ZAF/1. Sec, VI. paras. 80.

432 For example, sections 35 and 28(1)(h) of the South African Constitution address the rights of
arrested, detained, and accused persons, and children, respectively. Section 35 outlines the rights of
arrested, detained, and accused individuals during arrest, detention, and trial, including the right to
remain silent, legal representation, and a fair trial, while section 28(1)(h) focuses on the rights of
children, specifically their right to be protected from maltreatment, neglect, abuse, or degradation.
433 UN Doc. HRC, A/HRC/WG.6/41/ZAF/1. Sec, IV, para. 4.

434 UN Doc. HRC, A/HRC/WG.6/41/ZAF/1. Sec, IV, para. 6.
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Means Test, which defines the income threshold for accessing legal aid services, thereby

broadening access to legal assistance for a higher number of individuals. 43

The South African Government should be commended for its endeavours to implement the
UPR recommendations made by UN member states during their third review cycle. This shows
commitment to protection of human rights and compliance with its international obligations.
However, the SAHRC, UN agencies, and various groups that provided feedback during South
Africa’s UPR have raised concerns about the slow progress in addressing important human

rights issues, which are explained below.

Despite the ratification of the UNCAT in 1998, its Optional Protocol in 2019, and the enactment
of the Prevention and Combating of Torture of Persons Act in 2013, reports indicate that
individuals, including detainees, continue to face torture and inhumane treatment at the hands
of law enforcement.*%¢ The Independent Police Investigative Directorate (IPID) has confirmed
these allegations in its 2023/24 annual report, which documented 460 police-related deaths,
comprising 212 in prison and 273 cases of torture, marking a 20 percent increase in reported
torture incidents and a staggering 75 percent rise in rapes occurring in police custody.*3” The
report also highlighted over 3,100 cases of assault, which underscore the prevalence of police
brutality in South Africa.**® Additionally, the Committee Against Torture (CAT) has raised
concerns that torture is not classified as a serious offence with a minimum sentence in the
country.**® CAT noted that no public officials have been convicted under the Prevention and
Combating of Torture of Persons Act in 2013, which lacks a structured process for justice or
enquiries.* CAT further noted that segregation has supplanted the abolished practice of

solitary confinement; yet it effectively constitutes a covert form of solitary confinement,

435 UN Doc. HRC, A/HRC/WG.6/41/ZAF/1. Sec, IV, para. 6.

436 See, for example, UN Doc. HRC, AIHRC/WG.6/41/ZAF/2. South Africa - Compilation of information
prepared by the Office of the United Nations High Commissioner for Human Rights, 17 August 2022
[hereinafter, UN Doc. HRC, A/HRC/WG.6/41/ZAF/2]; UN Doc. HRC, A/IHRC/WG.6/41/ZAF/3.
Summary of stakeholders’ submissions on South Africa: Report of the Office of the United Nations
High Commissioner for Human Rights, 23 August 2022. [hereinafter, UN Doc. HRC,
A/HRC/WG.6/41/ZAF/3].

437 |PID (2024). Presentation to the Select Committee on Security and Justice IPID’s Budget and
Annual Performance Plan 2024/25 Financial Year, 30 October 2024. Available at
https://static.pomg.org.za/241030 IPID _Select Committee Briefing.pdf. [Accessed: 8 July 2025]. p.
22-24.

438 |PID (2024). Presentation to the Select Committee on Security and Justice IPID’s Budget and
Annual Performance Plan 2024/25 Financial Year, 30 October 2024. Available at
https://static.omq.org.za/241030 IPID Select Committee Briefing.pdf. [Accessed: 8 July 2025]. p.
22-24,

439 UN Doc. HRC, A/HRC/WG.6/41/ZAF/2. Sec, IV. para. 12.

440 UN Doc. HRC, A/HRC/WG.6/41/ZAF/2. Sec, IV. para. 12.
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permitting isolation for a duration of two months, which constitutes a blatant violation of the

Mandela Rules.**'

Moreover, notwithstanding South Africa's efforts to improve prison conditions and mitigate
overcrowding, studies indicate that such conditions continue to be inadequate. According to a
2023 report from Prison Insider, metropolitan remand centres remain overcrowded.**? This
report also asserts that at least ten South African prisons have occupancy rates exceeding
200 percent due to factors such as judicial delays, administrative issues, mandatory minimum
sentences, limited access to required pre-release programs, and prolonged pre-trial
incarceration.*** Additionally, financial barriers hinder inmates from securing their release, as
many are unable to pay fines or bail.*** Moreover, CAT expressed concerns about individuals
deprived of their liberty, noting that “they appeared to be predominantly young, marginalised,
and vulnerable, typically under the age of 25, with 80 percent being non-white; nearly half
were in pre-trial detention, with male non-whites more likely to be detained before trial”.**® This
situation persists even with South Africa's increase of the Legal Aid SA Means Test, a move
the government claimed would allow more individuals to access legal assistance.**
Commentators further argue that overcrowding in correctional facilities negatively impacts bed
availability, infrastructure maintenance, inmate health, security management, official safety,
and the ability of the DCS to develop and rehabilitate offenders. 44

Likewise, several stakeholders who submitted combined UPR submissions raised concerns
regarding freedom of opinion and expression in South Africa. These stakeholders documented

instances of assaults on journalists by law enforcement, government officials, and civilians,

441 United Nations (2019). Committee against Torture examines the situation in South Africa, 01 May
2019. Available at https.//www.ohchr.org/en/news/2019/05/committee-against-torture-examines-
situation-south-africa. [Accessed: 19 August 2025]. The Nelson Mandela Rules stipulate that solitary
confinement should be employed solely in exceptional circumstances, as a last resort, for the minimal
length necessary, and must undergo independent assessment. Prolonged solitary confinement,
defined as imprisonment lasting more than 15 consecutive days, is forbidden.

442 Prison Insider (2023). South Africa: prisons in 2023. Available at
https://www.prisoninsider.com/en/articles/south-africa-prisons-in-2023. [Accessed: 8 July 2025].

443 Prison Insider (2023). South Africa: prisons in 2023. Available at
https.//www.prisoninsider.com/en/articles/south-africa-prisons-in-2023. [Accessed: 8 July 2025].

444 Prison Insider (2023). South Africa: prisons in 2023. Available at
https.//www.prisoninsider.com/en/articles/south-africa-prisons-in-2023. [Accessed: 8 July 2025].

445 United Nations (2019). Committee against Torture examines the situation in South Africa, 01 May
2019. para. 3. Available at https.//www.ohchr.org/en/news/2019/05/committee-aqainst-torture-
examines-situation-south-africa. [Accessed: 19 August 2025].

446 UN Doc. HRC, A/HRC/WG.6/41/ZAF/1. Sec, IV, para. 6.

447 Legodi R & Dube M, ‘Community Reintegration of Offenders at an Overcrowded Rural Correctional
Facility: Work Experiences of Correctional Officials’, (2023). Social Sciences, 12, 489. Available at
https://doi.org/10.3390/socsci12090489. [Accessed: 11 August 2025].
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including a fatality and notable online abuse.**® Concerns were raised about the
criminalisation of "false news" which has the potential to further undermine media freedoms. 4°
The Prevention and Combat of Hate Crimes and Hate Speech Bill (2018) criminalises hate
speech, a move stakeholders argue is excessive, particularly in light of the civil restrictions
imposed by the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000. 4°
It is also observed that the Hate Speech Bill fails to provide a clear definition of racism.*%! The
absence of whistleblower protection and relevant legislation has raised additional concerns, 45
with reports suggesting that human rights activists, especially women advocating against

corruption and for housing, and environmental rights, have faced harassment.*%3

As previously noted, the South African Government has made notable progress in addressing
discrimination and violence against specific groups. However, numerous stakeholders have
reported that foreign nationals in South Africa continue to experience xenophobic violence and
derogatory remarks from political figures.*%* Concerns have also been expressed regarding
proposed legislation that may perpetuate xenophobia, such as the Gauteng Township
Economic Development Bill (2020),%** which restricts foreign nationals from operating
businesses.**® Additionally, policies like the draft Labour Migration Policy impose quotas on
the employment of foreign nationals in particular sectors.**” Reports have highlighted
allegations of abuses in immigration detention facilities, including prolonged detention periods,
restricted access to legal representation, corruption and bribery, the use of force, arbitrary
detention, and poor detention conditions.*®® In relation to discrimination and violence against
LGBTQI+ individuals, several stakeholders emphasised that, despite existing legal and policy
protections, violence and discrimination against LGBTQI+ persons remain systemic in South
Africa.*®® Reports also indicate that trans and gender-diverse individuals face significant
inequality, which heightens their risk of poverty and adversely affects their access to
citizenship, healthcare, and education.*® Furthermore, concerns have been raised that

criminalising sex work and drug use exposes trans and gender-diverse individuals, particularly

448 See UN Doc. HRC, A/HRC/WG.6/41/ZAF/3. Sec, Il C, Sec, 1. para. 21.
449 See UN Doc. HRC, A/HRC/WG.6/41/ZAF/3. Sec, Il C, Sec, 1. para. 22.
450 See UN Doc. HRC, A/IHRC/WG.6/41/ZAF/3. Sec, Il C, Sec, 1. para. 25.
451 See UN Doc. HRC, A/HRC/WG.6/41/ZAF/3. Sec, Il C, Sec, 1. para. 25.
452 See UN Doc. HRC, A/HRC/WG.6/41/ZAF/3. Sec, Ill C, Sec, 1. para. 25.
453 See UN Doc. HRC, A/HRC/WG.6/41/ZAF/3. Sec, lll C, Sec, 1. para. 27.
454 See UN Doc. HRC, A/IHRC/WG.6/41/ZAF/3. Sec, Ill C, Sec, 2. para. 74.
455 This Bill has since became the Gauteng Township Economic Development Act, 2022 (Act No. 2 of
2022) was signed into law on 29 April 2022.

456 See UN Doc. HRC, A/HRC/WG.6/41/ZAF/3. Sec, Ill C, Sec, 2. para. 74.
457 See UN Doc. HRC, A/HRC/WG.6/41/ZAF/3. Sec, lll C, Sec, 2. para. 74.
458 See UN Doc. HRC, A/HRC/WG.6/41/ZAF/3. Sec, lll C, Sec, 2. para. 77.
459 See UN Doc. HRC, A/HRC/WG.6/41/ZAF/3. Sec, Ill C, Sec, 2. para. 69.
460 See UN Doc. HRC, A/HRC/WG.6/41/ZAF/3. Sec, Ill C, Sec, 2. para. 70.
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those who are sex workers or drug users, to police violence, extortion, and detention, thereby

depriving them of their livelihoods. ¢!

Based on the evidence presented in the preceding discussion, South Africa’s implementation
of recommendations from its third UPR cycle reveals a mixed picture, showing both some
progress and significant gaps in addressing critical human rights issues. Although the
government has committed to addressing recommendations related to xenophobia, violence
against women, LGBTI+ rights, freedom of opinion and expression, as well as conditions of
detention, overcrowding, and instances of torture, inhumane, and degrading treatment, there
has been slow progress in establishing measures to tackle these human rights concerns,
which affect rights realisation at the national level. Thus, overall, the study concludes that
South Africa appears to demonstrate an average level of compliance with the accepted
recommendations, particularly those protected under the ICCPR. Consequently, there
remains considerable scope for improvement in the country’s implementation of its UPR

recommendations.

The question arises: What are the reasons behind the inadequate implementation of the UPR
recommendations by the South African Government and, to some extent, the concluding

observations from other UN human rights bodies?

5.2.3 Possible explanations for poor implementation

The question raised above has been a significant issue that scholars in the fields of
international human rights law and international relations have sought to address. In its efforts
to ensure the implementation of human rights norms and standards, the UN has established
both treaty-based and charter-based monitoring mechanisms.“%? Despite the existence of
these UN human rights mechanisms, evidence suggests that states have made insufficient
progress in implementing the recommendations from the UPR and other UN human rights

mechanisms,*%® which prompts several possible explanations. Although not specifically

461 See UN Doc. HRC, A/IHRC/WG.6/41/ZAF/3. Sec, Ill C, Sec, 2. para. 71.

462 For example, the treaty-based bodies include Committee on the Elimination of Racial
Discrimination; Committee on Economic, Social and Cultural Rights, amongst others; and charter-
based bodies such as Universal Periodic Review, Special Procedures, and Independent Investigation.
463 Shah S & Sivakumaran S, ‘Complementing UN Human Rights Efforts Through Universal Periodic
Review’, (2024). Journal of Human Rights Practice, 16(3), 794-818; Also see Amna N, ‘A UPR
Perspective on Capital Punishment and the Kingdom of Saudi Arabia’, (2022). Muslim World Journal
of Human Rights, 19(1), 77-94. Available at https:/doi.org/10.1515/mwjhr-2022-0015. [Accessed: 12
August 2025].
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focused on South Africa, researchers such as Michael Lane,*%* Valentina Carraro,*®® and
Damian Etone*® have explored compliance theories to understand why states either adhere
to or fail to implement human rights standards and accepted recommendations. Their studies
provide helpful information regarding the factors contributing to the inadequate implementation

of human rights standards by states.

On one hand, Etone contends that the UPR is an evolving mechanism whose effectiveness is
constrained by factors such as politicisation, regionalism, and ritualism; nonetheless, it can be
enhanced within the current cooperative framework.“¢” Conversely, Carraro argues that there
is a notable discrepancy between states' willingness to ratify international human rights
treaties and their actual compliance with these treaties.“% This issue can be mitigated through
the active involvement of other stakeholders, such as NGOs, which can play a vital role in both
the information-gathering and implementation phases, thereby applying pressure on
governments to meet their commitments.*®® Lane specifically posits that a lack of
implementation is influenced by the degree to which domestic human rights actors mobilise to
encourage national governments to take action.*’® This theory of domestic mobilisation also
finds expression in the UN, with its Secretary-General highlighting that, "...[a]lthough the
responsibility for follow-up to recommendations of international human rights mechanisms lies
with the state, other stakeholders have a significant role to play in promoting and advancing

their implementation."*"

Moreover, the importance of the role of domestic human rights actors in the promotion and
protection of human rights has become an attractive topic in the global implementation
agenda. The HRC has been encouraging cooperation among domestic actors within the
national protection system.*’2 Furthermore, the theories of "domestic mobilisation", "domestic

institutionalisation", and "domestic judicial influence" articulate the significance and

464 Lane M, (2022b).

465 Carraro V, ‘Promoting Compliance with Human Rights: The Performance of the United Nations’
Universal Periodic Review and Treaty Bodies’, (2019). International Studies Quarterly, 63, 1079—
1093. [hereinafter, Carraro V, 2019].

466 Etone D, ‘Theoretical challenges to understanding the potential impact of the Universal Periodic
Review Mechanism: Revisiting theoretical approaches to state human rights compliance’, (2019).
Journal of Human Rights, 18(1), 36-56. [hereinafter, Etone D (2019)].

467 Etone D (2019). p. 1&2.

468 Carraro V (2019). p. 1083.

469 Carraro V (2019). p. 1083.

470 Lane M, (2022a). p. 932.

471 Lane M (2022b). p. 932. citing Antonio Guterres in UN Doc. GA, A/72/351. Strengthening United
Nations action in the field of human rights through the promotion of international cooperation and the
importance of non-selectivity, impartiality and objectivity: Report of the Secretary-General, 21 August
2017. Available at https://docs.un.org/en/A/72/351. [Accessed: 12 August 2025].

472 UN Doc. HRC, A/HRC/RES/35/29. para. 4.
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recognition of various domestic human rights actors.*’® These theories view the state as a
complex of diverse actors, each with distinct interests and motivations, rather than a monolithic
entity.4’* In this context, state actors include national governments, legislatures, judicial
bodies, and national human rights agencies,*’® as well as private organisations, such as
NGOs, advocacy groups, and the media.*’® Lagoutte posits that parliaments, courts, national
human rights institutions, security forces, central and local governments play a central role in
the protection and promotion of human rights at the domestic level, and are duty bearers of a

state’s obligation to respect, protect and fulfil human rights.*’”

Additionally, other commentators suggest that a state's international obligation may permeate
domestic matters, thereby enhancing the influence of each of these entities in their pursuit of
individual interests.#’® Numerous studies, particularly those by Jensen, Lagoutte & Lorion
highlight the importance of the role of national actors in shaping adherence to international
treaties, while Lane M elucidates the impact of domestic actors on state compliance with the
UPR.#7® Etone's research on the national protection system in South Africa reveals the crucial
roles of the judiciary, legislatures, NHRIs, and civil society in ensuring governmental
accountability for implementation.*® The findings of these studies are reinforced by other
scholars, contributing to a substantial and persuasive body of literature regarding the

importance and potential role that national parliaments can play in the UPR process. 4?"

To this end, the study asserts that improving the implementation of UPR guidelines and the
realisation of rights in South Africa necessitates significant engagement and mobilisation
among national domestic human rights stakeholders. The South African Parliament and its
PCJ&CD are essential national human rights entities capable of promoting the engagement
and mobilisation of domestic human rights players, including NGOs, CSOs, and NHRIs. The

study further asserts that, as elaborated in chapter four, the South African Parliament,

473 See, for example, Michael Lane (2022b)]; Jensen SBL, Lagoutte S & Lorion S, ‘The Domestic
Institutionalisation of Human Rights: An Introduction, (2019). Nordic Journal of Human Rights, 37(3),
165-176. [hereinafter, Jensen SBL, Lagoutte S & Lorion S (2019)]; Powell EJ & Staton JK, ‘Domestic
Judicial Institutions and Human Rights Treaty Violation’, (2009). International Studies Quarterly, 53(1),
149-174. p. Available at https:/doi.org/10.1111/.1468-2478.2008.01527.x. [Accessed: 12 August
2025].

474 Jensen SBL, Lagoutte S & Lorion S (2019). p. 169; Lane M (2022b). p. 508.

475 Jensen SBL, Lagoutte S & Lorion S (2019). p. 169.

476 Lane M (2022b). p. 516.

477 Lagoutte S, ‘The Role of State Actors Within the National Human Rights System’, (2019). Nordic
Journal of Human Rights, 37(3), 177-194. p. 177-178.

478 Lane M (2022b). p. 517.

479 See Lane M (2022b).

480 See Etone D, (2017).

481 See, for example, Zhu, L, (2017); Roberts Lyer K, (2019); Lane M, (2022).
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specifically its PCJ&CD, possesses constitutionally assigned roles and functions that enable
it to effectively ensure state adherence to human rights obligations and the enforcement of

human rights standards at the national level.

5.3 The PCJ&CD and the UPR mechanism

The preceding chapter of the study examined the role of the South African Parliament in
promoting and protecting human rights within its constitutional mandates. Building on this, this
section analyses the extent to which the PCJ&CD has engaged with the country's UPR
mechanism through its legislative and oversight functions. However, before delving into this
topic, it is essential to understand the significance and prospects of the PCJ&CD's involvement

in the UPR mechanism process.

5.3.1 The importance and opportunities for PCJ&CD’s participation in the UPR
process

Chapter two of the research indicates that the UPR is a United Nations human rights institution
that evaluates the human rights records of all UN Member States. It offers opportunities for
other stakeholders to participate in its process, including national parliaments. Chapter three
of the study alluded to the importance of national parliaments in the mechanism. South Africa's
involvement in this process provides a crucial opportunity to assess national human rights

responsibilities, particularly the roles of state institutions such as Parliament and the PCJ&CD.

5.3.1.1 The importance of participation

The role of the South African Parliament’s PCJ&CD is important in the UPR mechanism and
has a basis in international [human rights] law and the South African Constitution. The HRC
encourages parliamentary committees to play an active role in the promotion and protection
of human rights.*3? The Constitution mandates the South African Parliament to scrutinise and
oversee the actions of the executive and enact and amend national laws.*® Thus, the role of

the PCJ&CD in the UPR mechanism should be viewed within the context of these frameworks.

The oversight function of the PCJ&CD is crucial for enhancing democratic accountability. As

outlined in Chapter Two of the study, the UPR evaluates the country’s adherence to

482 UN Doc. HRC, A/HRC/RES/35/28.
483 Section 43 of the South African Constitution, 1996.
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international human rights standards.“®* Consequently, the Committee, as an oversight body,
has a significant role in ensuring that the executive is held accountable for fulfilling human
rights obligations, particularly concerning the Department of Justice and Constitutional
Development (DoJ&CD). The DoJ&CD is accountable to Parliament and specifically to the
Committee, serving as the primary department responsible for state reporting to the Human
Rights Council. By participating in the UPR process, the Committee can scrutinise and
oversee the DoJ&CD activities and ensure that the perspectives of Parliament contribute to a

balanced and independent assessment.

Moreover, through its oversight function, the Committee ensure the implementation of the UPR
recommendations at the national level. For instance, during the third review cycle (2017), the
South African Government committed to implementing a number of UPR recommendations
before the next review cycle (2022). However, reports indicate that the government did put
measures in place to address critical human rights violation in the country.#® Thus, the
Committee can track the progress of UPR recommendations that relate to justice,
constitutional development, and the rule of law. To ensure State compliance, the Committee
can integrate these into its oversight work plans and require periodic reporting from the
DoJ&CD.

The Commonwealth Parliamentary Association asserts that “...[p]arliaments play a crucial
oversight role in ensuring governments’ compliance with international human rights obligations
and translating them into national legislation and policies.”#®¢ Thus, through its legislative
function or powers, the Committee can bridge the gap between international and national
human rights obligations. In this regard, the Committee can facilitate domestication of
international human rights standards and ensure that laws, policies, and institutions are in line
with South Africa’s international commitments. In this way, the Committee would be acting as
a conduit between the UPR process and the South African public, translating international

obligations into legislative and policy priorities.

484 See Chapter Two of the study.

485 See the discussion in para 5.2.2.1.2 above.

486 The Commonwealth (2020). Parliaments have key role in response to ‘human rights emergency’,
20 November 2020. Statement by Michelle Bachelet, UN High Commissioner for Human Rights at a
two-day workshop for parliamentarians of the Asia and the Pacific regions on parliamentary
engagement with the work of the UN Human Rights Council (HRC) and its Universal Periodic Review
(UPR). Available at https.//thecommonwealth.org/news/parliaments-have-key-role-response-human-
rights-emergency. [Accessed: 12 August 2025].
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5.3.1.2 Opportunities for participation

The HRC has been advocating for parliamentary involvement in the international human rights
framework, particularly within the UPR mechanism. It has passed several resolutions
encouraging national governments to involve their parliaments at every step of the UPR
process, such as when preparing national reports, taking part in reviews, either as part of the
national team or as observers, and putting recommendations into action.*®” Thus, there are
numerous opportunities within the UPR mechanism that the Committee could leverage to

promote the realisation of rights in South Africa.

During the preparation of the national report, national governments are encouraged to conduct
comprehensive consultations with all relevant stakeholders.“% Parliament can contribute to
the national report submitted by the South African Government to the UPR. Thus, the PCJ&CD
can submit an independent parliamentary input or position paper, highlighting oversight
findings, human rights concerns, and implementation gaps. For instance, the Committee has
conducted several oversight visits to the South African detention centres.*®® The outcome
reports of these oversight visits could be submitted to the HRC or UN agencies (CAT) to inform
the UPR of South Africa. During the review, the HRC has encouraged active participation of
national parliaments and their parliamentarians in the reviews. MPs may engage in the
national delegation attending the review, and it is noteworthy that recent reviews are
increasingly conducted via virtual platforms, or they may opt to participate in the review as
observers.*% Although there is no evidence to suggest that the South African Parliament or its
parliamentarians have attended the UPR, there are practical examples of parliamentarians

from other national parliaments participating in their country’s reviews. 4%

To this end, it can be concluded that parliamentary participation, including the Committee, is
important in the UPR mechanism, and there are several opportunities for their participation.
This is evident in the series of UN resolutions and reports that emphasises parliamentary

importance in the UPR mechanism process. This, then, raises a pertinent question: What is

487 UN Doc. HRC, A/HRC/RES/35/29. para. 3

488 UN Doc. HRC, A/HRC/RES/5/1. para. 3(m).

489 PMG (2022). Report of the Portfolio Committee on Justice and Correctional Services on oversight
visits to Western Cape, KwaZulu-Natal, Mpumalanga and Gauteng Provinces, dated 23 September
2022. Available at https:/pmqg.org.za/tabled-committee-report/5090/. [Accessed: 12 August 2025]. The
focus area for these oversight visits was on infrastructure, rehabilitation, skills development, and
social reintegration.

490 Kirchmeier F (2009). p. 2.

491 Examples of active parliamentary participation are provided in Chapters 3 and 4 of the study.

79

https://uwcscholar.uwc.ac.za/home


https://pmg.org.za/tabled-committee-report/5090/

the extent of the PCJ&CD's engagement in the country's UPR mechanism process and the

implementation of its recommendations regarding South Africa's human rights conditions?

5.3.2 Current practice of the PCJ&CD in the UPR mechanism

To begin with, the discussion in this section of the chapter should be viewed through the lens
of the preceding sections’ discussion on the importance of and the opportunities for PCJ&CD’s
participation in the UPR mechanism process and the implementation of its recommendations.
Moreover, its participation in the country’s UPR mechanism process should be understood

within the context of the three stages of the UPR mechanism process.

5.3.2.1 Preparation of documentation

In the preparation for the country’s UPR fourth cycle review, a panel chaired by the Deputy
Minister of DoJ&CD was formed to draft the national report, to be presented at the Human
Rights Council’s forty-first session.*%? South Africa’s fourth UPR national report indicates that
the DoJ&CD drafted the country’s report in consultation with various national stakeholders. 4%

Explicitly, the report indicates that —

‘...[i]t assembled the document utilising verified data and information from multiple government
departments, along with feedback obtained through an inter-institutional consultative process
involving state institutions that uphold democracy, national human rights institutions, and civil

society organisations’. 4%+

The above statement signifies that the South African Parliament or its parliamentarians were
sidelined and not consulted in the preparation of the fourth UPR national report. This is despite
the fact that the HRC has underscored the importance of broad consultation of all stakeholders
including parliaments,* as well as the constitutional responsibility of the DoJ&CD to provide

the PCJ&CD with regular reports on its activities.*°® With that said, recent evidence indicates

492 SAHRC (2022). Key Highlights of the International and Regional Human Rights Mechanisms
During 2022: Research Brief 2022. Available at

https://www.sahrc.org.za/home/21/files/SAHRC% 20International%20and%20Regional%20Human%2
ORights%202022-2023.pdf. [Accessed: 12 August 2025]. p. 11.

498 See, for example, UN Doc. HRC, A/IHRC/WG.6/41/ZAF/1. Sec, |. para. 1. National report submitted
pursuant to Human Rights Council resolutions 5/1 and 16/21: South Africa, 24 August 2022.

494 See, for example, UN Doc. HRC, A/IHRC/WG.6/41/ZAF/1. Sec, |. para. 1. National report submitted
pursuant to Human Rights Council resolutions 5/1 and 16/21: South Africa, 24 August 2022.

495 UN Doc. HRC, A/HRC/RES/5/1. para. 3(m).

496 Section 92(3) of the South African Constitution, 1996.

80

https://uwcscholar.uwc.ac.za/home


https://www.sahrc.org.za/home/21/files/SAHRC%20International%20and%20Regional%20Human%20Rights%202022-2023.pdf
https://www.sahrc.org.za/home/21/files/SAHRC%20International%20and%20Regional%20Human%20Rights%202022-2023.pdf

that some national parliaments have become more involved in the drafting of national reports,
or at the very least, are informed by national governments regarding the report’s content. An
illustrative example is the third report of Croatia under the UPR, submitted in February 2020,
which emerged from a comprehensive process that engaged all pertinent government entities,
civil society organisations (CSOs), and the Croatian Parliament.*®” Another example, is the
national report of Morocco that emerged from an extensive consultation process involving both
central and regional stakeholders, including the national parliament, culminating in its

submission in 2022.4%8

5.3.2.2 The review (interactive dialogue)

The South African Government appeared before the UNHRC on 7-18 November 2022, during
the 415t session of the UPR Working Group wherein the country was assessed on the progress
made in the implementation of its accepted recommendations from the third review cycle.*%®
The Deputy Minister of DoJ&CD led the South African delegation, which also included the
Deputy Ministers of Co-operative Governance and Traditional Affairs and Basic Education, as
well as senior government officials.®® In compliance with UNHRC requirements, the
delegation included women. %' However, the South African Parliament and its members were
not included in the delegation as delegates or as independent observers, as can be seen in

the country’s national report.

Evidence from previous UPR national reports also indicates that the South African Parliament
or its MPs have never participated in the UPR process across any of its four review cycles. %2
Be that as it may, evidence suggests that parliaments from other jurisdictions have participated
in the review. For instance, a member of the Supreme Assembly of Uzbekistan participated in
the State’s delegation to the UNHRC in 2020, and articulated the various initiatives

implemented by the Parliament of Uzbekistan to address the UNHRC's recommendations. 5%3

497 See UN Doc. HRC, A/HRC/WG.6/36/HRV/1. National report submitted in accordance with
paragraph 5 of the annex to Human Rights Council resolution 16/21: Croatia. para. 1.

4% The Moroccan government disclosed that a total of 12 regional consultations were conducted, and
notably, the report was submitted to both Houses of the Moroccan national parliament. See UN Doc.
HRC, A/HRC/52/7. Sec,1 A. para. 6.

499 UN Doc. HRC, A/HRC/WG.6/41/ZAF/1. Human Rights Council Working Group on the Universal
Periodic Review: Forty-first session, 7-18 November 2022. National report submitted pursuant to
Human Rights Council resolutions 5/1 and 16/21 - South Africa.

500UN Doc. HRC, A/HRC/52/17. Annex. p. 26.

501 UN Doc. HRC, A/HRC/52/17. Annex. p. 26.

502 South Africa’s UPR national reports can be accessed in the OHCHR web portal at
https://www.ohchr.org/en/hr-bodies/upr/za-index. [Accessed 12 August 2025].

503 |nter-Parliamentary Union. IPU welcomes human rights efforts by Uzbek Parliament, press
release, 25 May 2020. Available at https.//www.ipu.org/news/news-in-brief/2020-05/ipu-welcomes-
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Similarly, two delegates from both the Senate and the Chamber of Deputies of Italy engaged
in the 40th session of the UNHRC in 2020.%% In addition, representatives from the Ugandan
Parliamentary Committee participated in the session in Geneva to deepen their involvement

in the reporting process. °°°

5.3.2.3 Follow-up and implementation

The last stage of the UPR mechanism process, which is also a precursor for the next review,
is the follow-up and implementation of the recommendations and commitments. The national
government has the primary responsibility to follow-up and implements the recommendations
from the UPR including other UN human rights bodies.®% However, research indicates that
the implementation of the recommendations and commitments from UN bodies and the UPR
requires cooperation amongst national human rights stakeholders such as NGOs, CSOs and
NHRIs. 57

In recent years, the importance of the role of national parliaments in the implementation of the
UPR has become attractive for the global community and has been promoting active
participation of parliaments in the follow-up and implementation of the UPR recommendations.
In particular, the UNHRC has encouraged each state to promote parliamentary participation
in all stages of the UPR process. %% Due to their oversight functions, parliaments are viewed
as critical in ensuring states’ compliance with, and the implementation of the UPR
recommendations.*® However, there is no evidence to suggest that the South African
Parliament has engaged with the South African Government, and particularly the DoJ&CD on
the progress made regarding the implementation of the UPR recommendations. *'° This should

be viewed within the context that most of the recommendations that the South African

human-rights-efforts-uzbek-parliament. [Accessed: 20 March 2025].

504 Inter-Parliamentary Union & Office of the High Commissioner for Human Rights (2023).
Parliaments and Human Rights: A self-assessment tool. Available at
https://www.ohchr.org/en/publications/policy-and-methodological-publications/parliaments-and-
human-rights-self-assessment. [Accessed: 20 March 2025].

505 Parliamentary engagement on human rights: Identifying good practices and new opportunities for
action, Monday, June 24, 2019. Available at https.//www.ipu.org/event/parliamentary-engagement-
human-rights-identifying-good-practices-and-new-opportunities-action. [Accessed: 20 March 2025].
506 United Nations Human Rights (n.d.,). Basic facts about the UPR. Available at
https.://www.ohchr.org/en/hr-bodies/upr/basic-facts. [Accessed: 13 August 2025].

507 See Lane M (2022a).

508 See UN Doc. HRC. A/HRC/RES/26/29.

509 See, for example, Roberts K Lyer, (2019); Lane M, (2022).

510 The study evaluated the country’s national reports to the Human Rights Council, searched on the
PMG and UPR.Info websites, and the Parliamentary Hansard tabled reports: there is no evidence
suggesting the PCJ&CD'’s participation in the country’s UPR mechanism process. The only time some
MPs from the South African Parliament participated in a UPR activity is a virtual seminar/workshop
jointly organised by the OHCHR, IPU, and the CPA.
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Government did not to fully implement related to human rights issues within the jurisdiction of
the PCJ&CD'’s oversight function. Thus, the PCJ&CD ought to have exercised its oversight
function in ensuring that the DoJ&CD has put measures in place to ensure non-discrimination
and non-violence against LGBTQI+ individuals and foreign nationals, access to justice and a

fair trial, and improved conditions in detention centres, as well as freedom of expression.

The discussion above indicates that the UN and its agencies have already considered
parliaments as “relevant stakeholders” in the UPR mechanism process. Thus, it can be
concluded that it is important for the PCJ&CD to make of the opportunities to participate in the
UPR mechanism. Moreover, parliaments from other jurisdiction have, and are participating in
their country’s UPR mechanism process. Despite this, as shown above, the PCJ&CD has not
participated in the country’s UPR process. This, then, raises the question: What are the
reasons for the PCJ&CD’s lack of participation in the country’s UPR mechanism process and

the follow-up and implementation of its recommendations?

5.3.3 Possible factors preventing PCJ&CD participation in the UPR mechanism
process

There are several factors preventing active parliamentary engagement with the UPR
mechanism. Researchers such as Brian Chang,%!"" Michael Lane,%'? Matthew Saul,%"® and
Kirsten Roberts Lyer5™ have offered insights into the factors that impede parliamentary
participation in international human rights matters, including the UPR mechanism. There is a
consensus amongst these scholars that there are systemic and structural factors obstructing
parliamentary engagement with national and international human rights matters. In particular,
there is a lack of knowledge by parliamentarians and staff of their human rights role and of the

human rights mechanisms,®'® parliaments lack time to dedicate to international human rights

511 Chang B, (2018) ‘Global Developments in the Role of Parliaments in the Protection and Promotion
of Human Rights and the Rule of Law’. University of Oxford’s research project on Parliaments.
Available at https.//www.law.ox.ac.uk/sites/default/files/migrated/brian _chang_-

an_emerging _consensus.pdf. [Accessed: 13 August 2025] [hereinafter, Chang B (2018)].
512 See Lane M, (2022a).
513 See Saul, M, (2018).
514 See Kirsten Roberts Lyer, (2019).
515 Roberts K Lyer (2019). p. 213. Also see Lane M (2022). p. 940. citing Chang, B., and G. Ramshaw.
2017. Strengthening Parliamentary Capacity for the Protection and Realisation of Human Rights:
Synthesis Report.
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mechanisms,®'® a lack of human®'” and capital resources,®'® and a lack of information from

the national governments, *'° which obstruct parliamentary engagement.

In the context of South Africa, a potential factor hindering the participation of the PCJ&CD in
the country’s UPR may be a lack of understanding of the mechanism. Commentators have
noted that parliamentarians often lack awareness of their human rights responsibilities, as well
as familiarity with specific international mechanisms or recommendations.®? In particular,
there appears to be limited awareness of the UPR mechanism among parliamentarians. '
This finding may be applicable to the South African Parliament, especially concerning the
PCJ&CD, as there is no evidence indicating that its members have engaged in the UPR
process.%?? In this regard, the PCJ&CD may not fully understand its role or the significance of
participating in the UPR process, which this study addresses. Furthermore, the UPR is
frequently regarded as an executive function, primarily led by the DoJ&CD, thereby excluding
Parliament.®?® It has also been suggested that parliaments do not engage in or organise
training for their members regarding international human rights mechanisms, including

UPR.52* Members of the PCJ&CD echo this sentiment, commenting as follows:

“...[t]his is the busiest committee in parliament, and the committee’s considerable
legislative workload limits the time available for oversight and other activities, such as

capacity building for its members.”%%

Additionally, commentators assert that there is insufficient reporting from the government to

Parliament regarding the progress of implementing the nation's human rights obligations and

516 | ane M (2022). p. 940. citing Kavanagh, A. 2017. The Joint Committee on Human Rights: A Hybrid
Breed of Constitutional Watchdog. In M. Hunt, H. Hooper, and P. Yowell (eds), Parliaments and
Human Rights: Redressing the Democratic Deficit. Oxford: Hart Publishing.

517 Roberts K Lyer (2019). p. 213.

518 Roberts K Lyer (2019). p. 213.

519 Lane M (2022a). p. 941.

520 Lane M (2022). p. 940. citing Kavanagh, A. 2017. The Joint Committee on Human Rights: A Hybrid
Breed of Constitutional Watchdog. In M. Hunt, H. Hooper, and P. Yowell (eds), Parliaments and
Human Rights: Redressing the Democratic Deficit. Oxford: Hart Publishing.

521 Lane M (2022). p. 940. citing Chang, B., and G. Ramshaw. 2017. Strengthening Parliamentary
Capacity for the Protection and Realisation of Human Rights: Synthesis Report.

522 A systematic check on parliamentary HANSARD, UPR national reports, UPR-INFO website, PMG
website and other source documents, there is no evidence to suggest the South African Parliament
and its PCJ&CD'’s participation in the country’s UPR mechanism process.

523 This could be explained by the exclusion of parliamentary participation in the consultative session
in preparing the country’s UPR national report as well as in the delegation presenting the national
report to the Human Rights Council.

524 Lane M, (2022). p. 940.

525 South African Parliament (2024). Report of the Portfolio Committee on Justice and Correctional
Services on its activities undertaken during the 6th Parliament (May 2019 — March 2024). Available at
https://pbmq.org.za/committee-meeting/38499/. [Accessed: 8 July 2025].
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recommendations from UN human rights bodies, which constrains the information accessible
to parliamentary committees. %% This observation is relevant in the South African context. For
example, following the fourth review of South Africa in November 2022, the South African
Government has not published any official statement regarding the nature of the
recommendations accepted by the country, neither was the national report presented to the
South African Parliament and its PCJ&CD. %" This signifies that the UPR mechanism enjoys
little profile within the South African Government. However, the SAHRC in its research brief
2022 highlighted South Africa’s participation in the UPR fourth review cycle,%? but there is no
evidence to suggest that such as report was presented to the South African Parliament. Since
2017 to date, the PCJ&CD has convened several meetings with the DoJ&CD and the SAHRC;
however, none of these discussions specifically addressed the UPR mechanism or the
execution of its recommendations.®?° While the SAHRC has submitted human rights reports
to the PCJ&CD, ¥ it has not provided the UPR shadow report or presented its contents to the
committee. This lack of reporting should be viewed within the context that the South African
Constitution provides that members of the cabinet and deputy ministers are collectively and
individually accountable to Parliament for the exercise of their powers and performance of
their functions; and they must provide Parliament with full and regular reports concerning

matters under their control. %3

Moreover, the UNHRC encourages national governments to empower their parliamentarians
concerning UPR reporting and to involve them in all stages of the mechanism's process. °*
Therefore, we can conclude that the executive is not providing sufficient information to
Parliament about the implementation progress of UPR recommendations. Nevertheless, the
UN Secretary-General has urged parliaments to proactively take an active role in the UPR

process.>® This implies that the PCJ&CD, along with its parliamentary staff, including the

526 | ane M (2022). p. 940.

527 The South African UPR report is not available in the Department of Justice and Constitutional
Development website. But the country’s UPR national report is available at the UN website at
https://www.ohchr.org/en/hr-bodies/upr/za-index.

528 SAHRC (2022). Key Highlights of the International and Regional Human Rights Mechanisms
During 2022, Research Brief 2022. Available at
https://www.sahrc.org.za/home/21/files/SAHRC%?20International%20and%20Regional%20Human%2
ORights%202022-2023.pdf. [Accessed: 13 August 2025].

529 Proceedings of the South African Parliamentary committee meetings can be accessed at
https://pbmq.org.za/committee/38/?filter=2024. [Accessed: 13 August 2025].

530 The South African Human Rights Commission submits its annual report and general human rights
reports to the South African Parliament.

531 Sections 92 and 93 of the South African Constitution, 1996.

532 Proceeding of South African Parliamentary committee meetings can be accessed at
https://pbmq.org.za/committee/38/?filter=2024. [Accessed: 13 August 2025].

533 OHCHR (2025). Universal Periodic Review: Specific role of Members of Parliament before-during-
and after the review.

https://www.ohchr.org/sites/default/files/Documents/HRBodies/UPR/TIPs Members Parliament.pdf.
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Content Advisor and Researcher, should take initiatives to engage with the UPR mechanism.
However, this necessitates a sound understanding of the mechanism by both parliamentary
staff and MPs.

Another contributing factor may be that parliamentary committees, including the PCJ&CD,
often operate with limited human and financial resources, which hamper their ability to
effectively carry out their oversight role.%3* This limitation may consequently affect their
engagement with international human rights mechanisms such as the UPR.%3® Furthermore,
there may be a lack of expertise or support staff who are knowledgeable about UPR processes
and human rights monitoring. ¢ A study conducted by PARI in 2023 indicates that Parliament
has acknowledged the necessity for enhanced research services, aiming for more analytical
and specialised scrutiny.%¥” This study found that parliamentary committees are generally
underserved in this respect, with research units under-resourced and unable to meet the
increasing demand for their services.5%® It also revealed that parliamentary oversight work, in
a broader context, is underfunded and does not receive adequate time allocation from

committees or the National Assembly as a whole.%*

Additionally, the study suggests that some MPs may lack the skills and experience necessary
to conduct oversight effectively, even if they are genuinely committed. >*° Many are not familiar
with the relevant sectors, do not understand how reporting institutions operate, and are unable
to perform or utilise technical analyses. ' Similarly, when CSOs do not actively encourage or
facilitate parliamentary participation in the UPR, the incentive or visibility for such
engagements can be minimal.®*? Therefore, the participation of the South African Parliament
and its PCJ&CD in international human rights matters, and particularly in the UPR mechanism
can be improved through allocation of capital and human resources (budget allocation and
human rights experts), as well as collaboration with other stakeholders such as the civil society

which can create opportunities such as briefings, shadow reports, and public campaigns.

[Accessed: 13 August 2025].

534 Pillay, D and S. Meny-Gibert (2023) 'State of Parliament and its MPs: Identifying challenges to
oversight and proposing solutions'. Johannesburg: Public Affairs Research Institute. pages 21 to 25.
[hereinafter, Pillay D & Meny-Gibert (2023)].
535 | ane M (2022). p. 941.

536 Roberts K Lyer (2019). p. 213.

537 Pillay D & Meny-Gibert (2023). p. xiii. para.
538 Pillay D & Meny-Gibert (2023). p. xiii. para.
539 Pillay D & Meny-Gibert (2023). p. xiii. para.
540 Pillay D & Meny-Gibert (2023). p. xiii. para.
541 Pillay D & Meny-Gibert (2023). p. xiii. para.
542 Lane M (2022b). p. 517.
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5.4 Conclusion

Based on the foregoing discussion, the success of the UPR mechanism relies heavily upon
domestic stakeholders mobilising and encouraging state governments to implement their UPR
recommendations. There have been developments at the UN, and particularly the HRC, to
enhance the participation of parliaments in international human rights frameworks including
the UPR mechanism. This has crystalised in the adoption of a series of resolutions
emphasising the importance of the role that parliaments can play in the UPR mechanism
process, and particularly in ensuring state implementation of the UPR recommendations.
Moreover, the OHCHR report and the accompanying 2018 Draft Principles emphasise the
importance of parliamentary committees in the promotion and protection of human rights

including in the UPR mechanism.

In South Africa, a key actor relevant to participate in the UPR mechanism is the South African
Parliament’s PCJ&CD. Its constitutionally granted roles and functions—to collect evidence,
publish reports, and call on advisers—enabile it to effectively to scrutinise the Government’s
implementation progress, and empower non-Committee parliamentarians to do the same. This
chapter has demonstrated shortcomings in South Africa’s pre-review process and the
implementation of its recommendations. It has shown that the PCJ&CD has not participated
in the country’s UPR mechanism process and the implementation of its recommendations on
South Africa’s human rights conditions. Moreover, the chapter has shown that South Africa’s
recommendations have never been referred to in the PCJ&CD’s official reports as well as the
PMG’s website. Although the South African Parliament (as alluded to in Chapter 4 of the study)
has participated in international human rights activities such as UPR webinar, there is no
evidence suggesting engagement with the executive on the country’s UPR mechanism
process. Thus, it seems that the PCJ&CD has been completely silent/ and or sidelined on
South Africa’s UPR mechanism process and the follow-up on the implementation of its
recommendations on South Africa’s human rights conditions. The chapter found that systemic
and structural factors have contributed to PCJ&CD’s lack of participation in the country’s UPR
mechanism process and the monitoring of the implementation of its recommendations on

South Africa’s human rights conditions.

In sum, the likely reasons for this lack of engagement by the PCJ&CD, the chapter suggests,
are limited human and capital resources, time and competing priorities, and lack of information
from the national government to parliament. Thus, the subsequent concluding chapter of the

study advances actionable recommendations on how the South African Parliament and its
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PCJ&CD’s participation in the UPR mechanism process and the implementation of its

recommendations on South Africa’s human rights conditions can be achieved.
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CHAPTER SIX

CONCLUSION AND RECOMMENDATIONS

6.1 Introduction

The aim of this chapter is threefold. Firstly, it seeks to provide a summary of the observations,
arguments, and research findings of the study. Secondly, it aims to offer an overall conclusion
linking the preceding chapters. Thirdly, based on the research findings and concluding
observations drawn from the study, the chapter presents actionable recommendations for
enhancing the participation of the South African Parliament and its PCJ&CD in the UPR

mechanism, as well as for implementing its recommendations at the national level.

6.2 Research findings and conclusion

In attempting to fully understand the primary task at hand, the imperative for participation in
the HRC’s UPR and the implementation of its recommendations regarding South Africa’s
human rights conditions by the South African Parliament’s PCJ&CD, the study commenced
by examining the normative framework of the UPR, along with its underlying principles and
process. > This was done to locate the role of parliaments in promoting and protecting human
rights, viewing the UPR mechanism as a valuable opportunity. Following this, the next step
involved investigating the existing practices of parliaments in other jurisdictions concerning
the UPR mechanism, not for the purpose of comparison but rather to extract useful lessons. %44
Subsequently, the study delved into the role of the South African Parliament in the promotion
and protection of human rights, with a particular focus on its legislative and oversight
functions. % Building upon this foundation, the study examined the extent of the PCJ&CD's
participation in the UPR process, and the implementation of its recommendations related to

human rights conditions in South Africa, and factors contributing to its lack of participation. 54

Following the analysis of data from the sourced documents, the study aimed to identify
actionable recommendations, as detailed below. The ultimate goal was to enhance

parliamentary, and in particular the South African Parliament and its PCJ&CD, participation in

543 See chapter 2 above.
544 See chapter 3 above.
545 See chapter 4 above.
546 See chapter 5 above.
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the UPR mechanism process, as well as to improve the implementation of its

recommendations on South Africa’s human rights conditions, and to inform future research.

Specifically, the research problem the study sought to investigate, together with the research
question it sought to answer, were subjected to analytical scrutiny and were answered through
theories (sourced documents) of the importance and feasibility for parliamentary participation
in the UPR mechanism process. % In addition, the assumptions and hypothesis advanced in
this study were all confirmed through a detailed analysis of a number of source documents
such as previous research on the topic,3® UN resolutions,®° 2018 Draft Principles,%® the

South African Constitution®' and the NA Rules, %52 and other relevant documents. %53

Thus, the study found that the South African Government has been actively participating in
the HRC’s UPR mechanism since 2008, accepting several UN Member States'
recommendations on its human rights conditions. 5% 5% The study also found that, despite
criticisms for late submissions and lack of consultation during its first and second review
cycles, % the country’s submission and broad consultation improved in the third and fourth
review cycles.®’ 5% Despite implementing some of the accepted recommendations of the third
review cycle, the study found that the South African Government failed to address

recommendations on critical human rights issues, including discrimination and violence

547 See chapters 1 (literature review), 3 (the role of parliaments in the promotion and protection of
human rights), and 5 above. See, for example, Lane M, (2022a); Kirsten Roberts Lyer K, (2019). Zhu
L, (2017). These articles provided valuable insights on the role that national parliaments can play in
the promotion and protection of human rights, and particularly through their participation in the UPR
mechanism process.

548 See, for example, Lane M, (2022a); Kirsten Roberts Lyer K, (2019); Zhu L, (2017).

549 See, for example, UN General Assembly resolutions 65/123 of 13 December 2010, 66/261, of 29
May 2012,

68/272 of 19 May 2014; and see Human Rights Council resolutions 22/15 of 21 March 2013, 26/29 of
27 June 2014, and 30/14 of 1 October 2015.

550 See UN Doc. HRC, A/HRC/38/25. Annex. Contribution of parliaments to the work of the Human
Rights Council and its universal periodic review: Report of the Office of the United Nations High
Commissioner for Human Rights, 17 May 2018.

551 South African Constitution, 1996.

552 Parliament of the Republic of South Africa (2016). Rules of the National Assembly 9t Edition.
Available at https://www.parliament.qov.za/storage/app/media/Rules/NA/2016-09-28 NA RULES.pdf.
[Accessed: 20 August 2025].

553 See chapters 1, 2, 3, 4, and 5 above.

554 See chapter 5 above.

5% Information on South Africa’s UPR is accessible at https://www.ohchr.org/en/hr-bodies/upr/za-
index. [Accessed: 20 August 2025].

556 Etone D, (2017). p. 264.

557 See chapter 5 above.

558 See UN Doc. HRC, A/IHRC/WG.6/41/ZAF/1. National report submitted pursuant to Human Rights
Council resolutions 5/1 and 16/21: South Africa, 27 August 2022; See also UN Doc. HRC,
A/HRC/WG.6/27/ZAF/1. National report submitted in accordance with paragraph 5 of the annex to
Human Rights Council resolution 16/21: South Africa, 11 April 2017.
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against LGBTQI+ individuals and foreign nationals, poor conditions in detention centres
coupled with overcrowding, and inhumane and degrading treatment of persons and those
deprived of their liberty.®® 50 Also, despite ratification of the UNCAT and training of
correctional officers on prevention of torture, the study found that there are reported incidences
of torture in South African detention facilities, and particularly by law enforcers.®! 62 This
study concluded that the implementation of the UPR recommendations in South Africa can be
improved through active engagement and mobilisation of other national domestic human

rights actors,®? and particularly the South African Parliament and its PCJ&CD. ¢4

In regard to parliamentary participation, the study established that, indeed, the role of
parliaments in international human rights law, and particularly in the UPR mechanism, has
become a topical issue globally, and has far reaching implications for ensuring implementation
of the recommendations from the UN human rights bodies including the UPR mechanism. 5
%66 This is evident in the series of resolutions and reports emphasising the importance of the
role that national parliaments can play in the UPR mechanism.%7 %8 This study also
established that, in the first instance, based on their constitutionally granted roles and
functions of law-making and oversight, °®° parliaments are in a strong position to ensure states’
compliance with, and the implementation of the recommendations from the UPR
mechanism.®° In the second instance, based on literature®"" and the current practices of other

national parliaments in their country’s UPR mechanism process, the study also established

559 See chapter 3, 4, and 5 above.

560 See UN Doc. HRC, A/IHRC/WG.6/41/ZAF/2. South Africa: Compilation of information prepared by
the Office of the United Nations High Commissioner for Human Rights, 17 August 2022; UN Doc.
HRC, A/IHRC/WG.6/41/ZAF/3. Summary of stakeholders’ submissions on South Africa: Report of the
Office of the United Nations High Commissioner for Human Rights, 23 August 2022. These reports
provide assessment of South Africa’s implementation of its accepted recommendations received
during its third review cycle in 2017.

561 See chapter 5 above.

562 |PID (2024). Presentation to the Select Committee on Security and Justice IPID’s Budget and
Annual Performance Plan 2024/25 Financial Year, 30 October 2024. Available at
https://static.omq.org.za/241030 IPID Select Committee Briefing.pdf. [Accessed: 8 July 2025]. p.
22-24,

563 | ane M, ‘The Universal Periodic Review: A Catalyst for Domestic Mobilisation’, (2022b). Nordic
Journal of Human Rights, 40(4), 507-528. p. 528.

564 See chapter 5 above.

565 | ane M (2022a). p. 929.

566 See chapters 3 & 5 above.

567 See, for example, UN General Assembly resolutions 65/123 of 13 December 2010, 66/261, of 29
May 2012,

68/272 of 19 May 2014; and see Human Rights Council resolutions 22/15 of 21 March 2013, 26/29 of
27 June 2014, and 30/14 of 1 October 2015.

568 Discussed in chapters 3, 4, and 5 above.

569 Roberts K Lyer (2019). p. 195.

570 See Chenwi L, (2011). p. 1&2.

571 See, for example, Lane M,(2022); Zhu L, (2017).
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that national parliaments do indeed have an important role to play in the UPR mechanism
process and the implementation of its recommendations, and in turn rights realisation at the
national level. "% By way of illustration, the study found that parliaments from other jurisdictions
such as Georgia and Uzbekistan have participated, to varying degrees, in all stages of their
country's UPR mechanism process,*”? including the preparation of the national report, country
delegation participation, and national follow-up and implementation of UPR

recommendations.®™*

The study also established that the success of the UPR mechanism relies upon domestic
human rights stakeholders’ mobilisation and encouragement of national government to
implement their accepted recommendations.®® In the South African context, the study has
established that the South African Parliament and its PCJ&CD are key stakeholders in this
regard. The PCJ&CD’s constitutionally granted roles, and functions to make laws and oversee
the actions of the executive,’® enable it to scrutinise and oversee the government’s
implementation progress. Also, through these roles and functions, it is in a better position to
mobilise and work with other human rights stakeholders to ensure better monitoring of state

implementation of its human rights obligations. %"’

However, despite the growing global acknowledgement and advocacy for parliamentary
participation in the UPR mechanism, the study found that the South African Parliament,
particularly the PCJ&CD, has not actively engaged with the country’s UPR mechanism
process.®’® This includes a lack of involvement in the preparation of the national report,
participating in the delegation presenting it to the UNHRC, and the implementation of its
recommendations. The study concluded that the country's poor implementation of its accepted
UPR recommendations could be due to this lack of participation by the PCJ&CD.

Consequently, the study identified several factors contributing to the lack of parliamentary

572 Parliaments of Georgia, Uzbekistan, Italy and Morrocco have all played active roles in their
country’s UPR mechanism process from the pre-review process and the follow-up and implementation
of the recommendations.

573 The Moroccan government disclosed that a total of 12 regional consultations were conducted, and
notably, the report was submitted to both Houses of the Moroccan national parliament. See
A/HRC/52/7. Sec. 1.A. Para. 6; See, for example, AAHRC/WG.6/44/UZB/1. Sec Il (D). Para. 18-20.
National report submitted in accordance with paragraph 5 of the annex to Human Rights Council
resolution 16/21: Uzbekistan.

574 See chapters 3 & 5 above.

575 ane M (2022a). p. 929.

576 Sections 42(3) & 55(2) of the South African Constitution, 1996.

577 See chapters 2 & 5 above.

578 Through systematic search on the South African Parliamentary Hansard, UPR national reports,
PCJ&CD'’s official reports, UPR-Info website, OHCHR website, and other sourced documents, there is
no evidence to suggest the PCJ&CD’s engagement with South African Government’s UPR
mechanism process.
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participation, and particularly by the PCJ&CD, in international human rights mechanisms,
including the UPR. It established that there are systemic and structural barriers that hinder
active parliamentary participation in international human rights issues including the UPR.
These barriers encompass a lack of understanding among parliamentarians of their human
rights responsibilities, as well as a poor comprehension of UN human rights mechanisms,
including the UPR.5"® Additionally, the study found lack of state reporting to parliaments,
including the South African Parliament and its PCJ&CD, concerning progress made in
implementing recommendations from UN human rights mechanisms and the UPR.5%
Moreover, the study found that time constraints and competing priorities limit the time
parliaments and parliamentarians can dedicate to international human rights matters, 58
alongside a deficiency in human and capital resources for parliaments to actively engage with

the UPR mechanism. 582 58

The study concluded that parliaments can and should engage with the UPR mechanism, and
this finds bases in international human rights law. The study further concluded that
parliament’'s importance is located in the fact that in most democracies parliaments are
constitutionally tasked with roles such as legislation and oversight,®® positioning them
strategically to ensure that the state fulfils its human rights obligations and implements the
recommendations from the UPR and other UN human rights mechanisms. %8 Furthermore, the
study found that there are emerging opportunities for parliamentary engagement, particularly
for the PCJ&CD, within the UPR mechanism process. To this end, the study found that national
governments have been encouraged, in accordance with their national legal framework, to
empower parliaments to participate in all stages of reporting related to the UPR mechanism. %8¢
Consequently, this study concluded that the South African Parliament and its PCJ&CD should
engage in all phases of the South African Government's UPR mechanism process. This
includes participating in the drafting of the national report, being part of the delegation that
presents the national report, engaging in the review as an independent participant, and

actively contributing to the follow-up and implementation of the UPR recommendations. 5’

579 Roberts K Lyer (2019). p. 213. Also see Lane M (2022). p. 940. citing Chang, B., and G. Ramshaw.
2017. Strengthening Parliamentary Capacity for the Protection and Realisation of Human Rights:
Synthesis Report.

580 | ane M (2022). p. 941.

581 Lane M (2022). p. 940. citing Kavanagh, A. 2017. The Joint Committee on Human Rights: A Hybrid
Breed of Constitutional Watchdog. In M. Hunt, H. Hooper, and P. Yowell (eds), Parliaments and
Human Rights: Redressing the Democratic Deficit. Oxford: Hart Publishing.

582 Roberts K Lyer (2019). p. 213.

583 See chapters 3 & 5 above.

584 Roberts K Lyer (2019). p. 195.

585 Roberts K Lyer (2019). p. 195.

586 UN Doc. HRC, A/HRC/RES/35/29. para. 1.

587 See chapter 5 above.
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The study also found that there is a lack of scholarly material regarding the role of national
parliaments in the UPR mechanism process, and notably, there has been no investigation in
South Africa into the role of the South African Parliament and its parliamentary committees
within this framework. This observation is echoed in Roberts Lyer’s article, which states that
“...[tlhe study of parliaments and human rights is a still-emerging field, meaning that, with
notable exceptions, their role and effectiveness in dealing with human rights is relatively under-
researched.”®® In this context, the present study is significant, as it aims to fill this gap and
contribute to the scholarship on the role of parliaments, and particularly the South African
Parliament, in the UPR mechanism as well as the broader international and regional human
rights frameworks. Furthermore, this study may enhance the role of the South African
Parliament and its PCJ&CD in the UPR mechanism process and the execution of its
recommendations, potentially leading to further advances in rights realisation at the national

level.

6.3 Recommendations

The study examined the current discourse regarding the importance of the role that national
parliaments can play in the UPR mechanism process and the implementation of its
recommendations at the national level, and it identified the factors contributing to their
insufficient engagement, in particular the South African Parliament and its PCJ&CD. As such,
and to this end, the study recommends that the South African Parliament, its PCJ&CD, the

South African Government, and forthcoming research should look into the following matters.

6.3.1 Recommendations on the establishment of a coordinated national mechanism

for implementation, reporting and follow-up (NMIRF)

Regarding the NMIREF, it is recommended that, rather than functioning as separate entities,
there is a pressing need for the South African Government (executive) to establish an inclusive
NMIRF as a central point of contact, thereby ensuring ongoing coherence and coordination
among all relevant national human rights actors. It is also recommended that the country’s
NMIRF include representatives from national government departments and agencies, the
judiciary, CSOs, NGOs, and, most importantly, the South African Parliament, along with its
parliamentary committees, particularly the PCJ&CD. Secondly, it is recommended that, as

argued, the NMIRF be tasked with coordinating and compiling national reports for, as well as

588 Roberts Lyer K (2019). p. 197.
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engaging with, international and regional human rights bodies, including UN Treaty Bodies,
the UPR mechanism, and UN Special Procedures. °®° Lastly, it is recommended that the South
African Government ensure budget allocation for such. This would ensure broad participation
in the preparation of the UPR national report and the implementation of the recommendations

at the national level.

6.3.2 Recommendations on strengthening institutional capacity of the South African
Parliament and its PCJ&CD

In terms of internal mechanisms, all parliamentary committees within the South African
Parliament have a responsibility to promote and protect human rights. This is problematic
because the Human Rights Council has encouraged national parliaments to establish a
dedicated human rights committee with a specific human rights mandate, and this shows
strong political will.5®° The study therefore recommends that the South African Parliament
establish a human rights unit or focal point within its internal mechanisms to monitor the
country’s international human rights obligations, and particularly the implementation of the
recommendations and concluding observations from UN human rights bodies and the UPR
mechanism. To ensure effectiveness, this study recommends that there is a need for capacity
building for MPs and parliamentary officials regarding international human rights law, the UPR
mechanism process, and recommendations and concluding observations from UN human
rights bodies. It is also recommended that is essential for the South African Parliament to
allocate budgetary and human resources to parliamentary committees, including the PCJ&CD,

to facilitate effective monitoring, stakeholder engagement, and oversight.

To exercise its oversight of the country’s established NMIRF, there is a need for the
establishment of a formal procedure with the South African Parliament committees, including
the PCJ&CD, to track and review the implementation of the UPR recommendations in South
Africa. This would keep MPs and parliamentary staff abreast of any developments regarding
the implementation of the recommendations of the UPR mechanism. The study concluded
that the UPR process offers a continuous, comprehensive evaluation of the human rights
conditions in all states and has produced a substantial database for committees and other

domestic entities to employ. %' Consequently, the study found that workshops or other training

589 Global Cities Hub. (2025). Local and regional governments’ role in NMIRFs - Global Cities Hub.
Available at https.//globalcitieshub.org/en/enhancing-national-reporting-and-implementation-of-
human-rights-through-coordinated-engagement-at-the-local-and-regional-levels-the-role-of-nmirfs/.
[Accessed: 20 August 2025].

590 UN Doc. HRC, A/HRC/38/25. Annex |. para. 9.

591 Lane M (2022a). p. 944.
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programs for committee workers will empower them to utilise these resources effectively
throughout their enquiries and to employ this data more adeptly in their reports.®%? Thus, the
study recommends that the members of the South African Parliament and parliamentary
officials use the web portals of the Office of the High Commissioner for Human Rights and

NGOs such as the UPR-Info which has the necessary information on states’ UPR reports.

Moreover, in the absence of a dedicated parliamentary human rights committee, there is a
need for the South African Parliament to establish such a committee that would be able to
track and review state implementation of the recommendations and concluding observations
from the international and regional human rights bodies. This can be achieved through
integrating UPR-follow-up into the annual programme of the human rights committee, with
regular hearings to question departments and hold them accountable for the implementation
progress. Moreover, the study recommends that the South African Parliament develop
implementation scorecards or progress reports on the implementation of international and
regional human rights recommendations and concluding observations that are tabled and
debated in the Houses of Parliament. Additionally, it is recommended that such a dedicated
parliamentary committee work with other parliamentary committees as the UPR
recommendations cover the whole spectrum of human rights issues including women and

children’s rights, the right to health, and the rights of migrants.

In addition, to enhance its institutional capacity, it is recommended that the South African
Parliament formalise the inclusion of CSOs, the so-called Chapter 9 institutions, and affected
communities in all UPR-related public hearings and consultations. It is also recommended that
the DoJ&CD and the SAHRC include the South African Parliament and its committees in all
stages of the country’s UPR mechanism process. It is recommended that the South African
Parliament and its PCJ&CD ensure that they hold public hearings prior to the submission of
South Africa’s UPR national report to gather public input and enhance transparency. The study
also recommends the creation of an online platform or portal hosted by the South African
Parliament for tracking UPR implementation progress, receiving public input, and publishing

reports.

The study recommends strengthening collaboration between the PCJ&CD and Chapter 9
institutions such as the SAHRC, the Public Protector, and the Commission for Gender Equality,
especially in monitoring and reporting on human rights compliance. This requires periodic

reports from these institutions on UPR-related thematic areas (that is, gender rights, children’s

592 Lane M (2022a). p. 944.
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rights, LGBTIQ+ rights, access to justice, etc.) and incorporate findings from these institutions
into South African Parliament's own UPR submissions and reviews. The study also
recommends that the South African Parliament publishes annual UPR implementation
progress report through parliamentary channels to enhance public awareness and
accountability. Lastly, the study recommends for the development of parliamentary briefing
notes and toolkits on UPR process for MPs, parliamentary staff, CSOs, and community

organisations.

6.3.3 Recommendations to align domestic legislation and policy with international

human rights standards

In exercising its legislative powers, the study recommends that the South African Parliament
and its PCJ&CD ensure that proposed draft bills and policies are in compliance with UPR
recommendations and broader international human rights standards. The study also
recommends that the South African Parliament introduces legislative reforms where
necessary to domesticate outstanding treaty obligations and implement UPR-related
recommendations. Furthermore, the South African Parliament, and the PCJ&CD in particular,
must be positioned not just as a passive recipient of reports but as a proactive driver of
accountability and implementation of UPR recommendations. This requires stronger capacity
of the MPs and parliamentary officials on human rights issues, structured processes, deeper

engagement with stakeholders, and a firm commitment to transparency and follow-up.

6.3.4 Recommendations for future research

In light of Roberts Lyer’s assertion on dearth of scholarly material investigating parliamentary
role in international human rights matters, °®® and particularly in the UPR mechanism, the study
has also found that there is limited scholarly material on the role of national parliaments in the
UPR mechanism. Moreover, the study found limited resources and competing priorities as one
of the contributing factors to the lack of parliamentary participation in the UPR mechanism.
Therefore, the study recommends that forthcoming studies and activities designed to augment
the role of parliaments in international human rights law should take these aspects into

account.

593 Roberts Lyer K, (2019). p. 197.

97

https://uwcscholar.uwc.ac.za/home



Lastly, a significant limitation of the current study was the lack of interviews with Members of
Parliament and parliamentary officials; consequently, future research, potentially incorporating
interviews with parliamentarians, will be crucial to substantiate the conjectural reasons
provided for the observed inadequate engagement. This study aims to provoke more
discourse regarding the function of parliaments in the UPR process and to contribute to the

mechanism's goal of enhancing the practical application of human rights.
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