

























































































































































































rather than for formulating multiple policies that affect a multiplicity of interests’.>®’

Thus, an ICM forum specific policy, as expressed above, would serve as a measure
in promoting ICM. Thus, it will be imperative that the By-law provides for such
dialogue, and set out the powers of the municipal coastal committee to perform such

power and functions (establishing coastal forums).

3.6.2 Co-management initiatives
The White Paper SCD moreover stresses the need to generate funding for co-

management initiatives.**® This is achieved by way of demonstration projects

Jue to the timeframe set within
—

which to reach these goals, '_- s

I

illustrating successfully the effe

the City has initiated such

y 2r outlines the importance of

programmes- which it has.**

i 3
EMCAs in terms of the NEMA. UNIVERSITY ufthe
WESTERN CAPE

As a point of departure, Du Plessis maintains that local government is the sphere of

342

government which functions closest to the people,” and the Constitution stresses

the need of encouraging the involvement of the community and CBOs in matters of

343

local government. In light of bolstering this relationship, and taking into

consideration that one of the functions of the EMCA is to create partnership,

%7 Tools and approaches for developmental local government, 3.3 Working together with local

citizens and partners.

338 Chapter 9 Institutional and Legal Development, 9.2.2 Government Roles and Functions.

339 Chapter 9 Institutional and Legal Development, 9.2.2 Government Roles and Functions.
*Ohttp://www.capetown.gov.za/en/EnvironmentalResourceManagement/projects/MarineCoastal/Page
s/default.aspx: Blue Flag Beach Programme, Fixed Point Photography of Beaches Project,
Sustainable Coastal Management Plans, and Shark Spotting Programme [accessed on 27 April
2012].

%1 See Chapter 2, para 2.4.4.3 above for full discussion.

%2 Du Plessis A Fulfilment of South Africa’s Constitutional Environmental Right in the Local
Government Sphere (2008) 119.

3 See Chapter 2, para 2.2.2 above for full discussion.
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between local communities and authorities (local),***

it will be required that the City
promote such initiatives. Furthermore, the EMCA will promote power sharing and the
sustainable use of resources (coastal).>*> Therefore, if funding is not sufficient to
adopt EMCAs or the City’s budget does not incorporate this in its planning process,

then the City will to some extend be incapable of giving effect to constitutional

imperatives, and procuring sustainable use of coastal resources.

3.6.3 Devolution of executive powers and responsibilities

The White Paper SCD requires that coastal municipalities reprioritises its budgets to
effect coastal management efforts.**® The devolution of executive powers from
provincial government to local include, for instance: estuary management, amongst
others.®*’ Local communities benefit largely from the goods and services that
estuaries supply; and municipalities, more than any other sphere of government, has
a closer involvement with estuaries.?*® Based on this provision, there rests a
hypothetical burden of power devolution in respect of estuarine management;
however, as discussed below, it is observed that the draft NEMP removes this

hypothetic and casts it in stone.

The NEMICMA makes reference to the NEMP for indicating the authorities
responsible for developing EMPs.**° The draft NEMP**° states that a municipality is

the responsible authority for developing an EMP ‘where an estuary falls within the

344
345
346
347
348

See Chapter 2, para 2.4.4.3 above for full discussion.

See Chapter 2, para 2.4.4.3 above for full discussion.

Chapter 9 Institutional and Legal Development, 9.2.2 Government Roles and Functions.
Chapter 9 Institutional and Legal Development, 9.2.2 Government Roles and Functions.
NEMP GNR 336: Responsible Authority for developing estuarine management plans,
%9 section 33(3)(e).

%% GNR 35296.
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jurisdiction of a single municipality, the municipality must develop and implement an
EMP’.*! The NEMA also obliges the State (which includes municipalities) to give

special attention in planning procedures to estuaries;**

thus municipal planning
procedures must incorporate estuarine management. Municipalities must therefore
either establish standalone EMPs or integrate these into its CMP; the latter is

preferred to ensure that coastal management is streamlined.

The NEMICMA empowers municipalities to pass by-laws for the implementation of
its CMP.%2 Thus, if EMP forms part of a municipal CMP, then it is expected that the
By-law first, sought provision to this effect; and secondly, in order to give effect to the
intention of the White Paper SCD, adopt adaptive and preventative measures in
dealing with the effects of climate change impacting estuaries. The City boasts with
opportunity to find plausible solutions on climate change related issues affecting the
vulnerability of estuaries, amongst others, through its City of Cape Town- ICLEI
(International Council for Local Environmental Initiatives): Local Government for
Sustainability Partnership. This argument is substantiated by the fact that the ICLEI
established a climate change programme, which speaks to issues on mitigation,

adaptation and advocacy on climate change related issues.®*

However, it is clear that the more power is being devolved to this sphere, the more
responsibilities are acquired and the more capacitation is required to deal with
estuarine management. For instance, the City has established the City-ICLEI

partnership to adopt adaptive and preventative measures to climate change issues

%1 Responsible Authority for developing estuarine management plans, Objective 5.1.

%2 gection 2(4)(n).

33 Section 50.
Shwwwefile:/IF:/ICLEI%20%20Local%20Governments%20for%20Sustainability%20%20Mitigation. ht
m (accessed on 28 May 2012).
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affecting estuaries, additional financial burden will be placed on the City to
implement recommendations made by the ICLEI. Having said this, it is clear that

adequate fiscal mechanisms are set in place to assist with implementing these.

3.6.4 Voluntary coastal officers

The NEMICMA makes provision for the appointment of voluntary coastal officers,
which is the duty of an MEC, and sets out the assessment criteria which an MEC
must take into consideration.®® The NEMICMA does not make provision for the
appointment of coastal officers by municipalities, nor the delegation of such powers
by the MEC. The coastal officer assumes the role of an EMI in terms of the NEMA**°
which similarly empowers the MEC to designate these.®*’ However, the NEMA
empowers the MEC to delegate this power of appointment to a municipality, by

agreement of the said municipality,®®

and appointment of the coastal officer (EMI) is
not in the exclusionary list of powers that may not be delegated to the municipality by
the MEC.** Thus, provision in the By-law is subject to the said delegation and

subsequent agreement by the City to appoint EMIs.

3.7 The NEMICMA Chapter 6: Coastal Management
This chapter of the NEMICMA is a novel in terms of South African coastal planning

system.*® These planning systems covers coastal areas ‘that extends seaward

%5 Section 43(3).

%% See Chapter 2, para 2.4.4.2 above for full discussion.

%7 See Chapter 2, para 2.4.4.2 above for full discussion.

%8 See Chapter 2, para 2.4.4.4 above for full discussion.

%9 See Chapter 2, para 2.4.4.4 above for full discussion.

%9 Glavovic BC and Cullinan C ‘The coast in Strydom HA and King ND (eds) Environmental
Management in South Africa 2ed (2009) 901-902.
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beyond the high-water mark where terrestrial land-use management schemes stop,

but that can be integrated into existing municipal land schemes’,*®* for instance.

3.7.1 Coastal management programmes

In light of the above, the NEMICMA requires the preparation and adoption of CMPs

362 363
P l

at a national,**? provincial,*®*® and municipal level.*®* For purposes of this study, the
primary focus entails ascertaining municipalities’ duties in relation to the preparation

and adoption of CMPs: a primary tool for coastal management.

Coastal municipalities are required to prepare and adopt CMPs, within four years of
the commencement of the NEMICMA, to manage the CZ.3®® Therefore municipalities
must act soon enough to meet this time frame, also taking into consideration that
public participation must be conducted prior to the adoption of the CMP.*®® The CMP

must be reviewed once every five years,*’

and may, when necessary, be
amended.**® The NEMICMA further states that a CMP may form an integral part of
an IDP and SDF adopted in accordance with the MSA.**° It would however be
preferable that the CMP forms an integral part of the IDP, not merely for refinement

of the IDP®" but for other matters which will be pointed out later.

%1 Glavovic BC and Cullinan C ‘The coast’ in Strydom HA and King ND (eds) Environmental

g\élfnagement in South Africa 2ed (2009) 901-902.
Section 44.

%3 Section 46.

%4 Section 48.

%5 Section 48(1)(a).

3% section 48(2).

%7 Section 48(1)(b).

%8 Section 48(1)(c).

39 section 48(4).

39 Glavovic BC and Cullinan C ‘The coast in Strydom HA and King ND (eds) Environmental

Management in South Africa 2ed (2009) 916.
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The NEMICMA sets out content requirement for CMPs before its formal acceptance.

A municipal CMP must be a policy directive ‘for the management of the CZ within the

jurisdiction of the municipality’;*"* and must be consistent with national and provincial

CMPs®”?, and the NEMP.*”® The municipal CMP must include: a vision for the
management of the CZ within its jurisdiction;** CMOs within the municipal
jurisdiction;*” priorities and strategies;*”® and performance indicators measuring the

achievement of the CMOs.*"’

The NEMICMA also prescribes certain criteria that may be included in a municipal

CMP, which include: a programme of projected expenditure and investment by the

P;378

municipality to implement the CM a ‘description of specific areas within the CZ

that require special coastal management, and management strategies for those
».379 : .380 381 H

areas’;”"” estuarine management plans;™" and any other matter.” Section 50 of the

NEMICMA entitles a municipality to make by-laws for the implementation,

administration and enforcement of the policy (CMP). The NEMICMA further requires

an IDP to be aligned with,®? contain those provisions of,*®® and give effect to

national and provincial CMPs.%%

371 Section 49(1)(a).
372 section 49(1)(b)(i).
373 Section 49(1)(b)(ii).
37 Section 49(2)(a).
%75 Section 49(2)(b).
37° Section 49(2)(c).
377 Section 49(2)(d).
378 Section 49(3)(a).
%79 Section 49(3)(b).
%0 section 49(3)(c).
L Section 49(3)(d).
%2 section 51(a).

%83 Section 51(b).

%84 Section 51(c).
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The NEMICMA instructs municipalities to ensure that its IDP and SDF are consistent
with other statutory plans adopted by either national or a provincial organ of state.*°
For purposes of the NEMICMA, it sets out the encompassment of a statutory plan.>®°
In the event of conflict between a statutory plan and a CMP, the NEMICMA
prescribes that such shall be resolved in terms of Chapter 4 of the NEMA, which
provides predominantly for fair decision-making and conflict management through
processes of conciliation, arbitration and investigation, among others. The Court in

1*87 confirmed this view.3®®

National Gambling Board v Premier of KwaZulu-Nata
The NEMICMA sets out the consultation and public participation process that must
be followed before the Minister, MEC, or municipality performs certain powers which
requires consultation and public participation viz consultation with the relevant
sphere of government, reasonably accessible publication or broadcasting of intent,
and by notice in the Government Gazette. To mention a few processes requiring
municipalities to conduct public participation include: designating and withdrawing

0 and when a

coastal access land;*®* developing estuarine management plans;*
municipal CMP will form an integral part of an IDP and SDF.*** Therefore
municipalities should be pro-active in promoting public participation for processes, as

the NEMICMA is clear and unambiguous in directing when such process is

%% Section 52(4).
%% Section 52(1)-
(a) ‘an EIP or EMP prepared in terms of the NEMA,
(b) an IDP adopted by a municipality in terms of the MSA;
(c) a bioregional plan;
(d) a provincial or municipal land development plan;
(e) a provincial strategic policy and plan concerned with promoting sustainable development; and
§f) the NEMP.’
872002 2 BCLR 156 (CC).
%% paragraph [36] of the judgement: [GJovernment departments should not litigate against each other
%r;d that they should try to resolve disputes in the correct manner’.
Section 19.
399 section 34.
%91 section 48(4).
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applicable. The case of HTF Developers (Pty) LTD v Minister of Environmental

Affairs and Tourism and Other®®? confirm this view.%*

The NEMICMA makes provision for the review of provincial®®* and municipal
CMPs.** Again, the focus is on municipal CMPs. The NEMICMA contains a so-
called “check” by the MEC (after being advised by the Provincial Coastal Committee)
to ensure that municipal CMP complies with the content of municipal CMPs in terms
of section 49;*° gives effect to national and the provincial CMPs;**" adequately
protects CPP;**® and allowing meaningful public participation in its adoption
process.*® In the event that a municipal CMP does not meet the requirements
outlined above, then the MEC must, ‘by notice to the municipality concerned, require
the municipality to amend or replace the municipal CMP within a reasonable period,
which must be specified in the notice’.*® A municipality that receives the notice
stipulated above, must start its CMP de novo and must follow the preparation and
adoption procedure set out the NEMICMA.*** The replaced or amended CMP may
only be adopted with the consent of the MEC.*? Therefore, in order to avoid the

possible replacement or amendment or CMPs, municipalities should ensure, in

establishing CMPs, it gives effect to the abovementioned process relating to CMP.

3922007 (5) SA 438 (SCA).

393 Paragraph [444F-H] of the judgement: where legislation is clear and unambiguous, in respect of
when direction is given to publish notices in a Government Gazette, then the responsible parties
should carry out such duty.

%9 Section 54.

%% Section 55.

3% section 55(2)(a).

%97 section 55(2)(b).

98 gection 55(2)(c).

%99 gection 55(2)(d).

9% section 55(3).

9L Section 55(4).

92 Section 55(4).
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In light of recent concerns with climate change, it is suggested that climate change
considerations be incorporated into mainstream coastal management. As discussed
above, the CMP must set out CMOs. The definition of a ‘CMO’ is defined by the
NEMICMA as a ‘clearly defined objective established by a CMP for a specific area
within the CZ which coastal management must be directed at achieving’.*®® Climate
change related issues (sea level rise and storm surges) have, as evidenced, a
negative effect on the functioning of coastal ecosystem functioning and coastal
human settlement. Having said this, it is thus essential that this policy directive
(CMP) integrate climate change related objectives (relating to the CZ management)
that has the effect of being translated into law (by-law) as indicated by section 50 of
the NEMICMA. Discussed below are some of the White Paper NCC’s objectives that

must be incorporated into the CMP.

The White Paper NCC stresses the need to ‘conserve, rehabilitate and restore
natural systems that improve resilience to climate change impacts or that reduce
impacts’.*®* The abovementioned objective is one stressed by the White Paper
SCD.** Dune ecosystems provide a critical service to the city: it acts as a buffer
against storm surges,*® which within the context of climate change (and the White

Paper NCC) is an important service.*®” Storm surges may cause coastal erosion and

03 Section 1, Definition list.

404 Obijective 5.5.2.

% Objective D 1.1 and 1.2: ‘minimising impacts upon the natural functioning of coastal ecosystems
and processes; and giving special attention to maintaining and rehabilitating the diversity, health and
productivity of coastal ecosystems, such as estuaries and dune systems, that are vulnerable to
human induced disturbance.’

“% Glavovic BC and Cullinan C ‘The coast in Strydom HA and King ND (eds) Environmental
Management in South Africa 2ed (2009) 868.

97 Colenbrander C et al ‘Adaptation Strategies for the City of Cape Town: Finding the Balance Within
Social-Ecological Complexity’ in Otto-Zimmermann K (ed) Resilient Cities: Cities and Adaptation to
Climate Change (2011) 313.
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accretion, and in terms of the NEMICMA, the City is obliged to include priorities and

strategies addressing issues of coastal erosion and accretion within their CMP.*%®

The White Paper NCC stresses the need to ‘prioritise climate change research into
marine and terrestrial biodiversity and ecosystems services, and institute effective
monitoring to enhance the understanding and forecasting of critical future threats.*%
Within South Africa, the research of biodiversity and ecosystems, for instance, are
functions of the South African National Biodiversity Institute (SANBI).*'° In light of
this, the White Paper NCC makes provision for the establishment of an Adaptation
Research Flagship Programme that is led by the SANBL*! In terms of this
programme, the SANBI is planning and rolling-out a national and regional research
programme to seek opportunity for sectoral adaptation requirements and identifying
adaptation strategies.**?> These adaptive requirements include a cost benefit
analysis; the methodology employed by the Durban Metro diverts from the norm
when directing cost benefit analysis.**® Discussed earlier was the essentialia of
streamlining climate change objectives into municipal coastal management, through
the municipal CMP. In light of this requirement, the NEMICMA provides that priorities
and strategies must be driven to give effect to CMOs.*** Thus, the City must
incorporate priorities and strategies based on the recommendations of the

Adaptation Research Flagship Programme for implementing coastal management

efforts. The White Paper NCC raises the concerns that fiscal mechanisms to support

8 Section 49(2)(v).

% Goal 5.5.4.

19 NEMBA, section 11(1)(a)(i).

11 8.8 The Adaptation Research Flagship Programme.

*2\White Paper NCC, 8.8 The Adaption Research Programme.

13 http://www.copl7-cmp7durban.com/en/south-africa-on-climate-change (accessed on 28 October
2012) ‘...Instead of calculating benefit in a monetary value, the benefit of an intervention is calculated
in terms of the number of people reached, and the degree to which this intervention affects these
people’s lives...’

14 Section 49(2)(c)(i).
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municipalities’ capital and operating expenditures do not incentivise them to
streamline climate change responses into their activities.**> Thus, National Treasury
is required to revise fiscal measures to ensure that, locally, adaptation and mitigation

responses can be implemented into activities.*'®

The White Paper NCC further requires the development of Disaster Risk
Management plans that take into account the potential consequences of climate
change along the coast, particularly the increased incidence of extreme weather

events.”*” In terms of the Disaster Management Act*®

the City is required to
establish a disaster management plan**® (DMP), and the DMP must be integrated
into their IDP.*?° In response to this legislative requirement, the City has within its
DMP (in relation to sea-level rise associated with climate change), focuses on

coastal oil spills; flooding and storms; and sea surges, tsunamis, tidal waves.***

The White Paper NCC requires that national, provincial and municipal coastal
management plans must incorporate ‘relevant climate change information systems
and adopt a risk-based approach planning that anticipates the consequences of the

continued migration of communities into high risk coastal areas’.**?

In light of the above, the City has a computerised model called the geographical

information system (GIS) Inundation Model to predict and manage sea-level rise

415
416
417

White Paper NCC, Roles and Institutional Arrangements 10.2.6.

White Paper NCC, Roles and Institutional Arrangements 10.2.6.

Obijective 5.8.4.

18 27 of 2002.

9 Section 53(1)(a).

29 Section 53(2)(a).

L The City of Cape Town: Five-Year Plan for Cape Town 2007-2012, Integrated Development Plan
2011-2012 Review 115.

422 Objective 5.8.1.
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associated with climate change.*?®* One of the objectives to becoming more resilient
to sea-level rise includes promoting a ‘no regret’ approach to coastal planning.***
The White Paper LG provides that metropolitan governments (like the Cape) should

425

combine its land use planning with other functions™” (which could include coastal

management functions) to facilitate the creation of a specific environment.*?® In
addition to this, the City must include this vision in its IDP, and convert that vision
into realism through the collective exercise of land use planning and other powers.**’
Ribbon development and urban sprawl may exacerbate impacts of climate change
on the CZ, and may cause human harm.*?® The White Paper SCD introduces the
concept of nodal development through coastal planning to address issues of ribbon
development and urban sprawl.*?® CPS, discussed in detail below, facilitate the
attainment of CMOs.**® Having said this, by incorporating these clearly defined

abovementioned objectives of the White Paper NCC into the CMP, and having the

CPS incorporating such, the City may succeed in its vision of ‘no regret’.

In the previous chapter, the IDP has been highlighted as a vital tool for municipal
coastal management.”** Once all these coastal management planning tools have

been implemented and incorporated into the IDP, then all subsequent development

2 EnviroWorks Special Edition: Marine and Coastal Volume 2/10 December 2010 10. ‘This model
uses long-term sea-level records, photographic images, and actual measurements of previous storms
to predict the run-up of storm surges over the next 25 years.” The threat of sea-level rise to the
coastal regions that are low-lying was an issue raised by the Intergovernmental Panel on Climate
Change and the Earth Summit in Rio de Janeiro in 1992.

*2* Enviroworks Special Edition: Marine and Coastal Volume 2/10 December 2010 11.

2 \White Paper LG of March 1998, 2.3.2.

2% White Paper LG of March 1998.

*2 White Paper LG of 9 March 1998.

28 See Chapter 2, para 2.6 above for full discussion.

429 Objective C 3.2.

39 NEMICMA, section 56(1).

1 See Chapter 2, para 2.3.4 above for full discussion.
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must conform to the IDP,**? which has the legal effect of defining areas within the CZ

that may or may not be used for certain purposes or restricting certain activities.

3.7.2 Coastal planning scheme

Before venturing into the content of CPS, it is important to bear in mind the
concept/definition of municipal planning.**® This concept encompasses the zoning of
land, which is speaks to zoning schemes. Zoning schemes are legally
enforceable;*** municipalities are mandated to observe and enforce it;**® and ‘the
scheme clauses which regulate a particular zoning are incorporated in the scheme

and become likewise enforceable’.**®

In light of the above, one of the principle tools for coastal management is CPS. The
NEMICMA obliges municipalities to create CPS (CPS)*’ (in consultation with the
MEC),**® and sets out the aims of this scheme. A CPS is a scheme that assists with
the fulfilment of CMOs by: defining areas within the CZ that may**® or may not**° be
used mainly or exclusively for certain purposes or activities; and restricting or
prohibiting activities that do not comply with the scheme.*** Section 2(4)(r) of the
NEMA emphasises that vulnerable and sensitive ecosystems, like the Cape Metro

coastal environment, requires specific management and planning, especially due to

432

s See Chapter 2, para 2.3.4 above for full discussion.

See Chapter 2, para 2.3.3 above for full discussion.

3 eThekwini Municipality v Tsogo Sun Kwazulu-Natal [unreported] 86/2006 (SCA) (2007) Paragraph
L25-26] of the judgment.

% eThekwini Municipality v Tsogo Sun KwaZulu-Natal [unreported] 86/2006 (SCA) (2007) Paragraph
L25—26] of the judgment.

% eThekwini Municipality v Tsogo Sun KwaZulu-Natal [unreported] 86/2006 (SCA) (2007) Paragraph
L25—26] of the judgment.

% Section 56(4)(d).

38 Section 56(3)(d).

39 Section 56(1)(a)(i).

9 Section 56(1)(a)(ii).

* Section 56(1)(b).
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human usage and development pressures. Within this context, the NEMICMA
empowers the City to perform certain functions in terms of the CZ (CPZ, coastal
access land and CSBLs) as highlighted above.*** Thus, it is prudent that a municipal
CMP must incorporate clearly defined CMOs for the CZ to which CPS can give

effect, within the jurisdiction and functions of the said municipality.

The NEMICMA also makes provision for the integration of municipal CPS into
municipal land use schemes,**® and prohibits the establishment of land use schemes
that are inconsistent with CPS.*** This is a clear disposition of streamlining coastal
management within the municipal jurisdiction, especially where municipal land use
schemes have not adequately addressed coastal issues. However, in the spirit of
IEM and ICM, it is important to note that the Cape Metropolitan falls within the
jurisdiction of the Western Cape, and planning must run concurrently to prevent

overlapping.

The principal legal planning mechanism in the Western Cape is the Land Use

Planning Ordinances 15 of 1985 (LUPO).** The LUPO mandates the City to

establish structure plans and zoning schemes, the latter has been discussed fully.**®

Structure plans serve as guidelines for ‘future spatial development of an area to
. 447

which it relates’;™" also, that ‘regard shall be had to the preservation of the natural

and developed environment’ when preparing, amending, withdrawing or reviewing a

42 see Chapter 3, para 3.3 above for full discussion.

3 Section 57(2).

*4 Section 57(2).

*° P E Claassen ‘Spatial Planning, with the Western Cape Province as a case study’ in Strydom HA
and King ND (eds) Environmental Management in South Africa 2ed (2009) 921.

0 See Chapters 3, para 3.7.2 above for full discussion.

*7 Section 5(1).
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structure plan.**® It has been submitted that SDFs (in terms of section 26 (e) of the
MSA) replaced the structure plans provided for under the LUPO, this applies to
metropolitans (like the Cape) t00.**° In light of this submission, it is evident that
where the LUPO set out requirements for compliance with structure plans, this must
be read as including SDFs. Thus, the SDF is a disguise to the pre-constitutional

LUPO relating to structure plans.

In light of the above, and in relation to coastal management, the municipality is
mandated to ensure that regard shall be had to the coastal environment when
preparing, amending, withdrawing or reviewing its SDF, which (the SDF) guides and
informs municipal CZ development and management.**® Therefore it is imperative
that the coastal planning in terms of the By-law creates narrative for planning law in

terms of the LUPO/ section 26(e) of the MSA.

3.8 The NEMICMA Chapter 7: Protection of Coastal Environment

Section 28 (duty of care and remediation of environmental damage) of the NEMA
provides that ‘every person who causes, has caused significant degradation of the
environment must take reasonable measures to prevent such pollution or

452 the Court maintained that

degradation’.**! In the case of Louw and Others v Long
the duty of care enunciates the existence of a causal nexus between the damage or

pollution caused and the actions of the actor in relation to such damage or

448
449

Section 9.

Claassen P E ‘Spatial Planning, with the Western Cape Province as a case study’ in Strydom HA
and King ND (eds) Environmental Management in South Africa 2ed (2009) 930.

%0 See Chapter 2, para 2.3.4 above.

1 Section 28(1). Also, in the case of Rainbow Chicken Farm (Pty) Ltd 1963 (1) SA 201 (N) the Court
held that the duty of care is a retrospective duty, paragraphs [204F-205A] of the judgement.

521990 (3) SA 45 (E).
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pollution.”®® In line with NEMA, the NEMICMA interprets the term “Environment” to

include the coastal environment.** Considering this, the NEMA provision therefore

reads that ‘significant pollution or degradation of the coastal environment’.*>®

3.8.1 Coastal protection notice and coastal access notice

‘If there is reason to believe that a person is carrying out, or intends to carry out, an
activity that may have a negative effect on the coastal environment’, he or she may
issue a coastal protection notice to the person responsible for the activity.**® The
intention of such notice has the effect of prohibiting the activity if it is not already

prohibited;**” and instructing that person to: (i) take steps to protect the

458

environment;™ (i) in terms of the NEMA, investigate and evaluate the impact of an

459

activity on the environment; (i) stop or postpone the activity subject to

investigation and evaluation of the report.*®

Prior to issuing the notice, the Minister must consult with the organ of state that

461

authorised or authorises the activity;™" and allow the person upon who such notice is

served, an opportunity of making presentation.*®> The content of the notice must

include the reasons for the notice;*®® the period of carrying out anything required by

“53 paragraph [43 D] of the judgement.

** Section 58(1)(b)(ii).
*%5 section 58(i)(b)(i).
%% Section 59(2).

7 Section 59(1)(a).
%8 Section 59(1)(b)(i).
%9 gection 59(1)(b)(ii).
%9 Section 59(1)(b)(iii).
L Section 59(2)(a).
2 section 59(2)(b).
%3 Section 59(4)(i).
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the notice;*** and allows the person to appeal against the notice.*®® In addition to the
peremptory content of the notice, the NEMICMA further states additional criteria for

the notice set out in section 59(4)(b).

Important to note is that the NEMICMA empowers the Minister to delegate his power
to issue coastal protection notices to an MEC, who may similarly subdelegate this
power to a municipality in that province.*®® Therefore, the By-law may provide for this
subject to such power being delegated to the City, upon agreement between the

MEC and the City.

3.8.2 Repair or removal of structures within CZ

The NEMICMA makes provision for the issuing of repair or removal notices by the
Minister, MEC,*" or municipality (subject to delegation).*®® The issuing of these
notices are peremptory if that structure’s existence, condition, or because of its
abandonment is having or is likely to have an adverse effect on the environment*®®;

or if its erection, construction or upgrade is in contravention of the NEMICMA or any

other law.*"°

Before exercising the abovementioned powers, it is required that the authority

(Minister, MEC or municipality) must consult the necessary organ of state that

4 Section 59(4)(ii).
%5 Section 59(4)(iii).
%% Section 59(3)(a).
%7 Section 60(1).

%8 Section 60(3)(a).
%9 Section 60(1)(a).
79 Section 60(1)(b).
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authorised or is capable of authorising the activity;*’* and give the person receiving

such notice reasonable opportunity to make presentation.*”> The NEMICMA further
states that the notices must declare the reasons for the notice;*”® and allows the
person to appeal the notices.*’* In addition to the peremptory content of the notices,
the NEMICMA further states additional criteria for the notices.*” In light of the
notices mentioned above, it could be viewed as analogous to those provisions
relating to compliance notices, and the powers and functions of EMIs in terms of the

NEMA.*47®

If the person responsible for the structure or building cannot be found, then the
Minister or MEC may publish the repair or removal notice once in the Government
Gazette and once a week for two successive weeks in a local newspaper,*’” in

addition to placing a notice on the structure during the period of advertisement.*’®

Failure to comply with these notices (coastal protection, coastal access, repair or
removal) require organs of state to instruct appropriate persons to carry out what is
prescribed by the notice;*”® and to recover from the person to whom the notice was
addressed, or the person responsible for the erection of the structure.*® In the case
of Minister of Water Affairs and Forestry v Stilfontein Gold Mining Co LTD and

Others*® the Court stressed the importance of complying with environmental

"1 Section 60(2)(a).

2 Section 60(2)(b).

*73 Section 60(4)(a)(i).
" Section 60(4)(a)(ii).
*75 Section 60(4)(b).

*’° See Chapter 2, para 2.4.4.2 above for full discussion.
" Section 60(5)(a).

%78 Section 60(5)(b).

" Section 61(a).

8 Section 61(b).

81 2006(5) SA 333 (W).
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482

directives™ (compliance notices) provided within the NEMA and SEMAs, ‘unless

courts are prepared to assist the State by providing suitable mechanisms for the

enforcement of statutory obligations’.*®®

The draft NEMICMAB explicitly deletes the powers of municipality to issue coastal
protection and coastal access notices, as well as repair and removal of structures
within the CZ notices. On the contrary, the NEMA expressly provides that a staff
member of a municipality may, by direction of an MEC, be designated as an EMI
who may issue compliance notices for the enforcement of the NEMA and other
SEMAs;*** thus, the deletion of this section, as proposed by the draft NEMICMAB, is

not in line with the NEMA and should come into effect.

3.8.3 Implementation of land use legislation in CPZ

The NEMICMA further obliges municipal legislation regulating planning and land
development to further the objects of cooperative governance, and to apply these to
7 485

land in the CPZ that gives effect to the reason for the establishment of the CP

as outlined above.*®®

Also, it prohibits the municipality from authorising the use of land or activities that
may have an adverse effect on the environment, without considering environmental

impact assessments.*®’ In light of this, the NEMA Regulation 544 lists the CPZ as a

82 Also see Kebble and Others v Minister of Water Affairs and Forestry [unreported][2007] JOL 20659
SCA).

5 Paragraphs [352D-352H)] of the judgement.

%4 See Chapter 2, para 2.4.4.2 above for full discussion.

% Section 62(1).

% See Chapter 3, para 3.3.1 above for full discussion.

87 Section 62(2).
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geographical area (ecosystem) that requires EIA in terms of certain activities. The
definition (composition) of the CPZ in terms of Regulation 544 and the NEMICMA

are similar.*®®

The CPZ is an important legal tool for the implementation of the NEMICMA.**°
Hence, to create the space intended for the purpose of which the CPZ was created,
it would be recommended that the City realises the CPZ; review and amend its
legislation to further the objectives of section 17 (NEMICMA); and where such area
was subject to for example legislation in conflict with the NEMICMA (section 17),

bring it in line with the NEMICMA.

3.8.4 Environmental authorisation for coastal activities

Environmental impact assessment, a tool for environmental management in terms of
the NEMA, has been discussed in the previous chapter. To reiterate, the NEMICMA
refers to the NEMA in relation to when an environmental authorisation is required for
coastal activities.*®® However, the NEMICMA sets out additional key requirements
which guide the granting of environmental authorisations: 1. The factors that should

be taken into account by the competent authority;*** 2. Under what circumstances

“88 Section 2(2) : ‘The following words relevant to coastal activities will have the meaning so assigned
to it in the NEMICMA 24 of 2008 “coastal protection zone”:

a) “coastal public property”;

b) “high-water mark”;

c) “littoral active zone”;

d) “low-water mark”;

e) “sea”; and

f) “seashore””’
% See Chapter 3 above for full discussion.
9 section 63(1).
91 Section 63(1).
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the competent authority may not issue an environmental authorisation;**> 3. The
circumstances by which a competent authority may allow activities or developments

d:**® and the circumstances

in CPP, the coastal protection zone or coastal access lan
under which the Minister may grant environmental authorisation in the interest of the

whole community.*®* These factors must therefore be incorporated into the By-law.

The draft NEMICAB deletes the latter three requirements, but extends the first

requirement to include those omitted, thus retaining the substance.

3.8.5 Temporary occupation of land within CZ

Sections 65 and 66 of the NEMICMA set out the criteria for awarding of leases and
concessions on CPP, and the terms of these. The NEMICMA makes provision for
land within the CZ to be temporarily occupied for the purposes of ‘building,
maintaining or repair works to implement a CMP’; or to ‘respond to pollution incidents

or emergency situations’,*** and ‘may for these purposes take from the land stone,

497 and ‘construct and

gravel, sand, earth or other material’;**® ‘deposit materials on it;
use temporary works on it, including roads’.**® The power to direct such land is with
the Minister, who may delegate these powers to the MEC, and the MEC may
subdelegate these powers to the municipality.*®® Thus, the By-law may effect such

provision subject to delegation and agreement by the City.>*

92 Section 63(2).

93 Section 63(3)(a) and (b).

9 Section 64.

% Section 67(2).

% Section 67(1)(a).

7 section 67(1)(b).

98 Section 67(1)(c).

99 Section 67(2)(a).

%0 see Chapter 2, para 2.4.4.4 above for full discussion.
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The NEMICMA makes provision for the amendment, revocation, suspension, or

cancellation of authorisations.*°*

3.9 The NEMICMA Chapter 8: Marine and coastal pollution control
This chapter of the NEMICMA relate predominantly to powers and functions of the
Minister in respect of authorisations for discharging effluent into coastal water;*°* and

the incineration and dumping at the sea.”®

3.10 The NEMICMA Chapter 9: Appeals

The NEMICMA makes provision for the issuing of a range of notices upon certain
persons in certain circumstances; these notices have legal force in terms of the
NEMICMA. Similarly, it allows, in certain circumstances, that such persons may

make certain representation to these notices, in other words- appeal.

The NEMICMA provides that persons to whom a coastal protection notice or coastal

access notice or a repair and removal notice has been issued by,

amongst other,
a municipality, then such person may lodge a written appeal to the MEC of the
province.”® The NEMICMA further maintains that if a person is dissatisfied with a

decision taken to issue, refuse, amend, suspend, or cancel an authorisation, such a

501
502
503

Section 68.

Section 69.

Section 70.

%% Section 74(1).

%% gection 74(1)(b). Also see NEMA section 43(2).
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person may lodge a written appeal®® to the MEC of that province, if that decision
was taken by a municipality or a person exercising powers delegated to him by the
MEC in terms of the NEMICMA.>®" What this ultimately means is that aggrieved
persons have an option in respect of decisions taken (authorisations, coastal and
related notices) by a municipality: they can either appeal to the respective

Department of the City or the MEC.

Furthermore, the NEMICMA also sets out the procedure for the submission of an
appeal.>®® Also, appeals do not have the legal force of suspending an authorisation
or an exemption, conditions of an authorisation, or notices in terms of Chapter 7,

unless so directed by the Minister or MEC.>%

The NEMICMA makes provision for the appointment of an advisory appeal panel to

advise the Minister or MEC;**® interims orders which the Minister or MEC may

511 |.512
b

make;>"" proceedings of the advisory appeal pane and the powers of the Minister

or MEC to either uphold or dismiss an appeal.®*®

Municipalities are vested with powers to issue certain compliance notices in terms of

the NEMICMA, as discussed above. Therefore, to give effect to the right of affected

%% section 74(2).
%7 section 74(2)(iii).
%8 Section 74(3)-
(a) “...lodge within 30 days of the appellant being given the notice...;
(b) state clearly the grounds of the appeal;
(c)..the facts on which the appellant relies and include any relevant information that was not placed
before the decision-maker and which the appellant believes should be considered on appeal; and
gd) comply with any other requirements that may be prescribed.’
%% Section 74(4).
19 Section 75.
*L Section 76.
*2 gection 77.
*13 Section 78.
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persons to appeal in terms of the NEMICMA and NEMA,** it is pivotal that the By-
law therefore make provision for appeals, if direction was given by the MEC’s and

subsequent agreement by the City.

In light of the draft NEMICAB's intention of withdrawing the powers of municipalities
to issues compliance (coastal-related) notices, it has not included a provision
excluding aggrieved parties from appealing to the MEC with regard to compliance

notices issued by the municipality (EMI).

3.11 The NEMICMA Chapter 10: Enforcement

The NEMICMA distinguishes between three categories of offences: offence 1,

2’516

offence and offence 3.°*" The stipulated offences are not a closed list, and the

14 Section 43.

1% section 79(1)-

(a) ‘discharges effluent originating from a source on land into coastal waters...’

(b) incinerates at sea any waste or material...;

(c) loads, imports or exports any waste or other material to be dumped or incinerated at sea...;

(d) dumps any waste at sea...;

(e) dumps any waste or other material at sea without a dumping permit...;

(f) alters any authorisation;

(g) fabricates or forges any document for the purpose of passing it off as an authorisation;

(h) passes, uses, alters or has in possession any altered or false document purporting to be an

authorisation; or

gil)ﬁmakes any false statement or report, for the purpose of obtaining or objecting to an authorisation.’
Section 79(2)-

(a) ‘fails to comply with a repair or removal notice;

(b) hinders or interferes with a duly authorised person exercising a power or performing a duty in

terms of the NEMICMA; or

(c) knowingly falsely represents that he or she is a person authorised to exercise powers in terms of

the NEMICMA.

* Section 79(3)-

(a) ‘contravenes or fails to comply with a condition subject to which the authorisation has been issued;

(b) performs an activity for which the authorisation was issued otherwise than in accordance with any

conditions subject to which the authorisation was issued; or

(c) allows any other person to do, or to omit to do, anything which is an offence in of paras (a) or (b).’

Section 79(4)-

(a) fails to comply with a coastal protection notice or access notice issued...;

(b) contravenes any other provision of this Act which is not referred to above.’

86



Minister and MEC may make regulations for further enforcement.”'® The draft
NEMICMAB replaces the word “guilty” (in terms of the NEMICMA) to “convicted”,
which the latter provides that a court of law has decided that someone is guilty of a

crime.>*®

The NEMICMA makes provision for penalties in relation to each offence; penalty in
relation to: offence 1,°° 2,°** and 3.* Persons charged with the commission of an
offence on, in or above coastal waters, the court whose area of jurisdiction adjoins
the coastal waters has jurisdiction to prosecute the offender.®”® The NEMICMA
further enables municipalities to institute legal proceedings or take measures to
prevent damage or to ‘recover damages for harm suffered to the CPP or coastal

t:°2* or to abate nuisance.’®” Similarly, the municipality may accept

environmen
‘service of legal processes and defend any legal proceedings instituted in relation to

CPp’ 5%

The offence-penalty approach denotes the meaning of “command-and-control”. To
facilitate the implementation of the White Paper SCD and for promoting successful

ICM, it is important to consider “command-and-control” deviating mechanisms.*?’ It is

>18 Section 79(4)(b) and sections 83(1) and 84(1).

1 http://dictionary.cambridge.org/dictionary/british/convict_1?g=convicted (accessed on the 12
November 2012)

%20 gection 80(1)-

UP to R5 000 000 fine; or up to 10 years imprisonment; or both.

*2L section 80(2)-

UE to R500 000 fine; or up to 5 years imprisonment; or both.

%22 Section 80(3)-

UE to R50 000 fine; or up to 6 months community service; or both.
%23 Section 81.

°24 gection 82(a)(i).

%% gection 82(a)(ii).

%2 section 82(b).

" See Chapter 1, para 1.6 above for full discussion.
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submitted that examples of these enforcement mechanisms include: co-regulatory

528 529

instruments®*” and self-regulatory instruments.
The co-regulatory approach encompasses a co-operative relationship, usually an
agreement, ‘between the regulator and regulated’.>*® An example of this form of
enforcement has been highlighted in this study i.e. EMCAS, as set out by the NEMA

and White Paper SCD;*! as well as the SDA, as provided in the MSA.>*

Self-regulatory instruments entail ‘business[es] imposing its own regulatory structure
without any direct compulsion from the relevant regulator in that community’.>*® At a
municipal level, the coastal forums (responsible for promoting co-responsibility) may
serve as a vehicle to boost self-regulation. One of the functions of the forums is to
promote dialogue between different coastal role-players. This dialogue may include
requiring assistance from the private sector in the form of realising its social and
environmental responsibilities and contributing to the green economy.>®** Durban

Metropolitan will be an example of a lesson to be learnt, later in the study.>*®

28 Kidd M Environmental Law 2ed (2011) 281.

%2 Kidd M Environmental Law 2ed (2011) 282.

%% Kidd M Environmental Law 2ed (2011) 282.

3 See Chapter 2, para 2.4.4.3 above for full discussion and Kidd M Environmental Law 2ed (2011)
282.

%32 gee Chapter 2, para 2.4.4.3 above for full discussion.

°% Kidd M Environmental Law 2ed (2011) 282.

% The definition for green economy includes: ‘ system of economic activities related to the
production, distribution and consumption of goods and services that result in improved human well-
being over the long term, while not exposing future generations to significant environmental risks or
ecological scarcities.’_http://www.environment.gov.za (accessed on 30 October 2012).

% See Chapter 5, para 4.9.2 below for full discussion.
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3.12 The NEMICMA Chapter 11: General Powers and Duties
The section commences with the powers of the Minister and MEC to make

regulations and the procedure for making such regulations.>*

The NEMICA allows the MEC to issue directives to a municipality is he/she ‘is
satisfied that the municipality is not taking adequate measures to’-

‘(@) prevent or remedy adverse effects on the coastal environment;

(b) adopt or implement a municipal CMP; or

(c) give effect to the provincial CMP.>*’

The MEC must give the municipality reasonable opportunity to make representation

before issuing the directive.’®

Non-compliance with such directive by the
municipality, grants the MEC with the powers to proceed with measures to prevent or
remedy adverse effects on the environment (coastal), to implement or monitor

compliance with provincial norms and standards, or ‘to give effect to the provincial

CMP’ 5%

The NEMICMA makes provision for the delegation of certain powers by the Minister
and MEC.>* In relation to an MEC delegating his/her powers, the NEMICMA makes

provision that delegation may be made to any organ of state (which include

541

municipalities),>** and sets out the procedure for such delegation.>* Thus additional

%% Sections 83 and 84.
%37 Section 88(2).

%% Section 88(2).

%% section 88(3).

%4 Sections 89 and 91.
>4 section 91(1)(b).
%% Section 91(2).
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coastal management powers may be devolved to municipalities as indicated

throughout this chapter of the study.

The NEMICMA further provides that a liaison function must be created between the
MEC and municipalities, which aims to ensure that coastal actions taken by these

two spheres are co-ordinated:>*?

and to ensure the monitoring of compliance by such
municipalities.>** This liaising function enshrines the constitutional principle of
cooperative governance, ultimately, in the context of this study, the ICM’s element of
intergovernmental integration. Based on the disposition, it is vital that policy

considerations give effect to these.

3.13 The NEMICMA Chapter 12: Miscellaneous matters

3.13.1 Unlawful structures on CPP

Provision is made for the prohibition of unlawful construction of buildings or other
structures on CPP.>* Section 96(1) provides that persons who have unlawfully
constructed buildings or structures prior to the enactment of the NEMICMA, or
subsequent to the enactment of the NEMICMA occupied a building or structure
unlawfully built on CPP must, within 12 month of the origination of the NEMICMA,
either apply for a coastal lease;>*® or demolish the building or structure and restore
status ante quo.>*’ The NEMICMA states that written repair and removal notices may

be served upon persons failing to take the necessary steps to demolish the building

>3 Section 94(a).

;“5‘ Section 94(b).
Section 96.

>4 Section 96(1)(a).

%" Section 96(1)(b).
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or structure and to restore the location to its original condition.>*® Here the NEMICMA
expresses that these notices are issued by the Minister or MEC;>*® however, as

discussed above,*®

the municipality may, upon delegation, issue such notices.
Thus, there is an omission in this regard. The NEMICMA further projects that this
section does not affect the rights such persons may have in terms of the Prevention

of lllegal Eviction from and Unlawful Occupation of Land Act,>* for instance.>*

3.13.2 Existing lawful activities in CZ
Persons who, after the NEMICMA commenced, for a period of 24 months lawfully
engaged in- carrying out activities requiring environmental authorisation;>>

554

abstracting water from coastal water™" are deemed to be the holder of the

environmental authorisation that authorises that activity.

The NEMICMA also provides that person who within 24 months of the
commencement of the NEMICMA makes an application for an environmental
authorisation authorising the continuation of the said activity, shall remain to be
regarded as the holder of such authorisation subsequent to the competent authority

deciding on whether to grant or refuse the application.>*

> Section 96(3).

>4 Section 96(3).

%0 see Chapter 3 above, paras 3.8.1 and 3.8.2 for full discussion.
119 of 1998.

%2 gection 96(4)(c).

%3 gection 97(1)(a).

% gection 97(1)(b).

%% Section 97(2).
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3.14 Conclusion

The NEMICMA, as outlined above, sets out numerous duties and functions for
coastal municipalities to ensure that the policies and the main statute regulating the
coastal environment is implemented at a local level for optimum protection of the
coastal resources. In light of this, the following chapter focuses on assessing the By-

law to these provisions.
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CHAPTER 4

AN ASSESSMENT OF THE DRAFT ICM BY-LAW

4.1 Introduction
In previous chapters of this study the powers and functions of local government in
relation to ICM have been highlighted. Following in this chapter is the assessment of

the draft City of Cape Town Integrated Coastal Management By-law>>°

(hereafter the
By-law) in terms of its constitutionality; the possible lack of implementing national
laws and policy relating to integrated coastal management, and recommending
possible improvements. As a point of departure, the previous chapters have referred
to the role of the City (Cape Metropolitan) in its entirety to manage the CZ. However,
this chapter (evidently, the By-law) is more specific in respect of applying the various
roles of the departments (Environmental Resource Management, and Planning and

Development) of the City and the municipal Council, in relation to coastal

management.

4.1 Chapter 1 of the draft ICM by-law: Interpretation, objects and application

The By-law introduces an extensive list of definitions; however to the exclusion of the
term environment. The significance of the definition stems from the NEMA'’s duty of
care principle, which has been refined, in terms of the NEMICMA, to include the
coastal environment.>®’ Thus, the By-law’s definition list should include the term:

‘Environment’- as defined in section 58(1)(b)(i) of the NEMICMA.

%% 31 March 2011.
7 See Chapter 3, para 3.8 above for full discussion.
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558

The By-law sets out its objects®® and the area within which it would apply.>*® The

objects of the By-law are: to promote integrated management of the municipal

ICM;>®° to halt and reverse adverse effects on the municipal CPZ to improve the

social, ecological, economic and spiritual health and well-being within the City;>®**

preventing development seaward from CSBL that: enhances the coastal

562

environment®®? and contributes to the attainment of CMOs:*®® to forbid, limit and

regulate activities in the municipal CPZ;*** protecting and enhancing the coastal

565 566
P;

environment in the interest of the whole community; securing access to CP

softening the impact of climate change (sea level rise and storm surges) on coastal

567

human settlement, economic activities and development; protecting coastal

ecosystems;>*® and maintaining coastal identity, scenic landscapes and aesthetic.®

These objectives above highlight pertinent municipal coastal management issues
raised in the Chapter 3 of this study, for example: implementing land use legislation

in CPZ;>"° establishing CMOs;>"* demarcating CSBLs;*"? the designation of coastal

.57 .574 .57
d,5 3 Z,5 P,5 5

access lan the regulation of activities within the C establishing a DM

protecting ecosystems that builds resilience against climate change related

%8 Section 2.

%% section 3.

%0 section 2(a).

%1 section 2(b).

%2 gection 2(c)(i).

%83 section 2(c)(ii).

%4 section 2(d).

%5 section 2(e).

%6 section 2(f).

%7 Section 2(9).

%8 Section 2(h).

°%9 Section 2(i).

>0 see Chapter 3, para 3.8.3 above for full discussion.

°"l See Chapter 3, paras 3.7.1 and 3.7.2 above for full discussion.
°’2 see Chapter 3, para 3.3.3 above for full discussion.

3 See Chapter 3, para 3.3.2 above for full discussion.

" See Chapter 2, paras 2.4.4.1 and 2.6 above for full discussion.
°5 See Chapter 3, para 3.7.1 above for full discussion.
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.576

impacts;>’® protecting and retaining the sense of place and coastal identity;>"’

and

protecting the interest of the whole community.>”®

The By-law continues with a conflict of laws clause. In light of this, the NEMICMA

579

prevails in cases where the By-law conflicts with it;°>"" the By-law prevails where

there is conflict between municipal legislation regulating the use of land within the
municipal CZ and zoning schemes;*®° the By-law will prevail to the extent where it
concerns municipal planning issues or constitutional municipal competence where
there is conflict between it and provincial legislation regulating the use of land or
activities within the municipal CZ.*®* In light of the conflict clause of the By-law,
Chapter 3 of this study highlights that, in terms of the NEMICMA, regulations
pertaining to coastal management should give effect to the NEMICMA;*® that
municipal legislation regulating land use in the CPZ, give effect to these;*®® and that
municipal planning in terms of the Constitution and case law must be exercised by

municipalities.”® Thus, the conflict clause in terms of the By-law is in line with that

provided for in the NEMICMA.

576

o See Chapter 3, 3.7.1 above for full discussion.

See Chapter 2, para 2.2.1 above for full discussion.

°’® See Chapter 2, paras 2.2.2,2.3.1,2.3.2,2.2.3.3, and 2.4.4.3 above for full discussion.
°"9 Section 4(1)(a).

%8 section 4(1)(b).

%8 Section 4(1)(c).

% gee Chapter 3, para 3.7 above for full discussion.

°% See Chapter 3, para 3.8.3 above for full discussion.

*% See Chapter 2, para 2.3.3 above for full discussion.
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4.2 Chapter 2 of the draft ICM by-law: Institutional arrangements

This chapter of the By-law stresses the responsibilities of the Department
(Environmental Resource Management) in terms of ICM. It states in peremptory
terms that the Department must determine, and review the coastal edge line.’® This
provision is flawed in terms of the NEMICMA, as CSBLs are established by an MEC
by way of regulations published in the Gazette, and amended by an MEC in
concurrence with the municipality in whose area of jurisdiction it falls.>® It is
important to note that making regulations and publishing these in the Gazette is an
exclusive power of the MEC: one that cannot be delegated.”®” To clarify any
ambiguity, it is important to establish what the terms CSBL and coastal edge line
represent. Coastal edge line: ‘is demarcated around the coast primarily to protect
coastal resources and avoid hazards and financial risks pertaining to areas at the
risk of flooding’.>®® CSBL: serves to protect the coastal protection zone, public safety,
public and private property.®® Having said this, it may be concluded that these two
terms are identical, however, due to the plethora of definitions the NEMICMA
provides, and to prevent future uncertainty, it is important that the By-law uses the
term ‘CSBL’ instead. In terms of the NEMICMA, the City is obliged to merely
demarcate these lines (and where these are adjusted) on maps forming part of its
zoning scheme, and become an integral part of the IDP.*® This is rightly stipulated in

terms of section 5(b) of the By-law.

%% Section 5(a).

%% section 25(2)(a).

%" See Chapter 2, para 2.4.4.4 above for full discussion.

%% Draft Cape Town Development Edges Policy: Urban and Coastal Edge 2009 2.
%% See Chapter 3, para 3.3.3 above for full discussion.

0 See Chapter 3, para 3.3.3 above for full discussion.
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Section 5(c) expresses the legislative requirement of establishing CPSs in
accordance with section 56 of the NEMICMA, and giving effect to CMOs, which is
prescribed by the NEMICMA.>*! Section 5(d) provides the responsibility of preparing
a CMP, and the review, amendment to the CMP in terms of section 48 of the
NEMICMA. It is similarly important that the By-law sought provision that the
municipal CMPs must be consistent with national and provincial CMPs,>*? and the
NEMP,>® for instance. Throughout this study the significance of intergovernmental
integration (as found in the Constitution, national legislation and policy) relating to
ICM has been highlighted. Thus, it is pivotal that the By-law, as part of the
institutional obligations of the municipality, includes a provision that municipal
management efforts must be in line with national and provincial coastal management
efforts. In light of including this provision, it may have the effect of tacitly displaying
the peremptory liaison function of coordination of coastal action between the

provincial and municipal spheres of government.>%*

Section 5(e) provides that the City must designate coastal access land in terms of
section 18(1) of the NEMICMA;>*® and ensure that coastal access land is developed
and managed in accordance with section 20 of the NEMICMA.>*® What is omitted
from this section is the Department’s function in determining and adjusting coastal
access land (NEMICMA, section 29(1)(d)).>®’ This section of the NEMICMA guides

the Department as to the factors it should take into account upon determining or

91 see Chapter 3, para 3.7.2 above for full discussion.

%92 gection 49(b)(i).

%93 gection 49(b)(ii)

% See Chapter 3, para 3.12 above for full discussion.
% See Chapter 3, para 3.3.2 above for full discussion.
% gee Chapter 3, para 3.3.2 above for full discussion.
7 See Chapter 3, para 3.4 above for full discussion.
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adjusting coastal access land.*®® Thus, it is important that this provision is given

effect to.

The By-law further provides that the Department has decision-making powers in

599

terms of coastal permit;>®® ensuring that the By-law is enforced;*® and monitoring

and preparing reports on the state of the environment.®®*

Essential to implementing municipal coastal management efforts, is the
municipality’s mandate of establishing SDAs and EMCAs.®® The significance of
these has been highlighted.®® That being said, it is important that the By-law
elucidate the Department’s responsibility to these. Thus, the By-law should include
provision for the adoption of SDAs, by the Department. The By-law does later refer
to contractors of the City, which may infer that SDAs and EMCAs might be entered

into.

% See Chapter 3, para 3.4 above for full discussion.

%99 gection 5(f).
89 gection 5(9).
%91 section 5(h).
62 gee Chapter 2, para 2.4.4.3 above for full discussion.
%3 See Chapter 2, para 2.4.4.3 above for full discussion.
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4.3 The ICM by-law Chapter 3: Coastal edge line and municipal coastal
protection zone

4.3.1 Demarcation of coastal edge line and establishment of municipal CPZ
The By-law describes the position of the coastal edge line (CSBL) and the
mandatory nature of it featuring on the City's zoning map and SDF.®®* Hereby, it

establishes the municipal CPZ.%%

Section 6(3) of the By-law sets out the factors to be taken into account when
reviewing and deciding whether or not to change the position of the line: the objects
of the By-law®® coastal management objectives;®*®’ coastal management
principles;®®® and studies and information modelling on: coastal processes;*® sea-
level rise, coastal erosion and other risks;**° and the health of indigenous species
and coastal ecosystems.®** This section is flawed in as far as the NEMICMA does
not confer inherent or delegated power to municipalities to change the position of the
CSBLs, but confers such power to the MEC, in consultation with the municipality,
and subject to public participation.®*®> However, it does incorporate features of the
White Paper NCC, which relates to the incorporation of its GIS, municipal coastal

management and climate change related issues.®®® Nothing in law prohibits the

municipality from communicating its findings, in relation to its GIS, to the MEC who

6 Section 6(1).

895 gection 6(2).

8% section 6(2)(a).

%7 section 6(2)(b).

%98 gection 6(2)(c).

%99 section 6(2)(c)(i).

819 section 6(2)(c)(ii).

L section 6(2)(c)(iii).

®12 5ee Chapter 3, para 3.3.3 above for full discussion.
®13 See Chapter 3, para 3.7.1 above for full discussion.
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may approve adjustment of the CSBL, and the municipality then amending its zoning

scheme to cater for this. This may instead bolster intergovernmental integration.

4.3.2 Coastal access land

Section 7 of the By-law sets out measures prohibiting the unreasonable restrictions
to access the coast, as required in terms of the NEMICMA;*** and prevents the
damaging of any walkways, buildings, paths or other infrastructure on coastal access
land.®*® This provision is necessary, as it ensures the aesthetic value of the coast,

which flows from the “well-being” aspect of the constitutional environmental right.®*

However, in light of climate change related issues, for instance, the NEMICMA
empowers the municipality to adjust coastal access land, and the guiding factors that
must be taken into account for the adjustment.®*’ This does not feature in the By-law.
Similarly, the NEMICMA empowers the municipality to secure entry onto land by
persons for purposes of determining and adjusting the coastal access land.®*® This

too does not feature in the By-law.

4.4 The ICM by-law Chapter 4. Coastal management objectives and principles
This section of the By-law sets out certain coastal management principles and

objectives. The objectives are those which coastal management aims to achieve,

814 Section 7(2).

815 Section 7(2).

®16 See Chapter 2, para 2.2.1 above for full discussion.
7 See Chapter 3, para 3.3.2 above for full discussion.
®18 See Chapter 3, para 3.4 above for full discussion.
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and both CMOs and principles aims to give effect to the municipal CMP.?*® The
CMOs are clearly defined and includes objectives of the White Paper NCC in relation
to climate change related issues on the one hand; and the White Paper SCD and
NEMICMA relating to urban sprawl and ribbon development (amongst other), on the

other hand.

As a point of departure, the By-law lists the clearing of alien vegetation as a
permissible activity®®® but does not make any mention of controlling invasive species,
which the latter, as discussed earlier, is a primary species that threatens
ecosystems, amongst others.®?* Discussed earlier, was the importance of the
municipalities’ role in controlling AlS, and the incorporation of these within the By-
law.®? This has not been clearly defined, in cases where AIS worsen the impact of
climate change. | therefore recommend that the By-law includes a CMO to this effect
as this would endorse the implementation of the NEMBA and White Paper NCC.
Furthermore, the By-law defines ‘indigenous species’ to include those species that
are indigenous to the Western Cape; however, what must be borne in mind is that
indigenous species from neighbouring provinces (Eastern and Northern Cape) may
be invasive in the Western Cape and affect coastal biodiversity, if it ‘spreads outside
of its natural distribution range’ and causes multi threats and harm.®?® This further

stresses the need to legislate and establish priorities and strategies in this regard.

%19 Section 1: Definition list.

620 gection 15(1)(d)(iii).

2l gee Chapter 2, para 2.6 above for full discussion.
622 gee Chapter 2, para 2.6 above for full discussion.
2 See Chapter 2, para 2.6 above for full discussion.
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4.5 The ICM By-law Chapter 5: Coastal planning

4.5.1 Land use plans to be consistent with the By-law
Section 10 mandates the City to establish its spatial planning instruments to accord
to this By-law. As evidenced earlier, through the City’s planning mechanisms are

essential for implementing municipal coastal efforts.®**

4.5.2 Municipal CMP

Section 11 of the By-law introduces the City’s municipal CMP, which is an important
tool for implementing integrated coastal management efforts. It sets out the relevant
power to establish this in terms of the NEMICMA,®® and how this tool should relate
to the municipal coastal principles®® and CMOs.%?" The By-law fails to provide that

8

CMPs must include priorities and strategies;*”® and performance indicators

measuring the achievement of the CMOs.%*® In light of this, strategic decision-making

630

is vital for furthering municipal coastal management efforts;>* and achieving CMOs

is vital in light of climate change related issues, for instance.®®

4.5.3 Zoning schemes
Section 12 of the By-law sets out the manner in which zoning schemes should be

applied within the municipal CPZ. As discussed, within the ambit of constitutional law

624

oo See Chapter 2, para 2.3.4 above for full discussion.

Section 11.

626 gection 11(a).

827 gection 11(b).

%28 see Chapter 3, para 3.7.1 above for full discussion.

629 See Chapter 3, para 3.7.1 above for full discussion.

%% See Chapter 5, para 4.9.2 below for full discussion.

%31 See Chapter 3, para 3.7.1 and Chapter 2, para 2.6 above for full discussion.
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and case law, municipalities are required to undertake municipal planning, which
includes zoning of land, which will ultimately define the regulation and control of the
use of land.®** The By-law does so by its exposition of the areas where the zoning

scheme or CPS (indication of NEMICMA’s requirement of municipal land use

633

schemes incorporating CPS)”*® will designate certain areas mainly or exclusively

used for coastal access land;*®** boat launching;®®*® coastal recreational nodes;®*®

7

coastal resort areas;®®’ and coastal conservancy areas to be conserved and

protected in order to- maintain and enhance the natural character of the coast;*®
maintain and enhance the functioning of ecosystems;®* allow the public access to

coastal spaces;®*

act as buffer to protect people and property from coastal
erosion;®** protect ecosystems and indigenous species from development and
harmful human activities.®*? This section of the By-law is a clear description of the

intention created by the NEMICMA for CPS.%*

4.5.4 Decisions regarding use of land within municipal CPZ

Section 13 of the By-law lays the foundation for decisions regarding the use of land
within municipal CPZ. The By-law sets out that the coastal management principles
and the section 2 principles of the NEMA must be applied in terms of decisions

relating to land use planning or to grant a land use authorisation within the municipal

632

oa3 See Chapter 2, para 2.2.2.1 above for full discussion.

See Chapter 3, para 3.7.2 above for full discussion.
8% Section 12(2)(a).

8% gection 12(2)(b).

8% section 12(2)(c).

837 section 12(2)(d).

%38 gection 12(2)(e)(i).

839 gection 12(2)(e)(ii).

840 section 12(2)(e)(iii).

%4 section 12(2)(e)(iv).

%42 gection 12(2)(e)(v).

3 See Chapter 3, para 3.7.2 above for full discussion.
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CPZ.°* The By-law further sets out the factors the decision-maker must be
cognisant of: those pertaining to land use planning and granting authorisation;**> and
whether any site is suitable for a particular use.®*® Additionally, the By-law directs the
decision-maker when ‘preparing, amending, withdrawing or reviewing any structure
plan’, in terms of the LUPO, to have regard for the reason for which the CPZ has
been established, along with the applicable principles.®*’ This is essential to ensure
that regard shall be had to the coastal environment, and for the promotion of

intergovernmental integration.®*®

4.6 The ICM by-law Chapter 6: Regulation of coastal activities

4.6.1 Activities for which a coastal permit is required

649

The By-law sets out the activities that are permissible®™ and those requiring coastal

permits that authorises the undertaking of certain activities.®*°

Section 14(2) of the By-law sets out the activities for which coastal permits are

required, and to those required in terms the National Water Act 36 of 1998 (water

use license);®® the NEMICMA (coastal water discharge permit);®**> the National

Environmental Management: Waste Act 59 of 2008 (waste management licence);**3

National Environmental Management: Air Quality Act 39 of 2004 (atmospheric

%44 Section 13(1).

%45 Section 13(1)(a)-(e) and section 13(3).

8% Section 13(2).

%47 Section 13(3).

%48 See Chapter 3, para 3.7.2 above for full discussion.
%49 Section 14(1)(a) and section 15.

%0 gection 14(1)(b).

%L section 14(2)(j)(i).

%52 section 14(2)(j)(ii).

%53 section 14(2)(j)(iii).
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emission licence);®** and authorisation granted by the City.®>> The impact of AIS on

the coastal environment and the need to regulate these has been discussed fully.®®
Against this background, it is recommended that the By-law includes a provision
relating to permits/ authorisation for such activities as set out in the NEMBA. This

would have the effect of aligning the By-law with the NBF, which would prevent

deficiency in implementing national law (NEMBA) and policy (White Paper NCC).

4.6.2 Application for coastal permits

The By-law further provides that application for coastal permits must be directed to
the Department prior to applying for any land use authorisation;**’ state reasons why
the Department is not obliged to refuse the application:**® explain how the activity
will: further the objects of the By-law,®*® be consistent with coastal management
principles,®® and play a role in attaining the coastal management objectives;®** show
the extent to which the activity might be inconsistent with the By-law;%®? explain why

663 and

granting the application would be in the interest of the whole community;
produce information that would satisfy the decision-maker that the site is suitable for

the intended use.®®*

%54 section 14(2)(j)(iv).
%% section 14(2)(j)(v).
%% see Chapter 2, para 2.6 above for full discussion.
%57 Section 16(a).

%% gection 16(b).

%59 gection 16(c)(i).
%80 section 16(c)(ii).
%51 section 16(c)(iii).
%2 section 16(d).

%93 section 16(e).

%4 section 16(f).
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The abovementioned section of the By-law is modelled on the environmental

authorisations (additional factors) for coastal activities, in terms of the NEMICMA.%®®

4.6.3 Decision-making in relation to coastal permits

The By-law provides that the decision-making power in respect of coastal permits is
the City, in mandatory consultation with the Planning and Development Department
of the City.°® The By-law continues by setting out the factors which the by-law
should take into account upon deciding whether or not to grant a coastal permit;®®’
and the necessity of applying the coastal management principles and NEMA'’s
section 2 principles.®® The By-law set out the activities for which authorisation is

required, to be refused.®® Section 18 of the By-law explains the content of the

coastal permit.

4.6.4 Appeals

Section 19 of the By-law deals with appeals; based on decisions taken by the
Department to issue, amend, refuse, suspend or cancel a coastal permit or by the
terms and conditions set in the coastal permit.°”° As a point of departure, the By-law
provides that the body, to which the written appeal should be made to, is the City
Manager.®”* However, both the NEMICMA and the NEMA expressly states that a

person, who is dissatisfied with a decision regarding an authorisation that was taken

%% see Chapter 3, para 3.8.4 above for full discussion.

%% section 17(1)(a).
%7 section 17(1)(b).
%% section 17(1)(c).
%9 section 17(2).
870 section 19(1).
871 section 19(1).
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by a municipality, may appeal to the MEC of that province.®’® Thus, it is crucial that

the By-law expresses this option afforded to aggrieved person by legislation.

The By-law sets out the appeal procedure, which must- ‘be lodged within 30 days of
the appellant being notified of the decision or if the appellant is not notified of the

decision, within 60 days of the decision being made’;°”® ‘state clearly the ground of

the appeal’;®™ *

state briefly the facts on which the appellant relies and include any
relevant information that was not placed before the decision-maker and which the
appellant believes should be considered on appeal.®”> The By-law’s appeal
procedure is identical to that outlined in the NEMICMA.®"® The NEMICMA prescribes,
within its appeal procedure, other requirements that the dissatisfied person must

comply with.%”” The By-law sets out these requirements in terms of section 19(3), (4),

(5), and (6).

4.7 The ICM by-law Chapter 7: Enforcement

4.7.1 Powers of the Council
Section 20 of the By-law set out the powers of the Council. These powers include:

e ‘a) demolishing, alter or otherwise deal with any building, structure, device or
other thing that has been constructed, erected or laid in contravention of this

by-law;

%72 see Chapter 3, para 3.10 above and Chapter 2, para 2.4.4.4 above for full discussion.

673 Section 19(2)(a).
67 section 19(2)(b).
®75 Section 19(2)(c).
®7° See Chapter 3, para 3.10 above for full discussion.
87" Section 74(3)(d).

107



b) remove and make good any excavated, removed or deposited in
contravention of this by-law;

c) repair and make good any damage that occurs as a consequence of a
contravention of the by-law;

d) remove anything that is endangering or damaging, or is likely to endanger or
damage, human safety or health or the environment within the coastal
conservation area;

e) remove anything that is obstructing the movement of people-

(i) on coastal access land; or

(i) on any part of the coastal conservation area or other than private land or
land within a protected area;

f) remove any person whom the Council reasonably believes has, or is about
to, commit an offence under this by-law from any place within the coastal
conservation area in order to apprehend that person or prevent the commission
or continuation of such an offence;

g) in order to deal with any situation which the Council considers to be an
emergency-

(i) temporarily close or restrict access to any part of the coastal conservation
area; and

(i) remove members of the public from any part of the coastal conservation
area that is not private property;

h) recover reasonable costs incurred by it in taking measures that this by-law
requires another person to take, from any such person who failed to take those

measures after being directed by the Council to do so.’
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These powers of the Council, relating to the protection of the coastal environment,
have been extensively highlighted in the previous chapter of the study.®”® The
powers outlined sets out the reasons for which a coastal protection and coastal
access notice®”® or a repair or removal of structures within the CZ are issued,®® in
terms of the NEMICMA. Some of these powers are, however, subject to certain
conditions, which have been omitted. In terms of a repair or removal notice, the By-
law fails to provide that the exercise of these powers is subject to, in respect of
where the person responsible for the structure or building cannot be found, certain
.681

procedures;”™" thus it is equally important that the By-law makes provision for when

certain powers are subject to certain conditions.

Also, the Constitution empowers the Council to elect certain committees, subject to
national legislation, that are essential for the effective performance of its
functioning.®®® Having said these, the NEMICMA has made provision for local
municipalities to elect committees, and stresses the role of the committee and sets
out its functions.®®® Based on the nature of the functions of municipal coastal
committees, the constitutional imperatives, and to promote ICM, it is clear that
provision should be sought, within the By-law, relating to the Council’s power to elect

municipal coastal committees.

678
679
680
681
682
683

See Chapter 3, para 3.7 above for full discussion.

See Chapter 3, para 3.7.1 above for full discussion.
See Chapter 3, para 3.7.2 above for full discussion.
See Chapter 3, para 3.7.2 above for full discussion.
See Chapter 2, para 2.1.2 above for full discussion.
See Chapter 3, para 3.5.1 above for full discussion.
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4.7.2 Coastal compliance officers

Section 21 of the By-law makes provision for the designation coastal compliance
officers. This section is modelled on section 31A of the NEMA that makes provision
for the designation of EMIs and their function of enforcing SEMAs.®®* The By-law
provides that a City Manager may designate any appropriately trained person in
writing as a coastal compliance officer with authority to enforce the By-Law.®®® The
By-law continues to provide that a coastal compliance officer must be an employee
of the City or any other person so designated with the requisite consent by an organ
of state.®® This section is somewhat problematic, to the extent that it confers power
to the City Manager that is not in conformity with the NEMICMA; however, the NEMA
allows for the delegation of powers by the MEC by agreement of the said
municipality to appoint EMIs.®®” However, if it has been established that there was

delegation, then this section of the By-law may be incorporated.

4.7.3 Compliance notice

Section 22 of the By-law makes provision for the issuing of compliance notices
(issued by EMIs). This section is modelled on the NEMA®®; and the NEMICMA, in
terms of coastal protection,®® coastal access,’® and repair or removal notices.®* To
enhance the duty of care principle, it is pivotal, where the causal nexus between

environmental degradation and the actor has been established,’®? to remedy such as

% See Chapter 2, para 2.4.4.2 above for full discussion.

%% Section 21(2).

%% section 21(2).

%7 See Chapter 2, para 2.4.4.4 above for full discussion.
%% See Chapter 2, para 2.4.4.2 above for full discussion.
%39 See Chapter 3, para 3.8.1 above for full discussion.
9 See Chapter 3, para 3.8.1 above for full discussion.
1 gee Chapter 3, para 3.8.2 above for full discussion.
%92 See Chapter 3, para 3.8 above for full discussion.
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required in law. The importance of complying with legislative remediation
mechanisms in terms of the Minister of Water Affairs and Forestry v Stilfontein Gold
Mining co LTD and Others®® has been fully discussed.®®* The By-law provides that
these notices are issued by a coastal compliance officer to any person whom the
officer has reasonable grounds for believing: has contravened the by-law;*® is not
complying with the terms and conditions of a coastal permit:®®® or is likely to
contravene the by-law but for specified measure.®®” The By-law also empowers the
coastal compliance officer to vary compliance notices.®®® The grounds for which the
coastal compliance officer may issue compliance notices are identical to that
provided in the NEMA®®® and NEMICMA.”® However, if it has been established that
the power to issue these notices has been delegated to the municipality, and upon
agreement of the municipality, then this provision may be included.”®* The By-law
fails to include the content of a coastal compliance notice; but does so for coastal

permits. The NEMICMA provides the content of coastal compliance notices;’%

therefore, for completion, it is recommended that the By-law reflects this.

4.7.4 Objections to compliance notices
Section 23 of the By-law deals with objections to compliance notices. The By-law

provides that any person objecting to a compliance notice may make written

%93 2006 (5) SA 333 (W).

%9 See Chapter 3, para 3.7.2 above for full discussion.

%9 gection 22(1)(a).

%% gection 22(2)(b).

%97 Section 22(2)(c).

%98 gection 22(3).

%9 see Chapter 2, para 2.4.4.2 above for full discussion.

"0 see Chapter 3, paras 3.7.1 and 3.7.2 above for full discussion.
L see Chapter 3, para 3.8.1 above for full discussion.

2 5ee Chapter 3, paras 3.7.1 and 3.7.2 above for full discussion.
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representation to the City Manager within 30 days of the receipt of the notice;’® and

make written representation to the City Manager to suspend the operation of the

notice pending finalisation of the objection.””* The By-law continues by stating the

decisions that may be taken after representation.’®® Again, the NEMICMA provides

where the municipality made a decision on issuing a compliance notice, then a

written appeal must be submitted to the either the MEC of that province or the

municipality.”® Thus, this section should be reviewed to include these parties.

4.7.5 Offences

Section 24 of the By-law constitutes the offence clause. In terms of the By-law, it is

an offence to-

‘a) to contravene any provision of this by-law;

b) to fail to comply with the terms and conditions of a coastal permit;

c) to fail to comply with the terms of a compliance notice issued in terms of
this by-law;

d) to threaten, resist, hinder, obstruct or use foul, abusive or insulting
language towards a coastal compliance officer, a councillor, an employee or a
contractor of the City, who is exercising powers or performing duties or
function in terms of this by-law;

e) to falsely hold himself or herself out to be a coastal compliance officer,

councillor or an employee or a contractor of the Council; or

93 Section 23(1)(a).

% Section 23(1)(b).

% section 23(2).

% see Chapter 3, paras 3.10 above for full discussion.
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e f) to intentionally or recklessly do anything that a reasonable person would
have foreseen would be likely-
() to put at risk the health or safety of any person within the coastal
conservation area; or

(i)to have an adverse impact on the environment within the municipal CZ.’

The NEMICMA distinguishes between three categories of offences and penalties in
relation to the offences.” It would have been convenient if the By-law has grouped
these offences as the NEMICMA has: in terms of labelling it offence 1, 2 and 3. This
is so as there are corresponding penalties to these offences.””® The By-law
encapsulates these offences, and covers contravention of the By-law broadly in
terms of section 24(a) above; this provision therefore includes activities authorised
by the NEMA and other SEMAs. However, the By-law fails to seek provision for
persons who have fabricated or forged documentation for purposes of passing it off
as an authorisation, which is an offence in terms of the NEMICMA.”® Thus, to curtail
any fraudulent person’s actions from causing environmental harm, it is pivotal to

include a provision within the By-law to this effect.

The By-law fails to make mention, or to endorse, “command-and-control” deviating
mechanisms, which encapsulates the intention of the White Paper SCD.™° Again,

this speaks to co-regulation and self-regulatory mechanisms.’**
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See Chapter 3, paras 3.11 above for full discussion.
See Chapter 3, paras 3.11 above for full discussion.
See Chapter 3, paras 3.11 above for full discussion.
See Chapter 3, paras 3.11 above for full discussion.
See Chapter 3, paras 3.11 above for full discussion.
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4.7.6 Penalties

Section 25 of the By-law speaks to penalties in a broad manner. It provides the

following:

‘(1) Any person who is convicted of an offence under this by-law is liable to
imprisonment for a period not exceeding three years or to the payment of a fine

no greater than two million Rands, or to both fine and such imprisonment.

(2) In addition to imposing a fine or imprisonment, a court may order any

person convicted of an offence under this by-law-

(a) to remedy any harm to the environment or private property that occurred as

consequence of the commission of the offence;

(b) to compensate any person for any damage or loss suffered by that person

as a consequence of the commission of the offence;

(c) to reimburse the City for the reasonable costs incurred by it in investigating
and prosecuting the person convicted or taking action to prevent further harm,

or to remedy harm arising from the commission of the offence;

(d) to pay an amount equivalent to the costs that the City is reasonably like to
incur in future in taking action to prevent further harm, or to remedy harm
arising from the commission of the offence.

(3) If the court, in the exercise of its powers under subsection (1), orders a
convicted person to pay a sum of money to the City or any other person, that
order shall have the same effect and be executable in the same manner as if it

had been given in a civil action duly instituted before a competent court.’

As a point of departure, the By-law correctly uses the word ‘convicted’ (in terms of

the draft NEMICMAB), instead of ‘guilty’ (as termed in the NEMICMA).”*? To

reiterate, the NEMICMA makes provision for three categories of penalties, but the

712

See Chapter 3, para 3.11 above for full discussion.
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By-law makes broad provision for these, without categorising them. Furthermore, the
NEMICMA provides penalties in relation to each category of offence;”*® the By-law
fails to adopt this style. The By-law provides, in one vein, a single amount and single
years of imprisonment, or both payment of the single amount and single span of
imprisonment years.”** The NEMICMA varies these amounts and years of
imprisonment, or community service, as the case may be.”*® An example of the
offences: the sum payable in cases of a category one offence is R5 000 000;"*° and
a category 3 offence prescribes community service for a period, instead of
imprisonment for instance.”’” There is no indication within the NEMICMA
empowering the municipalities to vary the amounts and other sanctioning
mechanisms.’*® Therefore the recommendations entails restructuring of the offences
clause, in line with the NEMICMA; and provide structuring the penalties and offences

to be integrated, and indicate the correct sums payable and other sanctioning

mechanisms.

4.8 The ICM By-law Chapter 8: Miscellaneous

4.8.1 Expropriation
Section 26 of the By-law makes provision for the claiming of compensation from the
City in cases where, as a result of the By-law, any person’s property has been

expropriated due to a zoning scheme or CPS.”*° Notably, the NEMA provides that

713
714
715

See Chapter 3, para 3.11 above for full discussion.
See section 25 (1) above.

See Chapter 3, para 3.11 above for full discussion.
% Section 80(2).

7 section 80(3).

8 See Chapter 3, para 3.11 above for full discussion.
9 Section 26.
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the power to expropriate private land is with the MEC, as provided in its exclusionary

clause of powers that may not be delegated.’?°

In my opinion, it would add more value to the By-law, if it makes provision for matter
relating to unlawful structures on CPP, as in the NEMICMA, and how these rights
correspond to the PIE.””* The By-law does make provision for its disposition on
rights of persons undertaking existing lawful activities in the CZ, as prescribed in the

NEMICMA and the procedures that follow.’?

4.9 The Durban Metro as an example for lessons to be learned.

It has been submitted that the Durban Metro is a leading example to other cities and
the world in respect of dealing with the effects of climate change posing threats on
sustainable development and human well-being.”?® Also, its global leadership in
climate change protection planning has been acknowledged.’* Discussed below are
some of their tools that assist with strategic decision-making, in relation to the
coastal environment.”® This is an exposition of certain elements that is utilised by

the Metro to implement coastal management efforts.
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723

See Chapter 2, para 2.4.4.4 above for full discussion.

See Chapter 3, para 3.13.1 above for full discussion.

See Chapter 3, para 3.13.2 above for full discussion.
http://www.cop17-cmp7durban.com/en/south-africa-on-climate-change (accessed on 28 October
2012).

24 http://www.copl7-cmp7durban.com/en/south-africa-on-climate-change (accessed on 28 October
2012).

2 http://www.copl7-cmp7durban.com/en/south-africa-on-climate-change (accessed on 28 October
2012).
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4.9.1 Sea-level rise modelling

This is a tool that informs the locality and nature of future development, along with
aiding to adapt existing systems and structures to the likely influences of sea level
rise.””® The Metro has embarked on modelling to study consequences of 30cm,
60cm and 100cm sea level rise (this is similar to the City’s GIS model)’?”.”*® This
information is being used to apply adaptation responses and includes strategic
withdrawal of infrastructure, nourishment of beaches, controlling development in the
CZ and dune rehabilitation and refurbishment.”*® The entire Metro is almost covered
by CMPs and two EMPs are underway.”® Importantly, both the CMPs and EMPs
incorporate sea level rise as crucial factors.”** R500 000 has been budgeted to

implement the sea level rise assessment.”?

4.9.2 Ecosystem-Based Adaptation

The Durban Metro realises that the best cost-effective adaption option will lie in
facilitating people in restoring or maintaining natural ecosystems so that they can
continue to provide food, shelter and security.”® This will give rise to the

municipalities’ constitutional objectives of promoting social and economic

% Durban: A Climate for Change Transforming Africa’s Future http://www.copl7-cmp7durban.com
saccessed on 28 October 2012) page 23.
" See Chapter 3, para 3.7.1 above for full discussion.
2 Durban: A Climate for Change Transforming Africa’s Future http://www.copl7-cmp7durban.com
sgtgccessed on 28 October 2012) page 23.
Durban: A Climate for Change Transforming Africa’s Future http://www.copl7-cmp7durban.com
ggoccessed on 28 October 2012) page 23.
Durban: A Climate for Change Transforming Africa’s Future http://www.cop17-cmp7durban.com
gglccessed on 28 October 2012) page 23.
(
(

Durban: A Climate for Change Transforming Africa’s Future http://www.cop17-cmp7durban.com

?chessed on 28 October 2012) page 23.

Durban: A Climate for Change Transforming Africa’s Future http://www.cop17-cmp7durban.com
accessed on 28 October 2012) page 23.

% http://www.cop17-cmp7durban.com/en/south-africa-on-climate-change (accessed on 28 October
2012).
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development.”®* By designing its 74 000 ha of Durban Metropolitan Open Space
System the Metro is protecting its biodiversity as well as the ecosystem services it
provides.”® The protection of this system is essential for assisting the Metro in
responding to the challenges created by climate change.’®® At a strategic planning
level, study is being steered at examining the distribution of key flora types that may
alter under climate change, and what reactions will be desirable in ensuring the
ongoing protection of ecosystems.”®’ By maintaining these open spaces, the Metro
promotes green economy, where the restoration of natural ecosystems is undertaken
by local communities, which in turn creates employment and developing skills to
alleviate poverty.”®® One of these job opportunities, amongst other, in relation to CZ
management, is alien species removal.”*® Large businesses and private sectors
have also displayed their social and environmental responsibilities by contributing to

this project.”*°

4.9.3 Durban central beachfront dune rehabilitation
This project assists in protecting existing dunes, through extension of frontal dune
zones.”*! This is achieved by ‘erecting fencing (to aid dune development) and timber

boardwalks (to define beach access points), as well as planting of indigenous dune

34 See Chapter 2, para 2.2.2 above for full discussion.

735 http://www.cop17-cmp7durban.com/en/south-africa-on-climate-change (accessed on 28 October
%(glhztzbz//www.copl?—cmp?durban.com/en/south—africa-on—climate—chanqe (accessed on 28 October
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(accessed on 28 October 2012) page 24.
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plants’.”*? This has ensued in the establishment of ‘a new frontal dune zone along
extensive stretches of the Prominade’.”®® Dune protection, as outlined, is
fundamental in facing the threat of climate change.”** The Durban Metro has
budgeted Rémillion capital expenditure for this project.”*> The City has undertaken a
similar project: The Dune Cordon Stabilisation and planting (‘Witsands Beach
Rehabilitation — An Example of Successful Management’) that entailed rehabilitating

the dune system to a more natural state.”*

4.10 Conclusion

This chapter has illustrated the manner in which the By-law responds, or the lack
thereof in light of national laws and policies. Also, it provides a brief overview of
practical strategic decision-making tools for the implementation of municipal coastal
efforts nationally, within the available resources and capacity. The following chapter
highlights the rectifications required in order to align the By-law with the relevant

coastal framework, and expresses the way forward.

™2 Durban: A Climate for Change Transforming Africa’s Future http://www.copl7-cmp7durban.com

gAa?’ccessed on 28 October 2012) page 24.
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$4a5ccessed on 28 October 2012) page 24.
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gaccessed on 28 October 2012) page 24.
*® Local Action for Biodiversity (LAB), City of Cape Town Biodiversity and Climate Change
Assessment Report, Environmental Resource Management Department, City of Cape Town October
2011 page 16.
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CHAPTER 5: CONCLUSIONS AND RECOMMENDATIONS

5.1 Introduction
In this chapter, | will present my conclusions on the basis of the findings in the
previous chapters, and on the basis of my conclusions | will make some

recommendations.

5.2 Conclusions

5.2.2 Shortcomings in the draft ICM by-law

Intergovernmental integration, in terms of the concept of ICM, infers the integration
of the different spheres (national, provincial and local) of government. However, the
By-law demonstrates a more refined version of intergovernmental integration at a
municipal level: the integration between the various Departments of the City, the

Council et al.

As a point of departure, the By-law, in its entirety, is a noble model by-law; however,
certain improvements must be made to bring it in line with national legislation and

policy prior to adoption.

The By-law has an extensive list of definitions except for the term ‘environment’,

which, in light of this study, is read to include the coastal environment. Thus, the duty

of care principle in the NEMA that applies to the environment has similar meaning in
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terms of the coastal environment.”*” The By-law only makes provision for indigenous

species and fails to define alien species and invasive species, respectively.

In terms of the institutional arrangements section of the By-law, it maintains that the
Department must establish CSBLs, which is a provincial function; however, the
demarcation of these lines in zoning schemes is a municipal function.”*® The CSBL
is defined as the ‘coastal edge line’, which is not in line with the NEMICMA.* In light
of the most vital tool for municipal coastal management (CMP), it must be made
clear that the Department must ensure that its CMP gives effect to provincial and
national CMPs; and the NEMP.”™® Furthermore the NEMICMA explicitly provides
that CMPs must include priorities and strategies; and indicators to measure the
achievement of CMOs.””* The By-law addresses the municipality’s function of
determining coastal access land but fails to address that adjustment of the coastal
access land is its responsibility too, as well as ensuring that persons gain entry onto
land for this purpose.’*? The power to implement SDAs and EMCAs is essential to
ensuring coastal service delivery gaps are filled and that ensuring coastal

compliance.”?

In terms of adjusting CSBL, the NEMICMA does not confer power to the municipality
to change the position of the coastal set back line, but confers such power to the

MEC, in consultation with the municipality, and subject to public participation.”>*
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See Chapter 4, para 4.1 above for full discussion.
See Chapter 4, para 4.2 above for full discussion.
See Chapter 4, para 4.3.1 above for full discussion.
See Chapter 4, para 4.2 above for full discussion.
See Chapter 4, para 4.5.2 above for full discussion,
See Chapter 4, para 4.2 above for full discussion.
See Chapter 3, para 3.11 above for full discussion.
See Chapter 3, para 3.3.3 above for full discussion.
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The White Paper NCC recognises that certain alien invasive species may
exacerbate the effect of climate change on coastal biodiversity, and the By-law must

contain a CMO that seeks to address this issue.”

Certain authorisations are required in law to carry out certain activities within the CZ.
Thus, the By-law maintains that regarded shall be had to authorisations in terms of
the NEMWA, NEMAQA, NWA and NEMICMA. As a point of departure, the NEMBA
also makes provision relating to authorisations for carrying out activities relating to
alien invasive species, and the White Paper NCC confirms that these might worsen

the effect of climate change.”®

The section relating to appeals confers powers to the municipal manager only, but
does not provide that which are provided by the NEMA or the NEMICMA: that
aggrieved parties may appeal to the MEC.”®" The Department of Environmental
Resource Management is a Department of the City of Cape Town (municipality), and
aggrieved persons are entitled to also appeal on decisions taken by a municipality to

the MEC as provided for by the NEMICMA and the NEMA."*®

The By-law fails to provide that powers of the Council relating to the establishment of

municipal coastal committees as entrenched in the Constitution and White Paper

755
756
757
758

See Chapter 3, para 3.7.1 above for full discussion.
See Chapter 3, para 3.7.1 above for full discussion.
See Chapter 3, para 3.10 above for full discussion.
See Chapter 3, para 3.10 above for full discussion.
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SCD, and the essential role coastal forums play in relation to coastal

management.”®

In terms of issuing compliance notices, the By-law does not stipulate the content of
such notice but does so for coastal permits.”® However, if this power is not inherent

to municipalities, but subject to delegation and agreement by the City.”®*

In terms of the offences clause, the By-law has an extensive list of offences however
the one relating to fabrication of authorisations (terms of the NEMICMA) has not
been included.”® In terms of enforcing ICM, the White Paper SCD stresses the need
for ‘command-and-control’ deviating mechanisms, which have not been legislated in

terms of the By-law.’®®

In terms of its penalties clause, there is no link between an offence and the
corresponding penalty as set out in the NEMICMA,”® and the By-law varies its

amounts payable upon conviction as well as the period of sentencing.’®

5.3 Recommendations
| recommend that the inclusion of the following terms be defined within the definition
list of the By-law, due to reasons mentioned above; these include: ‘Environment’,

‘alien species’ and ‘invasive species’.
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See Chapter 3, para 3.6.1 above for full discussion.
See Chapter 4, para 4.7.3 above for full discussion.
See Chapter 3, para 3.6.4 above for full discussion.
See Chapter 4, para 4.7.5 above for full discussion.
See Chapter 3, para 3.11 above for full discussion.
See Chapter 3, para 3.11 above for full discussion.
See Chapter 4, para 4.7.6 above for full discussion.
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The By-law must express that the power of establishing and making regulations for
CSBL is with the MEC. In respect of changing the position of the CSBLs, that that
provision read to provide that the MEC is the body who has the power to change
these, in consultation with the municipality; or the omission of this provision in its

entirety.

It is important that the By-law expressly provide for the Department’s function of
ensuring that the municipal CMPs give effect to provincial and national CMPs; and
the NEMP. The By-law must also make provision that strategies and priorities must
be included in a municipal CMP; so too, indicators for attaining CMOS.”®®
Furthermore, the By-law must include the Department’s responsibility in for adjusting
coastal access land as stipulated in the NEMICMA. In order to encourage community
and CBO'’s involvement in coastal management; implement ‘softer’ enforcement
mechanisms; and effect power sharing, it is vital that provision be sought for SDAs

and EMCAs.

It is essential that the By-law include a CMO that directs municipalities to deal with
AIS and understanding when and the kind of species that may worsen the impact of
climate change. Also that provision must be made that persons intending to deal with
activities relating to AIS, must, as stipulated in the NEMBA, have the necessary

authorisation from the competent authority.
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Furthermore, the appeals provision must express the provision that allows aggrieved
person to appeal to the MEC, if the decisions were taken by a municipality or the

appropriate body as delegated by the MEC.

The By-law must include a provision of the powers conferred upon the Council to
establish coastal committees and the further establishment of coastal forums, as well

as the functions of each (committees and forums).

If it has been established that the power to issue notices has been delegated to the
City, then a provision expressing the content of a compliance notice must also be

included.

The inclusion of ‘command-and-control’ deviating mechanisms must be incorporated
in to the By-law to effect implementation, and the inclusion of preventing falsification

of authorisations.

The penalties clause of the By-law must be brought in line with the NEMICMA as

penalties are of national norms and deviation of these has not been provided.

5.5 Closing remarks
The City must be lauded for the By-law. In light of the definition of capacitation’®’
plays an essential role in affording municipalities’ opportunity for implementing

CMPs. Key to ICM is the principle of intergovernmental integration, which denotes

cooperative governance, and national and provincial governments must capacitate

®" See Chapter 2, para 2.2.2 above.
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coastal municipalities. The NEMICMA s fairly recent in vintage, thus all role players
within the different Departments of municipalities must be aware of their respective
roles, and the training of the officials on the NEMICMA is vital to have clear
understanding of these roles and guided decision-making powers. Municipalities
must understand how the NEMICMA creates legislative requirements to include
climate change issues in mainstream municipal coastal management. Municipalities
are encouraged to utilise its forums and committees to lobby initiatives of including
private sectors and large businesses to contribute to the green economy. With all
these mechanisms in place, the municipalities are then mandated to ensure that they
arrange and control their administration and budgeting and planning processes to

serve the basic needs of the community in light of CZ management.

As observed, municipalities play a vital role in the ‘environment (coastal
environment); more decision-making powers are being devolved to this sphere (in
respect of this study: biodiversity, estuarine management, climate change); the
deliberate inclusion of ‘environmental sustainability’ in the MSA; and the Constitution
mandating municipalities to promote a safe and healthy environment. In light of this,
it is becoming seemingly obvious that, though the ‘environment’ is a shared
provincial and national competency in terms of the Constitution, will it be expected

that in the near future municipalities may share this power?

In conclusion, coastal municipalities that stand back from its duties in terms of law
would result in not merely Mother Nature worsening the impacts of climate change,
but the failure of coastal municipalities in realising the role of local government in the

implementation of the NEMICMA. Word count: 29736
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