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CHAPTER ONE: BACKGROUND TO THE STUDY

1.1 THE LEGAL PROBLEM IDENTIFIED

There seems to be a disconnection between South Africa's transformative Constitution
and the canons of private law which had been shaped, particularly through our Roman
Dutch tradition and then adulterated by decades of apartheid. Ubuntu has been far
less welcomed in the field of private law than public law.! Davis affirms that Ubuntu

and private law remain a bridge away.?

If a company’s shareholders are shielded from both financial and ethical liability, and
the corporation as a fictional legal ‘person’ does not have a psychology amenable to
moral regulation, that leaves only the real human beings within organisations.® At the
heart of this problem of violation is said to be how to achieve a balance between the

power of companies and their proper accountability.*

Since the construction of corporate governance systems is primarily made by focusing
on legal processes and structures to ensure compliance, the moral aspect is argued
by many to be absent or limited.> Such limitations are dubbed to be inadequate to

support the ambit of corporate governance to motivate good corporate behaviour.®

Compliance with legal mechanisms that reflect good corporate governance practices
may not necessarily reduce corporate violations. It is also believed through empirical
support which reflects an association between economic interests as a factor that
influences corporate governance violations.” Therefore, other means and measures
to control corporate governance should be put in place. Interestingly, ethics has

recently captured the attention of academics as a means to achieve that end.®

1.2 RESEARCH QUESTION AND SUB-QUESTIONS
‘To what extent can ubuntu and business ethics reduce or eliminate the abuse of a

company's separate personality?’

1 Davis D ‘Private law after 1994: progressive development or schizoid confusion?’(2008) 24(2)
SAJHR 329.

2 Davis D (2008) 329.

3 R Van Krieken ‘The ethics of corporate legal personality’ (2006) 6.

4 Cadbury Committee ‘Report on financial aspects of corporate governance’ (1992).

5 Othman Z, Rahman A R ‘Role of Ethics in Corporate governance’ (2012) JB 35 13-14.

6 Othman Z, Rahman A R ‘Role of Ethics in Corporate governance’ (2012) JB 35 13.

7 Othman Z, Rahman A R (2012) 14.

8 Othman Z, Rahman A R (2012) 14.
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The sub-research questions that the research will seek to interrogate are as follows:

(a) Why are separate legal personality and limited liability important principles in
company law?

(b) What is the legal position on piercing the corporate veil in South Africa?

(c) To what extent can the constitutional value of ubuntu assist in the interpretation
of “unconscionable abuse” in terms of section 20(9) of the Companies Act 71
of 2008?

(d) To what extent can the use of ubuntu and business ethics reduce or eliminate
the abuse of a company’s separate legal personality?

(e) How can ubuntu be incorporated into “ethical corporate citizen” principles in

South African corporate governance instruments?

1.3 THE SIGNIFICANCE OF THE STUDY

The proposed study will seek to research the separate legal personality of companies,
but it will do so from a corporate governance, business ethics and ubuntu perspective.
It will seek to show how ubuntu and business ethics can best be employed in
eliminating the unconscionable abuse of separate legal personality perpetuated by the

executives in negligently delivering their fiduciary duties.

During this process this study will seek to show the significant role of morality and
ethics within the context of business and commercial setting. This is so because in the
past a significant distance was witnessed in how the role of morality in the form of

ubuntu was not permitted to be used in the business context.

The significance of looking into morality and ethics in the business law context is that
it helps to expand the use and nature of the limited liability to other avenues and
theories such as those of social sciences and law merged together. It is hoped that

this will aid in the reduction of abuse of a company’s separate legal personality.

1.4 RESEARCH METHODOLOGY

The research methodology is primarily centred around the study of literature. This
mainly entails things such as library research, internet sources and case law. The
South African company law legislation will be the central force. The secondary sources
will consist of research papers, reports, journals, articles and books from which
additional arguments and references will be established. The research papers and

https://uwcscholar.ac.za



journals that explore the relevant provisions for this study will be examined. The
research will employ academic books and articles which scrutinise the possible gaps
in the legislation, namely section 20(9) of the Companies Act 71 of 2008.

1.5 CHAPTER OUTLINE
Chapter 1: BACKGROUND OF THE STUDY

The goal here is to provide the background and setting up of the chapters to the
research. It will comprise of the following: research problem, significance of the study,

and the chapter outline.

Chapter 2: IMPORTANCE OF SEPARATE LEGAL PERSONALITY, LIMITED LIABILITY
AND PIERCING THE CORPORATE VEIL IN COMPANY LAW

This chapter will look at the importance of separate legal personality and limited liability
in the South African company law. It will look at the benefits of both separate legal
personality and limited liability. The advantages and justifications of separate legal

personality and limited liability, as well as criticisms will be discussed.

Chapter 3: UBUNTU, BUSINESS ETHICS AND THE ABUSE OF LEGAL
PERSONALITY

This chapter will analyse the concept of [ubuntu\. It will emphasise ubuntu as an

interconnected and humanity tool, acknowledging individuals as unique creatures who
may identify and acknowledge each other via mutual encounter and cultural
integration. To what extent can the constitutional value of ubuntu assist in the

interpretation of “Unconscionable abuse” in terms of s20(9) of the Companies Act.

Chapter 4: INTEGRATING CORPORATE GOVERNANCE, BUSINESS ETHICS AND
UBUNTU TO CATER FOR THE ELIMINATION OF THE COMPANY’S SEPARATE
PERSONALITY ABUSE

This chapter will look at corporate governance as a safeguarding tool. The necessity
for effective corporate governance. The board of directors' role in combating the abuse
of separate legal personality of a company will be enumerated. The principles of good
corporate governance will form part of the discussion. Incorporating  ubuntu  into

ethical corporate citizen principles in South African corporate governance instruments.

https://uwcscholar.ac.za

|

Commented [A1]: Small letter or capital letter? You need
to be consistent.

|

Commented [A2R1]: You haven’t addressed this issue
throughout the thesis.

Commented [tm3R1]: Please advise how? As far as | know
is that | discussed it in the sections of the thesis where | saw
it necessary.

Commented [EO4R1]: I'm referring to ‘ubuntu’ versus
“Ubuntu”. It needs to be the same (whether with capital
letter or without) throughout the thesis.




Implementing moral judgment in business decisions and moral character will be key
to the discussion. Company culture and ethical leadership will be of paramount
importance for this chapter. Lastly, linking corporate governance, business ethics and
ubuntu will help us appreciate the role of corporate governance, business ethics and

ubuntu.
Chapter 5: CONCLUSION AND RECOMMENDATIONS

This chapter will be a summation of all the chapters that were discussed in the thesis.

It will offer recommendations, suggesting alternative approaches.
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Chapter 2: IMPORTANCE OF SEPARATE LEGAL PERSONALITY, LIMITED
LIABILITY AND PIERCING THE CORPORATE VEIL IN COMPANY LAW

2.1 INTRODUCTION

The ideas of separate legal personality and limited liability are interlinked.® There has
been a lot of discussions about corporate personality, especially in political theory.0
The common law tradition plays a weighty role in the legal position regarding the legal
personality of a company. Although this principle has been given legal and judicial
exceptions for the purpose of justice, it nevertheless serves as the cornerstone of
corporation law.!! It is trite that numerous economic analyses have looked at how
limited liability laws affect businesses and capital markets.'? Nonetheless, Cassim is
of the opinion that ‘[tlhe foundation of company law rests on the concept that a

company has a separate legal personality.’*3

Furthermore, the fiction of separate legal personality of companies is employed as a
way of deflecting accountability from the natural person towards the concept of a
fiction, the company, enabling natural persons to benefit while simultaneously being
shielding from reproach. In this way, the term ‘person’ may come to signify any
characteristics that the law gives to it, such as being a ‘right-and-duty bearing unit’ as
Maitland famously put it.* In other words, if a firm has separate legal personality from
its shareholders, this indicates that it can acquire rights and incur responsibilities on

its own.1®

Limited liability is however a principle that precludes shareholders from being
considered personally liable for company debts; rather, their obligations are restricted
to the value of their investment.1® Consequently, limited liability confers the company

with rights and prerogatives to act, and to perpetually exist on its own. Therefore,

9 Lipton P ‘The introduction of limited liability into the English and Australian colonial companies acts:
inevitable progression or chaotic history?’(2018) MULR 41 1279.

10 Williams RC ‘Companies: Part I in W A Joubert The Law of South Africa (1999) 4 (1) para 63.

11 Mohanty S and Bhandari V ‘The Evolution of the Separate Legal Personality Doctrine and lIts
Exceptions: A Comparative Analysis’ (2011) 32(7) Company Lawyer 198.

2Easterbrook FH and Fischel DR ‘Limited Liability and the Corporation’ (1985) 52 UCLR 89, 99-100.
See also Easterbrook FH and Fischel DR ‘The Economic Structure of Corporate Law’(1991) Harvard
University Press 41-4.

13 Cassim FHI et al ‘The Law of Business Structures’(2012) Juta & Co Claremont 29.

14 Dewey J ‘The historic background of corporate legal personality’ (1926) 35(6) TYLJ 656; Also see
Maitland ‘Moral personality and legal personality’ (1905) 6(2) JSCL 192 193.

15 Pennington R ‘Pennington’s Company Law’ 4ed (1979) 1.

16 Boyle D ‘Historical Drawbacks of Limited Liability’ (2016) 2(1) JESB 277.
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separate legal personality is shareholder oriented, as directors and shareholder alike
are not to be personally liable for any delicts, misfortunes or criminally liable except in

exceptional circumstances.’

This chapter will organise the discussion in the following order: it will enumerate the
notion of separate legal personality. It will also explain the legal implications of
separate legal identity, with limited liability at the forefront of the discussion. The
advantages of a company's separate legal identity as well as its limited liability will be
explained. The theories of separate legal identity and limited liability in South African
law will be postulated. Finally, the theory of piercing the corporate veil will be looked
at.

2.2 SEPARATE LEGAL PERSONALITY

Roman law recognised the idea of the juristic person, it allowed for the legal treatment
of organisations or associations as entities with the same rights and obligations as
people.’® The concept of a legal person evolved over time and was used to establish
corporations, guilds, and other legal bodies. The religious groups, philanthropic
organisations, and commercial companies have been able to establish independent
legal entities from them.*® The development of the doctrine of separate liability can be
traced back to the Solomon v Solomon judgement, where a company was deemed to
be a separate legal entity by the House of Lords, which maintained that it had a
separate legal status and its own rights and obligations divorced from those of its
controllers.?® In simple terms, a legal person can be defined as an entity capable of
acquiring rights and obligations independent of its members. In Airport Cold Storage
(Pty) Ltd v Ebrahim, the court confirmed that one of the most fundamental
consequences of incorporation is that a company is a juristic entity separate from its

shareholders.?!

2.2.1 Legal consequences of separate legal personality: limited liability
Limited liability is a principle that precludes shareholders and directors from being

considered personally liable for company debts; rather, their obligations are restricted

17 Lipton P (2018) 1279.

18 Buckland W ‘The Roman Law of Associations’ (1932)1 AJCL 28.

19 De Roover R ‘The Concept of the Corporation and the Paradox of the Commercial Revolution’ (1953)
13 JEH 317.

20 Salomon v Salomon [1897] AC 22.

2% Airport Cold Storage (Pty) Ltd v Ebrahim 2008 (2) SA 303 (C).
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to the value of their investment.?2 The limited liability not only extends to the liability of
directors but it also extends to that of liability of shareholders. Generally speaking,
incorporation also entails limited liability of shareholders, with the result that
shareholders are generally not liable for the debts of the company.?® In other words,
limited liability limits shareholders' liability for the company's debts to the amount they

paid for their shares.?*

There are notable attributes of a limited liability company. Limited liability has an
indeterminate existence, meaning it preserves its legal identity and survives changes
in shareholding, transfers, and death.?®> The legal entity possesses its own property
and assets, not its shareholders. Even if a shareholder owns hundred percent of a
private company, they do not have a proprietary interest in its assets.2® Profits accrue
to the company, not the shareholders who own it. Investors are entitled to earnings
only when the corporation announces a payment of dividends.?” The shareholders do
not have a direct right of action for a company's legal losses. The firm must initiate the

lawsuit as it is legally capable of being sued or suing in its own right.?®

Except where the Companies Act or the company's Memorandum of Incorporation
specifically states otherwise, a person is not held accountable for any liabilities or
obligations of a company just by virtue of being a company founder, shareholder, or
director.?® As a result, one of the benefits of limited liability has been promoted in the
UK as facilitating investment by people in their mid-career and from lower-income
backgrounds.3® On the other hand, limited liability has made it possible for democratic
and competitive entry into the commercial market, fostering the development of urban
democracy by encouraging extensive business participation and the possibility for

everyone to achieve financial success.3!

22 Boyle D ‘Historical Drawbacks of Limited Liability’ (2016) 2(1) JESB 277.

23 Dennis D et al ‘Companies and other business structures in South Africa’ (2013) Oxford University
Press Southern Africa 61.

24 Cassim FHI et al ‘Contemporary Company Law’(2012) 2" Ed Cape Town 110.

25 Cassim FHI et al (2012)110.

26 FHI Cassim et al (2012)110.

2ICassim FHI et al(2012)111.

28Cassim FHI et al (2012)112.

29 Companies Act 71 of 2008 as amended s19(2).

30 Cheong-Ann PNG A ‘Corporate Liability, A Study in Principles of Attribution’(2001) 155.
31 Cheong-Ann PNG (2001) 155.
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Limited liability has the advantage of persuading inactive investors to make
investments where they otherwise would not if they were exposed to the risk of
unrestricted liabilities.3? Additionally, it allows for large businesses where it would be
impossible to involve the thousands of investors in management and when

shareholders could not take the risks involved.33

Limited liability does not come without its opponents. Technically, limited liability
corporations are much more likely to be lacking the assets and cash available to satisfy
potential creditors' claims.3* This in essence is both prejudicial and unfavourable to

the investors in that Ireland neatly enumerates that:

‘the no-obligation, no-responsibility, no-liability nature of corporate shares permits their
owners-or their institutional representatives-to enjoy income rights without needing to
worry about how the dividends are generated. They are not legally responsible for
corporate malfeasance, and in the event of failure only their initial investments are at
risk. As one commentator has observed, the shareholders in corporations ‘have little
financial incentive to ensure that the managers involved behave legally, ethically, or

decently ... [because] in law, [they] are personally untouchable...’®

2.3 ADVANTAGES OF THE SEPARATE LEGAL PERSONALITY OF A COMPMANY
The separate legal personality of a company acts as a compass on when and when
not to pierce the corporate veil. In Cape Pacific Ltd v Lubner Controlling Investments36
the court stressed that the separate legal personality of a company can be pierced
only in limited instances. In Hilse-Reutter v Gddde the court held that piercing the
corporate veil must be used as a remedy of last resort.3” Grounds to pierce the
corporate veil arise whenever there is ‘at least be some misuse or abuse of the

distinction between the corporate entity and those who control it.”38

The presence of separate legal personality does not only set a standard for

shareholders but for directors as well. The Companies Act stipulates that director must

32 Vandekerchove K ‘Piercing the corporate veil’ (2007) Kluwer Law International: Netherlands 7.

33 Vandekerchove K (2007) 3.

34 Anderson H ‘Piercing the Corporate Veil on Corporate Groups in Australia’ (2009) 33 MULR. 338.

35 Ireland P ‘Limited liability, shareholder rights and the problem of corporate irresponsibility’(2010) CJE
34 845.

36 Cape Pacific Ltd v Lubner Controlling Investments (Pty) Ltd 1995 (4) SA 790 (A) 802

37 Hulse-Reutter v Godde 2001 (4) SA 1336 (SCA) at para 23.

38 Hilse-Reutter v Godde 2001 (4) SA 1336 (SCA) at para 23.
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not act for the purpose of personal gain.®® Again, the Companies act puts a stern
warning against those who abuse the separate legal personality of a company. It
states that any person who contravenes any provision of the Act is liable to any other
person for any loss or damage suffered by that person as a result of that
contravention.*® In cases of fraud, dishonesty, or other misconduct, the court
recommends weighing the concept of separate legal identity against the factors that
support penetrating the veil.*! And a court would then be entitled to look to substance
rather than form in order to arrive at the true facts, and if there has been a misuse of

corporate personality, to disregard it and attribute liability where it should rightly lie.*?

The south African courts have been reluctant when piercing the corporate veil to treat
a group of companies as separate entities.*® The court in Adams v Cape Industries,**
followed a stricter position when it comes to the piercing of group of companies. It
adopted a posture which said that when piercing a corporate veil in the context of

group of companies the company is to be treated as a single economic unit.*®

2.4 THE ADVANTAGES OF LIMITED LIABILITY

2.4.1 Economic Justification

Several justifications are put out by limited liability advocates as to why this policy
should be adopted. Adopting limited liability is a crucial instrument for Easterbrook and
Fischel because, in the first place, it offers less accountability and reduces investors'
monitoring costs.*® Conversely, investors would face increased monitoring duties,
potentially wasting costs on settling go-between agents responsible for managing
executives' duties. Also, Easterbrook and Fischel are of the sentiment that limited
liability will play the following role, that by attempting to make shares easily

transferable, limited liability enhances managerial and organisational effectiveness.*”

39 Companies Act s76(2).

40 Companies Act s218(2).

41 Cape Pacific Ltd para 554.

42 Cape Pacific Ltd v Lubner Controlling Investments (Pty) Ltd 1995 (4) SA 790 (A) 554.

43Ex Parte: Gore NO and Others (18127/2012) [2013] ZAWCHC 21; [2013] 2 All SA 437 (WCC) para
27.

44 Adams v Cape Industries plc [1991] 1 All ER 929 (CA).

45 Wambach v Maizecor Industries (Edms) Bpk 1993 (2) SA 669 (A), at 675D-E and Macadamia Finance
BK en ‘n Ander v De Wet en Andere NNO 1993 (2) SA 745 (A), at 748B-D. See also Cassim (2013)
535 De Rebus 35 at 36.

46 Easterbrook FH and Fischel DR ‘Limited Liability and the Corporation’ (1985) 52 UCLR 94.

47 Easterbrook FH and Fischel DR (1985) 95.
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This in essence will easily enhance the notion of freedom and autonomy in how the
shareholders deals with their shares.

Third, limited liability stimulates heterogeneity of investment portfolios.*® Limited
liability allows investors to diversify their investments, as the risk of each investment
failing does not extend to the investor’s entire wealth. As such, there is less of a need
to monitor and scrutinise all their portfolios.*® As a consequence this means that a
diverse portfolio is less prone to major shifts in the market because not all investments
and assets will move all together. Additionally, by introducing new goods and markets,
diversification increases debt capacity, lowers the risk of bankruptcy, and boosts asset
placement and productivity.>°

It has been asserted that limited liability avoids the need for corporate creditors to bring
expensive and cumbersome individual collection suits against numerous scattered
shareholders of corporations that have defaulted on their obligations.5?

Lastly, limited liability creates room for management to make decisions on investments
of the company.5? In other words, this implies that a firm with limited liability has more

freedom when choosing its investments and where its assets will vest.

2.4.2 Risk Externalisation

Bainbridge argues that limited liability allows shareholders to externalise part of the
costs of their investment onto other corporate constituencies and, in a sense, to
society at large.5® Hansmann and Kraakman argue that limited liability gives
corporations the ability to externalise delictual risks; these risks can exceed the net
worth of the corporation.>* Limited liability allows companies to externalise the risk
involved with modern industrial enterprise and pass the risk to the creditor.>®

48 Easterbrook FH and Fischel DR (1985) 95.

49 Manne HG ‘Our Two corporation Systems: Law and Economics’(1967)53 VALR 259 at 156.

50 Jayeola D, Ismail Z and Sufahan SF ‘Effects of diversification of assets in optimizing risk of portfolio’
(2017) MJIFAS 13(4) 584.

51 Clark | ‘The Regulation of Financial Holding Companies’ (1979) 92 HLR 249.

52 Easterbrook FH and Fischel DR (1985) 97. See also discussion Huss RJ ‘Revamping Veil Piercing
for all Limited Liability Entities: Forcing the Common Law Doctrine in the Statutory Age’ (2001) 106.

53 Bainbridge SM ‘Corporation law and economics’ (2002) Foundation Press NY 132.

54 Hansmann H and Kraakman R ‘Towards Unlimited Liability for Corporate Torts’(1991) 100 YLJ 1879.
55 Presser SB ‘Thwarting the killing of the Corporation: Limited Liability, Democracy and Economics’ 87
NWULR 148 489.
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2.4.3 Fulfilment of the Corporate Objectives

Limited liability secures and allows for the free transfer of shares, making holding
corporations and fully owned subsidiaries less vulnerable, while also driving managers
to operate the firm as effectively as possible for the benefit of the owners.56

Another benefit of limited liability is that it helps to encourage business activities.5” The
means for amassing, organising, and successfully managing the huge funds required
to put their ideas into practice was the limited liability company.58

2.4.4 Diversification of members

According to Easterbrook and Fischel, limited liability enables member diversification
and reduces costs, allowing enterprises to borrow money.5° Better returns at the given
level of risk or reduced risks without compromising returns are the goals of diversifying
across international markets.®® Investment diversification is a well-known investing
technique that aims to lower investment uncertainty while maintaining the expectation

of a return on investment.®!

Markowitz rejects simple diversification. He makes the case that a portfolio of sixty
different securities from one industry would not be as well diversified as a portfolio of
the same size that had assets from several businesses.5? Moreover, Markowitz
contends that if one wants to reduce variance, it is not enough to own many stocks;
rather, one must refrain from holding securities with significant covariances among
themselves.®® Hence, Markowitz suggests that we diversify among sectors and
members since businesses in multiple industries, particularly those with distinct
economic attributes, have lower covariances than businesses inside a single

industry.4

56 Blumberg P ‘Limited Liability and Corporate Group’(1986) Faculty Articles and Papers 624.

57 Matheson JH and Eby RB ‘The Doctrine of piercing The Veil in an Era of Multiple Limited Liability
Entities: An opportunity to Codify the Test For Waiving Owners’ Limited-Liability Protection’ 75 WLR147
at 151.

58 Hunt BC ‘The Development of the Business Corporation in England 1800-1867" (1936) Harvard
University Press at 116.

59 Easterbrook F and Fischel D R ‘“The Economic Structure of Corporate Law’ (1991) Harvard University
Press, Chap 2 43.

60 Gupta R ‘Benefits of diversification into emerging equity markets with changing correlations: An
Australian perspective’(2006) IRBRP 2 24.

61 | ekovic M ‘Investment diversification as a strategy for reducing investment risk’(2018) 20(2) EH 169.
62 Markowitz HM ‘Portfolio selection’ (1952) 7(1) TJF 89.

63 Markowitz HM (1958) 89.

64 Markowitz HM (1958) 89.
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Additionally, limited liability encourages diversification by lowering the costs and risks
associated with share ownership and supervision.®®> Diversification of holdings
decreases a firm's cost of capital since it lowers the risk to stock investors.¢

2.5 CRITICISMS OF LIMITED LIABILTY

The legal distinction between a business and its shareholders has practical
repercussions, including the fact that the company's assets are its sole property and
not the shareholders'. If a wrong exists against a company, then the company, and not

its shareholders, must seek restitution.5”

It is posited that inasmuch as the company may enter into contracts, sue and litigate
on its own behalf, a juristic person cannot perform acts that are inherently human in
nature, that necessitates personal contact and a human relationship.®® It lacks

features of human being, it is a fagade and bears fictitious characteristics.

When the attention shifts from voluntary creditors to involuntary creditors, particularly
delictual creditors, many of the efficiency benefits of limited liability vanish. By moving
the risk of liability from shareholders to creditors, limited liability increases the potential

of excessively risky investments by businesses; the risk estimate has been distorted.5°

In their criticism of the conventional economic research of limited liability, Meiners,
Mofsky, and Tollison contend that, theoretically, insurance and price adjustments
should eliminate the consequences of limited liability on delictual claims.”® According
to Professor Arrow, limited accountability deviates from the free market and inevitably
lowers the effectiveness of it.”* As a result of their ignorance of their debtors' limited
liability status or their excessive reliance on frequently incorrect corporate statements,

creditors would also be vulnerable to fraud.”?

65 Easterbrook FH and Fischel DR (1985) 97.

66 Easterbrook FH and Fischel DR (1985) 97.

67 Dennis D et al (2013) 67.

68 Cassim FHI ‘The law of business structures’ (2012) South Africa Juta 1st Ed at 108.

69 Orhnia T ‘Limited Liability Laws and Corporate Finance, in limited liability and the Corporation’ (1982)
186.

70 Meiners et al ‘Piercing the Veil of Limited Liability’ (1979)4 J. CORP. L. 351 364-67.

7 Arrow KJ ‘Essays in the theory of risk-bearing’ (1972)80(6) JPE 139-43.

72 Bryer R A ‘The Mercantile Laws Commission of 1854 and the Political Economy of Limited
Liability’(1997) TEHR 50(1) 47.
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2.6 SEPARATE LEGAL PERSONALITY, LIMITED LIABILITY, DOCTRINE OF
PIERCING THE CORPORATE VEIL IN SOUTH AFRICAN COMPANY LAW

2.6.1 Separate legal personality in South African company law

In South Africa, the separate legal personality of a company is cemented and ingrafted
by the Companies Act. It provides that when a company is incorporated, it becomes a
juristic person with all the legal powers and capacity of an individual, unless otherwise
specified in the Memorandum of Incorporation.” This suggests that as soon a
company is incorporated, the intrinsic divide between the company and that of its
shareholders takes effect. In Dadoo Ltd v Krugersdorp Municipal Council, the court
determined that the property vests in the corporation and cannot be considered as
vesting in any or all of the firm's shareholders.” In Airport Cold Storage (Pty) Ltd v
Ebrahim, the court held that incorporation creates a separate legal entity from
shareholders. A company's assets belong to it alone, not those who own it.”

There is an exception to the principle of separate legal personality. The exception is
that of the doctrine of piercing the corporate veil. Blackman proffers that the safeguard
of separate legal personality is not absolute, since the court has the authority to
‘pierce’, 'lift', or 'tear aside' 'the corporate veil' and hold the directors personally
accountable for the company's obligations in extraordinary circumstances.”®
Therefore, in this manner personal culpability is assigned to individuals who violate
corporate personality principles.””

2.5.2 Limited Liability in South African company law

In terms of limited liability, the Companies Act provides that individuals who are
incorporators, shareholders, or directors of a business are not responsible for the
company's responsibilities or duties unless specifically stated in the Act or
Memorandum of Incorporation.”® One of the most fundamental consequences of
incorporation is that a company is a juristic entity separate from its members.

Incorporation also entails ‘limited liability’ of members, with the result that they are

73Section19(1).

741920 AD 530 at 550-1.

75 [2007] ZAWCHC 25 at para 17.

76 Blackman MS et al Commentary on the Companies Act’ (2002) 1 114-116.
77 FHI Cassim et al (2012) 112.

78 Companies Act as amended s19(2).
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generally not liable for the debts of the corporation.”® However, a company
and limited liability are separate concepts.®° In essence, this means that it is the
owners of the company that have limited liability, whereas the firm is entirely
accountable for its obligations.8*

Limited liability is a direct response to the company controller’s failure to uphold their
fiduciary duties to the company. The director stands in a relationship of trust i.e.
fiduciary duty with the company, and the director will break that relationship of trust if
he acts in his own best interest to the detriment of the company.82 As a result, from
this perspective, a director is someone who plays two roles. He serves as the
company's representative while also acting as a trustee overseeing its financial affairs.
Failure to do so has serious consequences.

2.5.3 Piercing the corporate veil in South African law

The legal position on piercing the corporate veil in South Africa is viewed as unclear
and perplexing in South Africa, the United Kingdom, the United States of America, and
other top jurisdictions.®® In South Africa, there seemed to be uncertainty and a
confusion of great proportion in connection with the doctrine of piercing the corporate
veil. In Gore it was stated that the Courts have grappled with the correct approach to
adopt in determining whether or not to pierce the corporate veil....’8*Cassim was
agreeable with the Cape Pacific v Lubner case that the law is far from being settled on
the grounds in which the doctrine will be pierced.®> Furthermore, a critique that is
levelled against the doctrine is that after so many years the courts have been uncertain
as to setting limits on corporate personhood and oblivious to any approach which can
supplement the corporate veil, therefore inhibiting the progress of law.8¢ Cassim et al
have suggested that because there is so much uncertainty around this, courts have
repeatedly debated the legal theories they should use to pierce the corporate veil.8”

Cassim feels that the courts have unequivocally said that one should apply a balancing

7Airport Cold Storage (Pty) Ltd v Ebrahim & Others [2007] JOL 19990 (C) para 6.

80 Farrar JJ &Hannigan BM ‘Farrar’'s Company Law’ (1998) 4 ed 79; Pretorius JTN et al ‘Hahlo’s
Company Law through the Cases’ (1999) 6™ ed 13.

81 FHI Cassim et al (2012) 11.

82 Robinson v Randfontein Estates Gold Mining Co Ltd 1921 AD 168 at para 242.

83 Cassim R 332.

84Ex parte Gore NO and Others [2013] JOL 30155 (WCC)para 21.

85 Cassim R 330.

86 Nyombi C and Bakibinga D ‘Corporate Personality: The Unjust Foundation of English Company Law’
(2014)65(2) LLJ 94.

87 Cassim et al ‘Contemporary Company Law’(2012) 2ndEdition Cape Town, 42.
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exercise when penetrating the veil, and that it is necessary to take both moral and
economic factors into account.® The shift in the doctrine's common law perspective
has brought about the necessity for more precisely defined and updated doctrinal
principles in academia.®® According to additional information, scholars are working on
a novel theory that stands apart from other common law and statutory remedies and
is intended to handle the costs and advantages associated with the existence of limited
liability and independent legal identity.*°

Section 20(9) was incorporated into the new Companies Act to act as a deterrent
mechanism against the abuse of the legal person. It states that in instances where the
controllers have been found to have abused the separate legal person of a company,
the separate legal personality of a company shall be disregarded. Blackman in the
Commentary of the Companies Act 2008 notes that ‘unconscionable abuse’ in terms
of Section 20(9) has not been defined by the Act.®® In the same breath Cassim’s
position is that the term ‘unconscionable of the juristic personality of the company as

a separate entity is not clearly defined by the Companies Act.%?
Blackman® states that

‘veil piercing takes at least two forms. Firstly, there are cases where the court
disregards the company and treats the members as if they had been acting in
partnership (or where the company has a single member, as if he had been acting on
his own behalf), with the con-sequence that they are, for example, held to be the
owners of property other-wise owned by the company, or to be personally liable for its
debts and other liabilities.” (This is said to be the most frequently stated consequence
of veil piercing.) Secondly, there are those cases where obligations incurred by
shareholders in their personal capacity are treated as if they were incurred by the
company. For present purposes, only the first form of veil piercing needs to be
considered.”®*

88 Cassim R 335.

89 Khimji M and Nicholls C ‘Corporate Veil Piercing and Allocation of Liability—Diagnosis and Prognosis’
(2015) 30 BFLR 211 212.

9 Khimji M and Nicholls C (2015) 232.

91 Blackman M ‘Commentary on the Companies Act'(2002) Volume 1 Juta and Co at 2 -182.

92 Cassim R ‘piercing the veil under section 20(9) of the Companies Act 71 OF 2008: A new direction’
(2014) 26(2) SAMLJ 307at 310.

93 Airport Cold Storage (Pty) Ltd v Ebrahim & Others [2007] JOL 19990 (C) para 8. Also see 4(1) Lawsa
1st Reissue (1995) para 42.

94 Airport Cold Storage (Pty) Ltd v Ebrahim & Others [2007] JOL 19990 (C) para 8.
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At common law the courts had differing views on when and not to pierce the corporate
veil. For example, in Botha v Van Niekerk, following a thorough examination of the
legal issue, Flemming J concluded that personal culpability would only become
justified if it was obvious that the third party experienced an unconscionable injustice
as a result of the responsible party's wrongful behaviour.%® The court a quo in Airport
Cold Storage (Pty) Ltd v Ebrahim concluded that there had been a gross abuse of the
juristic personality of the corporation in that case. The court postulated thus:

‘The court arrived at this conclusion based on the fact that, the close corporation had
formed part of a conglomerate of associated family businesses; the business was
conducted with scant regard for the separate legal personalities of the entities
concerned; the close corporation had not kept proper accounting records; the close
corporation had conducted its business without an accounting officer and that the close
corporation had a assumed debts owing by the family business including debts from

the time of the commencement of business which amounted to reckless trading.’®

The court in Gore referred to the case in Airport Cold Storage (Pty) Ltd v Ebrahim
where it stated that it used a more expansive, rigid and inflexible description of
unconscionable abuse.®” Binns-Ward J stated that the conduct of the business of the
group of companies was conducted with scant regard for the separate legal
personalities of the individual corporate entities and that would in itself constitute a
gross abuse of the separate corporate personality of all the entities concerned.%

Piercing of the corporate veil has now been codified in Section 20(9) of the Companies
Act® which provides:

‘If, on application by an interested person or in any proceedings in which a
company is involved, a court finds that the incorporation of the company, any
use of the company, or any act by or on behalf of the company, constitutes an
unconscionable abuse of the juristic personality of the company as a separate
entity, the court may -(a) declare that the company is to be deemed not to be a

juristic person in respect of any right, obligation or liability of the company or of

9 Van Niekerk v Van Niekerk and others [1999] JOL 5098 (ZS).

9 Ajrport Cold Storage (Pty) Ltd v Ebrahim para 17.

97 Ex parte Gore NO and Others [2013] JOL 30155 (WCC) para 33.

9% Ex parte Gore NO and Others [2013] JOL 30155 (WCC) para 33.

99 Schoeman N ‘Piercing the corporate veil under the New Companies Act'(2012) De Rebus in DR 10.
Available at https://www.derebus.org.za/piercing-corporate-veil-new-companies-act/(accessed on the
04t May 2024)
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a shareholder of the company or, in the case of a non-profit company, a
member of the company, or of another person specified in the declaration; and
(b) make any further order the court considers appropriate to give effect to a

declaration contemplated in paragraph (a).’

Cassim summarily states that when piercing the corporate veil, courts will regard the
unconscionable abuse to have taken place if there is any one of three instances: (i) on
the incorporation of the company; (ii) as a result of any use of the company as a legal
entity; or (iii) as a result of any act by, or on behalf of, the company.'°® Meaning that
when piercing the corporate veil, courts must first ensure that the ‘unconscionable

abuse' test is met.

2.7 CONCLUSION

This chapter highlighted the significance of a company's separate legal identity and
limited liability, and discussion addressed the legal status of the theory of piercing the
corporate veil in the South African business law landscape. In doing so, it illustrated
how the Solomon case and later common law indicated the establishment of a
separate legal personality, where the court had the ability to recognise the newly
formed company as a separate legal entity with its own rights and duties. Despite the
serious repercussions, shareholders' liability for the obligations of the business is
limited to the amount they invested in the shares they own. It also demonstrated why
the separate legal personality of a company serves as a guidepost for when and when
not to breach the corporate veil. The presence and misuse of separate legal
personality establishes a standard not just for shareholders but also directors.
Furthermore, just because companies are separated from one another does not mean

that their separation will be ignored when the corporate veil is pierced.

Chapter Two explained why adopting limited liability is a crucial instrument since it
reduces responsibility and investor monitoring costs. Limited liability will have the
following effect: by attempting to make shares easily transferable, limited liability
improves management and organisational effectiveness. Limited liability allows
shareholders to shift some of the expenses of their investment to other corporate

members and, in a sense, society as a whole. The free transfer of shares reduces

100 Cassim R ‘piercing the veil under section 20(9) of the Companies Act 71 OF 2008: A new
direction’ (2014) 26(2) SAMLJ 307 310.
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vulnerability in holding companies and fully owned subsidiaries, encouraging efficient
business operations for owners' benefit.

The next chapter will elucidate ubuntu, its role in connecting humanity, business
ethics, and abuse of legal entities. It examines how ubuntu's constitutional value can
help interpret ‘unconscionable abuse’ under s20(9) of the Companies Act.
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CHAPTER THREE: UBUNTU, BUSINESS ETHICS AND THE ABUSE OF LEGAL
PERSONALITY

3.1 INTRODUCTION

Tutu is of the view that it is really challenging to translate ubuntu into a Western
language. It speaks to what it is to be a human. When we want to give high praise to
someone we say ‘Yu, u nobuntu’; ‘Hey, he or she has ubuntu.” This means they are
generous, hospitable, friendly, caring, and compassionate.'®® Eygelaar describes
ubuntu as embodying the values of respect, decency, empathy, cooperation, and
harmony between members of society.%? Ubuntu's universal values raise questions
about its potential to influence global business ethics due to the absence of

distinctively African business practices.103

Ubuntu as a law, infused as part and parcel of the fibre of our laws was explained by

Mokgoro J where she stated:

‘It is thus in respect of those unique aspects that there has now arisen a need to
harness them carefully, consciously, creatively, strategically and with ingenuity so that
age-old African social innovations and historical cultural experiences are aligned with
present day legal notions and techniques if the intention is to create a legitimate system

of law for all South Africans.’*%*

On the other hand, rules, norms, and moral precepts about what is good or wrong in
certain circumstances and interactions that occur in the corporate environment
comprise business ethics. In simpler terms, business ethics are values and guidelines

for conduct in the corporate sector.19°

The need for African ontological, epistemological, and methodological perspectives in
corporate governance practices and theoretical constructs is urgent, backed by
modern business ethics and practices.'%®In essence, Tladi believes that this attempt

will help African organisations carry out corporate governance plans with an African

101 Tutu D M ‘No Future Without Forgiveness’ (1999) New York: Random House, 1999 31-33.

102 Eygelaar S ‘Ubuntu—sharing African values’ (1998) Milmed (Sept./Oct.) S. 4 159.

103 West A ‘Ubuntu and Business Ethics: Problems, Perspectives and Prospects’ (2014) JBE 121(1) 52.
104 Mokgoro JY Ubuntu and the law in South Africa (1997) Paper delivered at the first Colloquium
Constitution and Law held at Potchefstroom on 31 October 1997 4.

105 Arthur V ‘Business ethics’(2018) Universidade autonoma lisboa luis de camose 5.

106 Tladi J ‘Application of the African ontological value of Ubuntu in corporate governance’(2021)
AJPSDG 4 (1) 153.
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ontological and philosophical perspective.1°” Therefore, in conjunction with corporate
governance theories, business ethics may play a constructive role in preventing the

abuse of juristic persons' separate legal personhood.

This chapter discusses ubuntu, its role in connecting humanity, business ethics, and
abuse of legal entities. It examines how ubuntu's constitutional value can help interpret
Unconscionable abuse under s20(9) of the Companies Act.

3.2 UBUNTU, BUSINESS ETHICS AND THE ABUSE OF LEGAL PERSONALITY
3.2.1 Towards the understanding of Ubuntu Philosophy

Ubuntu is deemed to have social justice and values of justice. According to Sibanda,
ubuntu is considered as a lived set of rules that can go beyond general legal concepts
and norms, enabling the remedying of injustices. Injustice may be commercial in

nature and may bring up moral or humanitarian issues.%8

Keep and Midgley believed that the South African society is one that must embody
transformational legal culture, the ones that will embody the cultural multiplicity of the
country.1% They also believe that ubuntu is an especially African virtue and, as a resullt,
it innately incorporates profound ideas of inclusivity, giving it the perfect all-

encompassing medium for communicating shared ideals.1°

Eygelaar is of the view that the ethics that embody ubuntu are that of ‘respect, dignity,
empathy, cooperation and harmony between members of society’.!*! Le Roux says
that if people possess ubuntu they will have characteristics such as being ‘caring,
humble, thoughtful, considerate, understanding, wise, generous, hospitable, socially
mature, socially sensitive, virtuous and blessed’.1*2 Mabuvola observes that a good
example of ubuntu is communities coming together to resolve problems ‘so as to

promote peace, love, respect and working together in social harmony’113,

107 Tladi J (2021) 153.

108 Sibanda A ‘Shareholder Oppression as Corporate Conduct Repugnant to Public Policy: Infusing the
Concept of uBuntu in the Interpretation of Section 163 of the Companies Act 71 of 2008’ (2020) PER
(24) 6.

109 Keep H and Midgley R ‘The Emerging Role of ubuntu-botho in Developing a Consensual South
African Legal Culture’ (2007) 48.

110 Keep H and Midgley R (2007) 48.

111 Eygelaar S ‘Ubuntu—sharing African values’ (1998) Milmed (Sept./Oct.), S. 4 159.

112 | e Roux J ‘The concept of ‘ubuntu’: Africa’s most important contribution to multicultural education?’
(2000) Multicultural Teaching 18(2) 43.

113 Mabovula N ‘The erosion of African communal values: a reappraisal of the African ubuntu philosophy’
(2011) Inkanyiso: JHSS 3(1) 39.
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Bennet contends that contracts and contract laws are not adequately receptive to
ubuntu, and that it is more difficult to predict how the idea will be received in this
context. According to the author, contract law already has particular procedures to
solve the issues that ubuntu tackles.'* Bennet raises the exceptio doli generalis as
an example. This remedy could be invoked as a defence to the enforcement of unfair
or unconscionable terms in contracts.'*® The case of Brisley v Drotsky discusses the
role of good faith, which is a subset of ubuntu; in this case the court remarked that
good faith is a foundational principle underlying contract law and finds expression in
the particular rules and principles thereof.11¢ In Everfresh Market Virginia (Pty) Ltd v
Shoprite Checkers (Pty), the majority judges said that in the development of the
common law it is ‘highly desirable and in fact necessary to infuse the law of contract
with constitutional values, including values of ubuntu, which inspire much of our
constitutional compact.’*'’Bhana states that ‘the SCA’s lack of substantive
engagement with...[public policy] issues is regrettable as it leaves one with the
impression that lip-service is being paid to constitutional values.'*'® Bhana shows a
sense of disappointment at how Barkhuizen v Napier failed to develop the concept of
ubuntu. She feels that the SCA could have done excellent work in developing the

constitutional value of ubuntu further.

According to Qobo and Nyathi, the usefulness of ubuntu can be judged by how it
influences the formulation and application of policy.1*® The authors argue that from a
governance perspective in South Africa, it was clear during the transition from
apartheid that a language affirming the dignity of every human being would need to
permeate public policy.??° In Barkhuizen v Napier the Constitutional Court postulated
that public policy is informed by the concept of ubuntu.*?* Qobo and Nyathi think, as
Ramose clarified, that people should be put at the beginning, middle, and end of

everything, who identified this as one of ubuntu's defining characteristics; they have

114 Bennett TW ‘Ubuntu: Ann African equity’ (2011) (14)4 PELJ 44.

115 Bennett TW (2011) 44.

116 Brisley v Drotsky (432/2000) [2002] ZASCA 35 (28 March 2002) para 22.

117 Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd (2012 (1) SA 256 (CC) para 71.
118 Bhana D ‘The law of contract and the Constitution: v Barkhuizen Napier (SCA)’(2007) 124 SALJ 269
275.

119 Qobo M & Nyathi N ‘Ubuntu, public policy ethics and tensions in South Africa's foreign policy’(2016).
SAJIA 23(4) 426.

120 Qobo M & Nyathi N (2016) 426.

121 Barkhuizen v Napier (CCT72/05) [2007] ZACC 5; 2007 (5) SA 323 (CC); 2007 (7) BCLR 691 (CC)
51.
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worth in and of themselves and are not just tools for achieving elite agendas.?2 Qobo
and Nyathi genuinely believe that ubuntu in public policy has this purpose.?® This
means that ubuntu is people-centric. A number of benefits may be attributed to an
Afrocentric approach to corporate governance. According to Khomba and Vermark,
one of the benefits of African ubuntu-centered corporate governance is that the
organisation views its commitment as holistic, covering the interests of both
shareholders and non-shareholder stakeholders.'?* They further argue that Africa's
socio-cultural framework has a direct impact on corporate governance approaches

and overall performance of African corporate entities.*?

Ubuntu encourages ethical codes and good interpersonal ties. This sense of belonging
to one's society and oneself fosters the values that ought to be adopted by the
corporate sector. As a result, business practices adopt a culture of accountability and
openness and or transparency, which supports corporate governance.'? Therefore,
the principle of morality fundamentally emphasises that organisations need to touch
its moral base in order to reach its highest potential.}?” Ubuntu in an organisation
focuses on the unconditional dignity and respect of every individual irrespective of their

position.128

According to Cassim, South African courts are welcoming when it comes to the use of
morality and ethics, but she argues that the courts must be cautious enough that
morality must not trump legal certainty.'?® Furthermore, Khimji and Nicholls have

122 Qobo M & Nyathi N ‘Ubuntu, public policy ethics and tensions in South Africa's foreign policy’(2016)
23(4) SAJIA 23(4) 246.

123 Qobo M & Nyathi N (2016)426.

124 Khomba KJ and Vermaak FNS ‘Business ethics and corporate governance: An African socio-cultural
framework’(2012) AJBM 6(9) 3512.

125 Khomba KJ and Vermaak FNS (2012) 3510.

126 Nzimakwa Tl ‘Practicing Ubuntu and leadership for good governance’ (2014) 7 AJPA 7(4)36.

127 Rwelamila PD, Talukhaba AA & Ngowi AB ‘Tracing the African project failure syndrome: The
significance of Ubuntu’ (1999) 6(4) Engineering, Construction and Architectural Management 335-346
availableat

https://ubrisa.ub.bw/bitstream/handle/10311/612/Rwelamila_ ECAM_1999.PDF?sequence=1&isAllowe
d=y, (accessed on 10 May 2022) 336.

128 Rwelamila PD, Talukhaba AA & Ngowi AB 338.

129Cassim R 335.
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reaffirmed their belief that courts have thus far been hesitant to broaden the theory.130
The courts should have spent more attention on broadening the concept.*3*

The main contention is whether business activities should be evaluated morally like
most other human activities or not. However, there has been increasingly growing
concern in recent years over the possibility and profitability of importing morals into
business activities.!® Ubuntu is seen as a distinctive ethic that can contribute

significantly to the development of business ethics globally.133

Operating and managing corporations from an Ubuntu perspective instils the notion of
Batho Pele. Batho Pele means People first, that people who are the recipient of the
public services should be considered first in the service delivery.13* According to
Wiese, corporate ethics assert that businesses have a responsibility to take extra care
with persons with whom they have a close relationship, especially those who are
dependent on them. This is consistent with the stakeholder approach, which includes
all parties involved in the corporation's endeavours and ensures the efficient operation
of the latter.135

Cassim warns that courts should be cautious when considering the moral implications
of countenancing as an abuse of legal personality in the balancing approach.3¢ In
other words, in as much as the south African courts are welcoming to the fact that the
veil maybe pierced using morality aspect, the use of morals must not be permitted to
grandstand or shine over the legal certainty of the law.

Moral data is a concept that is based on justice, honesty, good faith, good morals or
morals and anti-violation of rights.’3” In the opinion of Ehrenzweig, corporate veil
piercing is characterised by such moral data.*® Vandekerchove states that this view

130 Khimji M and Nicholls C ‘Corporate Veil Piercing and Allocation of Liability—Diagnosis and
Prognosis’(2015) 30 BFLR 212

131 Khimji M and Nicholls C ‘Corporate Veil Piercing and Allocation of Liability—Diagnosis and
Prognosis’(2015) 30 BFLR 212 211.

132 Konyana EG ‘Hunhu/Ubuntu Philosophy incompatible with Business Ethics? Reflections on business
viability in rural Shona communities in Zimbabwe’ (2013) 10(2) JHSS 69.

133 West A (2014) 47.

134 Mathe ENJ and Penceliah Y ‘Afrocentric versus Eurocentric leadership: Towards an appropriate
style for organisational effectiveness’ (2007) JPA 42(2) 154.

135 Stout LA ‘Bad and not-so-bad arguments for shareholder primacy’ (2002) 75 SCLR 1189.

136 Cassim R ‘Piercing of the corporate veil under section 20(9) of the companies Act 71 Of 2008: a new
direction” SAMLJ 26(2) 334.

137 Vandekerchove K ‘Piercing the corporate veil’ (2007) Kluwer Law International: Netherlands 585.
138 Ehrenzweig A A ‘Private International Law A Comparative Treatise On American International
Conflicts Law, Including The Law Of Admiralty General Part’ (1967) 102.
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of corporate veil piercing as involving the application of ‘'moral data' comes very close,
both in concept as in result, to the public policy exception in private international law.13°
It is not entirely clear what the difference between moral data and public policy
considerations is.**° The 'moral data' theory clearly does not proceed from an analysis
in the substantive law of corporate veil piercing. According to Vandekerchove, it
proceeds from the idea that veil piercing always involves moral data.'#

According to Bennet, the courts appear to accept the principles of ubuntu and fairness
when it comes to matters of public policy, which extends ubuntu into business law,
and more especially into contractual law,'#? for it stands for ‘the general sense of

justice of the community, the boni mores, manifested in public opinion.’43

Core values for business can help organisations beginning to exercise ethical
judgement to think about how to be ethical in foreign cultures.'** Rossouw is of the
view that one way in which managers can influence moral behaviour is through ethical
codes or written standards of ethical behaviour.'#® This ethical code according to him
can be summed up as a rule or agreement defining moral standards that must be
upheld by all members of an organisation and prescribing morally acceptable

behaviour within it.146

3.2.2 Interconnectedness and Humanity of ubuntu

Ubuntu focuses on interconnectedness and humanity which emphasises community
as the core of personhood, recognising individuals as unique beings who can
recognise and acknowledge each other through mutual encounter and cultural
integration.4” The notion of ubuntu, which emphasises interconnectedness, harmony,

and solidarity, has both broad and specific implications for humanity.48 Amifodan

139 Vandekerchove K (2007) 585.

140 Vandekerchove K (2007) 585.

141 vandekerchove K (2007) 585. Also see Ehrenzweig A A ‘Private International Law A Comparative
Treatise On American International Conflicts Law, Including The Law Of Admiralty General Part’ (1967).
142 Bennett TW(2011) 45.

143 Bennett TW (2011) 45. See also Barkhuizen v Napier (CCT72/05) [2007] ZACC 5; 2007 para 73.
144 Erasmus BJ & Wordsworth R ‘Aspects of Business ethics in South Africa’(2004) 28(2) SAJLR 84.
145 Rossouw GJ & Van Vuuren LJ ‘The business case for business ethics’ Management Dynamics (12)1
2-11.

146 Rossouw GJ & Van Vuuren LJ (2004) 2-11.

147 Nassbaum B ‘Ubuntu Reflections of a South African in common humanity’(2003) SOL 17(1) at 4.
148 |mafodon E ‘Exploring African Relational Ethic of Ubuntu for Inclusion and Solidarity in the
Humanitarian Field’ Available at
https://eprints.soas.ac.uk/37041/1/Elvis%20Imafidon%20final.pdf(ACCESSED 28 April 2024) at 6.
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elucidates that ubuntu is a tool that promotes interconnectedness.'*° He concludes by
emphasising that ubuntu is an African communitarian idea that emphasises
collaboration, solidarity, balance, and humanity. It emphasises the importance of co-
dependency in leading a fulfilling life, reflecting our human nature.>°

The following core principles embodies ubuntu: Ubuntu is seen as relational.
Consequently, in ubuntu, personhood/humanness is in a symbiotic relationship, or is
inextricably bound up, with the dynamic (bio)physical and spiritual worlds.'5* Magobe
Ramose propounds this idea. He states that ubuntu is also a metaphysical
phenomenon as this relationship is both for the living and the living dead.'®? This
means that ubuntu extends its hand to those who are dead, and those yet to be born
particularly known as the ancestors which is highly recognised in African Spirituality.
Ubuntu is also communal by nature. Lutz and others argue that ubuntu does not
pursue the individual good over common good.'%® In essence, the individual good is

subservient to the communal or group.

3.2.3 Business Ethics: A brief introduction

According to Velazquez, who is a leading figure and proponent in the field, business
ethics refers to moral standards and how it affects the systems and organisations in
which modern society produces and distributes goods and services, as well as the
people who work in those organisations.*>* Meanwhile, business ethics, according to
Batson and Neff, is the application of moral principles to the systems, structures, and
decision-making procedures that support the creation and distribution of goods and
services.’® Ferrell et al are of the view that business ethics encompass principles,
values, and norms that guide individual and group behaviour in business, originating

from individuals, organisational statements, or the legal system.1%6

149 Imafodon E at 7.

150 Imafodon E at 11.

151 Ewuoso C ‘Core aspects of ubuntu: A systematic review’ (2019) 12(2) SAJBL at 97.

152 Ramose M (2017) at Ubuntu: Stroom van het bestaan als levensfilosofie Utrect: Ten have 64.

153 | utz DW. African ‘ubuntu’ philosophy and global management(2009) JBE 84(3):313-328 also see
Bohler-Muller N ‘Beyond legal metanarratives: The interrelationship between storytelling, ubuntu and
care’(2007) SLR 18(1):133-160.

154 Batson T et al ‘Business Ethics, Sunday Ethic-Monday world’(2012) 2nd ed Triangle Publishing.2-3
155 Batson T and Neff N (2012) 3.

156 Ferrell OC, Fraedrich J & Ferrell L ‘Business Ethics: Ethical decision making and cases’ (2013)
Cengagelearning Stamford America 10t Ed at 5.
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Malan®®” suggests four hierarchical levels of corporate ethics, with the individual level
relating to unethical behaviour such as cheating, sick leave, bribery, and sexual
harassment.158 Secondly, he mentions that at the organisational level, employees may
be encouraged to perform unethical or illegal acts, or pressured to overlook peers'
wrongdoings for company harmony.>° Thirdly,Professionals at the Association level
do business in accordance with the charter or code of ethics of their professional
association, such as recommending clients to deduct dubious things for tax purposes..
He then discusses the social level, which encompasses laws, norms, practices, and
traditions that determine the acceptance of activities, such as facilitation
payments.1®Finally, he discusses the international level. At this level, firms may be
involved in nations where there are allegations of grave breaches of human rights and

economic penalties against the previous South African government.6!

Corporate Social Responsibility (CSR) is often a response to the anti-business ethics
proponents. CSR is often referred to as a policy function, as a built-in, self-regulating
mechanism whereby a business monitors and ensures its active compliance within the
spirit of the law, ethical standards, and international norms.*62 CSR, also referred to
as corporation consciousness, corporate citizenship, social performance, or
sustainable responsible company, according to De George, is a type of corporate self-

regulation incorporated into a business model.163

3.2.4 The abuse of a company’s separate legal personality

Section 20(9) of the Act permits a person with an interest to approach the court for an
order to deem the company not to considered a juristic person, consequently
transferring liability to the owners and directors when there is a visible and flagrant
misuse of its separate legal personality.16* In Hulse Reutter the court stated that ‘there

must at least be some misuse or abuse of the distinction between the corporate entity

157 Malan DP ‘Business ethics in the employment relationship, in Managing Employment relations in
South Africa’(2003)edited by Slabbert JA, Prinsloo, Swanepoel BJ & Backer W Durban: LexisNexis
Butterworths.

158 Malan DP (2003).

159 Malan DP (2003).

160 Malan DP (2003).

161 Malan DP (2003).

162 Konyana EG ‘Hunhu/ Ubuntu Philosophy incompatible with Business Ethics? Reflections on
business viability in rural Shona communities in Zimbabwe’(2013) IOSR-JHSS 10(2) 69.

163 De George RT ‘Business Ethics’ (1995) Prentice hall publication 13.

164 Companies Act 71 of 2008 as Amended by Companies Act of 2011.
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and those who control it which results in an unfair advantage being afforded to the

latter.’165

In the Cape Pacific case, the court noted that there must be an unfair advantage in
the exploitation of the distinct legal personality for the corporate veil to be pierced.166
In Ex parte Gore, while the court was assessing the improper use of the separate legal
personality, the court utilised depictive phrases such as sham, device,
and stratagem.1” It was proposed that 'gross abuse' of the separate personality had
a more extreme connotation than 'unconscionable abuse'.’®® In my opinion, the
distinction between the two principles is unimportant: that of gross abuse as defined
by the Close Corporations Act and unconscionable abuse as defined by the
Companies Act. The main takeaway is that they serve one core purpose: to detect
mischief committed by the company's controllers. Only when the mischief has been
discovered will s20(9) of the Companies Act be used, and the malicious individuals
will be held accountable.

3.2.5 To what extent can the Constitutional value of ubuntu assist in the interpretation
of “Unconscionable abuse” in terms of s20(9) of the Companies Act?

As a starting point, the Companies Act provides that it must be construed and applied
in a way that gives effect to the aims outlined in section 7.16° Section 7(a) proffers that
Companies act must champion conformity with the Bill of Rights as set forth in the
Constitution, in the application of company law.® Mupangavanhu’s view when it
relates to s7(a) is that ‘it can be discerned that section 7(a) appears to echo the call in
section 39(2) of the Constitution for the court and any other adjudicating tribunal to
have regard to what is referred to in this interpretation clause as ‘the spirit, purport and
objects of the Bill of Rights’ during statutory interpretation.’?’* The late Chief justice
Langa neatly stated that the way to fulfil the provisions of s39(2) is by interpreting it to

mean ‘through the prism of the Bill of Rights’'7? This basically means that the approach

165 Hulse Reutter and others V Godde 2001 para 20.

166 Cape Pacific Ltd v Lubner Controlling investments (Pty) Ltd 1995(4) SA 790(A)

167 Ex parte Goreat para 34.

168 Ex parte Gore at para 34.

169 Companies Act 71 of 2008 as Amended by Companies Act of 2011 s5(1).

170 Companies Act 71 of 2008 as Amended by Companies Act of 2011 s7(1).

171 Mupangavanhu BM ‘Impact of the Constitution's Normative Framework on the Interpretation of
Provisions of the Companies Act 71 of 2008’(2019) PELJ(22).

172 |nvestigating Directorate: Serious Offences v Hyundai Motor Distributors (Pty) Ltd: In re Hyundai
Motor Distributors (Pty) Ltd v Smit 2001 1 SA 545 (CC) para 21.
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of interpreting s7(a) is that of keeping up with spirit and objectives as espoused in the
Constitution, including ubuntu.

The old interpretative mechanism of interpretation of statutes and other legal
documents has been metamorphosised in South Africa law. In the initial stage of the
golden rule of interpretation, the interpretation was based in stages but has since been
changed, it is now ‘essentially one unitary exercise. Accordingly, it is no longer helpful
to refer to the earlier approach.?”® The result of such change is the Natal Joint
Municipal Pension Fund v Endumeni Municipality judgment (hereinafter referred to as
Endumeni) the court held that interpretation is a unified exercise that takes into
account both the context and the provision being interpreted harmoniously.*’#

In critiquing Endumeni, Perumalsamy argues hat lawyers and judges are no longer
needed to demonstrate that a phrase has an ordinary significance that is neither
ludicrous, obscure, or ambiguous.t’> They only have to explain out the objective
meaning of a term in relation to the context. However, Endumeni did not have the
desired stabilising impact on legislative interpretation. Perumalsamy believes that the
courts will self-correct, and heed the message.1’®

Mupangavanhu points out that Wallis JA's iterative method coincides with the statutory
obligation to interpret and implement the Companies Act in a manner that gives effect
to the Act's aims.%"”

Victor AJ believes that the constitutional virtue of ubuntu should be evaluated
alongside other constitutional values such as fairness, good faith, justice, equity, and
rationality.1’8 However, it is clear that in South Africa, the law is becoming more closely
linked to constitutional interpretation.'”® The Constitution's Bill of Rights applies to all

legal entities, including corporations.18°

173 Bothma-Batho Transport (Edms) Bpk v S Bothma & Seun Transport (Edms) Bpk (802/2012) [2013]
ZASCA 176 para 12.

174 Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 4 SA 593 (SCA) paras 17-26.
175 Perumalsamy K ‘The Life and Times of Textualism in South Africa’(2019) (22)PELJ 5.

176 Perumalsamy K (2019) 5.

177 Mupangavanhu BM (2019) 4.

178 Beadica 231 CC v Trustees for the time being of the Oregon Trust 2020 5 SA 247 (CC)para 206..
179 Sibanda A ‘Shareholder Oppression as Corporate Conduct Repugnant to Public Policy: Infusing the
Concept of uuuntu in the Interpretation of Section 163 of the Companies Act 71 of 2008’ (2021) PELJ
24.

180 Constitution of the Republic of South Africa, 1996 s8(2).
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Ubuntu is a virtue tool that stresses respect for and interconnectedness among social
members, and is a suitable virtue to employ in the context of relationships between a
company and its controllers and shareholders.'8 The juristic person bears values
aligned to ubuntu such as transparency and high standards of corporate

governance.18?

Unconscionable abuse proposed by s20(9) of Companies act is antithetical to
goodness and value ridden principles as embraced by the values of ubuntu. In
Mncube, the court stated that unconscionable abuse is where the corporation was
employed for nefarious purposes.1® In Ebrahim and Another v Airport Cold Storage
(Pty) Ltd the court found it unnecessary to consider the application of s 65 of the Close
Corporations Act as it found that the appellants had ‘recklessly’ conducted the
business of the close corporation.’® In respect to the interpretative difficulty,
promoting ubuntu and the Bill of Rights objects, promotes imposing a more onerous
obligation on the controllers of a company since this construction contains a higher

chance for communal gain.8

The Constitutional Court has developed a ubuntu-based jurisprudence, recognising its
importance in addressing strained relationships and providing mutually acceptable
remedies for parties involved.8® Ubuntu is a concept which:187

e s to be contrasted with vengeance;

e dictates that a high value be placed on the life of a human being;

e isinextricably linked to the values of and which places a high
premium on dignity, compassion, humaneness and respect for
humanity of another;

¢ dictates a shift from confrontation to mediation and conciliation;

o dictates good attitudes and shared concern;

e favours the re-establishment of harmony in the relationship

181 Moosa F ‘Value-conscious interpretation of taxing provisions using ubuntu: An appropriate
decolonised interpretive approach?’ (2018) SA Merc LJ 71 86.

182 Companies act 17 of 2008 s7(b)(iii).

183 Mncube v District Seven Property Investments CC ([2006] JOL 17381 (D) para 14.

184 Eprahim and Another v Airport Cold Storage (Pty) (Ltd) 2008 (6) SA 585 (SCA).

185 Moosa F(2018) 88.

186 Afri-Forum and Another v Malema and Others (20968/2010) [2011] ZAEQC 2; 2011 (6) SA 240
(EqC); [2011] 4 All SA 293 (EqC); 2011 (12) BCLR 1289 (EqC) (12 September 2011) para 18.

187 Afri-Forum and Another v Malema and Others para 18.
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between parties and that such harmony should restore the
dignity of the plaintiff without ruining the defendant;

favours restorative rather than retributive justice;

operates in a direction favouring reconciliation rather than estrangement of
disputants;

works towards sensitising a disputant or a defendant in litigation
to the hurtful impact of his actions to the other party and towards
changing such conduct rather than merely punishing the
disputant;

promotes mutual understanding rather than punishment;
favours face-to-face encounters of disputants with a view to
facilitating differences being resolved rather than conflict and
victory for the most powerful;

favours civility and civilised dialogue premised on mutual; and

tolerance.

Furthermore, Ubuntu seeks to address social justice. The Preamble to the Constitution

states:

‘We therefore, through our freely elected representatives, adopt this
Constitution as the supreme law of the Republic so as to—Heal the divisions
of the past and establish a society based on democratic values, social justice
and fundamental human rights; Lay the foundations for a democratic and open
society in which government is based on the will of the people and every citizen

is equally protected by law."88

Rawls’ conventional conception saw social justice as equity and fairness in regards to

the distribution of social goods.'®® The second, directly related to economic goods,

was that all social goods should be distributed as equally as possible, with such

188 Constitution of the Republic of South Africa, 1996 “The Preamble”.

189 Rawls J ‘A theory of justice’(1972) Oxford, UK: Oxford University Press cited in Musara E et al
‘Inclusion as Social Justice: Nancy Fraser's Theory in the South African Context’ (2020) Springer
International Handbooks of Education 5.

36

https://uwcscholar.ac.za



distribution giving the greatest benefit to the most disadvantaged members of

society.1%0

It is clear from the above mentioned that while Ubuntu is a virtue tool that emphasises
respect and connectivity among social members, it may also help in the interpretation
of unconscionable misuse under the Companies Act. It assures that it curves and
sculptures out any misuse that may result from unscrupulous actions by company
controllers. This further suggests that Ubuntu plays a solid complementary role in the

interpretation process.

3.3 CONCLUSION

Business ethics is the application of moral principles to the systems, structures, and
decision-making procedures that support the creation and distribution of goods and
services. Ubuntu is deemed to have social justice and values of justice. According to
Sibanda, ubuntu is considered as a lived set of rules that can go beyond general legal
concepts and norms, enabling the remedying of injustices. Ethics that embodies
ubuntu are that of respect, dignity, empathy, cooperation and harmony between
members of society. Ubuntu can be judged by how it influences the formulation and
application of policy. Scholars such as Ramose are of the view that Ubuntu is people
centred. South African courts are welcoming when it comes to the use of morality and
ethics, but then the courts must be cautious enough that morality ethics must not outdo
the legal certainty. Ubuntu is also deemed as a tool that is used to interconnect and
drive humanistic approach of Ubuntu. Ubuntu emphasises interconnectedness,
harmony, and solidarity, has both broad and specific implications for humanity.
Ubuntu, an African communitarian idea, emphasises collaboration, solidarity, balance,

and humanity. Also, what characterises Ubuntu is that it is communal in nature.

Section 20(9) of the Act permits a person with an interest to approach the court for an
order to deem the company not considered a juristic person, consequently transferring
liability to the owners and directors when there is an ‘unconscionable abuse’ of a
company’s legal personality. Unconscionable abuse of a company’s legal personality

is antithetical to goodness and value ridden principles as embraced by the values of

190 Rawls J ‘A theory of justice’ (1972) Oxford, UK: Oxford University Press cited in Musara E et al
‘Inclusion as Social Justice: Nancy Fraser's Theory in the South African Context'(2020) Springer
International Handbooks of Education 5.
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Ubuntu. Ubuntu thrives well as an interpretative tool to identify unconscionable abuse
of a company’s legal personality.

38

https://uwcscholar.ac.za



CHAPTER FOUR: INTEGRATING CORPORATE GOVERNANCE, BUSINESS
ETHICS AND UBUNTU TO CATER FOR THE ELIMINATION OF THE COMPANY’S
SEPARATE PERSONALITY ABUSE

4.1 INTRODUCTION

Enron's 2002 collapse was pinned on fraudulent financial manipulation, executive
theft, and ineffective corporate governance procedures, reinforcing the need for more
accountability and transparency.®! In South Africa, Steinhoff's lack of accountability
and innovative accounting culture resulted in multiple questionable investment

ventures, enormous debt, and poor financial performance over time.1%2

King IV enumerates on the principles of good corporate governance. The first principle
is that of integrity.1% King IV provides that members of the governing body have
integrity.1% Also, good corporate governance speaks of accountability.1®®

Furthermore, King IV speaks of responsibility.1%

A company must not carry on its business recklessly, with gross negligence, with intent
to defraud any person or for any fraudulent purpose.'®In the Fisheries Development
Corporation of SA Limited v AWJ Investments (Pty) Limited and Others , the court
stated that a director is ‘not the servant or agent’ of the shareholder who votes for or
otherwise procures his appointment to the board of directors and in carrying out his
duties and functions as a director.1®® He is in law obliged to serve the interests of the

company to the exclusion of the interests of any nominator, employer or principal.1%°

Under the African Ubuntu philosophy, an inclusive corporate governance regime aims

to serve the interests of both shareholders and non-shareholding stakeholders.?®® The

191 Segal T ‘Enron Scandal: The fall of a wall street darling’(2019) Investopedia. Available at:
https://www.investopedia.com/updates/enron-scandal-summary/(accessed 28 April 2024).

192 Six deadly mistakes Steinhoff Made available at: https://showme.co.za/secunda/news/business-
news/six-deadly-mistakes-steinhoff-made/(accessed 28 April 2024).

193 King IV Principle 1.

194 King IV at Principlel part(a).

195 Robinson K ‘Applied governance’ (2023) 4th edition CGISA study Manual at 17.

196 King IV principle 1(d).

197 Companies Act 17 of 2008 as amended s22(1).

198 FisheriesDevelopment Corporation of SA Limited v AWJ Investments (Pty) Limited and

Others 1980 (4) SA 156 (W) at 163D-G.

199 FisheriesDevelopment Corporation of SA Limited v AWJ Investments (Pty) Limited and

Others 1980 (4) SA 156 (W) at 163D-G

200 Komba JK et al ‘Shaping Business Ethics and Corporate Governance: An Inclusive African Ubuntu
Philosophy’ (2013) Vol 13(5) GIMBRAM at 33.
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African inclusive governance approach may be attributed to strong support for

developmental activities on the African continent.20t

The purpose of this chapter is to illustrate how the use of good corporate governance,
business ethics and Ubuntu are appropriate tools that may eliminate the
unconscionable abuse of the company’s separate legal personality. It will draw
attention to the corporate governance principles as a safeguard in facilitating effective
corporate governance. The enforcement of business ethics will also be discussed. The
chapter will analyse the relationship between corporate governance, business ethics,
and Ubuntu as a means of curbing the abuse of the separate legal personality of the

company.

4.2 CORPORATE GOVERNANCE SERVES AS A SAFEGAURD

4.2.1 Necessity for effective corporate governance

Effective corporate governance may play a crucial role in preventing company
controllers from abusing their position. Gregory and Simms identify four qualities of
effective corporate governance.?®? Firstly, they believe that efficient corporate
governance promises that resources are used efficiently both internally and outside.?%3
The corporate governance structure should encourage transparency along with
equitable markets, as well as effective resource allocation.?°* They also claim that
strong corporate governance systems facilitate debt and equity financing to companies
that efficiently invest it in high-demand goods and services, with the best return rate.?%
Therefore, in addition to being financially sustainable and accountable to their
investors, businesses are required to consider the well-being of all stakeholders,

including employees, society, and the environment.2%6

Secondly, efficient corporate governance lowers the cost of capital by strengthening

the trust of both international and local investors that their assets will be used for the

201 West A ‘The ethics of corporate governance: a (South) African perspective’(2009) IJLM51(1)10-16.
202 Gregory HJ and Simms ME ‘Corporate Governance: What It Is and Why It Matters’(1999) Paper
presented at the 9th International Anti-Corruption Conference, Durban, South Africa.

203 Gregory HJ and Simms ME (2019).

204 OECD ‘G20/OECD Principles of Corporate Governance 2023’(2023) OECD Publishing, Paris
Available at https://doi.org/10.1787/ed750b30-en.(Accessed 27 April 2024) at 9.

205 Gregory HJ and Simms ME (2019).

206 ACCA'S Report ‘Tenets of good corporate governance’(2018) Available at:
https://www.accaglobal.com/gb/en/professional-insights/global-profession/tenets-of-good-corporate-
governance.html.(Accessed 27 April 2024).
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agreed upon reasons.2°” Companies with better governance are associated with both
lower cost of equity and cost of debt capital. The evidence is consistent with the idea
that good corporate governance reduces the risks faced by both shareholders and
creditors, lowering the costs at which they are willing to offer capital.?2°® Chen, Chen
and Wei find similar results and show that corporate governance’s effect on the cost
of equity is more pronounced in countries that provide relatively poor legal
protection.2®® Thus, good corporate governance will improve the outlook of the
company’s competitiveness in the open market space.

Thirdly, Gregory and Simms claim that good corporate governance is capable of
meeting societal expectations.?® They argue that for long-term success, corporations
must comply with the laws, regulations and expectations of societies where they
operate.?’ Many corporations take their role as corporate citizens seriously, thus
contributing to civil society.?'? This approach is deeply entrenched in the stakeholder
approach to corporate governance. A stakeholder is ‘any group or individual who can
affect or is affected by the achievement of the organisation’s objectives.’?!3 This then
levels the playing field in that the needs of both the shareholders and the stakeholders

are paramount in an attempt to achieve the greater good of the organisation.

Lastly, it improves the overall performance.?* Gregory and Simms argue that when
corporate governance thrives, it gives managers supervision and keeps boards and
managers accountable for how they handle business assets.?'®> This monitoring and
accountability, together with effective resource utilisation, enhanced availability of
lower-cost capital, and increased responsiveness to society's needs and desires,
should lead to improved corporate performance.?® An efficient corporate governance

structure should improve a company’s ability to access capital, profitability, financial

207 Gregory HJ and Simms ME (2019).

208 Zhu F ‘Corporate Governance and the Cost of Capital: An International Study’(2014) IRF14(3) at 2.
209 Chen KCW, Chen Z and Wei KCJ ‘Legal protection of investors, corporate governance, and the cost
of equity capital’ JCF 15 at 278.

210 Gregory HJ and Simms ME (2019).

211 Gregory HJ and Simms ME (2019).

212 Gregory HJ and Simms ME (2019).

213 Freman RE ‘Strategic management: A stakeholder approach’Boston MA available at:
www.researchgate.net/publication/228320877_A_Stakeholder_to_strategic_management.(Accessed
27 April 2024).

214 Gregory HJ and Simms ME (2019).

215 Gregory HJ and Simms ME (2019).

216 Gregory HJ and Simms ME (2019).
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stability, environmental sustainability market integrity, incentives, and encourage open

markets.27

4.2.2 Board of Directors' Role in combating the abuse of separate legal personality of
a company

To be effective and sustainable, board-level involvement and monitoring are
essential.?*® The executive and the board of directors is viewed as the mental

capacity or the intellect of the organisation, it is posited as following:

‘We can view the board as the brain, ultimately responsible for the decisions taken by
the company and providing oversight of the performance of the company. The various
board committees can be seen as the sensory system, feeding information to the board

continuously to enable the board to make informed decisions.’?!°

Section 66(1) of the Act mandates that a company's operations and affairs are
managed by its governing board, who have the power to execute all company
responsibilities.??® The governing board should assume responsibility for
organisational success by directing and defining the direction to fulfil the company's
essential purpose and values by means of its strategy.??* Appropriate measures must
be in place to prevent the board of directors from abusing their power to remove a
fellow director from office. The possibility of such abuse of power can be reduced if
there are enough balances and checks in place.??? This gets to the essence of the
statutory fiduciary obligations of the board of directors, which in South Africa are
anchored in s 76 of the Companies Act.??® The Organisation for Economic Cooperation
and Development (hereafter referred to as "OECD") suggests that the duty of care
requires board members to act on an entirely aware foundation, in good faith, with

appropriate diligence and care.??*

217 OECD (2023) at 10.

28Samans R and Nelson J ‘Sustainable Enterprise Value Creation’(2022) Palgrave Macmillan United
States of America 55.

219 Paxton S ‘CGISA best practice guide board committees and the role of the company secretary’(2020)
at 1.

220 Companies Act 17 of 2008 as amended s66.

221 King IV Principle 4(1).

222 Cassim R ‘The power to remove company directors from office: historical and philosophical
roots’(2019) Fundamina 15(1) at 62.

223 Companies Act 17 of 2008 as amended.

224 OECD ‘G20/OECD Principles of Corporate Governance 2023’(2023) OECD Publishing, Paris
available at https://doi.org/10.1787/ed750b30-en accessed at 34.
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In the case of Organisation Undoing Tax Abuse and Another v Myeni and others?2>
the duty of the board of directors was thoroughly explained about their duty of care,
and the delinquent director, Ms. Myeni, was subjected to appropriate repercussions.
The Organisation Undoing Tax Abuse and the South African Airways Pilot Association
requested an order designating Ms. Dudu Myeni as a delinquent director under s
162(5) of the Companies Act.?2¢

Ms Myeni was appointed as a non-executive director of the South African airways
(herein after referred to as ‘SAA’) Board in 2009, acting chairperson in 2012,
chairperson in 2015, and re-appointed in 2016.2%7

The Plaintiffs contended that Myeni's alleged behaviour and difficulties as a director
and chairperson of the SAA Board constitutes wilful and egregious breaches of her
fiduciary duties under s76 read with s162(5)(c) of the Companies Act, as well as
Sections 50, 51, and 55 of the Public Finance Management Act.??8

Ms Myeni's actions under s 162(5)(c) of the Companies Act were deemed delinquent,
dishonest, and in bad faith, causing substantial harm to SAA.?2° The court found that
Ms Myeni, despite her extensive experience, failed to act as a reasonable director due
to her numerous failures, misrepresentations, and actions, leading to a lifelong
delinquency order.230

In the Myeni case the court though not specifically referring to the fact that there was
abuse of separate personality of the company, the judgment showed an attitude
towards any abuse of the company by its prescribed officers. That the director who
abuses the company must be removed from the board and be given the delinquent
tag. This in essence clearly shows that any abuse of the juristic person in any form is
punishable, especially those who are in the high echelons of the organisations. Also,
this shows the importance of the board of directors in inhibiting the abuse of the juristic

person for personal gains.

225 Organisation Undoing Tax Abuse and Another v Myeni and Others (15996/2017) [2020] ZAGPPHC
169. See also /directors-beware-the-court-declares-dudu-myeni-former-saa-chair-a-deinquent-
director.(Accessed 29 April 2024).

226 Organisation Undoing Tax Abuse and Another v Myeni and Others para 2, 28 and 100.

227 Organisation Undoing Tax Abuse and Another v Myeni and Others para 3.

228 Organisation Undoing Tax Abuse and Another v Myeni and Others para 6.

229 Organisation Undoing Tax Abuse and Another v Myeni and Others para 238.

230 Organisation Undoing Tax Abuse and Another v Myeni and Others para 273.
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4.2.3 Principles of good corporate governance

Good corporate governance principles can significantly help in the prevention by
company controllers from abusing the separate personality because of their position.
King IV enumerates on the principles of good corporate governance. The first principle
is integrity.?3! This implies a quality of being honest and having strong moral
principles.?32 At the corporate level, integrity refers to the culture, policies, and
leadership philosophy. A culture of integrity has to start at the top and be seen in the
conduct and activities of the executives.z? Integrity is the foundation of and the very
reason for corporate governance. The board should set the values to which the
company will adhere and these values should be incorporated in a code of conduct.?3*
Kouzes and Posner argue that integrity strengthens personal effectiveness, corporate

loyalty, and ethical behaviour.23>

Another principle of good corporate governance is that of competence.?3¢ Being able
to reflect the ability to perform tasks with the level of skill and diligence, and having
qualifications and skills to enable you to perform tasks efficiently.?3” Pfeffer puts it this
way, that over the last 20 years, organisations have realised that they need to
effectively manage and retain high-quality employees in order to be successful.238 It is
extremely important that organisations invest in their leadership capabilities because
leaders play an integral role in motivating, inspiring and influencing talent

management.?3°

Accountability is another principle of good governance.?*® This refers to the capacity
to be accountable, and liable for one's own actions.?*! Companies are accountable to
the public. To benefit effectively from, and to exercise oversight over company

accountability it is essential to establish the identity of companies operating in South

231 King IV principle 1 part(a).

232 Robinson K ‘Applied governance’ (2023) 4th edition CGISA study Manual at 16.

233 Duggar JW ‘The role of integrity in individual and effective corporate leadership’ Available at
https://www.aabri.com/manuscripts/10504.pdf.(Accessed 28 April 2024) at 2-3.

234 Cassim FHI et al ‘Contemporary Company Law’ (2012) 2 ed Cape Town 337.

235 Kouzes J M & Posner B Z ‘The Leadership Challenge’ (2002) San Francisco: Jossey-Bass. 79-80
236 King IV principle 1 part (b).

237 Robinson K ‘Applied governance’ (2023) 4 ed CGISA study Manual at 16.

238 pfeffer J ‘Gaining a Competitive Advantage through People’ (1994) Harvard Business School Press,
USA at 61.

239 Sultan N 'Key Competencies of the Effective Governance Professional’ (2017) 1J 5.

240 King IV principle 1 part(d).

241 Robinson K (2023) at 17.
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Africa.2*2 Corruption is one of the numerous issues that societies aim to overcome by
strengthening the efficacy of accountability.?*3 It was said in relation to the Steinhoff

corporate governance failure:

‘A former employee of one of Steinhoff's subsidiaries describes the organisational
culture as ‘anachronistic old boy’s club, where the dominant personality of the CEO
(Markus Jooste) created a culture of non-questioning. This, along with the fact that its
two-tier board structure created accountability holes, appears to be a key factor in the

company’s downfall.’244

In the Steinhoff case it was established that the former CEO Markus Jooste
manipulated and fixed the financial records, failing to publish the true financial
statements of the company.?*® It is therefore clear from the above mentioned that part
of the issues of failure or the demise of any organisation is failing to be accountable

i.e|failing to properly account for a yearly financial statement.

Responsibility is another principle for good corporate governance.?*¢ It means the
condition or actuality of being in charge, liable, or accountable for anything under one's
authority or command.?*” Friedman asserts that a company that is a large employer in
a small town might benefit from investing in resources or strengthening the
municipality's government in the long term.?*® Responsibility from the above
perspective translates to corporate social responsibility. The corporation is endowed

with the duty of taking care of its society and its people.

The principle of fairness is another principle.?*® Fairness is the state, condition or
quality of being fair or free from bias or injustice.?*° Fairness means preserving the
interests of shareholders and guaranteeing the proper operation of contracts with

242 Ncube CB ‘Transparency and accountability under the new company law’(2016)Available at:
http://reference.sabinet.co.za/sa_epublication/ju_jur at 46.

243 Mashaw JL ‘Accountability and Institutional design: some thoughts on the grammar of governance’
Research paper No 16 Available at: http:/papers.ssrn.com/abstract=924879 at 119.

244 Sjeff G ‘Challenging and contrarian teams are key to business inovation’(2018) GSB. Available at
https://www.gsb.uct.ac.za/po-strategic-conversation.

245 De Bruyn v Steinhoff International Holdings NV and Others (2020) ZAGPJHC 145.

246 King IV principle 1 part (e).

247 Robinson K(2023) at 17.

248 Friedman M ‘An economist’s protest: Columns in political economy’(1972) Thomas Horton and
Company 182.

249 Robinson K(2023) at 18.

250 Robinson K(2023) at 18.
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resource suppliers.?5! The OECD's 2004 study states that there is a strong association

between trust and fairness.252

Transparency is another principle of good corporate governance.?>® It means to be
able to see through. In business, it refers to the transparent, unobstructed, and honest
method in which a corporation may operate.?>* The goal of the Companies Act is to
foster transparency and high standards of corporate governance whenever feasible,
taking into account the vital role that companies play in the social and economic life of
the nation.?>® Transparency within the corporate governance framework is also stated
to be a crucial aspect contributing to financial market efficiencies while providing the
information needed for the market's discipline to be effective.2%6

The last principle is that of independence.?®” It means the absence and liberty from
outside control.?%8 A lack of independence may be detrimental in any organisation or
company. A recurring difficulty in many organisational contexts is ensuring
independence, which may pose an ethical hazard if lacking.?*® It is argued that an
independent director should not have any relationships that may appear to impact the
director's capacity to exercise impartial judgment.26° In addition, it suggests that long-
term employment may be viewed as undermining the director's independence.?®* The
Companies Act provides that a company’s director is required to act in good faith, act
independently with the degree of care, diligence and skill that may be expected from

a person of his knowledge and experience.252

251 Civelek ME et al ‘The Relationships among Corporate Governance Principles and Firm
Performance’(2020) MFY (114) 404.

252 Civelek ME et al ‘The Relationships among Corporate Governance Principles and Firm
Performance’(2020) MFY (114) 404.

253 King IV principle 1(f).

254 Robinson K(2023) at 18.

255 Section 7(b)(iii) of the Companies Act 71 of 2008 as amended.

256 Witherell B ‘The Roles of Market and transparency in corporate governance policy’ available at
https://lwww.oecd. Org/corporate/ca/corporate governance principles/2717763.pdf.

257 King IV principle 7 part 28.

258 Robinson K(2023) at 18.

29ACCA  ‘Independence as a concept in corporate governance’ Available at:
https://www.accaglobal.com/gb/en/student/exam-support-resources/professional-exams-study-
resources/strategic-business-leader/technical-articles/independence-as-a-concept-in-corporate-
governance.html#:~:text=1t%20refers%20t0%20the%20avoidance,course%200f%20action%20being
%20taken.

260Business  Roundtable  ‘Principles  of  corporate  governance’(2016)  Available  at
https://corpgov.law.harvard.edu/2016/09/08/principles-of-corporate-governance/.

261 Business Roundtable ‘Principles of corporate governance’(2016) Available at
https://corpgov.law.harvard.edu/2016/09/08/principles-of-corporate-governance/.

262 Companies Act as amended s76.
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4.2.4 Incorporating Ubuntu into “ethical corporate citizen” principles in South African
corporate governance instruments

One of the tenets of corporate social responsibility is that it allows companies to adopt
the persona of global “corporate citizens” through greater interaction with civil
society.?63 Corporate citizenry is crucial for maintaining social capital.28* Ubuntu on the
other hand ushers in a persona [or an organisation] which is welcoming, hospitable,
warm and generous, willing to share. Such people [or organisations] are open and
available to others.?%®> The idea of interdependency between organisation and society
is supported by the African concept of ubuntu or Botho, captured by the expression
Umuntu umuntu ngabantu and Motho ke motho ka Batho- | am because you are.?%%

Therefore, the intermingling between the two concepts goes to the heart of a broader
society. The company makes it its ethical duty to take care of society, and vice versa. It
incorporates commercial concepts embedded in corporate governance. In this
instance, the corporation takes up notion embraced in ubuntu philosophy which states
that umuntu ngumuntu ngabantu. Also, a corporation wrapped in ubuntu and corporate
citizenry sees fit to become benevolent and generous to its society through its

interaction with the broader society.

The founding purpose of the Companies Act of South Africa is to reaffirm the concept
of the company as a means of achieving economic and social benefits.?6” Also, the
governing body should ensure that the organisation is and is seen to be aresponsible
corporate citizen.?®8 In the area of good corporate citizenship, no specific codes or
laws are mentioned. Instead, the following aspects to be monitored are mentioned:
promotion of equality, prevention of unfair discrimination, reduction of corruption, the
company's contribution to development of the communities, and the company's record

of sponsorship, donations and charitable giving.2%® In this context, ubuntu can be

263 Burchell J & Cook J 'Confronting the “corporate citizen” Shaping the discourse of corporate social
responsibility’(2006)26 (3) at 122.

264 Burchell J & Cook J(2006) at 121.

265 Tutu, D. (2005), God Has a Dream. New York, NY: Doubleday at 26.

266 |nstitute of directors Southern Africa ‘King IV report on corporate governance for South Africa
2016°(2016) at 24. Available at https://www.adams.africa/wp-content/uploads/2016/11/King-1V-
Report.pdf

267 Companies Act as amended s7(d).

268 King IV report principle 45.

269 Rossouw D ‘The social and ethics committee handbook’(2018) A Guidebook for South African
Companies 2" edition at 24.
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described as the capacity in an African culture to express mutuality in the interests of

building and maintaining communities with justice and mutual caring.?”°

Consequently, the fluency of ubuntu within the context of ethical corporate citizenship
is that of reciprocity; it builds and supports communities because it understands that
for its operational business to thrive it ought to be supported by its stakeholders, who
is the community. And this therefore attracts a need from a corporation’s perspective
to act ethically in their dealing with the community.

4.3 FOSTERING BUSINESS ETHICS

4.3.1 Implementing moral judgment in business decisions and moral character

Moral judgment is another way to censure the abuse of separate legal personality of
the company. After the recognition that the ethical problem exists, the decision makers
must make judgment between what is and what is right.2’* Haidt defines moral
judgments as ‘evaluations (good vs. bad) of the actions or character of a person that
are made with respect to a set of virtues held to be obligatory by a culture or
subculture.’?”2 Moral judgments also tend to be triggered by actions that affect not only
the actor but others as well.?”® ‘The conventional wisdom is that directors in a typical
business corporation are free to act in a socially responsible fashion if they can justify
it as a business judgment in the best interests of the corporation.’274

Moral character in decision-making is closely related to moral judgement. Moral
character can be conceptualised as a person's inclination to think, feel, and behave in
an ethical as opposed to unethical fashion, or as the fraction of personal variations
important to morality.?”> People with strong character operate according to their
commitments and ideals, despite possible short-term pressures and temptations to the

270 Komba JK et al ‘Shaping Business Ethics and Corporate Governance: An Inclusive African Ubuntu
Philosophy’(2013) Vol 13(5) GIMBRAM at 32 .

271 ‘Ethical decision-making and action’ (2022) Sage Publications at 42.

272 Haidt J ‘Th e emotional dog and its rational tail: A social intuitionist approach to moral
judgment’(2001) PR at 817.

273 Bartels DM ‘Moral judgment and decision making’ (2015) In Keren G & Wu G (Eds.) The

Wiley Blackwell Handbook of Judgment and Decision-Making UK: Wiley at 3.

274 Loewenstein M ‘Shareholder Primacy and the Moral Obligation of Directors’ University of Colorado
Law Legal Studies Research Paper No. 20-52 at 2.

275 Cohen TR & Morse L ‘Moral character: What it is and what it does’ (2014) RIOB 34(10) at 2

48

https://uwcscholar.ac.za



opposite.2’6 Thus, the strongest conceivable character is one in which there is no
contradiction between ideals and short-term desires.?’’

4.3.2 Company culture and servant leadership

The company culture that would normally yield ethical leadership is that of servant
leadership. The primary intent of a servant leader is to serve the interests of the
followers while the primary intent of a manager, is to meet the organisation’s
objectives.?’® Servant leadership is therefore detached from self, grandeur and
populism. Leadership as a process is the individual’s ability to create a shared vision
of the future. It is a fact that leaders without vision will perish and will not take people
to any meaningful destination.?”® A servant leader provides free or volunteer service
to others, working on their behalf and in their best interests. He is the one who entirely
surrenders to another's service. It is a moral and thoughtful decision that will help many
in the long haul.

Stewardship is another aspect of servant leadership. Stewardship includes managing
resources.?® Servant leadership points to behaviours, such as empowerment,
authenticity, stewardship, and offering guidance.?8? Servant leadership epitomises
what the late President Nelson Rolihlahla expressed as the culmination of what
constitutes good leadership: ‘Lead from the back, and let others believe they are in
front.”282 In essence, this means that effective leadership is not about seeking
individual fame, but rather about encouraging other people to reach their highest
potential. It is understanding that the resources in ones disposal are for the benefit to

many and not self.

276 Hartman EM ‘The role of character in business ethics’ (1998) BEQ 8(3) at 549.

277 Hartman EM (1998) at 549.

278 Lunenburg FC ‘Expectancy theory of motivation: Motivating by altering expectations’(2011) [JMBA
15(1) cited from Muzira DR et a I'The Concept of Servant Leadership in Business Management'(2020)
EAJESS 1(1) at 26.

279 Muzira DR et al The Concept of Servant Leadership in Business Management'(2020) EAJESS 1(1)
at 27.

280 Muzira DR et al (2020) at 28.

281 Dierendonck DV and Patterson K ‘Compassionate love as a cornerstone of servant leadership: an
integration of previous theorising and research’(2014) JBE 128(1) at 119.

282 Nelson Rolihlahla Mandela available at https://www.leadernavigation.com/nelson-mandela-servant-
leadership-qualities/.
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4.4 LINKING CORPORATE GOVERNANCE, BUSINESS ETHICS AND UBUNTU
4.4.1 Relationship between corporate governance and business ethics

According to Felo, corporate governance and business ethics may be an effective
shield against unethical corporate activity.?8% He goes on to explain this idea by using
the example of the business's board of directors, who are in the position of supervising
management. If the board does not sufficiently undertake this supervision, managers
may be more likely to behave unethically.?®* As a result, failings in corporate
governance and business ethics have led to several business failures and/or firms
incurring  enormous  losses that transcend financial losses.?®®In  a
nutshell, implementing business ethics into an organisation guarantees that structures
antithetical to power abuse are developed and effectively enforced.

Thus, the interplay between business ethics and corporate governance influences

each other in the following manner:

e It establishes ethical standards. Within the South African context, various
institutions have been established through legislative framework to ensure
ethical conduct by management.?8® The example would be s72(4) companies
act that requires the establishment of a social and ethics committee.

e Also, good corporate governance makes sure that accountability and
transparency find pre-eminence. A strong disclosure regime that promotes real
transparency is a pivotal feature of market-based monitoring of companies and
is central to shareholders’ ability to exercise their shareholder rights on an
informed basis.?®” In South Africa for example, Chapter 2, Part C of the
Companies Act deals with transparency and accountability in the corporate

governance.?8

283 Felo AJ ‘Corporate Governance and Business’(2011) in Brink A ‘Ethical Economy. Studies in
Economic Ethics and Philosophy’(2011) Springer Dordrecht Heidelberg London New York 281.
284Felo AJ ‘Corporate Governance and Business’(2011) in Brink A ‘Ethical Economy. Studies in
Economic Ethics and Philosophy’(2011) Springer Dordrecht Heidelberg London New York at 281.

285 Dhlamini J ‘Corporate governance and business ethics: An assessment of challenges and
developments’(2023) at JCM 20(2) at 2.

286 Thebe TP ‘Ethics and Corporate Governance: A Model for

South African Public Service’(2017) The 2nd Annual International Conference on Public Administration
and Development Alternatives26 - 28 July 2017, Tlotlo hotel, Gaborone, Botswana at 252.

287 OECD ‘Principles of corporate governance’ (2015) at 37.

288 Companies Act 17 of 2008 as amended.
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e Board oversight. Section 66(1) of the Companies Act empowers the governing
body with the oversight power. It states that the affairs of a company must be
managed by or under the direction of its board with powers.?®® Sethi states that
the board of directors plays a crucial role in corporate governance in ensuring
that ethical considerations are integrated into strategic decision-making.?®® The
board is responsible for overseeing the actions of management and

safeguarding the interests of stakeholders.?%!
The OECD Principles of corporate governance state that:

‘Supervisory, regulatory and enforcement responsibilities should be vested with bodies
that are operationally independent and accountable in the exercise of their functions
and powers, have adequate powers, proper resources, and the capacity to perform
their functions and exercise their powers, including with respect to corporate

governance.'?%?

The intersection between corporate governance and business ethics allows for the
involvement of stakeholders. The corporate governance structure ought to recognise
the rights of stakeholders established by law or mutual agreements, and encourage
active cooperation between firms and stakeholders.?®® Sethi argues that ethical
corporate governance promotes positive relationships with stakeholders by proactively
involving them in decision-making processes.?** This promotes long-term profit for the
company in question. In doing so, the organisation may evolve in order to meet the

demands of its stakeholders, increasing its overall public image and growth.

4.4.2 Relationship between the principles of ubuntu and corporate governance
The notion that individuals are fundamentally linked and that existence finds meaning
in the way they honour this fact is central to the ubuntu philosophy.?°> Mangaliso

believes that incorporating the concepts of ubuntu in corporate governance

289 Companies Act 17 of 2008 as amended.

2% Sethi S ‘The Role of Corporate Governance in Business Ethics’(2023). available at
https://www.linkedin.com/pulse/role-corporate-governance-business-ethics-sagar(accessed 25 April
2024)

291 Sethi(2023).

292 OECD ‘Principles of corporate governance’ (2015) at 37.

293 OECD ‘Principles of corporate governance’ (2015) at 34.

294 Sethi S ‘The Role of Corporate Governance in Business Ethics’(2023). available at
https://www.linkedin.com/pulse/role-corporate-governance-business-ethics-sagar
sethi?utm_source=share&utm_medium=member_android&utm_campaign=share_via.

2% Van Rensberg G ‘The Leadership Challenge in Africa’(2007) Pretoria: Van Schaik Publishers at 73.
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https://www.linkedin.com/pulse/role-corporate-governance-business-ethics-sagar(accessed

management has an enormous potential for a better management technique for
managing organisations.?®® As a consequence, organisations that support ubuntu
should commit to an inclusive and sustainable development approach to corporate
governance when establishing their internal and external governance.?®” African
ontological and philosophical viewpoints based on ubuntu principles are put forward
as a replacement to other corporate management approaches in pursuit of excellent
corporate governance norms inside organisations.2%® Ubuntu in corporate governance
provides a chance to share challenges, tasks, and opportunities, and being open to
participatory decision making may assist to analyse corporate governance practice

and leadership.2%®

The link between Ubuntu and corporate governance leadership is emphasised by

Regine:300

‘The great leaders of the twenty-first century will have Ubuntu. Leaders with Ubuntu
recognize their interconnectedness and how their humanity is inextricably bound to
others, if others are diminished so are they, if others fail, so do they. They take pleasure
from other people’s success knowing that their success is everyone’s success. When
Ubuntu guides leaders, they realize that we are more alike than we are different. The
spirit of Ubuntu leads to cooperative and collaborative work environments because
people are encouraged to participate, to share, to support each other and the collective
effort, to be a team player. Even if ubuntu-inspired leaders hold high positions in their
organizations and wield tremendous power, as they inevitably do, they still create
relationships based on mutuality: mutual interest, mutual need, and mutual respect.
Today, at all levels, business, politics, and religion, leaders need to be healers.
Leaders who have Ubuntu are natural healers, for they can see and hold the collective

vulnerability, encourage true collaboration, and one by one, heal the many.’

Thus, applying an Afrocentric approach to corporate governance will ensure an extra

safeguard or shield within the already existing safeguard of corporate governance,

2% Mangaliso MP ‘Building competitive advantage from ubuntu: Management lessons from South
Africa’(2001) Academy of Management Executive 15 at 24-25.

297 Tladi J ‘Application of the African ontological value of Ubuntu in corporate governance’(2021)
AJPSDG 4 (1) 151.

298 Tladi J ‘Application of the African ontological value of Ubuntu in corporate governance’(2021)
AJPSDG 4 (1) 152.

29 Harris AD ‘Corporate governance and ubuntu: a South African and Namibian
perspective’(Unpublished LLM thesis, University of Cape Town 2021) 36.

300 Regine B ‘Ubuntu: A path to cooperation’(2009) Interbeing 3(2) at 17.
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and will help ameliorate ethical dilemmas and opportunist gaps such as amongst other
things the abuse of the corporate legal personality within the organisation.

4.5 CASE STUDIES

4.5.1 Examples of cases where corporate governance failed and the juristic person
was abused for personal gain. In South Africa, the Steinhoff saga is one of the largest
corporate failures of all time. The contravention of non-disclosure was outlined at
length in the Steinhoff matter.3° The court in De Bruyn v Steinhoff International
Holdings N.V. and Others remarked that Steinhoff had violated financial statement
regulations by failing to maintain accurate accounting records, failing to provide
accurate financial statements, and failing to include a director's report in their annual
financial statements, which is required by s30(3)(b) of the Companies Act.302

The financial looting and collapse of VBS Mutual Bank highlights yet another disaster
in corporate governance and abuse of legal personality. VBS Mutual Bank’s crash
paralysed municipalities after it lost R1.5 billion of their funds. The details emerged
how the Vhavenda king and the bank’s executives lived the high life, flying in
helicopters, driving in Range rovers and Mercedez benz and Vianos and shopping at
exclusive boutiques.3% In volume one of the great bank heist Investigator's Report to
the Prudential Authority,%*a report into the VBS mutual bank heist by Werkmans
attorneys assisted by Advocate Terry Motau SC uncovered issues in corporate
governance of the which led to the fraudulent activities and irregularities in financial

statements of the bank.3%%

4.5.2 Success stories of effective corporate governance, and where the abuse of a
juristic person was eliminated

In S v Gardiner and Another, the CEOs were found to have violated their responsibility
to disclose personal monetary interests in specific contracts with the firm by omitting

to declare such personal monetary interests to the board of directors. The court ruled

301 De Bruyn v Steinhoff International Holdings N.V. and Others (29290/2018) [2020] ZAGPJHC 145;
2022 (1) SA 442 (GJ) (26 June 2020) para 2011-219.

302 De Bruyn v Steinhoff International Holdings N.V. and Others para 212.

303 Masondo S & Van Rensburg D ‘How VBS Mutual Bank was plundered (2018). Available at:
htttps://wwws.fin 24.com/companies/financial-services/how-vbs-was-plundered-20180624-2.

304 Werksman'’s Attorneys ‘The great bank heist Investigator's Report to the Prudential Authority’ Vol 1
305 Werksman'’s Attorneys ‘The great bank heist Investigator's Report to the Prudential Authority’ Vol 1
117-133.
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that the two defendants intentionally and deceptively concealed information from the
board of directors and convicted them of fraud.306

In Ex Parte Gore, the applicants were all liquidators for companies in the 'King Group',
including King Financial Holdings Limited (KFH), which was also under liquidation.3°”
KFH's shares were held by trustees of the Adrian King Beleggings Trust, Paul King
Beleggings Trust, and Stephen King Beleggings Trust, effectively managed by the
King brothers.2% The judge condemned the company's keeping of records as 'grossly
inadequate'®, Funds raised from investors were moved at whim by the holding
company's controllers amongst the numerous firms in the group, with no consideration
for the individual identities of the companies involved.3%° Finally, the court held that
there was an unconscionable abuse by the owners of the juristic persons of the
subsidiary enterprises as separate entities, and that this had brought the situation
within the reach of section 20(9) of the Act.311

4.6. CONCLUSION

The abovementioned discussion delineated and outlined important factors that may
play an important role in eliminating reducing the abuse of separate legal personality
of a company. It stated that effective corporate governance involves four tools: efficient
resource use, lower capital costs, meeting societal expectations, and addressing the
abuse of juristic personalities. Also, directors play a crucial role in curbing these
issues, and the board of directors can remove mischievous directors to improve overall
performance. Corporate governance principles, including integrity, accountability,
responsibility, and fairness, help eliminate separate personalities. Intermingling these
concepts with ubuntu, the African concept of ubuntu, promotes interdependency
between organizations and society, as seen in expressions like umuntu umuntu
ngabantu. Self-assessment and adherence to commitments and beliefs are essential
components of moral judgement in business. Corporate governance and corporate

ethics can help prevent unethical behaviour. Integrating ubuntu principles into

306 2011(4) SA 79 (SCA) para 29-78.

307 Ex Parte: Gore NO and Others (18127/2012) [2013] ZAWCHC 21; [2013] 2 All SA 437 (WCC) (13
February 2013) para 5.

308 Ex Parte: Gore NO and Others para 5.

309 Ex Parte: Gore NO and Others para 8.

310 Ex Parte: Gore NO and Others para 8.

311 Ex Parte: Gore NO and Others para 37.
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corporate governance management can be a more effective way for encouraging

inclusive and sustainable development in both internal and external governance.
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CHAPTER FIVE: CONCLUSION AND RECOMMENDATIONS
5.1 CONCLUSION

The discussion emphasised the importance of a company's separate legal personality,
and the legal status of piercing the corporate veil in South African business law. The
Solomon case and common law established a separate legal personality, limiting
shareholders' liability and guiding when to breach the corporate veil. Separate legal
personality sets standards for shareholders and directors, and adopting limited liability
reduces responsibility and investor monitoring costs. It improves management and
organisational effectiveness by making shares easily transferable, allowing
shareholders to shift investment expenses to other members and society. Free
transfer of shares makes holding companies and fully owned subsidiaries less
susceptible, encouraging efficient business operations for owners' benefit. In South
Africa, the statutory stance on breaching the separate legal personality of a company
is punishable by the doctrine of piercing the corporate veil. However, in South Africa
and other jurisdictions the doctrine is considered confusing and puzzling. But, the legal
position in South Africa is that section 20(9) of the new Companies Act was included
to serve as a deterrent mechanism against the exploitation of the legal person of a
company. It specifies that if controllers are proven to have misused a company's
separate legal person, the company's separate legal personality would be disregarded
and pierced. It was pontified that the Companies Act 2008, the Act does not define
‘unconscionable abuse' under Section 20(9). At common law, the judges disagreed on
when and not to pierce the corporate veil. It was determined that personal
accountability could only be justified if it was clear that the third party suffered an
egregious or unconscionable injustice as a result of the responsible party's improper
action. The Gore judgement indicated that it utilised a more wide, rigorous, and
inflexible interpretation of unconscionable mistreatment. The constitutional virtue of
ubuntu should be evaluated and interpreted alongside other constitutional values such
as fairness, good faith, justice, equity, and rationality. However, it is clear that in South
Africa, the law is becoming more closely linked to constitutional interpretation. The
Constitution's Bill of Rights applies to all legal entities, including corporations. The
South Africa's law has transformed the interpretation of statutes and legal documents,
making it a unitary exercise rather than a series of stages. The Natal Joint Municipal

Pension Fund v Endumeni Municipality judgment emphasizes this change. African
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concept of Ubuntu, or Botho, supports the idea of interdependency between
organizations and society. Moral judgment in business requires self-assessment and
commitment to stakeholders. Organisations that espouse Ubuntu can defend against
unethical behaviour and should commit to an inclusive and sustainable development
approach in their internal and external governance. It has been demonstrated that
effective corporate governance involves five key tools: efficiency, accountability,
competence, independence, and fairness. Efficient governance ensures effective
resource use, lowers capital costs, and meets societal expectations. Directors play a
crucial role in curbing the abuse of juristic personality, and the removal of mischievous
directors by the board of directors can help. Moral judgement is an important weapon
in combating the exploitation of a company's independent legal personality since it
requires decision-makers to discriminate between what is good and evil. Incorporating
ubuntu ideals into corporate governance management offers an enormous opportunity
for a better management strategy for managing companies. Incorporating ubuntu
ideals into corporate governance management offers an enormous opportunity for a
better management strategy for managing companies. Applying ethical practices such
as business ethics in a company ensures that systems against misuse of authority are
built and properly implemented. The reciprocity of ubuntu in the context of ethical
corporate citizenship is that it creates and supports communities because it knows
that in order for its operational company to survive, it must be supported by its
stakeholders, which are the community. As a result, corporations must conduct

ethically in their dealings with the community.
5.2 RECOMMENDATIONS

A holistic approach to corporate governance, especially in the context of the abuse of
separate legal personality of a company should be implemented. In essence, this will
improve the ethical attitude to any firm or company. This will result in the intrinsic
balancing demands of various stakeholders and prioritised equitably. This will be
accomplished while simultaneously enhancing both the legal and regulatory

environments.

Furthermore, the interconnection and interplay between Western values of business
ethics, corporate governance, and the African philosophy of Ubuntu will be given

meaning, which will in turn invariably communicate to corporate governance and
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business ethics, and give meaning to how Africans conduct themselves in corporate
spaces daily.

Using ubuntu in the context of the abuse of separate legal personality will help debunk
the anti-ubuntu agendas in corporate law framework. That employing ubuntu in
corporate set up will prove impossible, unpragmatic and problematic.
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