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prohibition of commercial surrogacy and surrogacy agencies assist with this process.25 Fertility 

clinics encourage counselling to ensure that the parties provide informed consent to the 

surrogacy arrangement and that there is agreement between them.26 The publishers of the 

Verona Principles, International Social Services (“ISS”),27 have recommended to the UK Law 

Commission that commissioning parents be trained to address issues of kinship and identity 

formation with the child.28 This is consistent with the approach as set out in the Verona 

Principles.29 A suggestion has also been made to the UK Law Commission that counselling 

includes screening commissioning parents for prospects of having a good relationship with 

their surrogates and to manage the parties’ expectations and differences on contact, and assist 

with boundary setting.30 

Ireland is in the process of enacting surrogacy laws and secured valuable input from people 

who were born through surrogacy, surrogates and commissioning parents.31  The ISS also 

provided input and this led to the principles related to the surrogate receiving independent legal 

and psycho-social advice at the pre-conception stage being incorporated in its 

recommendations.32 The Verona Principles do not provide any sources for the principle related 

to post-birth contact and why it deems having such contact to be a best practice and beneficial 

to the child. It is recommended that South African lawmakers adopt a similar approach and 

also secure input from the ISS, and request that they clarify this. This information will assist 

the legislature to make an informed decision on the amendment of section 297(1)(d) of the 

Children’s Act. South African courts will also benefit from this information when it considers 

whether surrogacy agreements adequately cater for the best interests of the child. 

 

 
25     Brilliant Beginnings. Laytons ‘Fertility and Surrogacy/Surrogacy Agreements’ available at 

https://www.laytons.com/expertise/family-matrimonial/surrogacy-agreements (accessed 15 April 2023). 

Paras 3.93 and 13.52 of UK’s Law Commission report indicates that Surrogacy UK’s surrogacy 

agreements includes details of the parties agreed contact and the frequency thereof, and recommends that 

the parties to the agreement receive independent legal advice to safeguard their interests. 
26   Penningtons Manches Cooper available at https://www.penningtonslaw.com/expertise/individuals/family-

law/surrogacy-law/faqs-on-surrogacy-law-in-the-uk (accessed 31 October 2022). 
27    Page 2 and 5 of the Verona Principles. They also coordinated discussions related to the drafting of these   

principles. 
28      Para 10.76 of UK Law Commission report.  
29      Verona Principles 8.2b and 11.5. 
30      At paras 13.9 and 13.21 of the commission’s report. 
31    Houses of the Oireachtas ‘Final report of the joint committee on international surrogacy’ available at 

https://www.oireachtas.ie/en/press-centre/press-releases/20220706-joint-committee-on-international-

surrogacy-has-published-its-report/  (accessed 27 October 2022) 3 (hereafter Houses of the Oireachtas 

(2022)). 
32      Houses of the Oireachtas (2022) 16. 
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 4.2.2.  The United States (US) 

Unlike SA and the UK, commercial surrogacy is practised in the US.33 Federal laws do not 

govern surrogacy and individual states regulate their own surrogacy practices.34 Laws on 

surrogacy contracts differ from one state to the other and ranges from it being banned, to there 

being no laws on it, to states that are surrogacy-friendly.35 In surrogacy-friendly states such as 

California, the commissioning parents are considered to be the parents of the child from the 

time of his birth.36 Similar to the position in SA, a surrogacy agreement is required to be 

concluded and, prior to the child’s birth, the commissioning parents then secure a court order 

to confirm their parentage.37 Some states apply a strictly contractual law model when deciding 

disputes that arise from the surrogacy agreement, whilst others consider the terms of the 

contract but deviate from it if it is not in the best interests of the child born as a result of such 

contract.38 US surrogates are mostly of white ethnicity and gestational surrogacy is largely 

practiced. 39 

Parties can conclude a surrogacy arrangement amongst themselves or engage the services of a 

surrogacy agency. In cases where no surrogacy agency is used, the surrogate is medically 

screened and the surrogacy contract is concluded with the assistance of lawyers.40 If a 

surrogacy agency is used, then the surrogacy process that is followed is similar to the one of 

Brilliant Beginnings in the UK.41 Several US surrogacy agencies indicate that the psychological 

screening process includes having a discussion with the surrogate about her expectations on 

the relationship with the commissioning parents (during the pregnancy and post-birth) and with 

the child to be born as a result of the surrogacy arrangement.42 It is considered vital for both 

 
33    Smietana M ‘Affective de-commodifying, economic de-kinning: Surrogates’ and gay fathers’ narratives in 

U.S. surrogacy’ (2017) 22 Sociological Research Online 164 (hereafter Smietana (2017)). 
34     Demopoulus M ‘Surrogacy in California: Replacing Section 7962 of the California Family Code with a two-

part hybrid best interests test’ (2018) 51 UC Davis Law Review 1754 (hereafter Demopoulus (2018)). 
35    Fuchs EL and Berenson AB ‘Screening of gestational carriers in the United States’ (2016) 106 Fertility 

Sterility 1497 (hereafter Fuchs et al (2016)). 
36     Cahn N and Carbone J ‘Surrogacy in the United States of America’ in Scherpe JM, Fenton-Glynn C and 

Kaan T (ed) Eastern and Western perspectives on Surrogacy (2019) 316-317 (hereafter Cahn et al (2019)). 
37     Cahn et al (2019) 323. 
38     Demopoulus (2018) 1756 and 1760. 
39     Bromfield (2016) 197. Circle Surrogacy available at https://www.circlesurrogacy.com/ (accessed 23 January 

2023) (hereafter Circle Surrogacy). 
40   Ziff E ‘“The mommy deployment”: Military spouses and surrogacy in the United States’ (2017) 32 

Sociological Forum 419 (hereafter Ziff (2017)). 
41    Ziff (2017) 419. Brilliant Beginnings also assists commissioning parents who choose to proceed with 

surrogacy abroad. Prosser et al (2016) 258. 
42     Circle Surrogacy. Creative Family Connections available at https://www.creativefamilyconnections.com/us-

surrogacy-law-map/ (accessed 19 January 2023). California Centre for Reproductive Medicine ‘Evaluating 

surrogate mothers’ available at https://cacrm.com/surrogacy-and-egg-donation/guide-to-finding-your-

surrogate/evaluating-surrogate-mothers/ (accessed 5 December 2022). One US clinic has their surrogates 

psychologically evaluated by psychiatrists’ who are not affiliated to their clinic, but attend to the matching 

http://etd.uwc.ac.za/
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the commissioning parents and surrogate to honestly discuss these relationship expectations, 

so that they may be matched with like-minded counterparts on this aspect, as matching is an 

important component of the surrogacy process.43 These discussions are consistent with the 

requirements of the Verona Principles as referred to in chapter 2.44 

Maintaining post-birth contact is regarded as a benefit of surrogacy and most US surrogacy 

agencies encourage such contact and relationship-building.45 Most surrogates elect to be 

matched by surrogacy agencies as they provide professional guidance and have a database of 

commissioning parents which they can choose from, which assists with matching.46 Fuchs et 

al’s study of over two hundred US gestational surrogates found that surrogacy agencies could 

provide support with regard to the provision and coordination of legal services, matching 

parties and managing the communication between them.47 The parties in US surrogacy 

arrangements also have the opportunity to become acquainted with each other through 

telephonic contact or personal visits.48 Once the parties are matched, then a surrogacy contract 

is concluded.49 This preconception surrogacy process can take a few months or longer.50  

In order to curtail disputes between the parties and protect their interests, a comprehensively 

drafted surrogacy agreement (which includes the parties’ agreed rights and responsibilities on 

pre and post-birth contact) is considered to be important, with the surrogate having separate 

legal representation.51 The commissioning parents’ attorney usually drafts the agreement and 

 
of the parties themselves. Berend Z and Guerzoni CS ‘Reshaping relatedness? The case of US surrogacy’ 

(2019) 6 Antropologia 85 (hereafter Berend et al (2019)). 
43      California Centre for Reproductive Medicine recommends that parties with compatible values and 

expectations are matched with each other and that they discuss the resolution of potential problems that 

they may face during their relationship. ConceiveAbilities employs a match manager, who previously 

acted as a surrogate and is also a mental health professional. ConceiveAbilities ‘Post-birth relationship 

with your surrogate mother’ available at https://www.conceiveabilities.com/about/blog/post-birth-

relationship-with-your-surrogate-mother/ (accessed 14 December 2022) (hereafter ConceiveAbilities). 
44     Verona Principles 5.4e and 5.5h. 
45     Circle Surrogacy. Southern Surrogacy ‘The legal, emotional and health risks of surrogacy (and how we    

minimize them)’ available at https://southernsurrogacy.com/surrogates/is-surrogacy-right-for-you/the-

legal-emotional-and-health-risks-of-surrogacy-and-how-we-minimize-them/ (accessed 16 February 2022)   

(hereafter Southern Surrogacy). 
46     Surrogate.com ‘About surrogacy’ available at https://surrogate.com/about-surrogacy/surrogacy-

101/surrogacy-questions/ (accessed 21 January 2023) (hereafter Surrogate.com). Surrogate.com is a 

surrogacy agency. Ruiz-Robledillo et al (2016)). 

 47    Fuchs et al (2016) 1497. 

 48    Surrogate.com. 

 49    Ziff (2017) 419.  

 50    Ziff (2017) 419. According to Circle Surrogacy, the matching process itself can last between one week  

        and two months. 

 51    Surrogate.com ‘Intended parents understanding surrogacy contracts’ available at 

https://surrogate.com./intended-parents/surrogacy-laws-and-legal-information/understanding-surrogacy-

contracts/ (accessed 21 January 2023). California-based fertility clinic, Western Fertility Institute, 

recommends that the parties’ agreement on pre and post-birth contact be recorded in the surrogacy 

agreement. American College of Obstetricians and Gynecologists also shares this view. American College 

http://etd.uwc.ac.za/
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the surrogate’s lawyer reviews it to ensure that it incorporates their client’s interests.52 The 

American Society for Reproductive Medicine (“ASRM”) requires that the surrogate’s interests 

be protected by providing her with an independent lawyer and counsellor so that she may 

provide informed consent to the surrogacy and the risks associated with this.53 The ASRM 

recommends that the parties conclude a written agreement and that the surrogate’s independent 

lawyer be at her disposal when this agreement is concluded and throughout the surrogacy 

process.54 In SA, lawyers largely only feature up to the pre-conception stage, when the 

agreement is confirmed. It is recommended that SA follows this approach and that separate 

legal representation be available to her throughout the surrogacy process in the event that this 

is required. 

The surrogate’s psychological evaluation entails assessing her ability to deal with relationships, 

manage conflicts and her contact preference with the family formed through surrogacy.55 The 

ASRM recommends that a separate psycho-educational consultation with the commissioning 

parents then occurs where their contact expectations with the surrogate and disclosure to their 

child of his origins are explored.56 The psychologist is then required to consult jointly with the 

parties on issues such as their expectations on post-birth contact, regardless of whether they 

previously knew each other or not, and determine whether they are compatible.57 The ASRM’s 

recommendations are followed by most surrogacy agencies and clinics in the US.58 These 

psychological evaluations are consistent with some Verona Principles, as referred to in chapter 

2.  

Whilst reading about surrogacy is considered to be useful, communicating with other, 

experienced surrogates is regarded as more beneficial.59 A surrogate community has developed 

 
of Obstetricians and Gynecologists ‘Committee Opinion No. 660: Family building through gestational 

surrogacy’ (2016) 127 Obstetrics and Gynecolology e97-e98 (hereafter ACOG Committee Opinion 

(2016)). However, some surrogates in Berend’s study did not consider this to be useful, and required 

spontaneity in the relationship, as this results in the formation of good friendships. Berend et al (2019) 92. 
52      Surrogate.com ‘Intended parents understanding surrogacy contracts’ available at 

https://surrogate.com./intended-parents/surrogacy-laws-and-legal-information/understanding-surrogacy-

contracts/ (accessed 21 January 2023). 
53     Kapfhamer J and Van Voorhis B ‘Gestational surrogacy: a call for safer practice’ (2016) 106 Fertility and 

Sterility 270. The American College of Obstetricians and Gynecologists supports this recommendation so 

that a conflict of interests may be avoided and to ensure that both parties’ needs are contained in the 

agreement. ACOG Committee Opinion (2016) e97-e98. 
54    Penzias A, Bendikson K, Cedars M et al ‘Recommendations for practices using gestational carrier: a 

committee opinion’ (2022) 118 Fertility and Sterility 71-72 (hereafter Penzias et al (2022)). 
55      Penzias et al (2022) 70. 
56      Penzias et al (2022) 69. 
57      Penzias et al (2022) 69, 71 and 72. 
58      Ruiz-Robledillo et al (2016) 191. 
59      Circle surrogacy. 

http://etd.uwc.ac.za/
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in the US.60 More informed surrogates provide more input into the contents of the surrogacy 

agreement.61 Berend’s study of a large surrogacy website, which then consisted of 

approximately six thousand US surrogates, also found that surrogates provide support and 

information to each other and this assists them with their decision-making and choices.62 

Berend also found that surrogates who used an agency to match them with commissioning 

parents, as opposed to those who did the matching themselves, were more informed and often 

had particular expectations and requirements.63 Fuchs study found that about 71% of mostly 

first time surrogates used an agency, 92% had her own lawyer and about 95% were screened 

and counselled by a counsellor.64 They were not financially vulnerable to enter into surrogacy 

arrangements and whilst they were informed of most medical risks, they were less informed 

about the psychosocial effects of surrogacy.65 Fuchs et al therefore recommends that it is vital 

for surrogates to be psychologically screened on these latter effects.66 

The surrogacy practice in SA appears to lack effective dialogue between the parties on post-

birth contact when unknown surrogates are involved, with such dialogue only occurring in the 

case of known surrogates. The US practice is for these discussions to be included in the 

psychologist evaluation for both known and unknown surrogates. This should be emulated in 

SA.  Unlike the US, SA lacks an effective matching process where like-minded parties are 

matched with each other with a view to long-term relationship-building. This should be 

considered when SA reforms its law and enact regulations related thereto on post-birth contact.  

4.2.3.  Canada 

Canada, like SA and UK, permits only altruistic surrogacy.67 Gestational surrogacy is preferred 

in Canada due to the potential risks associated with the surrogate bonding with and not 

relinquishing the child when traditional surrogacy occurs.68 The surrogate is considered to be 

the child’s mother at birth, and she has a seven day period after birth within which to decide 

 
60     Ziff (2017) 411. Their discussions take place on social media. Berend Z ‘“We are all carrying someone 

else’s child!”: Relatedness and relationships in third-party reproduction’ (2016) 118 American 

Anthropologist 34. 
61     Berend et al (2019) 87. 
62     Berend Z ‘The romance of surrogacy’ (2012) 27 Sociological Forum 917 (hereafter Berend (2012)). 
63     Berend (2012) 920. 
64     Fuchs et al (2016) 1496 and 1499. 
65     Fuchs et al (2016) 1501. 
66     Fuchs et al (2016) 1502. 
67     Yee S and Librach CL ‘Analysis of gestational surrogates’ birthing experiences and relationships with    

intended parents during pregnancy and post-birth’ (2019) 46 Birth 629 (hereafter Yee et al (2019)). 
68     Fantus S ‘Experiences of gestational surrogacy for gay men in Canada’ (2021) 23 Culture, Health & 

Sexuality 1364 (hereafter Fantus (2021)). 

http://etd.uwc.ac.za/
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whether she wishes to keep the child.69 The province in which the child is born through 

surrogacy determines the procedure to be followed by the commissioning parents in order to 

be registered as the child’s sole parents.70  

Many commissioning parents and surrogates employ surrogacy consultants, which are 

typically managed by former surrogates, who assist in matching surrogates and commissioning 

parents and provide guidance during the surrogacy process.71 Canadian law requires that a 

surrogacy contract be concluded prior to fertilisation occurring.72 The legal status of these 

contracts are unclear, as courts have not decided on this, but they are considered to serve as 

proof of the parties’ intentions.73 The commissioning parents’ lawyer drafts the contract and 

the surrogate is often required to have her own lawyer to advise her on it and to negotiate any 

amendments that she requires to be made thereto.74 The surrogate’s lawyer’s cost are paid by 

the commissioning parents.75  

Several fertility clinics require that the surrogate have independent legal representation when 

the surrogacy agreement is concluded.76 There are considered to be numerous benefits of 

separate legal representation for the surrogate, which includes preventing a conflict of her 

interests with those of the commissioning parents and ensuring that her interests are 

safeguarded.77 One Canadian lawyer correctly points out that separate legal representation is 

also required for known surrogates who are family members of the commissioning parents due 

to the potential of family pressure being exerted on her.78 Other Canadian lawyers regard 

separate legal representation as vital from an ethical viewpoint and to prevent the surrogate 

from challenging the surrogacy agreement on the basis of her not being fully informed of her 

rights and obligations in terms thereof. The surrogate’s lawyer can inform her about her rights 

 
69      Carsley S Surrogacy in Canada: Lawyers’ experiences, practices and perspectives (unpublished LLD 

thesis, McGill University, 2020) 299 (hereafter Carsley (2020)). 
70     Dar S, Lazer T, Swanson S et al ‘Assisted reproduction involving gestational surrogacy: an analysis of the     

medical, psychosocial and legal issues: experience from a large surrogacy program’ (2015) 30 Human 

Reproduction 347 (hereafter Dar et al (2015)). In some provinces a court order is required and in others 

certain legal documents are required. 
71      Fantus (2021) 1362. 
72      Fantus (2021) 1362. 
73      Carsley (2020) 332. 
74      Dar et al (2015) 347.   
75      Mckenzie Lake lawyers ‘5 things you need to know about surrogacy law in Canada’ available at   

https://www.mckenzielake.com/insights-articles/five-things-you-need-to-know-about-surrogacy-law-in-

canada/ (accessed 21 December 2022) (hereafter Mckenzie Lake lawyers). 
76      Carsley (2020) 133. 
77      Shirley Eve Levitan ‘Surrogacy Law in Canada’ available at familyandfertilitylaw.ca (accessed 20 July 

2022). 
78      Carsley (2020) 133. 
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and ensure that her preferences are incorporated in the surrogacy agreement.79 Separate legal 

representation in Canada therefore benefits not only the surrogate but also the commissioning 

parents and their lawyer who drafts the agreement as it prevents the surrogate challenging the 

agreement based on her lacking informed consent. In instances where surrogates can opt to 

have no separate lawyer, only few choose to do so and this mostly occurs in the case of 

surrogates who had already completed a surrogacy and are already familiar with the rights and 

duties related to surrogacy.80 Canada’s practice of having separate legal representation for the 

surrogate is consistent with the US approach and Verona Principles, and affirms the 

recommendation in chapter 3 that South African law should make provision for this.  

Similar to the US, surrogacy agreements are comprehensively drafted and provide details 

regarding whether the surrogate will have contact with the child.81 Some Canadian lawyers 

interviewed by Carsley have indicated that certain surrogacy agreements include post-birth 

contact provisions between the surrogate and commissioning parents and child and that these 

provisions differ from one surrogacy agreement to the next, and depends on the parties 

preferences.82 These lawyers also indicate that some surrogates have even insisted that post-

birth contact provisions be included.83  Similar to US surrogates, Canadian surrogates have 

agency in determining the terms of the surrogacy agreement and are generally not vulnerable 

to exploitation.84 It begs the question whether Canadian surrogates, to some extent, have better 

bargaining power on the terms of post-birth contact than South African surrogates based on 

them having separate legal representation. 

Dar et al conducted a large study of the experiences of surrogates who were treated at Create 

Fertility Centre over a fifteen-year period from 1998 to 2012.85 Only 25% of these surrogates 

were previously known to the commissioning parents. This fertility clinic requires that the 

commissioning parents and surrogate have separate pre-conception counselling, with each 

party first having an individual consultation so that they may freely discuss issues of concern 

to them. This counselling includes a discussion of the surrogate’s birth plan, relinquishment of 

the child and the surrogate’s post-birth contact with the commissioning parents and child.86 

 
79     Carsley (2020) 142. 
80     Carsley (2020) 133, 135 and 176. Some Canadian clinics only require that a surrogacy agreement be 

concluded without specifying that the surrogate have separate legal representation.  
81     Mckenzie Lake lawyers.  
82     Carsley (2020) 152. 
83     Carsley (2020) 176. 
84     Carsley (2020) 330. 
85     Dar et al (2015) 346. 
86     Dar et al (2015) 346-347. 
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The parties may meet jointly thereafter in order to discuss their expectations, to ensure that the 

other is aware of these and that there is agreement in relation to them.87 Counselling of the 

surrogate ensures that she provides informed consent in relation to her rights and 

responsibilities in terms of the surrogacy arrangement.88 Dialogue and agreement on post-birth 

contact therefore occurs at the pre-conception stage rather than it being assumed to be excluded 

or included only at the discretion of the commissioning parents as appears to be the position in 

SA. 

4.3.  DURING PREGNANCY 

4.3.1.  The UK 

The surrogacy of the UK’s first surrogate, Kim Cotton, was arranged through a commercial 

surrogacy agency, and this resulted in her having no contact with her commissioning parents.89 

These commercial agencies are no longer involved in the surrogacy process and the parties 

now have close interactions with each other during the surrogate’s pregnancy.90 This has 

resulted in good relationships being formed between them.91 The relationship between the 

surrogate and commissioning mother generally strengthens during the pregnancy, with the 

latter attending medical appointments and scans with the surrogate.92 Surrogates are reported 

to not consider the children who they give birth to through surrogacy as their own, and this 

enables them to relinquish the child.93 They assist their commissioning parents to establish a 

connection with their unborn child by involving them in their pregnancy.94 Contact between 

the parties during the pregnancy includes the commissioning parents visiting their surrogates.95 

One UK commissioning mother has reported that COTS connected her with a friend and that 

they had contact every one to two weeks, as well as daily telephonic contact.96 Her surrogate 

also wanted her to be present when she gave birth to the child.  

A study of thirty-four surrogates found that most commissioning parents saw their surrogates 

at least once a month during the pregnancy, with the commissioning mothers being more 

 
 87    Dar et al (2015) 346-347. 

 88    Yee et al (2020) e263. 
89     Golombok (2020) 102.  
90     Jadva et al (2019) 568.  
91     Jadva et al (2019) 568.  
92     Golombok (2020) 138. 
93    Jadva V, Murray C, Lycett E et al ‘Surrogacy: the experiences of surrogate mothers’ (2003) 18 Human 

Reproduction 2203 (hereafter Jadva et al (2003)). 
94     Jadva et al (2019) 563-564. 
95     Jadva et al (2019) 566. 
96     Golombok (2020) 138. 
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involved in the pregnancy than the commissioning fathers.97 The parties had good relationships 

regardless of whether the surrogacy involved a known or unknown surrogate.98  These 

surrogates mostly had support from their family during the surrogacy process.99 Another study 

which comprised of forty-two commissioning parents had similar findings, with the 

commissioning parents having contact more often with known surrogates.100 

4.3.2.  The US 

Many US surrogates, like South African ones, do not bond with the child and view their role 

as a babysitter or oven.101 They do not view the child as their own or consider them to have 

any familial ties with each other.102 They bond with their commissioning parents and hope for 

a post-birth continuation of their friendship that they established during the surrogacy 

process.103 Similar to the South African and UK practice, US surrogates provide frequent 

updates regarding the pregnancy to their commissioning parents and some invite them to attend 

important medical appointments.104 Most surrogates include their commissioning parents in 

their labour and birthing process. Creative Family Connection provide services that include 

drafting a birth plan with the hospital where the surrogate will deliver the baby.105 A US 

surrogacy program required that the surrogate who was thirty-two weeks pregnant meets with 

her commissioning parents and nurse manager of the hospital where she will give birth in order 

to discuss what will transpire when she gives birth.106 

A Californian study of fifty largely Hispanic and African American surrogates from a clinic 

and commissioning parents who were mainly from China, Australia and Europe, found that 

most surrogates had no relationship-building or friendship expectations with their 

commissioning parents.107 They had very limited personal contact with their commissioning 

 
97    Jadva et al (2003) 2200. 
98    Jadva et al (2003) 2199 and 2203. 
99    Jadva et al (2003) 2203. 
100   MacCallum et al (2003) 1335 and 1338. 
101   Berend (2012) 925. Berend et al (2019) 90 and 96. 
102   Berend et al (2019) 89 and 92. 
103   Berend (2012) 925. Berend et al (2019) 84. These surrogates were of white ethnicity. 

 104 Surrogate.com ‘About surrogacy Surrogacy FAQ’s: 23 questions you may have’ available at 

https://surrogate.com/about-surrogacy/surrogacy-101/surrogacy-questions/ (accessed 21 January 2023). 

This also applied in cases where the commissioning parents and surrogates resided in different continents. 

They were then included in the pregnancy by being updated thereon through electronic and text messages, 

and video calls. The surrogates’ personality and character were carefully selected by these commissioning 

parents to facilitate such contact and post-birth contact. Carone et al (2017) 186-187. 

  105  Creative Family Connections. 

  106  Pelko C ‘Embracing diverse families through creation of the exemplary surrogacy experience’ (2019) 48 J 

Obstet Gynecol Neonatal Nurs. S45. 

  107  Berend et al (2019) 84-85 and 92. 
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parents during pregnancy, and were of the view that their commissioning parents should decide 

whether to have contact with them during pregnancy and post-birth.108 They indicated that they 

would appreciate being provided with updates and photographs by the commissioning parents 

over future years, should they elect to do so, but required no more than an annual update.109 

The parties’ lack of contact during pregnancy, limited awareness of the lasting friendships that 

could develop during the surrogacy process and beyond, as well as cultural differences, may 

have contributed to this lack of expected contact.110 Chapter 3 has revealed that SA surrogates 

also have limited expectations of post-birth contact and are guided by their commissioning 

parents’ preferences on contact, particularly on post-birth contact. Should SA surrogates have 

independent legal advice, awareness of the lasting friendships that other unknown surrogates 

have established and being matched with like-minded and compatible commissioning parents 

who are amenable to post-birth contact, then they may require that post-birth contact provisions 

be included in their agreements.    

4.3.3.  Canada 

In Canada, positive relationships also often develop between the parties during the surrogate’s 

pregnancy.111 Yee et al’s study of 184 gestational surrogates, who were mostly unknown 

surrogates, found that very good relationships were maintained between commissioning 

parents and surrogates during pregnancy in about 75% of cases.112 Fantus’s recent small study 

of surrogates and same sex male commissioning parents’ relationships found that the latter 

wanted to be matched with individuals with whom they shared common values and interests 

and that they spent time becoming acquainted with each other.113 Their bond grew stronger 

during the pregnancy and developed into a friendship.114 The parties’ contact was frequent with 

the surrogates updating the commissioning parents on her pregnancy through regular texting 

and them meeting at medical appointments.115 This level of contact is similar to the experiences 

of some South African surrogates as mentioned in chapter 3.  

 
 108   Berend et al (2019) 93. 

 109   Berend et al (2019) 93 and 96. They viewed the relationship as a long-distance friendship and were matched 

with like-minded commissioning parents. 

 110   Berend et al (2019) 93 and 97. 

 111 Houses of the Oireachtas ‘Joint committee on international surrogacy debate’ available at 

https://www.oireachtas.ie/en/debates/debate/joint committee on international surrogacy/2022-06-02/2/ 

(accessed 21 December 2022). 

 112   Yee et al (2019) 630. Only about 9% of the surrogates in this study were known surrogates. 

 113   Fantus (2021) 247 and 253.  

 114   Fantus (2021) 254. 

 115   Fantus (2021) 255. 
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Similar to US surrogates, the surrogates in Yee et al’s study bonded with their commissioning 

parents and not the child, and viewed their role as an oven or babysitter rather than as a 

parent.116 These surrogates also benefitted from connecting with other surrogates and the 

support that they received from surrogacy agencies, including when conflicts arose with 

commissioning parents.117 Yee et al ascribed the good relationships’ between commissioning 

parents and surrogates in her study to surrogacy agencies possibly matching parties with similar 

expectations of the pregnancy, birth and post-birth stages.118 

Yee et al was of the view that a successful surrogacy arrangement, with limited disputes, 

requires open communication and compatibility between the commissioning parents and 

surrogate, management of their relationship and expectations, boundary negotiation and 

mediation to resolve any conflicts between them.119 She envisaged a role for counsellors in 

mediating the relationship between the parties by assisting them with communication, conflict 

resolution and management of expectations during the surrogacy process.120 A South African 

psychologist appears to be fulfilling this role in some surrogacy cases until the child is 

relinquished. As referred to in chapter 3, this service should continue post-birth when the 

parties maintain contact.  

Similar to the US surrogacy program, a Canadian study involving Create Fertility Centre also 

revealed that during the last three months of the surrogate’s pregnancy, the surrogate and 

commissioning parents meet with the hospital social worker to revise the birth plans, which 

includes whether the commissioning parents will be present at birth.121 Several surrogacy 

agreements provide for the child to be handed over to the commissioning parents upon birth.122 

Create Fertility Centre also provides a post-birth opportunity for the commissioning parents 

and surrogate to consider issues such as contact between the parties and disclosure to the child 

of his origins through surrogacy.123 The parties in this program therefore have three 

opportunities to discuss post-birth contact, i.e. at the preconception stage, during the third 

trimester of the surrogate’s pregnancy and post-birth. This process allows for constant dialogue 

 
 116   Yee et al (2020) e261-e262. 

 117   Yee et al (2020) e261-e263. Surrogates who had no intermediary, such as a surrogacy agency, had to be 

aware of their rights and responsibilities and resolve conflicts on their own. 

 118   Yee et al (2020) e259 and e 263. Those with post-birth contact expectations were matched with their like-

minded counterpart. Likewise, those commissioning parents and surrogates who expected no such contact 

were matched with each other. 
119   Yee et al (2020) e261 and e 263. 
120   Yee et al (2020) e263. 
121   Dar et al (2015) 347. 
122   Dar et al (2015) 347. 
123   Dar et al (2015) 351. 
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between the parties on this aspect and acknowledges that their circumstances and views may 

change, and provides intervals for their contact arrangements to be reconsidered, rather than a 

unilateral termination thereof. Issues on contact, and changes thereto, may also be addressed 

with mediation or counselling.124 Contact arrangements in SA, particularly with known 

surrogates who have post-birth contact, can benefit from this practice. 

4.4.  POST-BIRTH 

4.4.1.  The UK 

Kim Cotton did not have the opportunity to meet her commissioning parents and hand their 

child to them during her first surrogacy.125 Decades later, she still felt sad about this missed 

opportunity and the joy associated with this.126 The handover stage appears to be a defining 

moment for surrogates and careful discussion between the parties about what will transpire at 

birth and shortly thereafter is a vital part of the surrogate having a fulfilling surrogacy 

experience. Birth plans are usually prepared by the parties to the surrogacy agreement at the 

preconception stage, and includes details such as who will be present when the child is born 

and who will hold the child post-birth.127 In one UK study, in 91% of cases, the commissioning 

parents and surrogate jointly decided on when the child would be handed over and in the 

remaining 9% of cases the surrogate decided on this.128 In another UK study, most 

commissioning parents attended the child’s birth, with the child being relinquished to the 

commissioning parents within about a day after birth.129 

Kim Cotton’s second surrogacy, where she gave birth to twins, had a happier ending. She 

reported having a good relationship with the twins when they were twenty-seven years of age. 

Despite them living in New Zealand, they often visited her in the UK. Their contact comprised 

of frequent visits, Facebook contact and the exchange of birthday messages, and she considers 

them to be a part of her family.130 Another surrogate and her family have maintained contact 

with the family formed through surrogacy, which contact consists of contacting each other on 

special occasions and having yearly personal contact.131 These post-birth contact stories 

 
124    Carsley (2020) 190, 191 and 194. 
125    Golombok (2020) 101 and 103. 
126    Golombok (2020) 103. 
127    Hall S ‘Surrogacy Guideline 2019’ available at 

https://www.bedfordshirehospitals.nhs.uk/documents/surrogacy-policy-ldh-attachment-foi-1052/ (accessed 

9 December 2022) 6. 
128    Jadva et al (2003) 2200. 
129    MacCallum et al (2003)1339. 
130    Golombok (2020) 106 and 127. 
131    Golombok (2020) 131-132. 
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illustrate that correctly managed surrogacy arrangements need not intrude on the parental turf, 

where the boundaries between the parent and surrogate roles become blurred. This may be what 

was envisaged by the Verona Principles on post-birth contact. 

Golombok and her colleagues conducted a long-term study of forty-two families formed 

through surrogacy, over seven stages in the children’s lives.132 The study has ended and the 

information gathered from the study at age twenty-one was still being analysed.133 Surrogates, 

commissioning parents and the children born through surrogacy were consulted during these 

studies. The study found that the parties to the surrogacy agreement formed close relationships 

with each other during pregnancy and most continued to have post-birth contact with the family 

formed through surrogacy when the child was one year old, in the case of both known and 

unknown surrogates.134 This study proved that both known and unknown surrogates had good 

prospects of having a harmonious relationship with the family formed through surrogacy, with 

most commissioning mothers considering the surrogate’s role in their child’s life to be 

beneficial.135 These parties mostly had contact between once a month and once a year.136  

The parties’ relationships were still good when the children were seven and ten years old but 

their contact reduced with the passage of time.137 Commissioning mothers maintained the most 

contact with known surrogates, probably due to their entrenched relationship.138 At age 

fourteen, 64% of the children in the study had contact with their surrogate, with 86% of them 

having a good relationship with her, despite about 60% of these surrogates being previously 

unknown to the commissioning parents.139 Contact ranged from weekly, to monthly, to 

 
132   Houses of the Oireachtas ‘Joint Committee on International Surrogacy debate – Thursday, 26 May 2022’ 

available at 

https://www.oireachtas.ie/en/debates/debate/joint_committee_on_international_surrogacy/2022-05-26/2/ 

(accessed 31 January 2023). The children in this study were born in 2000 and studies were conducted when 

they were one, two, three, seven, ten, fourteen and twenty-one years of age.  
133   Houses of the Oireachtas ‘Joint Committee on International Surrogacy debate – Thursday, 26 May 2022’ 

available at 

https://www.oireachtas.ie/en/debates/debate/joint_committee_on_international_surrogacy/2022-05-26/2/ 

(accessed 31 January 2023). 
134    Golombok (2020) 109. MacCallum et al (2003) 1338-1339. Commissioning parents often had more contact 

with previously known surrogates. 
135    Jadva et al (2003) 2203. MacCallum et al (2003) 1339. 
136    Jadva et al (2003) 2201. 
137    Imrie and Jadva (2014) 3010-3012. Thirty-eight of the forty families had contact at age one, and nineteen of 

the thirty-three families that remained in the study had contact at age seven. At age ten, twenty (comprising 

of half known and half unknown surrogates) of the thirty-three families had contact. Jadva (2020) 905 

indicates that this long-term study found that post-birth contact reduced mostly with unknown traditional 

surrogates and endured the most with known gestational surrogates who were family or friends.  
138    Imrie and Jadva (2014) 3012. 
139    Zadeh S, Ilioi EC, Jadva V et al ‘The perspectives of adolescents conceived using surrogacy, egg donation 

or sperm donation’ (2018) 33 Human Reproduction 1100-1102 (hereafter Zadeh et al (2018)). 
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occasional contact during the year, to contact less than once a year.140 Despite the good 

relationships that developed between the surrogate and these children, the latter did not regard 

the former as their mother.141 The long-term study therefore found that several families formed 

through surrogacy have post-birth contact ranging from occasional personal visits to non-

personal contact in the form of social media, photograph exchange and sending flowers, when 

personal visits were not possible.142 Golombok is correctly of the view that this illustrates the 

different methods of contact that can satisfactorily be maintained and adjusted with changed 

circumstances.143  

Brilliant Beginnings have handled a few hundred surrogacy arrangements between UK 

commissioning parents and US surrogates, and found that close relationships develop between 

them during the surrogacy process and beyond.144 A 2015 survey of one hundred and eleven 

surrogates and two hundred and six commissioning parents found that about 95% surrogates 

had post-birth contact with the family formed through surrogacy, due to surrogacy being 

regarded as a relationship rather than a transaction.145 Approximately 90% of the surrogates 

were UK-based and the rest lived abroad.146 Intermediaries involved in the surrogacy process, 

such as medical practitioners, lawyers and social workers, and academics were also consulted 

during this survey.147 This approach is consistent with the recommendation in chapter 3 in 

relation to the role players who should be consulted when legislative reform is considered. 

Jadva’s study of one hundred and sixteen UK commissioning parents who had surrogacy 

arrangements with fifty-eight US, thirty-eight UK and twenty Asian surrogates, found that the 

commissioning parents often knew their UK surrogates and had personal contact.148 This is as 

a result of UK surrogacy occurring within a relatively small community that encourages close 

relationships. Commissioning parents in this study required their US surrogate to have a good 

personality in order to facilitate contact. Surrogates in the US and UK mostly had very good to 

good post-birth relationships with their commissioning parents, with others having cordial 

 
140    Zadeh et al (2018) 1102. 
141    Golombok (2020) 137 and 149. The commissioning mother was considered by them to be their mother. 
142    Golombok (2020) 163. 
143    Golombok (2020) 163. 
144    Prosser et al (2016) 264-265. 
145    Horsey K ‘Surrogacy in the UK: Myth busting and reform Report of the Surrogacy UK Working Group on 

Surrogacy Law Reform’ available at https://kar.kent.ac.uk/59740/ (accessed 16 February 2023) (hereafter 

Horsey (2015)) 19 and 35. 
146    Horsey (2015) 22. 
147    Horsey (2015) 25. 
148    Jadva et al (2019) 563-566 and 568. Most children born through surrogacy in this study were under four 

years of age.  
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relationships and only four relationships being distant.149 The parties had contact using emails, 

telephones, social media, sending messages and cards with UK surrogates and their 

commissioning parents also having personal contact. Technology assisted the parties to 

maintain indirect contact and for close relationships to develop, particularly when geographic 

barriers with US surrogates required bridging.150 Contact was mostly monthly, but it also 

included weekly, three monthly, bi-annual and annual contact. This study illustrates that 

geographic barriers between the parties can still result in post-birth contact practices. Asian, 

unlike US, surrogates rarely had any contact with their UK commissioning parents due to 

additional barriers related to language differences and the agencies’ role as intermediaries.151  

Jadva et al correctly recommended that psychologists involved in the surrogacy process should 

not make unfounded assumptions about contact, but that they should rather discuss contact 

between the parties during pregnancy and post-birth, and consider how these are practiced in 

several countries.152 This is an important lesson to be learnt in the South African context as 

parties to surrogacy agreements may be led to believe by some attorneys and psychologists that 

post-birth contact is not permitted or is excluded, and this topic may as a result not be fully 

explored, as referred to in chapter 3. It is essential that these role players dispense informed 

and impartial advice. Some experienced UK social workers who have considered the child’s 

interests after his birth, when applications for parental orders are brought, were of the view that 

it was vital for the parties to surrogacy agreements to include provision for post-birth contact 

and disclosure of the child’s origins in their agreements.153 Some of them met with the parties 

in order to provide for this, where their agreement excluded this.154 

 

 

 

 
149    Jadva et al (2019) 564-568. Those with very good relationships considered their surrogate to be like family 

or close friends. Those with cordial relationships had occasional contact. There were also times where the 

parties chose no post-birth contact. 
150    Jadva et al (2019) 567-568. Geographic distance between the parties has been beneficial to commissioning 

parents as it allowed them to safely have post-birth contact with the surrogate. This was due to the clear 

definition of their roles in the child’s life, with the surrogate being regarded as an aunt, and limited 

opportunity for disputes and interference by the surrogate in their lives. Carone et al (2017) 186-187. 
151    Jadva et al (2019) 565. These agencies largely had contact with the commissioning parents. 
152    Jadva et al (2019) 568. 
153    Crawshaw et al (2013) 1225, 1226 and 1230. 
154   Crawshaw et al (2013) 1231. Some of these social workers criticised the late stage at which the child’s 

interests were considered, i.e. when the child had already been living with the commissioning parents. 
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4.4.2.  The US 

In the US, pre and post-birth contact between the parties is contingent on their choices and the 

relationship that they establish during the surrogacy process.155 Post-birth contact ranges from 

surrogates becoming part of the commissioning parents’ family, to limited contact (in the form 

of occasional updates, photograph and Christmas card exchanges, intermittent visits and special 

occasions and holidays spent together), to no contact.156 Contact can also cease due to a 

deterioration of the post-birth relationship.157 When this occurs, or when commissioning 

parents undertake to remain in contact and then renege on this undertaking, then surrogates are 

disappointed.158 Many surrogates require honesty from their commissioning parents regarding 

whether they want post-birth contact and also want them to choose the option of having an 

ongoing friendship.159 These ongoing friendships usually occur when the parties’ expectations 

in this regard are matched.160 Van den Akker’s 2003 study found that most unknown surrogates 

expected some form of contact with their commissioning parents to continue post-birth, so that 

their friendships which were formed during pregnancy could continue and for their own 

children to have contact with the child.161 The study of Ruiz-Robledillo et al found that 

gestational surrogates mostly require post-birth contact with their commissioning parents and 

the child.162 It would be useful to ascertain whether SA surrogates, who are mostly gestational 

surrogates, share this expectation.  

When contact is chosen, the parties can agree to a contact schedule to match their contact 

expectations and establish boundaries.163 The parties to surrogacy agreements in SA who 

choose contact can benefit from this practice. Consistent with the recommendation in chapter 

3, Southern Surrogacy makes provision for counselling throughout the surrogacy process and 

post-birth to manage relationship challenges, and they also educate surrogates on methods of 

boundary setting with the commissioning parents and the child.164 Communication between the 

 
155    Surrogate.com. 
156    Western Fertility Institute. ConceiveAbilities. Smietana (2017) 165 and 168. Smietana’s study comprised of 

twenty US surrogacy arrangements, with all arrangements involving US surrogates and 60% foreign and 

40% American commissioning parents respectively. All the parties in these arrangements intended to have 

post-birth contact and many proceeded to do so.  
157    Berend (2012) 926. 
158    Berend (2012) 926 and 930. 
159    Berend (2012) 929.  Berend et al (2019) 95. These surrogates were prepared to put in the effort to maintain 

their relationships, including providing their commissioning parents with time and space whilst they adjusted 

to parenthood. 
160    Berend (2012) 933. 
161    Van den Akker (2007) 57. 
162    Ruiz-Robledillo et al (2016) 191. 
163    Surrogate.com. 
164    Southern Surrogacy. 
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parties throughout the surrogacy journey is important as their needs may change, and most of 

them are able to find a comfortable level of communication between them and on post-birth 

contact.165 Changes in the level of contact and the parties’ relationships are managed with pre-

conception counselling and support from psychologists during pregnancy and post-birth.166    

US studies have found that post-birth contact between the commissioning parents and unknown 

surrogates often occurred, with there being differences in the frequency thereof.167 One such 

study is by Blake et al that found that good relationships do develop between the parties during 

the early post-birth stage.168 These good relationship outcomes, despite these involving 

commercial surrogacy, were ascribed to the commissioning parents choosing surrogates with 

particular expectations and attributes that would enable them to have such relationships.169 This 

study found that good relationships develop between the surrogate, child and commissioning 

parents, regardless of whether the latter is heterosexual or a same sex male couple.170  

Carone et al’s study, where thirty-nine of the forty commissioning parents and surrogates were 

previously unknown to each other, also found that good relationships largely developed 

between the parties in the thirty-five cases where post-birth contact occurred, with more than 

half of the children born through these surrogacy arrangements regarding their surrogate as an 

aunt.171 In Ziff’s study of thirty-three surrogates, fifteen of them had post-birth contact with 

their commissioning parents and the child born through surrogacy, with such contact varying 

from receiving photographs and updates, to having a more substantial role in the child’s life as 

 
165    ConceiveAbilities. 
166    Soderstrom-Antilla V, Wennerholn U-B, Loft A et al ‘Surrogacy: outcomes for surrogate mothers, children 

and the resulting families – a systematic review’ (2016) 22 Human Reproduction Update 273 (hereafter 

Soderstrom-Antilla et al (2016)). Psychologists Ciccarellli and Beckman’s study also regarded ongoing 

counselling at all stages of the surrogacy process to be important. Ciccarelli et al (2005) 34. 
167   Yee and Librach (2019) 629. Bromfield’s study reveals that some US surrogates’ contact with the child 

entailed the occasional telephonic contact, updating each other and spending family vacations together. 

Bromfield (2016) 207. 
168   Blake L, Carone N, Slutsky J et al ‘Gay father surrogacy families: relationships with surrogates and egg 

donors and parental disclosure of children’s origins’ (2016) 106 Fertility and Sterility 1506-1508 (hereafter 

Blake et al (2016)). Thirty-eight of the forty surrogates in this study were previously unknown to their 

commissioning parents. Post-birth contact occurred in thirty-four cases with eighteen of these relationships, 

including the relationships with the children born through these surrogacy arrangements, being good and 

close and the surrogates were regarded as family, friend or special visitor. Closer relationships between the 

surrogate and child occurred when the parties interacted more frequently with each other and some 

commissioning parents even wanted more contact with their surrogates. Contact comprised predominantly 

of Facebook and email contact. Contact through cards, flowers and gifts exchange, telephonic messages and 

calls and video calls also occurred. 
169   Blake et al (2016) 1508. 
170   Blake et al (2016) 1508-1509. 

 171   Carone et al (2018) 248-252. The commissioning parents in this study were Italian same-sex male couples 

who engaged in surrogacy with Canadian and US surrogates, as surrogacy in Italy is illegal. 
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their godparent.172 Post-birth contact reduces in the initial stage as the commissioning parents 

adjust to parenthood. 173 Similar to the UK, post-birth contact also reduces with the passage of 

time.174  

4.4.3.  Canada 

Similar to the UK and US, a Canadian fertility lawyer indicated that positive relationships often 

develop between surrogates and commissioning parents during pregnancy and post-birth.175 

Positive relationships also develop between surrogates and the child. The study of Yee et al 

found that post-birth contact often occurred between the parties in about two-thirds of cases, 

mostly through emails, phone messaging and Facebook.176 Both known and unknown 

surrogates had frequent contact with their commissioning parents, with the known surrogates 

having somewhat more frequent contact.177 The quality of their relationship during and at the 

end of the pregnancy determined the level of their post-birth contact.178 80% of unknown 

surrogates had post-birth contact with their commissioning parents at least once every six 

months and harmonious relationships were reported, with surrogates largely being satisfied 

with the amount of such contact.179 This contact ranged from watching the child grow up to 

commissioning parents becoming part of the surrogates’ families.180  

Only three of the fifteen commissioning fathers in the Fantus study had no post-birth contact.181 

Similar to the US, when post-birth contact occurred, this reduced in the early post-birth stage 

as the commissioning parents adjusted to parenthood. Distance was at times considered to be 

necessary to maintain boundaries and some surrogates required flexibility with their level of 

contact. Post-birth contact was more frequent in the first year (once a week) and reduced to 

about once a month thereafter, with personal contact only occurring about twice a year on 

occasions such as birthdays or holidays.182 This contact at times ceased when the child was five 

 
172    Ziff (2017) 407 and 414. 
173    Western Fertility Institute. 
174    ConceiveAbilities. 
175    Houses of the Oireachtas ‘Joint committee on international surrogacy debate’ available at 

https://www.oireachtas.ie/en/debates/debate/joint committee on international surrogacy/2022-06-02/2/  

(accessed 21 December 2022). 
176    Yee and Librach (2019) 630 and 635. A limitation of this study is that most surrogate births occurred three 
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with the passing of time. 
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178    Yee and Librach (2019) 634. 
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years old. This study confirms that the relationships formed during surrogacy can continue 

post-birth and that the issue of post-birth contact should be discussed at the pre-conception 

counselling stage.183 This study also found that successful surrogacy relationships require good 

communication, respect and common values between the parties, as well as boundary 

management and flexibility.184   

Soderstrom conducted a review of certain studies on surrogacy outcomes for the parties 

involved in the surrogacy process and their children, and found that there is a need for future 

long-term follow up studies of these families.185 This finding is supported, particularly in the 

South African context. Studies to secure the views and experiences of Canadian commissioning 

parents and surrogates are underway and underscore the importance of these parties input when 

legislative responses to issues on surrogacy are considered.186 Carsley’s thesis highlights and 

supports the recommendation in chapter 3 of the value of the experiences and views of lawyers 

who draft and advise on surrogacy agreements when legislative reform to surrogacy is 

considered.187  

4.5.  CONCLUDING REMARKS 

This chapter has surveyed the post-birth contact practices in the three jurisdictions and it has 

provided insight into how the parties to the surrogacy agreement approach and manage their 

contact arrangements as compared to SA. Their approach differs from SA in that it supports 

the establishment of relationships that continue post-birth, rather than being regarded as one 

that terminates after the birth of the child for unknown surrogates. There are several good 

practices that occur in the UK, US and Canada that SA should emulate. Some of these practices 

are also contained in the Verona Principles and have been recommended in chapter 3. The 

parties spend more time during the preconception stage on becoming acquainted with each 

other, with a view to relationship and friendship formation. There is dialogue on the topic of 

post-birth contact and emphasis is placed on correctly matching parties who have compatible 

interests, values and preferences on post-birth contact. The intermediaries involved in the 

surrogacy process (such as lawyers and psychologists) are required to be impartial and 

 
183    Fantus (2021) 260. 
184    Fantus (2021) 259. 
185    Soderstrom-Anttila et al (2016) 260, 261 and 274. 
186    YouTube ‘Surrogacy in Canada: Lawyers’ practices and perspectives’ available at 

https://www.google.com/search?q=carsley+%27surrogacy+in+Canada&rlz=1C1PRFC_enZA631ZA631

&oq=carsley+%27surrogacy+in+Canada&aqs=chrome..69i57j33i160.26686j0j15&sourceid=chrome&i

e=UTF-8#fpstate=ive&vld=cid:4dfa6cdf,vid:yVwVopdKIq4 (accessed 14 January 2023). 
187    Carsley (2020) 329. 
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independent so that no undue influence is exerted on the parties which affects their decision-

making.  They are also required to provide informed advice. There are practices in the US 

where the parties’ agreement on post-birth contact are incorporated in the surrogacy agreement 

in order to curtail or avoid future disputes. Dialogue can also occur on what will transpire at 

birth. 

 

This survey demonstrates that good and fulfilling post-birth contact relationships can largely 

be established between commissioning parents and both known and unknown surrogates, if 

this is correctly approached and managed. Counselling and mediation have a role to play in the 

establishment and maintenance of these relationships. There have also been benefits that were 

gained from the role of surrogacy agencies in the process. These relationships are formed 

during the preconception stage and often strengthen during the surrogate’s pregnancy and 

endures post-birth. Many surrogates also have good and fulfilling relationships with their 

children born through surrogacy.  Contact comprises of personal and non-personal methods, 

and can differ in frequency, to suit the parties’ requirements and to allow for any changes in 

their circumstances. Whilst there are risks to these relationships breaking down or the parties 

choosing to not maintain contact, these situations only occur in the minority of cases and post-

birth contact practices trumps this. This lends support to the argument that SA should, as a 

result, reconsider its conservative and exclusionary approach to post-birth contact, particularly 

in light of its reported benefits to the parties to the surrogacy agreement and their families. The 

importance of consulting with all role players involved in and affected by the surrogacy process 

when legislative reform is considered is also confirmed by the survey. The concluding chapter 

to this dissertation will follow and will include recommendations for the way forward. 
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CHAPTER 5 

CONCLUSIONS AND RECOMMENDATIONS 

5.1.  CONCLUSIONS 

This dissertation set out to assess the suitability of South Africa’s current framework on post-

birth contact in surrogacy law and whether it provides protection to all parties to the surrogacy 

agreement, and promotes the best interests of the child to be born from such agreement. In 

doing so, section 297(1)(d) of the Children’s Act and its origins were examined. This was then 

compared with the Verona Principles’ best interests of the child standard and the position in 

the UK, US and Canada where post-birth contact practices occur. This assessment revealed 

that post-birth relationship-building between the parties to surrogacy agreements has not been 

prioritised in SA. This has resulted in several deficiencies in the post-birth contact framework 

being overlooked, which impacts the parties to surrogacy agreements.  This problem is a sizable 

one given that an estimated one hundred surrogacy births occur each year, with some involving 

multiple births and many surrogacy arrangements involving unknown surrogates who are most 

affected. 

5.1.1.  Deficiencies in law and practices 

The first deficiency in South Africa’s current framework relates to the largely exclusionary 

approach to post-birth contact being adopted in its law and practices. The law as contained in 

section 297(1)(d) of the Children’s Act erroneously creates a default position that excludes 

post-birth contact between the surrogate and her family and the child unless provision is made 

for its inclusion in the surrogacy agreement. This was found to be contrary to the discussion 

that was envisaged on this aspect by the ad hoc Committee on surrogacy. South Africa’s 

practices were also found to be exclusionary as the parties to surrogacy agreements assume that 

such contact is excluded or not allowed, or it is discouraged for unknown surrogates. This has 

resulted in inadequate discussions between the parties on their expectations regarding post-

birth contact, and such contact is excluded unless the commissioning parents determine 

otherwise. These parties are at times misinformed in this regard by professionals who render 

services during the surrogacy process who themselves may not be fully informed of the benefits 

and risks of post-birth contact, the different methods of contact that may be negotiated, and 

how these are successfully established and managed, as in the UK, US and Canada. Known 

surrogates’ needs were also found to be inadequately reflected in surrogacy arrangements, as 

commissioning parents dictate the terms thereof. 
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The abovementioned default position, exclusionary approach towards unknown surrogates and 

the limited autonomy of the known surrogate to determine the terms of post-birth contact, gives 

precedence to the needs of commissioning parents who require no post-birth contact or control 

over the terms of such contact, above those of the child (if it is in his best interests to have post-

birth contact with the surrogate) and the surrogate who requires contact or autonomy over its 

terms. This position was found to persist as high courts do not appear to probe post-birth contact 

provisions or the lack thereof in surrogacy agreements, despite their duty to ensure that these 

agreements consider the interests of all parties to the agreement and to safeguard and give 

precedence to the child’s interests.  

An assessment of South Africa’s surrogacy practices also raised concerns about the 

independence of the professionals involved in the surrogacy process due to perceptions of bias 

(in favour of commissioning parents) and conflict of interests. It was found that one attorney 

represents and one psychologist assesses all the parties to the surrogacy agreement, which is 

contrary to the best practices of the Verona Principles and prevailing practices in some of the 

countries surveyed. Weaknesses were also identified in the practices that occur during the 

period shortly after the birth of the child, as the child is often handed to the commissioning 

parents upon his birth without the surrogate having physical contact with the child, and in one 

case without seeing the child. Some surrogacy arrangements were also found to inadequately 

provide for closure. 

A further problem with South Africa’s practice is that it only provides for a decision to be made 

on post-birth contact at the preconception stage (to create certainty), without the surrogate 

having experienced the surrogacy process and the parties establishing a good relationship with 

each other during the pregnancy which they may wish to continue. Some of the countries 

surveyed were found to provide further opportunities to discuss and include post-birth contact, 

as the quality of the pre-birth relationship often determined whether such relationship would 

continue. In contrast to this, practices in SA only provides for the commissioning parents to 

change their mind and allow post-birth contact.  

5.1.2.  Disparity with Verona Principles and international positions 

A further deficiency which was identified in this dissertation relates to the disparity between 

South Africa’s framework on post-birth contact and the Verona Principles. The former is 

exclusionary of post-birth contact and is focused on the commissioning parents whilst the latter 

is inclusionary and child-focused. This right to post-birth contact, which the Verona Principles 
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promotes, was found to require all surrogates and commissioning parents, and their families, 

to have post-birth contact without prescribing the terms of such contact. The Verona Principles 

deems such contact to be in the best interests of the child born through surrogacy as it holds 

benefits for his right to know his origins and preservation of his identity rights. Aside from this, 

the Verona Principles were found not to provide detail regarding the reasons for including this 

right in its principles.  

These benefits and other benefits of post-birth contact were explored in chapter 2 and it was 

found that post-birth contact resulted in several children’s rights being upheld. It also provided 

closure for several parties, benefitted unknown surrogates who required such contact and led 

to the formation of several fulfilling relationships without the commissioning parents’ parental 

rights being threatened.  These relationships were also evident in the countries surveyed. The 

risks of post-birth contact were also explored, and it was found that this contact may pose 

relational risks that do not always further the child’s best interests. Privacy concerns and 

limitation of the parties’ choice to have no such contact were also found to be risks of post-

birth contact. A key finding of this dissertation is that the benefits of post-birth contact was 

largely not experienced in SA by unknown surrogates, as more weight appears to be attached 

to the risks of such contact. As a result of this, the numerous benefits that could be derived 

from such contact are overlooked. 

5.2.  RECOMMENDATIONS 

As a result of the above shortcomings, the South African narrative on post-birth contact in 

surrogacy cases requires change. The following two broad changes are recommended: 

5.2.1.  Recommendation 1 

The legislature should amend the defect in section 297(1)(d) of the Children’s Act. In doing 

so, as recommended in chapter 3 and confirmed in chapter 4, it should consult widely and 

secure the lived views of commissioning parents, surrogates and children born through 

surrogacy, as well as input from specialist surrogacy attorneys and psychologists regarding 

their experiences and practices on post-birth contact and their reasons for them. This input 

should include a consideration of whether the US approach that requires separate psychologists 

to assess the parties to the surrogacy agreement should be adopted or whether the current 

practice of one psychologist assessing all the parties should be maintained.  

The amended law should make provision for the Verona Principles’ best practice of the 

surrogate having independent legal representation. This practice also occurs in Canada and the 
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US, and this independent legal representation should be available to the surrogate throughout 

the surrogacy process and post-birth if required, as occurs in the US, with the commissioning 

parents paying the cost thereof. 

The legislative process should include consultations with the ISS regarding the sources and 

information that were considered when the Verona Principles on post-birth contact were 

formulated, particularly the reasons for it being deemed to be in the best interests of children 

born through surrogacy.  

The implementation of this recommendation will result in an updated and informed decision 

on South Africa’s post-birth contact law that will better reflect the interests of all the parties to 

surrogacy arrangements than is currently the case. It is also recommended that studies be 

undertaken on the relational aspects of surrogacy in SA as these can inform legislative 

responses on its post-birth contact laws and practices. 

5.2.2.  Recommendation 2 

Whilst the legislative and research process runs its course, the high courts’ guidelines on the 

requirements for assessing surrogacy applications should be amended to include a probe of 

post-birth contact provisions in surrogacy agreements or the lack thereof. In doing so, the 

following points should be considered. 

a) Surrogacy applications should reflect that the parties are aware that they are permitted to 

discuss and choose post-birth contact and its terms or they can elect to have no such contact 

and that they proceeded to do so. In both instances, their views should be informed by 

education on the benefits and risks of post-birth contact, the different methods of contact 

that may be negotiated and how it has been successfully established, practised and managed 

abroad. The best interests of the child should also be considered although this would be 

limited at this stage as further consultations and research are recommended to establish this. 

Psychologists should familiarise themselves with this information so that they may educate 

the parties regarding this and enable informed decision-making. The parties should also be 

matched with like-minded surrogacy partners based on their choices. The surrogate should 

be required to have independent legal advice at the commissioning parents’ expense. The 

above discussions and education should also make provision for adequate handover of the 

child at birth and closure. The terms of the parties’ agreement on post-birth contact or the 

exclusion thereof should be recorded in the surrogacy agreement to ensure that they are 

aware of their rights, obligations and limitations in terms thereof. 
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b) In the event that the parties choose no post-birth contact, then they should have independent 

counselling to avoid any perception of bias or conflict of interests, as observed in US 

practices. This will contribute to more informed decision-making and awareness of the 

implications thereof. 

c) When the parties choose post-birth contact, then surrogacy applications should reflect that 

the parties have been matched with compatible surrogacy partners who have established a 

relationship with each other. Provision should be made for mediation and counselling 

services to manage the parties’ relationship and changes thereto, and any disputes arising 

from these. The cost of these services should be for the commissioning parents’ account, as 

it is permitted by chapter 19 of the Children’s Act and as argued in chapter 3. 

 

The implementation of this recommendation will ensure that surrogacy applications better 

reflect the views and interests of all the parties to the surrogacy agreement, than is currently 

the case. This will also result in high courts’ upholding their legislative duty to ensure that 

surrogacy arrangements are more representative of the interests of all the parties.   

 

5.3. CONCLUDING REMARKS 

In conclusion, the implementation of the above recommendations will result in an improved 

legal and practical framework on post-birth contact in South African surrogacy law. It will 

remove the defect in the current law and also result in a framework that is updated, informed 

and more inclusive of the interests of all the parties to surrogacy agreements than the current 

one. The above role players should proceed to implement these recommendations. 

 

 

WORD COUNT 34 300 
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