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property, among others, as provided for in the Constitution.548 Therefore, constitutionally, ‘state

duty’ includes protecting ‘democratic values, social justice and fundamental human rights’.549

The correlation between section 27 and section 24 of the Constitution in regard to coal-mine water

pollution is entrenched in the shared mandate to ensure access to clean and safe water resources

while also ensuring that the environment is safe from pollution. Coal-mine water pollution, which

can significantly affect water sources and the environment, falls within the purview of these

constitutional provisions.

In the context of coal-mine water pollution, section 27 emphasises the right to access clean water,

implying the duty of the mining companies to prevent contamination or degradation of water

sources caused by coal-mining activities. Section 24 complements this by highlighting the broader

obligation to maintain an environment that is not harmful to health and well-being, thereby

encompassing measures to mitigate the detrimental effects of coal-mine water pollution on the

environment and human health. Inasmuch as section 8(2) of the Constitution binds both natural and

juristic persons, mining companies have an explicit550 legal obligation and duty to avoid the

pollution 551 of water resources in a way that would disrupt people’s constitutional environmental

rights.

Based on the above, one duty of the state is to ensure access to water. In this instance, the

Constitution mandates the state to enact legislation and take necessary measures ‘within its

available resources’ to ensure that the right to water is ‘progressively realised’.552 The Constitution

also includes other provisions with the potential to promote water protection, both directly and

indirectly.553 The section below discusses the statutory framework for achieving water sustainability

and people’s well-being in the coal-mining context.554

4.3 The statutory framework

A variety of statutes have been enacted to give effect to the constitutional obligation described

above, including NEMA, which governs the protection of all environmental resources, including

water. The Water Services Act (WSA)555 regulates access to potable water supply services, and

NWA, safeguards the management, protection, and conservation of water resources.556 South

548 Preamble and s 3(2)(a) of the Constitution.
549 Preamble to the Constitution
550 Starck C 2003),
551 Starck C (2003)m
552 Section 27(2) of the Constitution.
553 Including provisions for environmental governance.
554 Section 27 of the Constitution.
555 Water Services Act 108 of 1997.
556 Feris L & Kotze LJ (2014) 17.
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African legislation regulates mining, through MPRDA. Overall, the statutory framework provides

for comprehensive prevention, minimisation, and remediation of pollution, which includes liability

provisions.557 ‘Liability’concerning coal-mining water pollution is defined by detailed legislative

provisions varying framework to sectoral legislation relating to water resources and coal mining,

and which would be applicable in terms of water pollution resulting from coal-mining practices.558

The following sections discuss the provisions of the legal framework that are relevant to coal-mine

water pollution.

4.3.1 NEMA

NEMA is South Africa’s environmental law, and it applies in its entirety to the issue of water

pollution resulting from coal-mining practices, especially so AMD. Moreover, it governs water

resources because its governing capacity includes an extensively defined ‘environment’ that also

includes the definition of water resources.559 According to section 2 of the Act, national

environmental management principles apply to ‘actions of all organs of state that may significantly

affect the environment’.560 These principles must ‘guide the interpretation, administration, and

implementation of this Act (The NEMA), and any other law concerned with the protection or

management of the environment’,561 with ‘other law’ comprising NWA and MPRDA, among others.

The principles are of paramount importance in that they function as mandatory rules concerning

environmental governance efforts in the country. As the Constitutional Court noted in Fuel Retailers,

[t]he principles stipulate not only the common framework inside which
environmental management and implementation decisions need to be structured,
but, they also grant guidelines that should guide state organs in the exercise of
their activities that may impact the environment. Possibly more importantly, these
principles give guidance for the interpretation and implementation not only of
NEMA but any other legislation that is concerned with the protection and
management of the environment. These principles need to be observed as they are
of considerable importance to the protection and management of the
environment.562

NEMA’s principles are mandatory guidelines in that they have statutory power; because they are

mandatory, they cannot simply be brushed to the side as immaterial irritations.563 However, the

principles apply only to the actions of the government and not those of the private sector.564

557 Feris L & Kotze LJ (2014) 17.
558 Feris L & Kotzé LJ (2014).
559 Section 1 of the NEMA.
560 Section 2(1) of the NEMA.
561 Section 2(1)(e) of the NEMA.
562 Fuel Retailers para 67
563 Feris L & Kotze LJ (2014) 17
564 Feris L & Kotze LJ (2014) 17.
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Nonetheless, in terms of section 37 of MPRDA, their application extends to the mining sector.565

Therefore, the principles bind the state and all its activities and decisions, including the activities

and decisions of coal mines where these impact the environment. What are the principles that are

applicable to coal mines in the context of water pollution?566

4.3.1.1 Relevant environmental management principles

4.3.1.1.1 The principle of sustainable development

Section 2(4)(a) of NEMA provides for the principle of sustainable development. The principle

requires the consideration of all pertinent components for ensuring that the pollution and

degradation of the environment are circumvented, or where they cannot be avoided, are reduced and

remedied.567 Waste should be avoided, or where it cannot be avoided, be reduced and recycled

where possible, or else disposed of responsibly.568

Sustainable development further requires that the use of non-renewable natural resources be

accountable and reasonable, and take into consideration the concerns of the exhaustion of the

resource, such that the development and utilisation of renewable resources and the ecosystems of

which they are a part does not surpass the level above which the integrity of these resources is

endangered.569 It is important that the risks are noted and a cautious approach is taken, considering

the limitations of the available information concerning the consequences of decisions and

activities.Moreover, negative effects on the environment and people’s environmental rights are

prohibited, and, when they cannot be prohibited altogether, reduced and remedied.570

These principles state ‘no-harm’ as the ideal scenario, but also note that justifiable socio-economic

development will have environmental effects.571 Where this is the situation, the effects must be

reduced and remedied. Accordingly, when mining happens for the greater good of advancing

justifiable socio-economic development, environmental damage arising from coal mining must be

prohibited, reduced and remedied by the enforcement of reasonable measures by the agent of the

mining activity.572

565 Section 37 of the MPRDA.
566 Feris L & Kotze (2014).
567 Feris L & Kotze (2014).
568 Feris L & Kotze (2014).
569 Feris L & Kotze (2014).
570 Section (4)(a) of the NEMA.
571 This caveat corresponds to the condition provided in s 24 of the Constitution.
572 Feris L & Kotze (2014).
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4.3.1.1.2 No-harm principle

Section 2(4)(a) of NEMA provides for the no-harm rule. This principle is to minimise and remedy

environmental impacts.573 Liability for environmental harm in the conventional manner is the key

element of South African environmental governance, and is granted by the section 2 principles of

NEMA. The provision on life-cycle liability requires that ‘responsibility for the environmental

health and safety consequences of policy, programme, project, product, process, service or activity

exists throughout its life cycle’.574 Life-cycle liability is strengthened by the polluter-pays principle,

which holds polluters, and not the users, responsible for bearing the financial burden of their

polluting actions.575

4.3.1.1.3 Principle of integration

Section 2(4)(b) of NEMA provides that environmental management must be integrated. It must

acknowledge that all elements of the environment are interrelated, and must take into account the

impact of decisions on all aspects of the environment, and all people in the environment, by

pursuing the policy of the best practical environmental option (BPEO).576 The BPEO is the ‘option

that provides the most benefit or causes the least damage to the environment as a whole, at a cost

acceptable to society, in the long term as well in the short term’.577Any decisions pertinent to water

pollution need to be made by the private or public sector or both, and must support the BPOE.578

The BPOE provides for ‘reasonable other measures’ to be enforced by those liable for the action

that may result in coal-mine water pollution, for example.579

4.3.1.1.4 Precautionary principle

Under section 2(4)(b) of NEMA, it is explicitly provided that proactive measures must be taken to

prevent or mitigate environmental harm. NEMA is the ultimate custodian of environmental

resources. The state carries the responsibility for addressing coal-mine water pollution, through

responsive strategies that address pollution caused by AMD from unowned and dilapidated mines.

Another way is through practical strategies to ensure that present and future coal-mining activities

do not go ahead without the enforcement of the necessary reasonable measures to prohibit water

pollution resulting from coal-mining practices.580 This will prevent present and future mining

573 Section 2(4)(a) of the NEMA.
574 Section 2(4)(a) of the NEMA.
575 Feris L & Kotze (2014).
576 Section 2(4)(b) of the NEMA.
577 Section 1 of the NEMA.
578 Feris L & Kotze (2014).
579 Feris L & Kotze (2014).
580 Feris L & Kotze (2014).
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operations from becoming the liability of the government and taxpayers.581 The precautionary

principle prevents risk from occurring.582

4.3.1.1.5 Environmental management

In terms of section 2 of NEMA, environmental authorisation of mining operations would in the

future fall under the ambit of NEMA.583 This would entail that the more severe environmental

impact assessment administration outlined in NEMA would apply to mining and include the

management and control of excess stockpiles both during the operative stage and at mine closure.

This could result in stricter management of activities that may cause water pollution than under the

environmental regime in MPRDA. Section 24N(3)(b) of NEMA provides that environmental

management should

contain measures regulating responsibilities for any environmental damage,
pollution, pumping and treatment of extraneous water or ecological degradation
as a result of prospecting or mining operations or related activities which may
occur inside and outside the boundaries of the prospecting or mining area in
question.584

This provision requires coal-mining companies to address water pollution and have a management

plan for AMD; the mine may not be issued with environmental authorisation except if it has

addressed environmental impacts.585

4.3.1.1.6 Duty of care

Section 28 of NEMA is entitled ‘Duty of care and remediation of environmental damage’.586 It

provides for the duty of care, as its name makes clear. According to this principle, it is required that

mines have the responsibility to prevent pollution or degradation, to reduce pollution/degradation,

and/or to rectify it.587 Bereki v Gencor Ltd focused on liability for pollution.588 However, since the

amendment of NEMA, liability is now applicable retrospectively, that is, it applies to situations

caused before the commencement of NEMA.589 Where a mine is incapable of taking reasonable

measures to address water pollution, it might be ordered to do so by the applicable authority, and if

581 Feris L & Kotze (2014).
582 Kengni B (2018): 63.
.583 Feris L & Kotze (2014).
584 Section 24N(3)(b) of the NEMA.?? why the space?
585 Section 24N(1) of the NEMA.
586 Section 28 of the NEMA.
587 Section 28 of the NEMA.
588 Bereki v Gencor Ltd 2006 1 SA 432 (T).
589 National Environmental Management Amendment Act 14 of 2009.
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it does not comply with the directive, measures will be taken by the state on its behalf, but at the

cost of the mine.590

In furtherance to this statutory-administrative liability, NEMA enforces criminal liability according

to which the directors of a company that causes or has caused pollution could be vicariously liable

and criminally accountable for an environmental offence created by the company. In terms of

NEMA, it is explicitly provided that:

[a]ny person who is or was a director of a firm at the time of the commission by
that firm of an offence … shall himself or herself be guilty of the said offence …
if the offence in question resulted from the failure of the director to take all
circumstances to prevent the commission of the offence.591

This provision has a powerful dissuasion objective to ensure that directors of coal-mining

companies prevent adverse environmental activities or appropriately focus on environmental harm,

or else run the risk of criminal liability.592 Although criminal liability is a significant factor in any

environmental law regime, one of its biggest limitations is that it is incapable of addressing

environmental remediation.593 However, the establishment of criminal liability could ‘persuade’

present and future directors of coal-mining companies to correctly concentrate on the water

pollution crisis or else risk a fine and/or imprisonment.594

4.3.1.1.7 The polluter pays

Under section 2(4)(p) of NEMA, the polluter-pay principle entails that ‘the costs of remedying

pollution, environmental degradation and consequent adverse health impacts and of preventing,

controlling or minimising further pollution, environmental damage or adverse health effects must be

paid for by those responsible for harming the environment’.595 Liability in this regard extends

throughout the entire period of mining, as well as to the rehabilitation of the environmental damage

caused by AMD.596

4.3.2 NWA

The obligations under NWA are complementary to those of NEMA above, and they need to be taken

into consideration because polluted coal mine water creates extreme difficulties in supplying clean

water. NWA comprises a wide variety of regulations that are linked to water quality and the

590 Section 28(4), (7)-(8) of the NEMA.
591 Section 34(7) of the NEMA.
592 Feris L & Kotze LJ (2014) 18.
593 Criminal Measures 240-265.
594 Feris L & Kotze (2014) 18.
595 Feris L & Kotze (2014) 18.
596 Section 2(4)(p) of the NEMA.
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preservation and management of water resources. In particular, it includes a host of liability

provisions that could apply to water pollution caused by coal mines. Section 19, entitled

‘Prevention and remedying effects of pollution’, is certainly the most important, and provides as

follows:

1. An owner of the land, a person in control of the land or a person who occupies or uses the

land on which –

a) any activity or process is or was performed or undertaken; or

b) any other situation exists,

Which causes, has caused or is likely to cause pollution of a water resource, must
take all reasonable measures to prevent any such pollution from occurring,
continuing, or recurring.

At this point, one needs to observe that ‘pollution’ is defined as ‘the direct or indirect alteration of

the physical, chemical or biological properties of a water resource make it –

a) less fit for any beneficial purpose for which it may reasonably be expected to be used; or

b) harmful or potentially harmful-

(aa) to the welfare, health, or safety of human beings;

(bb) to any aquatic or non-aquatic organisms;

(cc) to the resource quality; or

(dd) to property.’597

The definition of water pollution is extensive and includes not only harm (and therefore liability) to

the aquatic environment and human beings, but also harm to property. Of importance is the

observation of the risk that unrestrained water pollution causes to property, which suggests that the

liability requirements of the NWA could be utilised not only in a conventional way that pertains to

water per se, but to water organisation as far as water pollution in the coal-mining context is

concerned. Section 19 carefully emulates section 18 of NEMA and imposes an extensive

responsibility of care and liability on coal mines to address water pollution by ways of ‘reasonable

measures’.598 According to section 28 of NEMA, these measures are not a closed list and may

contain measures such ‘as to end, adjust or regulate any conduct or activities that cause water

pollution; to observe any prearranged waste standard or management practice; to encompass or

prohibit the drive of pollutants; to eradicate any cause of the pollution; to remedy the impacts of the

597 Section 1(xv) of the NWA.
598 Feris L & Kotze (2014).
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pollution; and to remedy the impacts of any disturbance to the bed and banks of a watercourse.599

Where a coal mine does not take reasonable measures, it may be ordered to do so by way of an

administrative directive. If it is unsuccessful in heeding the directive, the state will take measures on

its behalf and recuperate the costs of these measures from the coal mine.600

Significantly, section 19 permits the state to hold coal-mining companies liable for pollution related

to AMD, to prohibit such pollution from happening, to reduce pollution, and to remediate it.

Confirming liability for environmental harm and pollution is part of the state’s duties to control the

assets of the trust, as it were, as far as the responsibilities of South Africa’s public trustee of water

resources are concerned.601 It appears as if the South African courts are motivated to give

sustenance to environmental governance departments in this regard. Such was the instance in the

case of Minister of Water Affairs and Forestry v Stilfontein Gold Mining Company Limited,602

where the High Court decided as follows:

The object of the directives is to prohibit pollution of valuable water resources. To
allow mining companies and their directors to flout environmental obligations is
contrary to the Constitution, the Mineral Petroleum Development Act and the
National Environmental Management Act. Unless courts are ready to help the
government by providing suitable mechanisms for the enforcement of statutory
obligations an impression will be created that mining companies are free to
exploit the mineral resources of the country for profit above the lifetime of the
mine, thereafter they may simply walk away from their environmental obligations.
This simply cannot be allowed in a constitutional democracy which recognises
the right of all its citizens to be protected from the impacts of pollution and
degradation.603

Similarly, in Harmony Gold Mining Co Ltd v Regional Director: Free State, Department of Water

Affairs and Forestry,604 the Supreme Court of Appeal supported a directive dispensed by the

Department of Water Affairs according to section 19(3) of NWA to take reasonable measures, as

well as measures on land belonging to another, to prohibit pollution from contaminating water

resources. The High Court in Harmony decided that Harmony Gold had an obligation to pump and

treat acidic mine water, although it had served all lawful associations to the land on which the

mining activities that produced pollution had occurred.605 According to the Court, ‘if a member of

599 Section 19(2) of the NWA.
600 Sections 19(3)-(5) of the NWA.
601 Section 3 of the NWA.
602 Minister of Water Affairs and Forestry v Stilfontein Gold Mining Company Limited 2006 ZAGPHC 47.
603 Minister of Water Affairs and Forestry v Stilfontein Gold Mining Company Limited 2006 ZAGPHC 47: para 16.9
604 Harmony Gold Mining Co Ltd v Regional Director: Free State, Department of Water Affairs and Forestry 2006 SCA
65.
605 Harmony Gold Mining Co Ltd v Regional Director: Free State, Department of Water Affairs and Forestry 2006 SCA
65

UWC https://uwcscholar.uwc.ac.za/



70

the class of persons had, while still a landholder, failed to comply with the duty, his failure does not

become erased by him merely “walking away” from the affected land without fulfilling the

outstanding obligations’.606

Chapter 4 of the NWA regulates the authorisation of water uses, which comprise activities linked to

mining. There are four different types of water use authorisations under the Act. These are water use

authorised under Schedule 1 of the Act; commonly authorised water use; actions that were legally

assumed between 1 October 1996 and 30 September 1998 that can be considered as present legal

water use; and actions that need a water use licence. In common cases, a new or present mine needs

to apply for a water use licence to be able to manage its fundamental activity of mining.607 The

issuing of authority might assign wide situations to these licenses, and any breach of these

situations may give rise to criminal and/or administrative sanctions.608 An extensive capacity of

problems concerned609 with coal-mine water pollution and AMD would be governed in the water

use authorisation, such as recommending which reasonable measures must be executed at the exact

mine; these conditions apply in conjunction with additional protective measures, the duty of care,

and statutory liability provisions governed by the NWA and other legislation.610

4.4 MPRDA

MPRDA seeks fundamentally to control access to, the beneficial exploitation of, and the use of

mineral resources. It also seeks to ‘give effect to section 24 of the Constitution by ensuring that the

country’s mineral and petroleum resources are developed in an orderly and ecologically sustainable

manner while promoting justifiable social and economic development’.611 Although its focus is on

the promotion of mineral resources development, the Act encourages mining activities and links

socio-economic development inside permissible ecological restraints, even though this ecological

intention is a sole competitor for consideration among other many expansions concerned with the

goals of this Act.612

As indicated above, MPRDA applies the sustainability principles of NEMA directly to mines.

Moreover, it contains liability provisions that apply to water pollution. Section 38(1) states that a

mine must ‘as far as it is reasonably practicable, rehabilitate the environment impacted by the

prospecting or mining activities to its natural or predetermined state or to a land use which

606 Harmony Gold Mining Co Ltd v Regional Director: Free State, Department of Water Affairs and Forestry 2006 SCA
65: para 39.
607 Sections 21-55 of the NWA.
608 Section 29 of the NWA.
609 Feris L & Kotze (2014).
610 Feris L & Kotze (2014).
611 Section 2(h) of the MPRDA.
612 Feris L & Kotze (2014).
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conforms to the generally accepted principle of sustainable development’.613 Furthermore, a mine is

‘responsible for any environmental damage, pollution or ecological degradation as a result of his

her [sic] reconnaissance, prospecting or mining activities and which occur inside and outside the

boundaries of the area to which such right, permit or permission relates’.614 Provisions such as

section 28 of NEMA and section 19 of NWA establish a duty of care, and the liabilities it enforces

will endure until a closure certificate has been granted to the mine.615 Of importance, it continues to

be unclear whether the governing closure envisioned in the MPRDA also dismisses the duties

outlined in the NWA and NEMA.616

The extensively outlined liability of mines is also extended to directors (director liability), in that

the directors of a company or members of a close corporation are jointly and
severally liable for any acceptable negative impact on the environment, including
damage, degradation, or pollution advertently or inadvertently caused by the
company or close corporation which they represent or represented.617

These provisions cast an inclusive liability net which is applicable in conjunction with the similar

provisions of NEMA and NWA mentioned above. However, these provisions mention the ‘holder’

of the right or permit, and retrospective liability will not be applicable in cases of coal-mining water

pollution where the holder is not present and does not exist anymore. However, this must be fixed

after the amendments to NEMA and MPRDA come into effect618 because section 28(1A) of NEMA

provides for historical pollution and liability for environmental damage arising from coal-mining

practices that will be governed by NEMA and not MPRDA. The necessity to enforce liability

retrospectively on mining is important.619 Without it, the constitutional, environmental law, and

governance effort that applies to mines would be deemed null and void. After all, it is coal mining

that is accountable for the largest incidence and most dangerous forms of South Africa’s long-

standing coal-mining pollution.620

However, it is worth noting that, even though the provisions may apply retrospectively to include

historical pollution, the fact remains that where the polluter is no longer present, the liability

provisions cannot be imposed.621 Coal mining companies’ environmental responsibilities and

activities to recognise their responsibilities should be outlined carefully in an environmental

613 Section 38(1) of the MPRDA.
614 Section 38(1)(e) of the MPRDA.
615 Section 43(1) of the MPRDA.
616 Feris L & Kotze (2014).
617 Section 38(2) of the MPRDA.
618 Feris L & Kotze (2014).
619 Feris L & Kotze (2014).
620 Feris L & Kotze (2014).
621 Feris L & Kotze (2014).
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management plan and environmental management programme.622 The granting of permission to

mine or prospect is provisional on, inter alia, the submission of this programme and plan to the

applicable government authority and its acceptance by that authority.623 Moreover, section 40(1)

necessitates that when the DMR reflects on an environmental management plan or environmental

management programme, it must discuss it with any government department that manages any law

on matters impacting the environment.624 The programme or plan is dependent on the financial

provision for the rehabilitation or management of negative environmental effects.625 If the mine is

incapable or fails to rehabilitate or control any effect on the environment, or is incapable of

assuming such rehabilitation or controlling such effect, the state might use the money to achieve the

environmental duties of the mine on its behalf. The prerequisite to sustain and keep this financial

endowment stays in force until the state releases the mine with a closure certificate.626 Most

importantly, no closure certificate may be released unless the Chief Director of Mines and the

Department of Water and Sanitation has approved in writing that the provisions relating to health

and safety and the management of possible pollution to water resources have been addressed.627 It is

worth noting that the state may keep such part of the financial provision as may be needed to

rehabilitate the closed mining or prospecting operation about latent or residual environmental

effects.628

The usefulness of this provision regarding harm or pollution caused by AMD is restricted. This is

because some of South Africa’s present AMD woes are a result of the archaic mining practices of a

period when governance was wholly inadequate (for instance, before NEMA and other post-1996

environmental laws).629 There were no financial provisions that were made to address coal-mining

water pollution, as there are today. The financial provision is bound together with the current

applications for coal-mining authorisations and will therefore be applicable solely where coal mines

have lately required a mining right, or where they will do so in the future.630 Furthermore, the

accomplishment of the financial provisions in addressing water pollution will frequently rely on a

variety of components being adequately measured, comprising, for instance, appropriate and

recurrent appraisal of the provision and its competence, change of the provision about new

622 Section 39 of the MPRDA.
623 Section 5(4) of the MPRDA.
624 Section 40(1) of the MPRDA.
625 Section 41(1) of the MPRDA.
626 Section 41(2) of the MPRDA.
627 Section 43 (5) of the MPRDA.
628 Section 43(6) of the MPRDA.
629 Feris L & Kotze (2014).
630 Feris L & Kotze (2014).
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scientific knowledge that arises on water pollution, and appropriate, comprehensive discussion with

all interested and negatively impacted parties.631

According to section 43(2), the Minister has the decision to allocate environmental liabilities and

duties to an appropriately capable person.632 Whether this individual comprises the state, an

environmental rehabilitation company, or a new owner is uncertain. It is also uncertain what the

prerequisite ‘appropriately capable’ is envisioned to convey or require. Would the government be

regarded as appropriately capable in an instance where it has no human and financial resources to

deal with water pollution?633

Nonetheless, what this section adds to the present on the end of liability will not need to stop and

simply fall away.634 Environmental responsibility (and, arguably, liability) at a minimum will

always alternatively refer back to the government where liability stops by way of statutory

mechanisms (the closure certificate), or where the mine is incapable of achieving the environmental

obligations stemming from liability.635 Therefore, where the mine is pardoned from liability by the

closure certificate, or the liability is not conveyed to an ‘appropriately capable’ individual, the state

needs to take liability for water pollution.

However, where their liability for water pollution does not refer to the government, the polluter-

pays principle will be infringed, since the state and the public would be required to foot the bill for

environmental remediation. In this case, the polluter would be openly not paying for remedying

water pollution, but rather the tax-paying public.636 This raises possible questions about the self-

defeating and noticeably inconsistent provisions in South Africa’s suite of laws that focus on the

environmental liability of mines as far as coal-mining water pollution is concerned.637

Furthermore, under the broader liability provisions above, section 45 of the MPRDA states that ‘if

any prospecting, mining, reconnaissance, or production operations cause or result in ecological

degradation, pollution or environmental damage which may be harmful to the health or wellbeing of

anyone and require urgent remedial measures’,638 the appropriate authority may order the mine to

assume these measures. Section 45’s version of the administrative directive is also regulated by

section 28 of NEMA and section 19 of the NWA. These provisions do not conflict with each other

631 Feris L & Kotze (2014).
632 Section 32(2) of the MPRDA.
633 Feris L & Kotze (2014).
634Feris L & Kotze (2014).
635 Feris L & Kotze (2014).
636 Feris L & Kotze (2014).
637 Feris L & Kotze (2014).
638 Section 45 of the MPRDA.
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and could be used simultaneously.639 Section 45 refers to the practice of administrative directives as

encompassing ‘urgent remedial measures’ and not only more common situations and measures, as

under NEMA and the NWA. The risk to the environment and human health and well-being posed by

water pollution is such that it certainly needs ‘urgent remedial measures’. If the mine is incapable of

taking these measures, the applicable authority will do so on its behalf and then claim the costs

acquired in this regard from the mine.640Where the mine cannot reimburse the authority, the latter is

authorised to appropriate and sell the mine’s property to recover the costs.641 Therefore, even if it

decides to disregard government directives about the rehabilitation of water pollution, the mine in

effect remains at least financially responsible for the costs acquired if actions are taken according in

terms of the directives.642

In cases where the mine does not exist, the current owner cannot be recognised or located, or the

mine has been liquated, it would be difficult to provide for and/or claim the costs of rehabilitation.

In many instances, this is the case with coal-mine water pollution in South Africa.643 In this

situation, section 46 of the MPRDA empowers the minister to order the applicable regional manager

(a government functionary)644 to take necessary measures to prohibit further pollution or

degradation, or ‘to make the area safe’. These measures should be funded from the financial

security provision made by the mine, or if there is no provision like this, or if it is insufficient, from

money appropriated by Parliament for that purpose.645

Importantly, section 46 states that the potential of the state to respond to water pollution where the

mine fails to do so.646 The state is further subjected to additional and extraordinary funding from

Parliament where this proves to be required if water pollution can be explained as needing ‘urgent

remedial measures’.647 The way is now paved for heavy public-sector investment and commitment

measures to address water pollution where mines no longer exist or are incapable of paying for the

rehabilitation of water resources. However, as it has been highlighted, the money for the public

sector investment will necessarily come from the taxpayer. On the bright side, this funding may be

utilised by the state for the development of infrastructure to address AMD in the Witwatersrand

area.648

639 Feris L & Kotze (2014).
640 Section 45(2)(a) of the MPRDA.
641 Section 45(2)(c) of the MPRDA.
642 Feris L & Kotze (2014).
643 Feris L & Kotze (2014).
644 Section 8 of the MPRDA.
645 Section 46(2) of the MPRDA.
646 Section 26 of the MPRDA.
647 Section 46 of the MPRDA.
648 Trans Caledon Tunnel Authority 2008.
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Furthermore, concerning these liabilities, in various cases, it is a criminal offence to violate the

provisions of the MPRDA illustrated above.649 Therefore, criminal liability continues to be a

feasible alternative for holding mines accountable for water pollution resulting from coal-mining

practices, but to an extent as it serves as a preventive mechanism as regards current and future

wrongdoers.650 Moreover, criminal liability does not resolve the past aspects of the water pollution

crisis. Criminal measures and liability continue to be feasible, and often very applicable,

environmental governance instruments; however, they are limited by their very condition in that

they can only punish and dissuade, not rehabilitate, and reinstate. The achievement of these state-

driven measures will depend entirely on the inclination and capability of the government to institute

them.651

4.5 Mining Charter POLICY

In addition to the aforementioned legal instruments, the Mining Charter652 also aligns with South

Africa’s environmental and constitutional obligations.653 The Charter states that a minimum of 5 per

cent of the leviable amount must be allocated to ‘essential skills development’.654 This 5 per cent is

earmarked to support research and development initiatives within the mining industry.655 The goal is

to finance projects that address critical issues such as water usage and environmental protection in

the mining industry.656

The following discussion centres on how the MPRDA, NEMA, and the NWA facilitate

environmental protection. This analysis delves into how these legal frameworks promote water

sustainability, seek to prohibit, or mitigate issues such as water pollution, and aim to address and

rectify damages caused by mining operations.657

4.4.1 Environmental authorisation

To mitigate the adverse environmental impacts of mining in South Africa, a robust legal framework

mandates environmental authorisations for proposed mining projects.658 As discussed in Chapter 3,

649 Sections 98 and 99 of the NEM: WA.
650 Feris L & Kotze (2014).
651 Feris L & Kotze (2014).
652 Broad-Based Socio-Economic Empowerment Charter for the mining and Mineral Industry, 2018.
653 Section 2(3)(1) of the Mining Charter of 2018.
654 In terms of section 3(4) of Skills Development Levies Act 9 of 1999, a leviable amount is ‘the total amount of
remuneration, paid or payable, or deemed to be paid or payable, by an employer to its employees in terms of schedule 4
of the Income Tax Act'.
655 Section 2(3) of the Mining Charter of 2018.
656 Section 2(3)(1) of the Mining Charter of 2018.
657 Blignaut J & Van Heerden J, ‘The Impact of water scarcity on economic development initiatives’ (2009) 35 Water
SA 415 415.
658 Kengni B (2018).
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a notable case, Earthlife Africa Johannesburg v Minister of Environmental Affairs and Others,659

highlights the importance of considering climate change effects before authorising projects such as

coal-fired power stations. These requirements specifically pertain to mining-rights applicants.660

According to NEMA, any activity with potentially adverse environmental or water resource impacts

requires environmental authorisation.661 This means that mining operations can only commence if

authorised by the Minister of Mineral Resources and Energy as environmentally compliant.662 The

court emphasised this in the Mining and Environmental Justice Community Network of South Africa

and Others case, stating that mining in protected areas without proper environmental impact

assessment is unacceptable.663 In the context of mining, ‘listed activities’ are identified by the

Minister of Environmental Affairs under NEMA, signifying activities that require environmental

authorisation before commencement.664 The court’s decision in Joint Owner of Remainder ERF

5216 Hartenbos v MEC of Local Government and others reiterated that environmental authorisation

for listed activities is non-negotiable .665 Mining operations are inherently a continuous

environmental threat and can lead to water pollution, making such authorisation indispensable.666

The usefulness of environmental authorisations depends on various processes that provide measures

to accomplish specific goals to prevent environmental degradation in the coal-mining industry.667

4.4.2 Environmental impact assessment (EIA)

EIA is an important component of South African regulations, authorised by the MPRDA and

NEMA, for mining permit applicants.668 It requires a thorough analysis of environmental impacts to

formulate an environmental management plan (EMP) ensuring the protection of the environment,

present and future.669 Furthermore, these regulations make it evident that consultation processes

with affected parties and local communities are a prerequisite for granting mining permits. These

processes involve the preparation of various environmental documents and seek to compel mining

659 Earthlife Africa Johannesburg v Minister of Environmental Affairs and Others (2017) ZAGPPHC 58, para 2, s 24 of
NEMA.
660 Section 24(1a) of NEMA.
661 Section 24(1).
662 Section 24M of NEMA.
663 Mining and Environmental Justice Community Network of South Africa and Others v Minister of Environmental
Affairs and Others (CC82/2017) [2019] ZAGPPHC 86, PARA 129.
664 Section 24(2) of NEMA.
665 Joint Owner of Remainder ERF 5216 Hartenbos v MEC of Local Government, Environmental Affairs and
Development Planning, Western Cape Province and Another (23635/20090 [2010] zagpphc 86, paras 117 &130.
666 Kengni B (2018).
667 Kengni B (2018).
668 Manamela DMS (2019).
669 Manamela DMS (2019).
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permit applicants to engage with impacted communities, in the process jointly identifying the

positive and negative effects of the proposed mining activities.670

EIAs need to be undertaken to show the possible risks that planned activities hold for the

environment, including water resources.671 The goal of an EIA report is to show that the applicant of

an environmental authorisation has carefully considered the environmental impacts of a planned

mining project as well as how such impacts, including outcomes that may arise upon closure, will

be avoided.672 As such, the report needs to show how the planned activity complies with existing

policies and legislation.673 It is also important to identify the place where the project will take place

and highlight the significance of that project.674 The section below shows that, over and above the

need for the EIA report, an environmental management programme may also be needed for

obtaining environmental authorisation.

4.4.3 Environmental management programme

While an EIA is needed before making decisions on environmental authorisation, the suitable

authority may request an environmental management programme report (EMPr).675 This report

gives specific details on proposed measures to address the environmental impacts identified in the

EIA; it must also include information about the experts who prepared the EMPr.676 The EMPr

outlines the impacts and risks that must be avoided, managed, and mitigated throughout the

project.677 It further explains how these measures will be managed, implemented, and monitored.678

It specifies timeframes for implementing impact management and designates responsible

individuals.679

After the submission of the EIA and EMPr, the Minister of Mineral Resources and Energy reviews

the environmental authorisation request.680 These processes play a vital role in ensuring that the

environmental impacts of mining are adequately addressed and mitigated, particularly concerning

the prevention or reduction of environmental degradation, including water pollution.681

670 Manamela DMS (2019).
671 Section 24(4) & (5)(iii).
672 Point 1(2), Appendix 1 of EIA Regulations of 2014.
673 Point 2(a).
674 Point 2(b).
675 Section 24N (1A) of NEMA.
676 Environmental Assessment Practitioner.
677 Identified through the EIA.
678 Point 1 (h).
679 Point 1 (j).
680 Alberts A et al., ‘Complexities with extractive industries regulation on the African continent: what has ‘best practice
legislation delivered in South Africa?’ (2017) 4 The Extractives Industries and Society 267 273.
681 Kengni B (2018).
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The pertinent provisions of the relevant legislation related to coal mining and the obligations of coal

mines are summarised in Table 2 below.
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Table 1: Relevant provisions on water issues

Relevant laws Relevant provisions on water issues Obligations imposed on coal mines

Constitution of the

Republic of South

Africa

Section 24 provides the right to an environment not harmful to health

or well-being.

Ensures that coal mines operate in a manner that does

not harm water sources or the environment, aligning

activities with the right to a healthy environment.

NEMA Section 2(1)(e) (principles of cooperative governance) Requires cooperation among governmental bodies,

including coal mines, to manage water resources

effectively and sustainably.

Section 21 of NEMA obliges obtaining a water use license for coal-

mining operations to ensure compliance with water quality standards.

EIA must be done concerning water usage.682

Coals mines are obliged to apply for and adhere to

water use licenses, implement measures to sustain

water-quality standards, and undergo EIAs to assess

water-related impacts.

Section 28 (duty of care and remediation of environmental damage) Imposes a duty on coal mines to prevent water pollution

or environmental degradation arising from mining

activities.

MPRDA Section 23 of MPRDA entails that mining activities need to prevent

water pollution and reduce adverse effects on water resources. It also

requires that a water management programme (WMP) manage water

Coal mines need to avoid water pollution, mitigate

effects on water resources, and implement a WMP to

ensure sustainable water usage in mining activities.

682 Section 24 of NEMA.
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usage sustainably.683

NWA Section 2 (general duty to use water reasonably and beneficially) Requires coal mines to use water resources responsibly

and for beneficial purposes, preventing wastage or

overuse.

Section 19 (water licenses for water use) Coal mines must obtain water use licenses, ensuring

compliance with permissible water usage regulations set

forth by the licensing process.

Sections 20 and 21 of the NWA state the requirement for a water use

license, conditions for the discharge of waste into water resources,

and measures for water resource protection.

Coal mines must adhere to strict discharge regulations

and implement measures to protect water resources

from pollution or depletion.

683 Section 39 of the MPRDA.
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The above discussion highlights that the problem of environmental degradation and water pollution

is taken seriously in South African legislation. It highlights that water pollution can be managed in

the South African coal-mining industry to a certain extent.684

4.5 Conclusion

This chapter has examined how the legal framework in South Africa promotes the sustainability of

water resources within the coal-mining sector. In the context of water, the discussion has revealed

that the Constitution places a clear obligation on the state to work towards achieving water

sustainability in coal-mining. This commitment can be realised through policy and legislative

development, as well as through the interpretation of legal principles. The state’s execution of this

mandate involves administrative actions aimed at enforcing and implementing the relevant laws.

The next chapter draws conclusions and makes recommendations.

684Alberts et al. (2017) 270.
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Chapter 5:

Conclusions andRecommendations

5.1 Introduction

The goal of this research has been to evaluate whether the South African environmental legislative

framework facilitates SWM in the context of coal mining. The focus has been to analyse the

potential impact of coal mining operations on water resources and explore strategies for sustainable

water management that can be implemented to mitigate water pollution and ensure environmental

sustainability on the coal-fired power station in Lephalale and how water pollution stemming from

its operations may be limited. The research questions were whether SWM and the legal framework

can be enhanced to guarantee access to safe drinking water and clean water resources by

communities that are susceptible to coal-mining practices and the impacts of water pollution.685

5.2 Summary of findings and chapters

5.2. 1 Research findings

The study identified the dominant issues of Lephalale. Limpopo province faces severe water

pollution concerns connected to coal-mining activities. The construction of another coal mine poses

the risk of further negative effects on water resources. The contamination of water resources

threatens the health and well-being of the people of Lephalale, exacerbating an already perilous

situation.

The findings of this study show that there is a need for SWM in Limpopo. The existence of

comprehensive legal provisions regulating water management in coal-mining operations serves as a

foundational framework for SWM. These provisions include water management guidelines,

treatment standards, the prohibition of water pollution, the regulation of water usage, and the

protection of water resources. They provide the basis for a systematic approach to managing water

in the coal-mining sector. Effective enforcement and implementation of these provisions are crucial

for the successful realisation of SWM.

However, another step is re-evaluating and reinforcing the current legal framework regulating water

practices and coal-mining operations in Lephalale. This would entail amendments or the inclusion

of other provisions that focus explicitly on reducing water pollution.

685Winkler The Human Right to Water: 6.
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Achieving SWM in Lephalale amid current and potential coal-mining expansions necessitates

immediate action. South Africa must protect and preserve its already scarce water resources by

ensuring that the impact of coal mining on them is reduced. Below is a summary of the chapters.

5.2.2 Chapter summaries

Chapter 1 provided an overview of the study, its significance, and its methodology. The study used a

desktop literature review to answer the main research question, which is to identify to what extent

South Africa’s mining laws and regulations promote SWM in the coal-mining context.

In Chapter 2, the study provided a historical contextualisation of Lephalale and Eskom, elucidating

their backgrounds. It presented the prevailing issues, particularly around the Lephalale coal mine,

which has sparked contention among local community members in Lephalale. Furthermore, the

chapter delved into the coal-mining project, focusing on the Lephalale court case, and presenting as

well as analysing the reasoning of the court.

Chapter 3 explained the concept of sustainability. The latter is primarily concerned with the

protection of the environment and natural resources as well as water, for the benefit of both the

present and future generations. This highlights the importance of SWM in the mission to ensure that

water resources are uncontaminated by South Africa’s coal-mining industry. Consequently, this

research concludes that to protect water resources, it is important to adopt sustainable practices, as

expounded in Chapter 3. Such measures can ensure that water is used as a natural resource without

compromising the needs of present and future generations.686

As shown in Chapter 3, the South African legal framework needs to include provisions that

perpetuate consistent access to clean water resources, especially in the context of coal mining.

SWM is accomplished through the implementation of a legal framework that seeks to ensure the

well-being of society and the environment. This is vital since people depend on the environment

and water for their sustenance.

Chapter 4 examined the South African legal framework and its regulations for the realisation of

water sustainability within the coal-mining sector. The Constitution outlines the main obligations,

consisting of governmental responsibilities to accomplish water sustainability in the coal-mining

sector. This obligation is fulfilled through processes such as legislation and policy formulation,

legal interpretation, and administrative actions to ensure legal enforcement and execution.

686 Fisher DE ‘A jurisprudential model for sustainable water resources governance’ in Water and the law: Towards
Sustainability 141.
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The findings indicate that while the legal framework does include provisions aimed at promoting

sustainable water management (SWM) in the coal mining sector, there are significant gaps and

challenges in its implementation. Key legislation, such as the National Water Act and the National

Environmental Management Act, along with the Mineral and Petroleum Resources Development

Act, provides a basis for regulating water use and protecting water resources. However, the

effectiveness of these regulations is often undermined by issues such as inadequate enforcement,

lack of resources, and insufficient coordination among government agencies.

Overall, the legal framework has the potential to promote sustainable water management in the coal

mining sector, but its success largely depends on improved implementation and enforcement of

existing laws, as well as the continuous development of policies that address emerging challenges in

water sustainability.

Chapter 5 presents the key findings, conclusions, and recommendations of the study. Based on the

conclusions, section 5.3 presents research limitations, while section 5.4 makes some actionable

recommendations for relevant stakeholders desirous of adopting the SWM approach.

5.3 Research limitations

This study, while it seeks to offer a thorough understanding of the concept of SWM in the context of

coal mines, confronted limitations that need acknowledgement. The limitations, although

acknowledged, do not detract from the study’s rationality but rather serve to contextualise its scope

and findings.

The data collection method used, specifically the doctrine method, might have certain limitations in

capturing the intricate distinctions of coal-mine water pollution. Doctrine research relies heavily on

pre-existing legal literature, case law, statutes, and academic opinions. This method may confine the

findings to existing perspectives rather than fostering insights that could come from primary data

collection methods. Despite these limitations, doctrine research is the foundational pillar for

understanding legal principles and their existence.

Access to specific legal documents or databases was another limitation. The inability to access

certain crucial resources deterred a more comprehensive evaluation of SWM within the legal

framework under investigation.

It is important to note that while these limitations exist, efforts were made to address and mitigate

their impact. The insights and conclusions drawn in this dissertation are based on the available data

and context within the confines of the abovementioned limitations.
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The legal framework includes various provisions that relate to the environmental concerns within

the coal-mining sector and can adopt SWM techniques. The advancement of SWM is more likely to

happen if these provisions adhere to the principles of fairness, morality, and justice, joined with the

efficient execution and implementation of the legal system. These provisions can be accomplished

when properly implemented.

5.4. Recommendations

This section offers comprehensive recommendations. They are practical and pertinent, as they

account for the specified responsibilities of diverse stakeholders and the associated resource

considerations, including capacity and socio-economic factors. They aim to mitigate the identified

coal-mine water pollution as highlighted in the study. Ultimately, these recommendations are

intended to aid the government in effectively tackling coal-mine pollution and making a substantial

stride toward the realisation of SWM. The following sub-section presents these recommendations in

detail.

5.4.1. The MPRDA

The mining industry, especially coal mining, plays an important role in the economy by offering

important energy resources. Yet the removal of coal frequently has significant environmental and

social consequences, one of the most critical issues being water management. The MPRDA, which

is necessary for regulating mining activities, has several shortcomings in addressing SWM in coal

mines:

 Limited water resource protection: The MPRDA does not provide adequate guidance or

regulations for water management in mining operations. It is recommended that the MPRDA

be amended to include specific provisions that relate to water management in mining

operations, particularly in coal mining. This needs to outline requirements for water use,

protection, conservation, and quality standards, in this way adequately reinforcing the

regulation of the impact of coal mines on water quality.

 Inadequate monitoring: The Act lacks specific requirements for consistent monitoring of

water quality and quantity in mining areas. This omission makes it challenging to detect and

address potential water pollution or depletion matters promptly.

 Insufficient EIAs: While EIAs are necessary, the Act may not require comprehensive EIAs,

particularly for mining operations, which can end up in the inadequate evaluation of

potential water-related impacts. Therefore, it is recommended that there be mandatory EIAs

for all coal-mining projects. These assessments should pay particular attention to the

UWC https://uwcscholar.uwc.ac.za/



85

potential impact on local water resources, comprising groundwater and surface water. The

impact assessment will help advance the ‘contribution of the mining sector to sustainable

development, and to provide governments with a forum in which to discuss the opportunities

and challenges of the sector’.687

 Lack of integration with other legislation: Effective water management requires

coordination with other laws, such as NWA and NEMA. MPRDA might not facilitate this

integration effectively enough, resulting in fragmentations as well as regulatory gaps and

conflicts. It is recommended that an integrated regulatory approach be adopted to promote

better coordination between MPRDA, NEMA, and NWA. This would ensure that there are

no regulatory gaps or conflicts in water management.

 Climate change considerations: The Act does not sufficiently address the effect of climate

change on water resources in mining areas. Climate change’s long-term impacts on water

availability and quality are increasingly important for SWM. Climate change adaptation

should include consideration of the impacts of climate change on water resources; in this

regard, mining companies need to be encouraged to plan for changing climate conditions

and their impacts on water resources.

While certain aspects of water management are addressed in legislation such as NEMA and

possibly NWA, there remains a necessity for specific amendments and enhancements within the

MPRDA to comprehensively regulate water management in coal mining operations.

It is further recommended that the MPRDA concentrate on water management within coal-mining

activities, such as:

 Improved monitoring: Monitoring is a ‘process that means determining how the public

policies implemented reach their intended targets. It implies that public policy monitoring is

the radar that guides and shapes the implementation processes for the pre-set objectives to

be achieved’.688 There is a need for ‘ongoing research to improve and strengthen the

measures, standards, and practices applied to managing the impacts on the environment and

to control pollution’.689 The MPRDA needs to enforce regular monitoring of water quality

and quantity. Mining companies should be obligated to provide transparent and constant

687 Crawford (2015) 1.
688 Mbelu (2011) 27.
689 Manamela DMS 175.
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reports on their water management practices, including potential contamination and

depletion.

 The MPRDA should require water recycling and reuse systems within the mining operations.

This can help to reduce water consumption and reduce the discharge of polluted water.

 Pollution control measures: Develop strict guidelines for the treatment and disposal of

wastewater to prohibit water pollution. Sufficient measures need to be in place to ensure that

contaminants do not negatively affect local water resources.

 Community engagement should be undertaken to include local communities and

stakeholders in the decision-making process regarding water management in mining

operations. This can help to ensure that the concerns and needs of impacted communities are

taken into consideration. Currently, communities cannot object to mining development that

is taking place on their lands.

By incorporating these recommendations, MPRDA could better address SWM in coal mines,

reducing environmental impact and protecting local water resources while still allowing for

responsible mining operations.

It is recommended that coal-mining companies respect human rights, both before and after their

activities. As such, coal-mining activities need to be compliant with local, national, and

international laws, entailing specific attention to the connection between water and the environment.

This should translate into the implementation of compliance action plans and human rights impact

assessments that include consideration of how coal-mine water pollution impacts the right to safe

drinking water.

Coal mining companies need to capitalise on developing efficient water technologies and solutions

within their supply chain and focus on minimising or reducing water pollution caused by their

operations. A specific target needs to be implemented to track progress towards these technologies

and solutions.

It is further recommended that for Lephalale Local Municipality (LLM) to address coal-mining

water pollution in the region, it should enforce stringent measures to mitigate water pollution risks

and safeguard the fundamental right to clean and safe water for its residents. Furthermore, LLM

must empower community members who are affected by adverse mine impacts. This includes

providing them for voicing their concerns, actively involving them in the decision-making process,

and ensuring access to accurate information concerning water quality and safety.

UWC https://uwcscholar.uwc.ac.za/



87

The national government, together with LLM, should develop policies and practices to protect the

interests of future generations.

6. Concluding Remarks

Water sustainability can be accomplished by coal mines through the integrated SWM model

advocated in this study. Sustainability can be enhanced by means of the present legal framework.

However, it (the framework) needs to be amended, especially so the MPRDA, to include water

protection provisions. Furthermore, participation by host communities is important in helping to

ensure that coal-mining companies develop specific measures to protect community members from

the impacts of mining.
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