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amount to torture.™*® The Rome Statute of 1998 brought about a notable feature
stating an unprecedented commitment to guarantee a participatory role of victims in

the proceedings of the ICC, with particular attention to female victims.™**

Clearly, there exists an ample international treaties providing for the possibility to
prosecute the GBV acts that were perpetrated against women in the DRC during the
conflict and its aftermaths. The majority of these treaties have been ratified by the
DRC. Furthermore, as the DRC has a monist system, ratified international treaties can
be directly referred to in domestic courts. Besides, the ICC has the authority to
prosecute GBV acts perpetrated in the DRC that amount to grave breaches to IHL.

In addition to the available international normative framework providing legal basis
for the prosecution of GBV acts perpetrated in the DRC during the conflict and in its
aftermath, it is important to explore the local normative framework applicable to the
GBV acts perpetrated in the DRC as all GBV acts did not constitute grave breach to
IHL and are thus not prosecutable at the international level. The following section
analyses the existing normative and structural framework for the prosecution of GBV

at the national level.

2.7 GBV in national the legislation of the DRC

Subsequent to the ratification of international treaties, the DRC revised its domestic
laws to match international standards. Below are the main domestic laws that were

revised regarding GBV.

2.7.1 The Military Justice Code and the Military Criminal Code of 2002

The Military Code was the first national instrument enacted with the aim of upgrading

1% and a

the protection of women against GBV. In 2002, a new Military Justice Code
Military Criminal Code®* were enacted, replacing the old Military Justice Code of
1972.%*" The Military justice Code of 2002 defines acts of sexual violence as a war

crime and as a crime against humanity.™*® These definitions are almost similar to

133 prosecutor v Kunarac (2002),; Prosecutor v Delalic, Mucic, Delic, and Landzo 1998 IT-96-21-I.

134 UN “Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal
Court Official Records Vol. 2°(1998) 77& 96.

135 | aw N° 023/2002 of 2002, Code Judiciaire Militaire (herein after Military Justice Code of 2002).
136 | aw N° 024/2002 of 2002Code Pénal Militaire (herein after Military Criminal Code of 2002).

137 |_aw N° 72/060 of 1972, Military Justice Code of 2002.

138 Art. 169 Military Criminal Code of 2002.

29



those provided in the Rome Statute. However, Adjami and Mushiata contend that the
definitions of ‘war crime’ and as a ‘crime against humanity’ given by both of the
Military Codes are unclear.'® In addition, the Military Criminal Code of 2002

establishes the principle of command responsibility™*

and thus opens a door for the
prosecution of high-ranking officers as accomplices when they have tolerated serious

human rights violations, including GBV, perpetrated by their subordinates.

2.7.2 The Constitution of 2006

In 2006 a new Constitution was adopted by the DRC. The Constitution of 2006
embraced international standards on the protection of women against GBV. Thus, it
repealed the gender discriminative provisions embodied in the previous Constitution,
the Constitution of 1988,*** and explicitly prohibited discrimination on the basis of
sex. The Constitution of 2006 proclaimed “parity’ between men and women,*** which
automatically gave to women the right to equally access institution of the national
legal system for the redress of their rights in the event of any abuse. Furthermore, the

Constitution of 2006 specifically mentions sexual violence and provides:

‘any sexual violence committed against any person with the intention to destabilise or to
displace a family and to make a whole people disappear is established as a crime against humanity
punishable by law.”**

In the same year of the adoption of the new Constitution, two additional laws
specifically addressing GBV were adopted. An overview of these laws is given

below.

2.7.3 The Laws on sexual violence of 2006

In 2006 the Congolese Criminal Code of 1940 was amended by Law N° 06/018 of
2006 on sexual violence.'® This law criminalised new acts as GBV, such, as the

insertion of objects into the female genital organs,**® rendered possible rape within

39 Adjami M & Mushiata G ‘Democratic Republic of Congo: Impact of the Rome Statute and the
International Criminal Court’ (2010) ICTJ 3; Wetsh’okonda KM The Democratic Republic of Congo:
Military Justice and Human Rights: An Urgent Need to Complete Reforms (2010) 8.

140 Art. 28 Rome Statute of 1998, art. 175 Military Justice Code of 2002.

11 Constitution of the Zaire Republic of 1988.

"2 Art. 14 Constitution of the DRC of 2006.

3 Art. 15 Constitution of the DRC of 2006.

144 Decree on Congolese Criminal Code of 1940.

45| aw N° 06/019 of 2006 modifying and completing the Criminal Code of 1940.

148 Art. 170(b) law No 06/018 of 2006.
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marriage, established that men could also be victim of rape,**’

148

thus broadening the
scope of acts that can constitute GBV.™™ Another noticeable improvement brought by
law N° 06/018 of 2006, is the removal of consideration of the moral character of a
victim of rape, mentioned under article four of the Criminal Code of 1940. This article
provided that if the sexual character of the victim had been questionable at any time in
the past, for instance if the victim had been alleged acts of prostitution or adultery,

this could constitute a mitigating circumstance for the defendant.'*

The Criminal Procedure Code of 1959*° was also amended in 2006 by another law
on sexual violence, notably Law N° 06/019 of 2006.">! The innovations brought about
by this law include: the withdrawal of the release on bail of alleged perpetrators of
GBV;™ the obligation that the duration of judicial proceedings for rape must not

exceed three months; >

the institution of a right of victims to be seen by a doctor and
a psychologist; and the obligation to guarantee corporal security and psychological

wellbeing of victims and witnesses of GBV during legal proceedings. ***

Notwithstanding the significant amendments brought to the Criminal Code and the
Criminal Procedure Code, the laws on sexual violence of 2006 present noteworthy
disadvantages for survivors of GBV. One of the weaknesses is that the amount of 200
000 Congolese Francs (CDF) ($US 221) allocated to survivors of forced sexual

155

intercourse with animals;™> genital mutilation;**® intentional contamination with an

incurable disease: *®” and sexual enslavement, >

is insignificant compared to the
damage borne. Moreover, survivors of sexual harassment and victims of enforced
marriage are respectively entitled to ridiculous amounts of 50 000 CDF (US$ 55) and

100 000 CF (US$ 111).

Y7 Art. 170(a) law No 06/018 of 2006. Prior to the Constitution of 2006, domestic laws provided that
only women could be victim of rape. For further discussion see Bolongo L Droit Pénal Spécial Zairois
(1985) 328-344.

8 Art. 170 law No 06/018 of 2006.

9 Art. 4 Criminal Code of 1940.

150 Decree on Congolese Criminal Procedure Code of 1959.

"I Law N° 06/019 of 2006.

2 Art. 9 bis law N° 06/019 of 2006.

153 Art. 7 bis law N° 06/019 of 2006.

15 Art. 14 bis law N° 06/019 of 2006.

155 Art. 174(h) law N° 06/019 (2006).

156 Art. 174(g) law N° 06/018 (2006).

157 Art. 174(i) law N° 06/018 (2006).

158 Art. 174(e) law N° 06/018 (2006).
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Another weakness of the 2006 laws on sexual violence is the absence of an
established reparation amount for victims of forced sterilisation, enforced pregnancy,
and forced prostitution. Luckily, this deficiency can be addressed by a disposition of
the Civil Code of 1987 which stipulates that ‘any act whatsoever that causes harm to
another obliges the person by whose offence the harm was caused to make amends for
this harm’.™® Furthermore, the Civil Code of 1987 implies State and command

160

responsibility,*® principles enshrined in international standards of reparation.*®*

2.8 Conclusion

Although the armed conflict that arose in 1996 was officially put to an end in 2003,
the DRC is yet to enjoy peace, particularly in the east where certain armed rebel
groups are still active. Available data form international humanitarian organisation
shows that GBV against women was perpetrated at a large scale during the conflict
and in its aftermath. Alarming numbers of rape and acts including, sexual mutilation,
cutting off of breasts, intentional transmission of sexually transmitted diseases, sexual

enslavement, enforced pregnancy and so forth were reported.

However, available data on GBV acts committed against women in the DRC are
certainly inexact, with regards to substantial obstacles that hinder the process of
reporting GBV. Thus, there is an imperative need for accurate data on GBV acts in
order to guarantee prosecution of perpetrators.

There exist a large amount of normative international and national framework that
addresses the GBV crimes perpetrated against women in the DRC. Furthermore,
international structural frameworks, such as the ICC, can contribute to the quest of
access to justice for women survivors of GBV acts committed in the DRC by
prosecuting perpetrators of GBV acts that amounted to serious breaches of IHL.

The next chapter questions the extent to which the available national and international
laws and institutions have been used to facilitate the access of women survivors of

GBV to justice and to guarantee prosecution of perpetrators.

159 Art. 258 Congolese Civil Code (1987).
160 Art, 259 Congolese Civil Code (1987).
161 UN Res. 60/147 at para 15.
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implementation.'®® A similar example is the case of Major Pitchen against whom the
military prosecutor of Bukavu issued an arrest warrant for rape on 13 February
2006."%*

The only notable case of prosecution of a high ranked officer of FARDC for GBV is
the one involving General Jérdme Kakwavu, former leader of the UDC/FAPC.'®°
The trial of Kakwavu started on 25 March 2011 at the High Military Court in
Kinshasa and is still ongoing.*®®

In her study on the reasons for rape in the DRC, Kelly established that in some cases
the military leadership do not consider rape as a violation of women’s rights, but
rather as a contribution to the war.*®” Furthermore, from the interview of combatants
undertaken by Baaz and Stern in the east of the DRC, it could be concluded that from
the perspective of soldiers, rape becomes possible and ‘normalised’ in particular
wars.'® Subsequently, a different perception of GBV and other violations perpetrated
against women may explain the reluctance of military authorities to prosecute
FARDC members for acts of GBV against women, thus living an extensive number of

perpetrators unpunished.*®°

The scarcity of prosecution of members of the FARDC for acts of GBV has
undermined the efforts that have been made by survivors and NGOs seeking the
prosecution of both high ranked officers and low-ranking soldiers who perpetrated
GBV during the conflict and its aftermaths.*® Very little has been done to invoke the
criminal responsibility of FARDC top officials for the GBV perpetrated by

themselves and by troops under their command.*

183 Cited in Lukhanda A R.D.C le Naufrage des Droits de I’Homme (2010) 97.

1% AMG Bukavu RMP 1130/MMUY/06.

18 RMP AMG/ITI/065/05 Cited in Human Right Watch World Report 2012: Events of 2011 (2012)
108.

18 «Crime de Guerre: le Général Kakwavu Comparait Devant la Haute Cour Militaire 4 Kinshasa’
(2011) 167 Journal d’Afrique Centrale- RDC available at http://www.mafrome.org/journalpac167.htm
(accessed 17 May 2012).

187 Kelly J ‘Rape in War: Motives of Militia in the DRC” (2010) United State Institute of Peace.

188 See generally Baaz ME & Stern M “Why Do Soldiers Rape? Masculinity, Violence, and Sexuality
in the Armed Forces in the Congo (DRC)’ (2009) 53 International Studies Quarterly.

189 Farmer ‘Promoting Gender- justice in Conflict Zones’ (2009) 18 Perspectives 3.

190 Kippenberg J (2009) 45.

191 Adjami M & Mushiata G ‘The Rome Statute Review Conference: Case Study DRC’ (2010) ICTJ 3.
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The subsequent paragraph navigates prosecution of GBV within rebel-armed groups

prior to their inclusion into FARDC.

3.2.2 Prosecution within rebel-armed groups

3.2.2.1 The Gbadolite trial by the Movement of Liberation of Congo (MLC)

In 2002 the MLC rebel group created a military court known as the Conseil de Guerre
de Garnison de Gbadolite, which heard cases against 20 MLC combatants by
February 2003.'%2 Two accused were found guilty of rape and were respectively
sentenced to one year and to ten months of imprisonment. These prosecutions took
place in reaction to GBV perpetrated by MLC forces in October and November 2002
during military operations known as Effacer le Tableau (Erase the Blackboard)
carried out in Mambasa territory.

3.2.2.2 Prosecution by the Congolese Rally for Democracy (RCD-Goma)

The RCD-Goma opposition group also prosecuted one of its combatants for GBV in
2003. The soldier, alleged to have raped a 13 years old girl, was found guilty of rape
and was sentenced to five years imprisonment.'*® His accomplice, alleged to have
accompanied the rapist and to have driven away the victim’s brother, was acquitted.
However, one year later, the military prosecutor stated that the convicted person had

escaped from prison in June 2004.*%

Access to justice and legal remedies, including reparations, are important points in
addressing GBV perpetrated during conflicts and their aftermaths. In the aftermath of
the conflict in the DRC, international humanitarian organisations and the UN included
GBV in their programmes. A large number of humanitarian organisations provided
medical and psycho-social assistance to victims of GBV, while a smaller number
implemented programmes addressing the legal aspect of GBV by providing judicial

assistance to victims of GBV or facilitating their access to the legal system.

2 MLC ‘Rapport sur le Déroulement du Procés des Militaires de I’Armée de Libération du Congo,
ALC Impliqués dans les Violations des Droits de I’lhomme dans I’Tturi’ cited in Human Right Watch
Seeking Justice Prosecution of Sexual Violence in the Congo War (2005) 30.

19 Conseil de Guerre 2003 RMP.0508/AM-020/0PS/MBJ/SHOF, RP 081; Ministére public et partie
civile Kahasha Cizungo c militaire Djems Kakule Kambale RPA 009 and RMPA 013/AM-
020/ops/SHOFO03.

% Human Rights Watch interviews with Military Prosecutor in Bukavu (15 October 2003 and 21 July
2004) cited in Van Woudenberg A et al (2003) 18.
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The American Bar Association Rule of Law Initiative (ABA-ROLI) is recognised for
its programmes reinforcing the access to justice in the DRC. ABA-ROLI have
reportedly provided pro bono legal assistance to nearly 1 100 survivors of GBV for
the period between January 2008 and March 2010 in the Kivu provinces. The ABA-
ROLI filed roughly 550 cases with the national police, resulting thus far in 118 trials
and 72 convictions.'* The ABA-ROLI has also conducted GBV centred mobile courts
aimed at bringing justice to women in isolated villages. In order to ensure fair trials,
the ABA-ROLI has financed, and continues to finance, lawyers for both perpetrators
and victims. Further, the ABA-ROLI has conducted training sessions for police,
prosecutors, judges and lawyers to promote the effective investigation and
prosecution of GBV. Finally, the ABA-ROLI also established a legal aid clinic in
Goma (north Kivu province), which has provided judicial awareness to 700 people

between 2008 and 2010, many of whom are women.

From the above information, it is clear that the number of GBV acts prosecuted at the
national level is very little. The next section examines the extent to which GBV acts

perpetrated in the DRC, are prosecuted at the international level.

3.3 Prosecution of GBV at the international level

Some of the GBV acts perpetrated in the DRC are prosecutable at the international
level. This includes the GBV acts that constituted grave breaches of IHL, GBV
committed by members of regular armies from neighbouring countries, and GBV
perpetrated by UN peacekeepers. The next section investigates the extent to which
GBV perpetrated in the DRC, amounting to grave breaches of IHL, has been
prosecuted at the ICC.

3.3.1 Prosecution at the ICC

Consequent to signature of Rome Statute on 8 September 2000 and ratification on 11
April 2002, the government of the DRC referred the situation of crimes committed in

its territories to the jurisdiction of the ICC and asked the prosecutor to investigate the

% Khan T & Wormington J ‘Mobile Courts In The DRC: Lessons From Development For
International Criminal Justice’ (2011) Oxford Transitional Justice Research Working Paper Series 18 ;
‘ABA ROLI Programmes in the Democratic Republic of Congo’ available at
http://www.ftp.abanet.org/rol/africa/democratic_republic_congo.html (2010) (accessed 26 February
2012).
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crimes.'*® The ICC officially opened investigations in the DRC on 23 June 2004.'%’

However, investigations were initially restricted to the Ituri district and have not dealt
with crimes perpetrated elsewhere in the DRC. In 2008 the ICC Prosecutor Ocampo
announced that his office would open a third investigation into crimes committed

during the ongoing conflict in the Kivus.'%

Ocampo stated that pursuant to ‘positive
complementarity’, his office would explore sharing information about its
investigations with Congolese judicial authorities for prosecution of other crimes
falling within the jurisdiction of national judicial institutions. Since the
announcement, the Office of The Prosecutor has provided few details about the status

of investigations in the Kivus.

To date, only three cases arising from the situation in the DRC have been examined at
the ICC, of which only one has led to indictment for GBV acts. The first case is
Prosecutor v Thomas Lubanga Dyilo, who is being prosecuted for enlisting and
conscripting children under the age of 15 years into the Patriotic Force for the
Liberation of Congo-FPLC.' The initial indictments against Lubanga comprised
rape and sexual violence as war crimes and crimes against humanity, though they
were not confirmed.?® In May 2010, the lawyers of victim participants together with

international NGOs 2%

petitioned the ICC to consider additional charges against
Lubanga, and include sexual slavery and cruel and unusual treatment, in order to
reflect the routine rape of child soldiers.”®* The request to expand the charges against

Lubanga to include GBV was rejected, as the Office of The Prosecutor suggested that

¥ UN GA ‘Report of the International Criminal Court’ (2005) UN Doc. A/60/177 at para 6; ICC
‘Prosecutor receives referral to the situation in the Democratic Republic of Congo’ (2004) ICC-OTP-
20040419-50.

97 Kerr R & Mobekk E Peace and Justice: Seeking Accountability After War (2007) 74.

98 1CC ‘Report of the Activities of the Court to the Assembly of States Parties’ (2009) ICC-ASP/8/40
at para 37.

199 prosecutor v Thomas Lubanga Dyilo 2006 1CC-01/04-01/06.

20 See generally Prosecutor v Thomas Lubanga Dyilo 2007 ‘Decision on the Confirmation of Charges’
ICC-01/04-01/06-803.

21 Inder B ‘Reflection: Gender Issues and Child Soldiers the Case of Prosecutor v Thomas Lubanga
Dyilo’ (2011) Women’s Initiative for Gender Justice available at
http://www.lubangatrial.org/2011/08/31/reflection-gender-issues-and-child-soldiers-the-case-of-
prosecutor-v-thomas-lubanga-dyilo-2/ (accessed 22 April 2012); ‘Legal Filings submitted by the
Women’s Initiatives for Gender Justice to the International Criminal Court’ available at
http://www.iccwomen.org/publications/articles/docs/LegalFilings-web-2-10.pdf  (accessed 22 April
2012); Prosecutor v Thomas Lubanga Dyilo; A Turbulent but Promising Retrospective (2011)
available at http://www.haguejusticeportal.net/index.php?id=12989 (accessed 22 April 2012).

22 Glassborow K “Call for Lubanga Charges to Cover Rape’ (2008) Institute for War and Peace
Reporting available at htp.//iwpr.net/report-news/call-lubanga-charges-cover-rape (accessed 23
March 2012).
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amending the indictments against Lubanga would be detrimental to the due process
rights of the accused.?® During the trial hearing that started on 26 January 2009 and
despite numerous testimonies of the young girl soldiers on the repeated rape they
suffered on the hands of their commanders,?® the Trial Chamber clearly indicated that
it could not consider issues of sexual violence in the context of the judgment.
However, the Trial Chamber stated that issues of GBV might be relevant at the
sentencing stage and could be taken into consideration at the reparation phase.’®® Dov,
in his criticism of the failure of the Trial Chambers to add charges of GBV in the
indictments against Lubanga, contends that there is no clear reasoning explaining the

refusal of the Trial Chamber to consider sexual violence charges against Lubanga.?®

However, it is important to note that because no evidence of GBV was put forward in
the confirmation of charges hearings, any such evidence that emerged subsequently in
the trial could not be used because it would exceed the ‘facts and circumstances’ as
confirmed in the pre-trial phase of the case. The Rome Statute of 1998 provides that
‘the Court may base its decision only on evidence submitted and discussed before it at

the trial’, not at the confirmation of charges hearing.?"’

On 14 March 2012 Trial Chamber | of the ICC gave its first verdict and convicted
Lubanga.208 However, the sentence will be imposed at a later date, and it’s only then
that the Trial Chamber I will have to decide whether girl child soldiers can receive

reparation for GBV they endured.

9

Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui®® is another case

examined by the ICC and which include an indictment for GBV acts. Katanga and

28 prosecutor v Lubanga 1CC-01/04-01/06 (2009) Joint Application of the Legal Representatives of
the Victims for the Implementation of the Procedure under Regulation 55 of the Regulations of the
Court; Koenig AK, Lincoln R & Groth L ‘The Jurisprudence of Sexual Violence’ (2011).

2% Sharratt S Gender, Shame and Sexual Violence: The Voices of Witnesses and Court Members at
War Crimes (2011) 28.

2 prosecutor v Thomas Lubanga Dyilo 2007 ‘Decision on the Confirmation of Charges’ ICC-01/04-
01/06-803 at paras 629-630; Grover SJ Prosecuting International Crimes and Human Rights Abuses
Committed Against Children: Leading International Court Cases (2010) 583.

2% Dov J ‘Lubanga Decision Roundtable: Lubanga, Sexual Violence and the Legal Re-Characterization
of Facts’ (2012) Opinio Juris, available at http://opiniojuris.org/2012/03/18/lubanga-decision-
roundtable-lubanga-sexual-violence-and-the-legal-re-characterization-of-facts/ (accessed 21 April
2012.

27 Art. 74(2), Rome Statute of 1998.

28 See generally ICC “Situation In The DR Congo in the Case of Prosecutor V Thomas Lubanga Dyilo:
Judgment Pursuant to Art. 74(2) of the Rome Statute’ ICC-01/04-01/06.

2 prosecutor v Germain Katanga 1CC-01/04-01/07.
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Ngudjolo are jointly prosecuted for crimes including sexual slavery as a crime against
humanity and as war crime, under the Rome Statute of 1998.%° The charges on GBV
against Katanga and Ngudjolo were confirmed on 26 September 2008,%! the trial
started on 24 November 2009 and is still ongoing. On 15 may 2012, the closing

statements on the trial of Katanga and Ngudjolo were being given.?*?

Prosecutor v Bosco Ntaganda is another case under examination at the ICC for crimes
perpetrated in the DRC. Although international and national human rights NGOs
reports mention cases of GBV perpetrated by armed groups under the leadership of
Ntaganda (the FPLC and the CNDP?2) no charges of GBV appears in the
indictments against Ntaganda. Human rights activists deplore the limited scope of the
charges against Ntaganda and seek revision of the indictments to include inter alia
crimes of rape and sexual violence ‘in order to ensure that ICC investigations and

. . . . . 214
prosecutions are representative of crimes committed’ in the DRC.

A fourth case, Prosecutor v Callixte Mbarushimana®*® was opened at the ICC and
comprised GBV indictments. On 28 September 2008 an arrest warrant was issued
against Mbarushimana, alleged executive secretary of the Rwandan rebel group the
FDLR-FCA,#* for inter alia rape acts perpetrated in the Kivus between January 2009
and 20 august 2010 that amounted to crime against humanity and war crime.?*’
However, charges against Mbarushimana were declined, and on 16 December 2010

the Pre-trial Chamber | decided by majority to release him.?*®

219 prosecutor v Germain Katanga and Mathieu Ngudjolo Chui ‘Decision on the Joinder of the Cases
against Germain Katanga and Mathieu Ngudjolo Chui’ (2008 ) ICC-01/04-01/07.

21 prosecutor v Germain Katanga and Mathieu Ngudjolo Chui: Decision on the Confirmation of
Charges (2008) ICC-01/04-01/07.

212 prosecutor v Germain Katanga and Mathieu Ngudjolo Chui : Closing statements available at
http://www.icc-cpi.int/NR/exeres/E2E82FCC-DCFE-47B1-8B5E-7194752A2795.htm  (accessed 17
May 2012).

213 Congreés National pour la Défense du Peuple.

214 “FIDH and its Congolese Member Organisations Disappointed by the Limited Scope of The
International Criminal Court’s Investigations’ available at www.fidh.org (accessed 24 April 2012).

215 prosecutor v Callixte Mbarushimana 2010 ICC- 01/04- 01/10.

218 Forces Démocratiques pour la Libération du Rwanda-Forces Combattantes Abacunguzi.

27 1CC Pre-trial chamber 1, Situation in the Democratic Republic of Congo: Warrant of Arrest for
Callixte Mbarushimana (2008) ICC- 01/04- 01/10 at para 7(iii).

218 | CC Pre-trial chamber I, Situation in the Democratic Republic of Congo in the Case of Prosecutor v
Callixte Mbarushimana: Decision on the Confirmation of Charges (2011) ICC-01/04-01/04-01/10.
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The ICC established a ‘Victims Trust Fund’ with the mission to help the most
vulnerable victims affected by crimes within the jurisdiction of the ICC.% It supports
rehabilitation of victims (and their families) to directly meet their physical, material
and psychological needs linked to the harm caused by crimes within the jurisdiction
of the ICC. This considerably limits the number of survivors of GBV that can benefit
from assistance of the Victims Trust Fund. To date, the Fund is reported to have
assisted over 5 000 victims of GBV in the DRC and northern Uganda.?®°

It can be concluded that so far the ICC has failed to prosecute GBV acts perpetrated
against women during the conflict in the DRC, a failure seen by Sharratt as indicative
of the way human rights advocacy has come to overlook women.?** However,
Congolese women victims of GBV encountered numerous challenges to access the
ICC and the advantages of the Trust Fund. The following sub-section analyses the
challenges that obstructed access of women survivors of GBV to the ICC.

3.3.1.1 Challenges to the access of women survivors of GBV to the ICC

For the first time in the history of internationalised Criminal Courts, victims were
given the opportunity to participate in the proceedings before an Internationalised
Criminal Court, the ICC.?*? In its interpretation of article 68(3) of the Rome Statue,
Trial Chamber | concluded that the participation of victims is not limited to
investigation of cases as it ‘does not exclude the stage of investigation of a

situation’.??®

However, Congolese women encountered difficulties in accessing the ICC due
primarily to the lack of information on the existence and the functioning of the ICC,
but also due to the lack of a witness protection system in the DRC. Victims of GBV
refused to testify against the perpetrators arrested at the ICC for fear of reprisal from

219 Resolution ICC-ASP/4/Res.3 on the Regulations of the Trust Fund for Victims (2005).

20 Tryst Fund for Victims Reviewing Rehabilitation Assistance and Preparing for Delivering
Reparations: Programme Progress Report 2011 (2011) 24.

22! Sharratt S (2011) 28.

222 Art, 68(3), Rome Statute (1998).

223 Sjtuation in the DRC, Situation No. 1CC-01/04-101-tEN-Corr, Decision on the Applications for
Participation in the Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5, and VPRS 6, Public
Redacted Version, (Pre-Trial Chamber I, Jan. 17, 2006) at para 38; War Crimes Research Office &
American university of Washington College of law “Victim Participation Before the International
Criminal Court’ 5 (2007) at 8-11, 16-18.
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members of the armed groups to which the perpetrators belonged, and which are still

active in the east of the DRC.?*

The ICC is not the only international court that has the competency to examine acts of
GBV perpetrated during the conflict of the DRC. The International Court of Justice
(ICJ) have the legal competence to prosecute GBV acts committed by members of
regular armies of neighbouring countries involved in the conflict in the DRC. The
next subsection analyses the extent to which Congolese women victims of GBV

accessed justice at the 1CJ.

3.3.2 Prosecution at the International Court of Justice

The ICJ subscribes to the Principle of country responsibility for acts perpetrated by its
nationals in another country.? Troops from neighbouring countries party to the
conflict in the DRC, such as, Uganda, Rwanda, Burundi and Angola, allegedly
perpetrated GBV. Thus they could, and should, be held responsible for serious

violations of human rights committed by their national armies.

Consequently, the Security Council considered that in connection with the three wars
in Kisangani in 1999 and 2000, ‘the Governments of Uganda and Rwanda should
make reparations for the loss of life and the property damage they have inflicted on
the civilian population in Kisangani’.??® Uganda was ordered to pay reparations to the
DRC for serious violations of human rights and of IHL committed by its armed forces
on DRC territory, taking into account the invasion of DRC territory and the military
occupation of Ituri by Uganda.?”” However, the DRC requested that the two parties
reach an amicable agreement as to the sum due in reparations by Uganda, which

would be determined by the ICJ only in the case of a disagreement between the

24 pena M “Victim Participation in the International Criminal Court: Victim Participation at the
International Criminal Court: Achievement and Challenges Lying Ahead’ (2010) ILSA Journal of
International and Comparative Law 499; Baumgartner E ‘Aspect of Victim Participation in the
Proceedings of the International Criminal Court’ (2008) 90 International Review of the Red Cross 414.
2% See generally ILC ‘Articles on the Responsibility of States for Internationally Wrongful Acts’
(2001) GA Res. 56/83. Thus these articles were not adopted as an international convention, some of
the provisions have been referred to by international courts and tribunals as reflective of customary
international law such as the 1CJ.

226 UN SC Res. 1304 on the Situation in the Democratic Republic of Congo (2000) S/RES/1304 at para
14.

2T See generally ICJ ‘Armed Activities on the Territory of the Congo (DRC v Uganda)’ (2005) at
paras 259-260; ICJ ‘Case Concerning Armed Activities on the Territory of the Congo (Democratic
Republic of the Congo v Uganda) (2005) .
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parties. At the time of writing of this research, negotiations on this matter are still
underway, and are linked to a wide-ranging process of normalisation of relations
between the two countries. This is likely to have a negative effect on the rights of
victims in the name of good neighbourly relations and other diplomatic

considerations.??®

On the other hand, the ICJ has not taken any decision against Rwanda, as Rwanda

does not accept the jurisdiction of the 1CJ.?*°

A third group of GBV acts perpetrated against women in the DRC can be prosecuted
at the international level: GBV perpetrated by UN peacekeepers serving under the UN
mission in the DRC, MONUC-MONUSCO. The next subsection analyses the extent

to which peacekeepers have been prosecuted in their countries.

3.3.3 Prosecution in United Nations Troop Contributing Countries

In 2004, the UN undertook an extensive investigation to uncover the existence and
extent of GBV perpetrated by UN peacekeepers deployed under MONUC. The
investigation panel examined 77 cases from December 2004 to June 2005, and found
that 46 cases were substantiated. “* Hence, UN officials acknowledged the
commission of GBV against women by peacekeepers in the DRC.?*

However, prosecution of peacekeepers is subject to the following conditions. First,
UN peacekeepers are covered by an immunity provided by the Vienna Convention of

1961.%%% Thus, no prosecution can be instituted against them at the local level.

228 Under the ‘Agreement concerning Bilateral Co-operation between the DRC and the Republic of
Uganda’ of 2007, the DRC and Uganda agreed to form an ad hoc Committee that will be made
responsible for studying the 1CJ decision on compensation for crimes committed in the DRC and to
recommend practical steps to be taken for its implementation (Art. 8).

229 1CJ Case Concerning Armed Activities on the Territory of the Congo (New Applixation: 2002)
(Democratic Republic of the Congo v Rwanda) Jurisdiction of the Court and Admissibility of the
application) judgment of 3 February 2006, at para 19.

%0'Ndulo M ‘The United Nations Responses To The Sexual Abuse And Exploitation Of Women And
Girls By Peacekeepers During peacekeeping Missions’ (2009) 27 Berkeley Journal of International
Law 132; Durch WJ & England ML Ending Impunity Improving Criminal Accountability in United
Nations Peace Operations: Report from the Project on Rule of Law in Post-Conflicts Settings Future of
Peace Operations Program (2009) 300.

2L UN Faces More Accusations of Sexual Misconduct: Officials Acknowledge ‘Swamp’ of Problems
and Pledges Fixes Amid New Allegations in Africa and Haiti’ The Washington Post 13 March 2005
available at http://www.washingtonpost.com/wp-dyn/articles/A30286-2005Mar12.html (accessed 15
February 2012).

22 Art. 31 Vienna Convention on Diplomatic Relations of 1961; Convention on Privileges and
Immunities of the United Nations of 1946 at para 7(2); Rule No 4, UN Department of Peacekeeping
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Secondly, consequent to the agreements between the UN, Troop Contributing
Countries (TCC) and host states; military and civilian UN personnel are subject to the

exclusive jurisdiction of their sending State.”®

Thus, alleged perpetrators of GBV or
any other criminal acts are sent back to their home countries, upon whom the
obligation to prosecute is incumbent. Further, following dispositions of Resolution
1422 of 2002, peacekeepers who are nationals of countries that are non-signatories of
the Rome Statute are immune from prosecution at the ICC for acts perpetrated in

peacekeeping operations.”*

In the DRC, 17 peacekeepers were repatriated and disciplinary action had been
initiated against eight civilian personnel in 2005.%* In 2009, 11 military personnel
serving under MONUSCO were repatriated on disciplinary grounds, *® and
substantiated investigation reports were submitted to concerned countries with the
requirement to take swift disciplinary action.”®” However, there is ‘no guarantee that
they [perpetrators] will be disciplined’ or prosecuted in their countries, as the UN can
only repatriate to his country a peacekeeper alleged to have perpetrated sexual
offences, but cannot supervise the prosecution in the country of origin.”*® However,
one case of prosecution of peacekeepers in their national countries for GBV

239

perpetrated in the DRC transpired. Didier Bourguet,“™ a UN senior official from

Operations ‘Ten  Rules Code of Conduct for Blue Helmets® available at
http://www.un.org/en/peacekeeping/documents/ten_in.pdf (accessed 20 February 2012); International
Peace Academy Peacekeeper’s Handbook 3 ed (1984) 5; UN GA ‘Comprehensive Review of the
Whole Question of Peacekeeping Operations in all their Aspects’ (2005) UN Doc. A/59/710 at para 37-
97.

%3 Spees P Gender-Justice and Accountability in Peace Support Operations: Closing the Gap (2004)
21.

24 UN Security Council Res. 1422 (2002) UN Doc. S/RES/1422; see generally Stahn C ‘The
Ambiguities of Security Council Resolution 1422 (2002)’ (2003) 14 European Journal International
Law.

2 UN Secretary-General ‘Eighteenth Report of the Secretary-General on MONUC’ (2005) UN Doc.
S/2005/506 at para 72-73.

2% JSDS (2011) 50.

2T UN SC “Seventeenth Report of the Secretary-General on the United Nations Organization Mission
in the Democratic Republic of the Congo' (2005) UN Doc. S/2005/167; UN GA ‘Investigation by the
Office of Internal Oversight Services into Allegations of sexual Exploitation and Abuse in the United
Nations Organization Mission in the Democratic Republic of the Congo’ (2005) UN Doc. A/59/661.

%8 McAskie C, head of the new UN Operation in Burundi, to IRIN ‘Great Lakes: Focus on sexual
misconduct by UN personnel’ (2004) available at
http://www.irinnews.org/Report.aspx?Reportld=50804 (accessed 01 February 2012).

29 Wax E ‘Congo’s Desperate, One Dollar UN Girls’ The Washington Post, 21 March 2005 available
at http://www.washingtonpost.com/wp-dy/articles/A52333-2005Mar20.html (accessed 15 May 2012);
‘Ex-UN Employee on Trial in France for Raping African Girls’ Agence France Presse 09 September
2008 available at http://afp.google.com/article/AlegM5jKxmjS-sf6O8LAU7pE0QCRmydXVA. (accessed
15 May 2010).
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France handed over to French authorities in 2004,%*° was sentenced by a French

tribunal in 2008 to nine years imprisonment for the rape of two girls. 2

Failure to prosecute more peacekeepers for GBV perpetrated against Congolese
women, left “a feeling of impunity’ among the local population.?** Prosecution of
GBYV acts perpetrated in the DRC faces numerous challenges both at the national and

international level. The next section navigates those challenges.
3. 4 Obstacles to the prosecution of GBV

3.4.1 Challenges to prosecution of GBV at the national level

Numerous obstacles hinder the access of women to the judicial system in the DRC.
The majority of these obstacles are closely related to the post-conflict setting. As in
most post-conflicts countries, the reconstruction of the judicial system is the highest
challenge in the DRC. Most judicial structures are either weak or not fully operational
and unable to guarantee complete prosecution of perpetrators. Subsequently, survivors
of GBV and witnesses who testify in GBV cases are exposed to reprisal, re-

victimisation, and stigmatisation.?**

Both military and civil institutions of the judicial system in the DRC face the same
challenges regarding functioning. One of the challenges is an overall lack of
resources, with only 0.03 per cent of the country’s annual budget allocated to the
justice sector.?** The lack of resources limits investigation capacity of judicial
institutions and has had a negative impact on available infrastructures. In his report on
the DRC from 11 April 2008, the UN Special Rapporteur on the Independence of
Judges and Lawyers noted the impact of financial constraints on access to justice

when he wrote that: ‘The main reason for the shortage of judges and courts, low

0 “Ex-UN Employee Charged with African Rape Cases’ Mail & Guardian 11 September 2008
available at http://mg.co.za/article/2008-09-11-exun-employee-charged-with-af (accessed 15 May
2011).

21 Available at http://www.lefigaro.fr/actualites/2008/09/11/01001-20080911ARTFIG00493-affaire-
bourguet-ans-de-reclusion-requis-.php (accessed 10 March 2012);

#2Ladley A ‘Peacekeeper Abuse, Immunity And Impunity: The Need For Effective Criminal And
Civil Accountability On International Peace Operations’ (2005) 1 Politics and Ethics Review 83.
#3Kelly J et al “If Your Husband Doesn't Humiliate You, Other People Won't: Gendered Attitudes
Towards Sexual Violence in Eastern Democratic Republic of Congo’ (2012) 7 Global Public Health
287.

24 Feuille de Route du Ministére de la Justice pour I’Exercice 2009° (2009) at para 45. Herein after
Report of the Ministry of Justice (2009).
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salaries and the deplorable material conditions in which they perform their duties is

the negligible share of the budget allocated to the judicial authori‘[y.’245

The legal system in the DRC suffers a shortage of judges and magistrates as noted by
Leandro above. This is exemplified by the lack of sufficiently trained judges to
operate at the Constitutional Court created in 2006, which has been noted by the
Ministry of Justice.?*® In 2009, the DRC had 2 150 magistrates both civilian and
military, making for a ratio of 25 000 litigants per judge.®*’ In comparison with the
international recommended minimum ratio of one magistrate per 3 000 to 5 000

litigants,2*

the judge to litigants ratio in the DRC is very high. Furthermore, access to
justice is exacerbated by the limited capabilities of the judges to deal with a majority
of issues, especially the lack of strong knowledge on international law and capacity to
conduct comparative research. The limitations of the skills of judges resulted in low

conviction rate for GBV acts.

At present there is no functioning school for magistrates in the DRC. Trainings on
basic notions of international law are offered by NGOs operating in the DRC, but
remain insufficient to effectively enhance the capacity of judges and magistrates to
undertake effective adjudication with regard to GBV cases. There is a significant need
to reinforce the capacity of judges and magistrates on international law, especially
international human rights law and international humanitarian law as espoused in

treaties and other international instruments to which DRC is a state party. **°

Corruption is another challenge to the legal system in the DRC, and has reduced the
trust of the overall population in the judicial system. The corruption in the legal

system has led the UN Rapporteur to state that in the DRC °[j]ustice is thus for sale to

those who can afford it’.250

2 UNGA ‘Report of the Special Rapporteur on the Independence of Judges and Lawyers, Leandro
Despouy’ (2008) UN Doc. A/HRC/8/4/Add.2 at para 36.

246 Report of the Ministry of Justice (2009) at para 18.

7 Report of the Ministry of Justice (2009) at para 23.

8 Report of the Ministry of Justice (2009) at para 12, available on the Ministry of Justice website at
http://www.justice.gov.cd/j/index.php?option=com_docman&task=cat view&gid=30&dir=DESC&
order=name&Itemid=54&limit=5&limitstart=10 (accessed 27 April 2012).

%9 International Bar Association & International Legal Assistance Consortium ‘Rebuilding Courts and
Trusts: An assessment of the needs of the justice system in the Democratic Republic of Congo’ (2009)
20.

2% UN GA ‘Report of the UN Special Rapporteur on the Independence of Judges and Lawyers’ (2008)
at para 35.
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The military branch of the legal system in the DRC faces particular obstacles.
Interference from hierarchy is frequent, and seriously hinders the independence of
judges. This is exemplified by the delay or failure in the prosecution of GBV
perpetrated by FARDC officials and members of armed opposition groups. Military
interference and a culture of unaccountability in the military structures has also led to
the non-prosecution of members of armed opposition groups who joined FARDC
through the brassage process. Furthermore, lawyers and advocates in cases involving
high ranked officers are often threatened and intimidated.?" Another obstacle to
prosecution of GBV in military courts is the provision of the Military Criminal Code
of 2002 stipulating that military judges must have a similar or higher rank than the
defendants.?2 This reduces the chances of prosecution of high ranked officers, as
high ranked military magistrates are rare.

The detention system, one of the last steps of the judicial system, is also not
effectively operational in the DRC. Frequent escapes of inmates from detention
facilities combined with the lack of a witness protection system expose survivors of
GBYV to re-victimisation. In addition, the DRC was ranked 168 out of 182 countries in
the worldwide corruption perceptions ranking of countries in the 2011 report, clearly
indicating that corruption is endemic in the DRC.?? Prisoners bribe penitentiary

- 254
officers who let them ‘escape’ from prisons. 2

Dysfunctions in the judicial system of the DRC have seriously eroded the trust of the
population regarding its capacity to render justice to survivors of GBV. The
Congolese population often resort to non-judicial resolution for GBV cases that
occurs in their communities, through arrangements between the perpetrator’s family
and the family of the survivor. In some instances, survivors are encouraged to marry

the perpetrators of rape, or to accept gifts as compensation for assault.?*®

A further challenge that affects the prosecution of GBV acts in the DRC is the lack of
accurate data and underreporting of cases of GBV.?*®

%! Kippenberg J (2009) 48.

52 Art, 34-35 Military Justice Code (2002).

23 Transparency International ‘Surveys and Indices: Corruption Perceptions Index 2010° (2011) 14.
2% Human Right Watch (2012) 108.

> Rodriguez C ‘Sexual Violence in South Kivu, Congo’ (2009) 27 FMR 45,

28 \World Organisation Against Torture Report 2008 (2008) 56.
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In an attempt to respond to the challenges constraining inter alia the access to justice
for women survivors of GBV, the government of the DRC presented a draft law to
Parliament in August 2011 on the establishment of a specialised mixed court
composed of national and international judicial staff to try perpetrators of the most
serious crimes committed in the DRC between 1993 and 2003.%" However, the draft
was rejected by the Senate, which asked the government to harmonise its proposal
with other draft laws to combat serious human rights violations in the DRC. No
information transpired on the advancement in the drafting of new laws by the

government.

Women in the DRC face particular obstacles, attached to their gender. These
obstacles, which worsen the access of women survivors of GBV to justice, are

exposed in the next subsection.

3.4.2 Specific challenges to women

3.4.2.1 llliteracy and ignorance of laws

In the DRC, 42.8 per cent of the national female population is illiterate.?® Only 10.7
per cent of adult women have reached a secondary or higher level of education
compared to 36.2 per cent of their male counterparts.?® Education is one of the
obstacles that restrain women from accessing justice in the DRC. These women
cannot read or write, and do not speak or understand French, the official language in
which trials and proceedings are conducted. As a consequence, women are reluctant
to engage in a process that will be held in a language that they do not understand.
Furthermore, there is no available national pro bono legal assistance service available
to all women in the DRC, further exacerbating the plight of women survivors of GBV

with regard to access to justice.

There is also a general misunderstanding of the criminal justice system as a whole,

national and international, in the DRC, an ignorance that is most pronounced among

%7 See Observatoire Congolais des Droits Humains ‘Argument In Support Of The Creation Of Joint
Benches In The Congolese Courts' (2005). This document took its inspiration from the UN High
Commissioner for Human Rights ‘Rule Of Law Tools For Post-Conflict States: Maximizing The
Legacy Of Hybrid Courts’(2008) HR/PUB/08/2, 37.

8 Gender Development UNDP ‘Rapport National Sur le Développement Humain 2008: Restauration
de la Paix et Reconstruction’ (2008).

29 UNDP (2011) 142.
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women due to their level of education and literacy. For instance, a study undertaken
by the ICC noted that only 27 per cent of the Congolese population in the eastern
DRC and 28 per cent in the capital city Kinshasa are aware of the existence of the
ICC 260

3.4.2.2 Societal barriers and national legislation

Society in the DRC is marked by strong patriarchy. For examples widows are
considered to be the property of the decreased husband’s family in some traditions in
the DRC and therefore are exposed to suffer GBV from members of his family.?®*
Furthermore, access of married women to the judicial system is limited by the Civil
Code of 1987 which requires married women to have written authorisation from their
husband prior to taking any judicial action.?®® The Family Code expressly provides
that ‘a married woman must obtain the authorisation of her husband to effect all legal
acts for which she must present herself in person’.?*® The married woman does not
need the authorisation only if the author of violence is her husband.?®* This reflects
the dependence of women on men in Congolese society, and reflect the rejection and
discrimination women would face while trying to access the judicial systems without
assistance form a male member of the community. Rejection and ostracisation of
sexually assaulted women is frequent in all the parts of the DRC. In 2005, 12.5 per
cent of raped women were expelled from their homes after experiencing sexual
violence, and 6 per cent were similarly treated in both in 2006 and 2007.%%® Often this
rejection is further exaggerated for victims who suffer from fistula, victims who
become pregnant and bear children as a result of rape, or victims who contract

sexually transmitted diseases, including HIV/AIDS.%® Moreover, blurred lines of

%0 vinck P ‘Outreach Evaluation: The International Criminal Court in the Central African Republic
(2010) International Journal of Transitional Justice 30; Petit F Sensibilisation a la CPI en RDC: Sortir
du Profil Bas (2007) 13.

1 \anWoudenberg A Country of Origin Information Report: Democratic Republic of Congo (2008)
258.

%62 Art, 454 Law N°87-010 on Family Code of 1987.

%63 Art. 448 Family Code (1987).

%64 Art. 451 Family Code (1987). Married women represent the majority of women victims of GBV. In
south Kivu for example, they represented 59.1 per cent of the victims of rape. Single women, not
subject to the marital authorisation represent only 17.7 per cent of victims. However, they still faces
societal discrimination. See Ohambe MCO et al (2005) 30.

%3 Steiner B et al ‘Sexual Violence in the Protracted Conflict of DRC Programming for Rape Survivors
in South Kivu’ (2009) 3 Conflict and Health 5.

%6 Report of the Panel on Remedies and Reparations for Victims of Sexual Violence in the
Democratic Republic of Congo to the High Commissioner for Human Rights’(2011) 49.
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‘consent’ add to women’s vulnerability. Any man in the extended family or in the
community can have access to her without the woman being able to refuse. The

notion of consent is non-existent and therefore cases are not reported as violations.?’

3.4.2.3 The place given to women in the judicial system

As a result of cultural barriers, women often do not make complaints of, or report rape
as soon as they are perpetrated, rendering it difficult for forensic doctors to collect
evidence of the offence. Furthermore, judges often tend to display a discriminatory
attitude regarding the complaints of women victims of rape,?*® and most communities
stigmatise women who have been raped and hold them equally responsible for the

shame and humiliation that they have suffered.?®

3.4.2.4 Economic obstacles

The DRC was ranked 142 out of 146 countries by the 2011 Development Index,
which indicated that 80 per cent of the 67 million population of the DRC live on less
than US $2 per day.?’® Economic constraints are a further barrier for women survivors
of GBV. They lack money to pay required justice fees or do not obtain justice when
combatting economically strong perpetrators. For instance, the position of women in
South Kivu is characterised in economic terms by the ‘feminisation of poverty’,
exacerbated by the lack of policies and mechanisms for the advancement of women.

Economic instability aggravates the vulnerability of women to GBV.?"

3.4.3 Challenges to prosecution of GBV at the ICC

The jurisdiction of the ICC over GBV perpetrated in the DRC is limited by the
doctrine of complementarity, and ought only to relate to the prosecution of crimes of
‘sufficient gravity’. As such, the ICC cannot shoulder full responsibility for enforcing

international norms for all acts of GBV perpetrated during the conflict in the DRC. It

%7 Rodriguez C (2009) 45.

%68 Art, 448, Family Code (1987)

269 Ohambe MCO et al (2005) 27.

210 African Economic Outlook (2008) available at
http://www.afdb.org/portal/page? pageid=473,20970243& dad=portal& schema=PORTAL
(accessed 23 April 2012).

™ International Monetary Fund Interim Poverty Reduction Strategy Paper (2002) 15.
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is crucial that the government of the DRC do its part to complement the work of the
ICC.272

Another challenge is the fact that contrary to the ICTY and the ICTR, the ICC did not
emphasise prosecuting GBV perpetrated in the DRC. Furthermore, the ICC has failed
to place other acts, such as, ‘enforced prostitution’ and ‘forced pregnancies’

mentioned in the Rome Statute at the centre of prosecutions.

3.5 Impact of impunity of GBV on the safety of women

The large number of civilian perpetrators can only be due to the collapse of the state
security apparatus and the crumbling of social and communal protection mechanisms.
Impunity of military perpetrators who used rape as a weapon of war has permeated
society, as a result of which women collectively suffer harm. It was reported that
husbands and other intimate partners perpetrated 22.5 per cent of the documented rape
in the DRC in 2010.2® Such revelations contradict the general perception that only
combatants perpetrated rape and other forms of GBV in the DRC. Although the law
considers assault to be a crime, it does not specifically address spousal abuse, and
police rarely intervene in domestic disputes. No reports of judicial authorities have
shown that any action has been taken in domestic jurisdictions in cases of domestic or

spousal abuse.?’

Furthermore, the rare victims of GBV who were able to overcome the challenges to
access to the judicial system and who were able to bring their case to court and get a
judgment that condemns the perpetrators and awards them reparations in the form of
damages, there is great frustration. The indemnity awards are not paid, even in the
cases where the state has been held liable in solidum. This is a matter of widespread

concern to judicial officers and provincial government authorities, as well as civil

272 5chiff BN Building the International Criminal Court (2008) 54.

213 YsDS Country Report on Human Right Practices for 2007 (2008) 125; Clark M ‘Shocking Congo
rape statistics show husbands - not just soldiers, rebels - perpetuate the problem’ (2010) The Christian
Science Monitor available at http://www.csmonitor.com/World/Africa/Africa-
Monitor/2011/0512/Shocking-Congo-rape-statistics-show-husbands-not-just-soldiers-rebels-
perpetuate-the-problem (accessed 06 February 2012).

M USDS (2007) 5.
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society and the victims themselves. The failure to pay these awards is undermining

the judiciary and the confidence of victims in the justice system.?”

3.6 Conclusion

This chapter indicates that there is no accurate information on the extent to what GBV
perpetrated during the conflict in the DRC and in its aftermaths has been prosecuted
at the national level. In the absence of a national system of centralisation of lawsuits,
the rare available information on the prosecution for GBV transpired in reports from
international human rights organisations.

A fact emerging from these reports is that the few instances of prosecution for GBV is
far infinitesimal compared to the number of GBV perpetrated, leaving the majority of
perpetrators unpunished. This is due in part to the challenges that hinder the

functioning of the legal system in the post-conflict setting prevailing in the DRC.

Congolese women faces specific challenges inherent to the patriarchal nature of the
DRC society while attempting to access the criminal justice system for the redress of
GBYV abuses they endured. Some of the specific challenges include lack of financial
and educational empowerment and patriarchal legislative instruments, among others.
While there exist various programs that directly support victims of GBV, notably
medical services and socio-economic support, there is a largely unmet tremendous
need of justice for survivors of GBV. Furthermore, the high level of impunity has

deteriorated the safety and well being of women, exposing them to further abuses.

Despite various challenges, some progress has been made in the prosecution for GBV
acts, with the assistance of international humanitarian organisations. Subsequently,
military courts have prosecuted a limited number of GBV acts. This has also been
complimented, although in a limited way, by prosecutions at the international level,

two ongoing cases and one finalised, at the ICC level.

The next chapter of this research paper provides conclusions and formulate
recommendations on measures to be taken in order to reinforce access of women

survivors of GBV to the legl system in the post-conflict situation in the DRC.

2> Report of the Panel on Remedies and Reparations for Victims of Sexual Violence in the
Democratic Republic of Congo to the High Commissioner for Human Rights’(2011) 49.
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CHAPTER FOUR: CONCLUSIONS AND RECOMMENDATIONS

4.1 Introduction

As generally observed during conflict situations, GBV were perpetrated against
women in the conflict that prevailed in the DRC from 1996 to 2003. After the official
end of war in 2003, GBV have continued to be perpetrated against women at a larger
scale, not only in areas that are still experiencing active conflict activities, but have
also extended to areas in relative calm. The number of civilians as perpetrators has
increased, combined with GBV committed by staff of humanitarian organisations.

4.2 Research questions answered

The present research was aimed at responding to three important, but related
questions. The present section provides a synopsis of the research findings in relation

to the three questions.

4.2.1 Research question 1: To what extent has the DRC implemented the

international treaties proscribing GBV, which it had ratified?

The research found that the DRC has domesticated most of the international treaties
concerning GBV that it had ratified. For instance, the Military Justice Code and the
Military Penal Code were amended in 2002 to, not only include prohibition of GBV,
but also to confer power to the military courts to prosecute GBV as war crimes and
crimes against humanity. The Constitution adopted in 2006 prohibits GBV as war
crime and crimes against humanity. Furthermore, amendments were made to the
Penal Code and the Civil Procedure Code in 2006 through two laws on sexual
violence: the law N° 06/018 of 2006 and law N° 06/019 of 2006. These laws
broadened the definition of acts constituting GBV by including acts such as enforced
pregnancies, rape within marriage and other acts into acts constituting GBV against
women. However, despite the above progressive developments with regard to the
domestication of international treaties, their actual implementation in practice has
been minimal due to the political, financial and institutional challenges that have
bedevilled the DRC after the conflict. The above challenges have limited the potential
of the domestic normative and institutional structures to respond effectively to the

plight of women survivors of violations, especially with regard to access to justice,

56



the punishment of the perpetrators of GBV and the payment of reparations to the
survivors of GBV. Moreover, regressive paternalistic laws and practices that remain
in force, such as those requiring married women to obtain written authorisation from
their husbands for them to be able to initiate judicial action, have also limited the

ability of women survivors of violence to access justice and reparations.

4.2.2 Research question 2: To what extent have GBV perpetrated during the
armed conflict in the DRC and its aftermaths been prosecuted at the national

and the international level?

Concerning the prosecution of GBV at the international level, the research showed
that only one case involving indictments on GBV is being examined at the ICC
against Germain Katanga and Mathieu Ngudjolo Chui. The prosecution of
Mbarushimana for, inter alia, GBV perpetrated by members of the FDLR against
women in the Kivus have been cancelled. On another note, in the prosecution of
Thomas Lubanga, charges of GBV could not be confirmed despite numerous
testimonies of GBV endured by girl child soldiers enrolled in the FPLC. Similarly, no
GBV acts are part of the indictments against Bosco Ntaganda despite reports of
human rights NGOs displaying a number of acts perpetrated by troops of FPLC and
CNDP under his control.

At the ICJ level, the research found that among neighbouring countries alleged of
commission of GBV in the DRC, only Uganda has been condemned for human rights
violations including GBV. The research has also indicated that there has been no
report of prosecution of UN peacekeepers in the UN troop contributing countries for
GBV acts perpetrated in the DRC, although GBV perpetrated by peacekeepers were

widely reported and were acknowledged by UN officials.

Analysis of access to justice for women survivors of GBV at the national level
suffered a major challenge due to the lack of sufficient information or a law-reporting
database where decided cases are reported. Congolese judicial decisions are not
published, either in a law report or in a journal, nor are they centralised. Thus while
gathering information on prosecution of GBV at the national level, it has been
extremely difficult to provide exhaustive and detailed information on the number of

GBYV cases that has been examined by domestic civil and military court, and the
57



number of perpetrators that were found guilty. However, scarce information on the
prosecution of perpetrators within military courts could be gleaned from reports of
international humanitarian organisation and were provided in chapter three. Contrary
to the first years of the post-conflict situation when prosecution of GBV was only
directed at junior army officers, there is a growing number of prosecutions of high
ranked FARDC military officers, such as the trial of General Jérome Kakwavu,
Lieutenants-Colonel Eliwo Ngoy and Bokila Lolemi, and Colonel Mosala. Another
encouraging fact is that GBV perpetrated outside conflict zones of the east are also
being prosecuted as in the example of the prosecution of GBV in Mbandaka, Equateur

province.

4.2.3. Research question 3: To what extent do women survivors of GBV access
the institutions of the legal system in the DRC and international level? What are

the challenges they face?

The research found that women faced difficulty in accessing the ICC due primarily to
the lack of information on the existence and the functioning of the ICC, and also due
to the lack of a witness protection system in the DRC. Victims of GBV refused to
testify against the perpetrators arrested at the ICC for fear of reprisal from members
of the armed groups to which the perpetrators belonged, and which are still active in
the east of the DRC.

Challenges to the access of women to the domestic judicial system were displayed in
chapter three and were compartmented into two groups: challenges related to the
judicial system and challenges related to women. The judicial system of the DRC
faces numerous challenges that obstruct its functioning including, minimal budget,
corruption, understaffing and lack of infrastructures. These challenges considerably
reduce the capacity of the judicial system to prosecute GBV effectively. Furthermore,
women survivors of GBV continue to experience excessive discrimination within the

judicial system as judges overlook complaint of women.

Challenges on the side of women include societal barriers influencing the place given
to women in the Congolese society, which is a result of the patriarchal system that is
prevailing in the DRC. Ignorance and economic constraints are other challenges

specifically affecting women’s access to the judicial system.
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4.3 Conclusions

The research has highlighted the difficulty in determining the actual extent of GBV
perpetration in the DRC due to a lack of accurate data and a coordinated
documentation of the GBV incidences in the DRC. A reliance on GBV data provided
by the international humanitarian organisations working in the DRC, some of which
are at times contradicting, makes it difficult to determine the actual extent of the
problem, making it even more difficult to design adequate responses to the problem.
The need for an efficient and coordinated data collection, collation and documentation
strategy is therefore key in the development of responses to the GBV situation in the

DRC, of which access to justice is but one.

Although the DRC has established legislation and mechanisms for addressing GBV
perpetrated during the conflict, GBV acts are not efficiently prosecuted. A significant
number of perpetrators were not held accountable for their acts, and survivors of GBV
seldom accessed the judicial system. Moreover, the research has demonstrated that the
inadequate access of women to the judicial system and the minimal trial of
perpetrators of GBV have generated a general impunity in the DRC. This impunity
resulting from the insufficient prosecution of perpetrators has further exposed women
to more instances of GBV, as has been indicated by the massive rise in the number of
GBV perpetrated after 2003, and the increased involvement of civilians in the

perpetration of GBV.

4.4 Recommendations

Although political and financial challenges prevailing in the post-conflict situation in
the DRC limits the availability of means to address the problem of access of survivors
of GBV to the judicial system, a number of actions can be undertaken in order to
address the challenges that obstructs the access of women to the judicial system in the
DRC.

The research paper thus proposes the following recommendations:

4.4.1 Reinforcement of the judicial system

Further efforts are necessary to reform the justice system encompassing both military

and civilian courts and reinforcing all stages of the criminal justice processes. There is
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an urgent need to strengthen the penitentiary system, as it is one of the steps that
allow enforcement of judgment produced by courts. This aspect of the criminal justice
system plays an important deterrent role, as it ensures that perpetrators sentenced to
imprisonment spend their time behind bars, sending a strong message on the
seriousness of prohibition of GBV, and consequently strengthening the security of
women. Reinforcement of the judicial system should be done through the allocation
of a more consistent budget for the running of the judicial system. Reform of the
judiciary should also encompass the appointment of more women as police
investigating officers, prosecutors, magistrates and judges to enhance the reporting,

investigation, prosecution and punishment of GBV perpetrators.

4.4.2 Revision of domestic laws

There is a need for judicial reform to enhance the access of women to the judicial
system, in compliance with the international and national instruments that forbid
latent discrimination against women. For instance, the imposition of an authorisation
from the husband for a married woman to access the judicial system should be
removed from the Civil Code. The process of legislative reforms should be
consultative and must draw from the experiences of women survivors of GBV. In
reviewing (discriminatory) legislation, due consideration needs to be directed at
guaranteeing that all existing loopholes in domestic legislation which foster

discrimination are fully plugged.

4.4.3 Sensitisation on women’s rights

There is a need for intensive sensitisation on the rights of women to eradicate the
perception that the rights of women are not part of the corpus of human rights, and
thus the perception of GBV as normal acts. Post-conflict gender-justice is a key
component of post-conflict reconstruction in the DRC. Its implementation needs to be
understood as a broad strategy of fostering reconciliation by prioritising the access of
women survivors of GBV to the judicial system. Consistent with the former, its
implementation should be emphasized, as it conveys a strong message that a just

society does not turn a blind eye to the violation of women’s rights.
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4.4.4 Follow up of prosecution of GBV acts at the international level

A follow up on the prosecution of GBV should be undertaken at the international
level, both at the ICC and in the countries of origin of UN peacekeepers responsible
of GBV. If accountability is to prosper and impunity is to be dealt with, the need for
the zealous implementation of the laws on GBV at all levels cannot be

overemphasised.

4.4.5 Women’s access to legal aid programmes

With regard to the long-term strategies, it is suggested that authorities establish
targeted programmes to address and ameliorate the challenges women survivors
encounter in accessing the judicial system such as widespread illiteracy and ignorance
of the law.

In relation to institutions, there is a need for the establishment of a pro bono judicial
assistance programme that will provide advice, explanation and assistance especially
to women, including survivors of GBV, on the functioning of the domestic judicial
system and accompany victims through the whole process and duration of the judicial

proceedings.

4.4.6 Addressing compensation of women victims of GBV

The authorities in the DRC need to finalise the settlement of compensation in relation
to the perpetration of GBV committed by neighbouring national armies during their
campaign on DRC territory. The former needs to be undertaken as a crucial
component of the broad healing process essential for sustaining stability in the

aftermath of conflict.

Furthermore, the state must be prompted to fulfil its obligation of damages towards
survivors of GBV to whom reparation have been given by judicial institutions. In this
regard, a scaled plan of payment of reparation to survivors of GBV, which takes into
account the capacity of the state, should be established and commence to function in
order to send a strong signal that GBV are a priority for the DRC and that they are

being addressed.
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As the DRC consolidates its post-conflict reconstruction programmes, post-conflict
gender justice needs to be treated as a fundamental pillar of the restoration of state

institutions, thus acknowledging that women are the backbone of the DRC and that
they have endured untold suffering from which they need reparation.
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