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amount to torture.
133

 The Rome Statute of 1998 brought about a notable feature 

stating an unprecedented commitment to guarantee a participatory role of victims in 

the proceedings of the ICC, with particular attention to female victims.
134

  

Clearly, there exists an ample international treaties providing for the possibility to 

prosecute the GBV acts that were perpetrated against women in the DRC during the 

conflict and its aftermaths. The majority of these treaties have been ratified by the 

DRC. Furthermore, as the DRC has a monist system, ratified international treaties can 

be directly referred to in domestic courts. Besides, the ICC has the authority to 

prosecute GBV acts perpetrated in the DRC that amount to grave breaches to IHL.  

In addition to the available international normative framework providing legal basis 

for the prosecution of GBV acts perpetrated in the DRC during the conflict and in its 

aftermath, it is important to explore the local normative framework applicable to the 

GBV acts perpetrated in the DRC as all GBV acts did not constitute grave breach to 

IHL and are thus not prosecutable at the international level. The following section 

analyses the existing normative and structural framework for the prosecution of GBV 

at the national level. 

2.7 GBV in national the legislation of the DRC  

Subsequent to the ratification of international treaties, the DRC revised its domestic 

laws to match international standards. Below are the main domestic laws that were 

revised regarding GBV. 

2.7.1 The Military Justice Code and the Military Criminal Code of 2002  

The Military Code was the first national instrument enacted with the aim of upgrading 

the protection of women against GBV. In 2002, a new Military Justice Code
135

 and a 

Military Criminal Code
136

 were enacted, replacing the old Military Justice Code of 

1972.
137

 The Military justice Code of 2002 defines acts of sexual violence as a war 

crime and as a crime against humanity.
138

 These definitions are almost similar to 
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134
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those provided in the Rome Statute. However, Adjami and Mushiata contend that the 

definitions of ‘war crime’ and as a ‘crime against humanity’ given by both of the 

Military Codes are unclear.
139

 In addition, the Military Criminal Code of 2002 

establishes the principle of command responsibility
140

 and thus opens a door for the 

prosecution of high-ranking officers as accomplices when they have tolerated serious 

human rights violations, including GBV, perpetrated by their subordinates.  

2.7.2 The Constitution of 2006 

In 2006 a new Constitution was adopted by the DRC. The Constitution of 2006 

embraced international standards on the protection of women against GBV. Thus, it 

repealed the gender discriminative provisions embodied in the previous Constitution, 

the Constitution of 1988,
141

 and explicitly prohibited discrimination on the basis of 

sex. The Constitution of 2006 proclaimed ‘parity’ between men and women,
142

 which 

automatically gave to women the right to equally access institution of the national 

legal system for the redress of their rights in the event of any abuse. Furthermore, the 

Constitution of 2006 specifically mentions sexual violence and provides:  

‘any sexual violence committed against any person with the intention to destabilise or to 

displace a family and to make a whole people disappear is established as a crime against humanity 

punishable by law.’
143

 

In the same year of the adoption of the new Constitution, two additional laws 

specifically addressing GBV were adopted. An overview of these laws is given 

below. 

2.7.3 The Laws on sexual violence of 2006 

In 2006 the Congolese Criminal Code of 1940
144

 was amended by Law N° 06/018 of 

2006 on sexual violence.
145

 This law criminalised new acts as GBV, such, as the 

insertion of objects into the female genital organs,
146

 rendered possible rape within 
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140
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141
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142

 Art. 14 Constitution of the DRC of 2006. 
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marriage, established that men could also be victim of rape,
147

 thus broadening the 

scope of acts that can constitute GBV.
148

 Another noticeable improvement brought by 

law N° 06/018 of 2006, is the removal of consideration of the moral character of a 

victim of rape, mentioned under article four of the Criminal Code of 1940.
 
This article 

provided that if the sexual character of the victim had been questionable at any time in 

the past, for instance if the victim had been alleged acts of prostitution or adultery, 

this could constitute a mitigating circumstance for the defendant.
149 

The Criminal Procedure Code of 1959
150

 was also amended in 2006 by another law 

on sexual violence, notably Law N° 06/019 of 2006.
151

 The innovations brought about 

by this law include: the withdrawal of the release on bail of alleged perpetrators of 

GBV;
152

 the obligation that the duration of judicial proceedings for rape must not 

exceed three months;
153

 the institution of a right of victims to be seen by a doctor and 

a psychologist; and the obligation to guarantee corporal security and psychological 

wellbeing of victims and witnesses of GBV during legal proceedings.
 154

 

Notwithstanding the significant amendments brought to the Criminal Code and the 

Criminal Procedure Code, the laws on sexual violence of 2006 present noteworthy 

disadvantages for survivors of GBV. One of the weaknesses is that the amount of 200 

000 Congolese Francs (CDF) ($US 221) allocated to survivors of forced sexual 

intercourse with animals;
155

 genital mutilation;
156

 intentional contamination with an 

incurable disease;
157

 and sexual enslavement,
158

 is insignificant compared to the 

damage borne. Moreover, survivors of sexual harassment and victims of enforced 

marriage are respectively entitled to ridiculous amounts of 50 000 CDF (US$ 55) and 

100 000 CF (US$ 111).  

                                                 
147
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Another weakness of the 2006 laws on sexual violence is the absence of an 

established reparation amount for victims of forced sterilisation, enforced pregnancy, 

and forced prostitution. Luckily, this deficiency can be addressed by a disposition of 

the Civil Code of 1987 which stipulates that ‘any act whatsoever that causes harm to 

another obliges the person by whose offence the harm was caused to make amends for 

this harm’.
159

 Furthermore, the Civil Code of 1987 implies State and command 

responsibility,
160

 principles enshrined in international standards of reparation.
161

 

2.8 Conclusion  

Although the armed conflict that arose in 1996 was officially put to an end in 2003, 

the DRC is yet to enjoy peace, particularly in the east where certain armed rebel 

groups are still active. Available data form international humanitarian organisation 

shows that GBV against women was perpetrated at a large scale during the conflict 

and in its aftermath. Alarming numbers of rape and acts including, sexual mutilation, 

cutting off of breasts, intentional transmission of sexually transmitted diseases, sexual 

enslavement, enforced pregnancy and so forth were reported.  

However, available data on GBV acts committed against women in the DRC are 

certainly inexact, with regards to substantial obstacles that hinder the process of 

reporting GBV. Thus, there is an imperative need for accurate data on GBV acts in 

order to guarantee prosecution of perpetrators.  

There exist a large amount of normative international and national framework that 

addresses the GBV crimes perpetrated against women in the DRC. Furthermore, 

international structural frameworks, such as the ICC, can contribute to the quest of 

access to justice for women survivors of GBV acts committed in the DRC by 

prosecuting perpetrators of GBV acts that amounted to serious breaches of IHL. 

The next chapter questions the extent to which the available national and international 

laws and institutions have been used to facilitate the access of women survivors of 

GBV to justice and to guarantee prosecution of perpetrators.  
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implementation.
183

 A similar example is the case of Major Pitchen against whom the 

military prosecutor of Bukavu issued an arrest warrant for rape on 13 February 

2006.
184

 

The only notable case of prosecution of a high ranked officer of FARDC for GBV is 

the one involving General Jérôme Kakwavu, former leader of the UDC/FAPC.
185

 

The trial of Kakwavu started on 25 March 2011 at the High Military Court in 

Kinshasa and is still ongoing.
186

 

In her study on the reasons for rape in the DRC, Kelly established that in some cases 

the military leadership do not consider rape as a violation of women’s rights, but 

rather as a contribution to the war.
187

 Furthermore, from the interview of combatants 

undertaken by Baaz and Stern in the east of the DRC, it could be concluded that from 

the perspective of soldiers, rape becomes possible and ‘normalised’ in particular 

wars.
188

 Subsequently, a different perception of GBV and other violations perpetrated 

against women may explain the reluctance of military authorities to prosecute 

FARDC members for acts of GBV against women, thus living an extensive number of 

perpetrators unpunished.
189

  

The scarcity of prosecution of members of the FARDC for acts of GBV has 

undermined the efforts that have been made by survivors and NGOs seeking the 

prosecution of both high ranked officers and low-ranking soldiers who perpetrated 

GBV during the conflict and its aftermaths.
190

 Very little has been done to invoke the 

criminal responsibility of FARDC top officials for the GBV perpetrated by 

themselves and by troops under their command.
191
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The subsequent paragraph navigates prosecution of GBV within rebel-armed groups 

prior to their inclusion into FARDC.  

3.2.2 Prosecution within rebel-armed groups 

3.2.2.1 The Gbadolite trial by the Movement of Liberation of Congo (MLC) 

In 2002 the MLC rebel group created a military court known as the Conseil de Guerre 

de Garnison de Gbadolite, which heard cases against 20 MLC combatants by 

February 2003.
192

 Two accused were found guilty of rape and were respectively 

sentenced to one year and to ten months of imprisonment. These prosecutions took 

place in reaction to GBV perpetrated by MLC forces in October and November 2002 

during military operations known as Effacer le Tableau (Erase the Blackboard) 

carried out in Mambasa territory.  

3.2.2.2 Prosecution by the Congolese Rally for Democracy (RCD-Goma) 

The RCD-Goma opposition group also prosecuted one of its combatants for GBV in 

2003. The soldier, alleged to have raped a 13 years old girl, was found guilty of rape 

and was sentenced to five years imprisonment.
193

 His accomplice, alleged to have 

accompanied the rapist and to have driven away the victim’s brother, was acquitted. 

However, one year later, the military prosecutor stated that the convicted person had 

escaped from prison in June 2004.
194

  

Access to justice and legal remedies, including reparations, are important points in 

addressing GBV perpetrated during conflicts and their aftermaths. In the aftermath of 

the conflict in the DRC, international humanitarian organisations and the UN included 

GBV in their programmes. A large number of humanitarian organisations provided 

medical and psycho-social assistance to victims of GBV, while a smaller number 

implemented programmes addressing the legal aspect of GBV by providing judicial 

assistance to victims of GBV or facilitating their access to the legal system.  

                                                 
192
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The American Bar Association Rule of Law Initiative (ABA-ROLI) is recognised for 

its programmes reinforcing the access to justice in the DRC. ABA-ROLI have 

reportedly provided pro bono legal assistance to nearly 1 100 survivors of GBV for 

the period between January 2008 and March 2010 in the Kivu provinces. The ABA-

ROLI filed roughly 550 cases with the national police, resulting thus far in 118 trials 

and 72 convictions.195 The ABA-ROLI has also conducted GBV centred mobile courts 

aimed at bringing justice to women in isolated villages. In order to ensure fair trials, 

the ABA-ROLI has financed, and continues to finance, lawyers for both perpetrators 

and victims. Further, the ABA-ROLI has conducted training sessions for police, 

prosecutors, judges and lawyers to promote the effective investigation and 

prosecution of GBV. Finally, the ABA-ROLI also established a legal aid clinic in 

Goma (north Kivu province), which has provided judicial awareness to 700 people 

between 2008 and 2010, many of whom are women.  

From the above information, it is clear that the number of GBV acts prosecuted at the 

national level is very little. The next section examines the extent to which GBV acts 

perpetrated in the DRC, are prosecuted at the international level.  

3.3 Prosecution of GBV at the international level  

Some of the GBV acts perpetrated in the DRC are prosecutable at the international 

level. This includes the GBV acts that constituted grave breaches of IHL, GBV 

committed by members of regular armies from neighbouring countries, and GBV 

perpetrated by UN peacekeepers. The next section investigates the extent to which 

GBV perpetrated in the DRC, amounting to grave breaches of IHL, has been 

prosecuted at the ICC.  

3.3.1 Prosecution at the ICC 

Consequent to signature of Rome Statute on 8 September 2000 and ratification on 11 

April 2002, the government of the DRC referred the situation of crimes committed in 

its territories to the jurisdiction of the ICC and asked the prosecutor to investigate the 

                                                 
195
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crimes.
196

 The ICC officially opened investigations in the DRC on 23 June 2004.
197

 

However, investigations were initially restricted to the Ituri district and have not dealt 

with crimes perpetrated elsewhere in the DRC. In 2008 the ICC Prosecutor Ocampo 

announced that his office would open a third investigation into crimes committed 

during the ongoing conflict in the Kivus.
198

 Ocampo stated that pursuant to ‘positive 

complementarity’, his office would explore sharing information about its 

investigations with Congolese judicial authorities for prosecution of other crimes 

falling within the jurisdiction of national judicial institutions. Since the 

announcement, the Office of The Prosecutor has provided few details about the status 

of investigations in the Kivus. 

To date, only three cases arising from the situation in the DRC have been examined at 

the ICC, of which only one has led to indictment for GBV acts. The first case is 

Prosecutor v Thomas Lubanga Dyilo, who is being prosecuted for enlisting and 

conscripting children under the age of 15 years into the Patriotic Force for the 

Liberation of Congo-FPLC.
199

 The initial indictments against Lubanga comprised 

rape and sexual violence as war crimes and crimes against humanity, though they 

were not confirmed.
200

 In May 2010, the lawyers of victim participants together with 

international NGOs
201

 petitioned the ICC to consider additional charges against 

Lubanga, and include sexual slavery and cruel and unusual treatment, in order to 

reflect the routine rape of child soldiers.
202

 The request to expand the charges against 

Lubanga to include GBV was rejected, as the Office of The Prosecutor suggested that 
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amending the indictments against Lubanga would be detrimental to the due process 

rights of the accused.
203

 During the trial hearing that started on 26 January 2009 and 

despite numerous testimonies of the young girl soldiers on the repeated rape they 

suffered on the hands of their commanders,
204

 the Trial Chamber clearly indicated that 

it could not consider issues of sexual violence in the context of the judgment. 

However, the Trial Chamber stated that issues of GBV might be relevant at the 

sentencing stage and could be taken into consideration at the reparation phase.
205

 Dov, 

in his criticism of the failure of the Trial Chambers to add charges of GBV in the 

indictments against Lubanga, contends that there is no clear reasoning explaining the 

refusal of the Trial Chamber to consider sexual violence charges against Lubanga.
206

  

However, it is important to note that because no evidence of GBV was put forward in 

the confirmation of charges hearings, any such evidence that emerged subsequently in 

the trial could not be used because it would exceed the ‘facts and circumstances’ as 

confirmed in the pre-trial phase of the case. The Rome Statute of 1998 provides that 

‘the Court may base its decision only on evidence submitted and discussed before it at 

the trial’, not at the confirmation of charges hearing.
207

  

On 14 March 2012 Trial Chamber I of the ICC gave its first verdict and convicted 

Lubanga.
208

 However, the sentence will be imposed at a later date, and it’s only then 

that the Trial Chamber I will have to decide whether girl child soldiers can receive 

reparation for GBV they endured.  

Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui
209

 is another case 

examined by the ICC and which include an indictment for GBV acts. Katanga and 
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Ngudjolo are jointly prosecuted for crimes including sexual slavery as a crime against 

humanity and as war crime, under the Rome Statute of 1998.
210

 The charges on GBV 

against Katanga and Ngudjolo were confirmed on 26 September 2008,
211

 the trial 

started on 24 November 2009 and is still ongoing. On 15 may 2012, the closing 

statements on the trial of Katanga and Ngudjolo were being given.
212

 

Prosecutor v Bosco Ntaganda is another case under examination at the ICC for crimes 

perpetrated in the DRC. Although international and national human rights NGOs 

reports mention cases of GBV perpetrated by armed groups under the leadership of 

Ntaganda (the FPLC and the CNDP
213

), no charges of GBV appears in the 

indictments against Ntaganda. Human rights activists deplore the limited scope of the 

charges against Ntaganda and seek revision of the indictments to include inter alia 

crimes of rape and sexual violence ‘in order to ensure that ICC investigations and 

prosecutions are representative of crimes committed’ in the DRC.
214

 

A fourth case, Prosecutor v Callixte Mbarushimana
215

 was opened at the ICC and 

comprised GBV indictments. On 28 September 2008 an arrest warrant was issued 

against Mbarushimana, alleged executive secretary of the Rwandan rebel group the 

FDLR-FCA,
216

 for inter alia rape acts perpetrated in the Kivus between January 2009 

and 20 august 2010 that amounted to crime against humanity and war crime.
217

 

However, charges against Mbarushimana were declined, and on 16 December 2010 

the Pre-trial Chamber I decided by majority to release him.
218 
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The ICC established a ‘Victims Trust Fund’ with the mission to help the most 

vulnerable victims affected by crimes within the jurisdiction of the ICC.
219

 It supports 

rehabilitation of victims (and their families) to directly meet their physical, material 

and psychological needs linked to the harm caused by crimes within the jurisdiction 

of the ICC. This considerably limits the number of survivors of GBV that can benefit 

from assistance of the Victims Trust Fund. To date, the Fund is reported to have 

assisted over 5 000 victims of GBV in the DRC and northern Uganda.
220

  

It can be concluded that so far the ICC has failed to prosecute GBV acts perpetrated 

against women during the conflict in the DRC, a failure seen by Sharratt as indicative 

of the way human rights advocacy has come to overlook women.
221

 However, 

Congolese women victims of GBV encountered numerous challenges to access the 

ICC and the advantages of the Trust Fund. The following sub-section analyses the 

challenges that obstructed access of women survivors of GBV to the ICC. 

3.3.1.1 Challenges to the access of women survivors of GBV to the ICC  

For the first time in the history of internationalised Criminal Courts, victims were 

given the opportunity to participate in the proceedings before an Internationalised 

Criminal Court, the ICC.
222

 In its interpretation of article 68(3) of the Rome Statue, 

Trial Chamber I concluded that the participation of victims is not limited to 

investigation of cases as it ‘does not exclude the stage of investigation of a 

situation’.
223

  

However, Congolese women encountered difficulties in accessing the ICC due 

primarily to the lack of information on the existence and the functioning of the ICC, 

but also due to the lack of a witness protection system in the DRC. Victims of GBV 

refused to testify against the perpetrators arrested at the ICC for fear of reprisal from 

                                                 
219

 Resolution ICC-ASP/4/Res.3 on the Regulations of the Trust Fund for Victims (2005). 
220

 Trust Fund for Victims Reviewing Rehabilitation Assistance and Preparing for Delivering 

Reparations: Programme Progress Report 2011 (2011) 24. 
221

 Sharratt S (2011) 28.  
222

 Art. 68(3), Rome Statute (1998). 
223

 Situation in the DRC, Situation No. ICC-01/04-101-tEN-Corr, Decision on the Applications for 

Participation in the Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5, and VPRS 6, Public 

Redacted Version, (Pre-Trial Chamber I, Jan. 17, 2006) at para 38; War Crimes Research Office & 

American university of Washington College of law ‘Victim Participation Before the International 

Criminal Court’ 5 (2007) at 8-11, 16-18. 

 

 

 

 



 45 

members of the armed groups to which the perpetrators belonged, and which are still 

active in the east of the DRC.
224

 

The ICC is not the only international court that has the competency to examine acts of 

GBV perpetrated during the conflict of the DRC. The International Court of Justice 

(ICJ) have the legal competence to prosecute GBV acts committed by members of 

regular armies of neighbouring countries involved in the conflict in the DRC. The 

next subsection analyses the extent to which Congolese women victims of GBV 

accessed justice at the ICJ. 

3.3.2 Prosecution at the International Court of Justice  

The ICJ subscribes to the Principle of country responsibility for acts perpetrated by its 

nationals in another country.
225

 Troops from neighbouring countries party to the 

conflict in the DRC, such as, Uganda, Rwanda, Burundi and Angola, allegedly 

perpetrated GBV. Thus they could, and should, be held responsible for serious 

violations of human rights committed by their national armies. 

Consequently, the Security Council considered that in connection with the three wars 

in Kisangani in 1999 and 2000, ‘the Governments of Uganda and Rwanda should 

make reparations for the loss of life and the property damage they have inflicted on 

the civilian population in Kisangani’.
226

 Uganda was ordered to pay reparations to the 

DRC for serious violations of human rights and of IHL committed by its armed forces 

on DRC territory, taking into account the invasion of DRC territory and the military 

occupation of Ituri by Uganda.
227

 However, the DRC requested that the two parties 

reach an amicable agreement as to the sum due in reparations by Uganda, which 

would be determined by the ICJ only in the case of a disagreement between the 
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parties. At the time of writing of this research, negotiations on this matter are still 

underway, and are linked to a wide-ranging process of normalisation of relations 

between the two countries. This is likely to have a negative effect on the rights of 

victims in the name of good neighbourly relations and other diplomatic 

considerations.
228

  

On the other hand, the ICJ has not taken any decision against Rwanda, as Rwanda 

does not accept the jurisdiction of the ICJ.
229

  

A third group of GBV acts perpetrated against women in the DRC can be prosecuted 

at the international level: GBV perpetrated by UN peacekeepers serving under the UN 

mission in the DRC, MONUC-MONUSCO. The next subsection analyses the extent 

to which peacekeepers have been prosecuted in their countries. 

3.3.3 Prosecution in United Nations Troop Contributing Countries 

In 2004, the UN undertook an extensive investigation to uncover the existence and 

extent of GBV perpetrated by UN peacekeepers deployed under MONUC. The 

investigation panel examined 77 cases from December 2004 to June 2005, and found 

that 46 cases were substantiated.
230

 Hence, UN officials acknowledged the 

commission of GBV against women by peacekeepers in the DRC.
231

  

However, prosecution of peacekeepers is subject to the following conditions. First, 

UN peacekeepers are covered by an immunity provided by the Vienna Convention of 

1961.
232

 Thus, no prosecution can be instituted against them at the local level. 
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Secondly, consequent to the agreements between the UN, Troop Contributing 

Countries (TCC) and host states; military and civilian UN personnel are subject to the 

exclusive jurisdiction of their sending State.
233

 Thus, alleged perpetrators of GBV or 

any other criminal acts are sent back to their home countries, upon whom the 

obligation to prosecute is incumbent. Further, following dispositions of Resolution 

1422 of 2002, peacekeepers who are nationals of countries that are non-signatories of 

the Rome Statute are immune from prosecution at the ICC for acts perpetrated in 

peacekeeping operations.
234

  

In the DRC, 17 peacekeepers were repatriated and disciplinary action had been 

initiated against eight civilian personnel in 2005.
235

 In 2009, 11 military personnel 

serving under MONUSCO were repatriated on disciplinary grounds,
236

 and 

substantiated investigation reports were submitted to concerned countries with the 

requirement to take swift disciplinary action.
237

 However, there is ‘no guarantee that 

they [perpetrators] will be disciplined’ or prosecuted in their countries, as the UN can 

only repatriate to his country a peacekeeper alleged to have perpetrated sexual 

offences, but cannot supervise the prosecution in the country of origin.238 However, 

one case of prosecution of peacekeepers in their national countries for GBV 

perpetrated in the DRC transpired. Didier Bourguet,
239

 a UN senior official from 
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France handed over to French authorities in 2004,
240

 was sentenced by a French 

tribunal in 2008 to nine years imprisonment for the rape of two girls.
 241

 

Failure to prosecute more peacekeepers for GBV perpetrated against Congolese 

women, left ‘a feeling of impunity’ among the local population.
242

 Prosecution of 

GBV acts perpetrated in the DRC faces numerous challenges both at the national and 

international level. The next section navigates those challenges.  

3. 4 Obstacles to the prosecution of GBV  

3.4.1 Challenges to prosecution of GBV at the national level 

Numerous obstacles hinder the access of women to the judicial system in the DRC. 

The majority of these obstacles are closely related to the post-conflict setting. As in 

most post-conflicts countries, the reconstruction of the judicial system is the highest 

challenge in the DRC. Most judicial structures are either weak or not fully operational 

and unable to guarantee complete prosecution of perpetrators. Subsequently, survivors 

of GBV and witnesses who testify in GBV cases are exposed to reprisal, re-

victimisation, and stigmatisation.
243

  

Both military and civil institutions of the judicial system in the DRC face the same 

challenges regarding functioning. One of the challenges is an overall lack of 

resources, with only 0.03 per cent of the country’s annual budget allocated to the 

justice sector.
244

 The lack of resources limits investigation capacity of judicial 

institutions and has had a negative impact on available infrastructures. In his report on 

the DRC from 11 April 2008, the UN Special Rapporteur on the Independence of 

Judges and Lawyers noted the impact of financial constraints on access to justice 

when he wrote that: ‘The main reason for the shortage of judges and courts, low 
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salaries and the deplorable material conditions in which they perform their duties is 

the negligible share of the budget allocated to the judicial authority.’
245

 

The legal system in the DRC suffers a shortage of judges and magistrates as noted by 

Leandro above. This is exemplified by the lack of sufficiently trained judges to 

operate at the Constitutional Court created in 2006, which has been noted by the 

Ministry of Justice.
246

 In 2009, the DRC had 2 150 magistrates both civilian and 

military, making for a ratio of 25 000 litigants per judge.
247

 In comparison with the 

international recommended minimum ratio of one magistrate per 3 000 to 5 000 

litigants,
248

 the judge to litigants ratio in the DRC is very high. Furthermore, access to 

justice is exacerbated by the limited capabilities of the judges to deal with a majority 

of issues, especially the lack of strong knowledge on international law and capacity to 

conduct comparative research. The limitations of the skills of judges resulted in low 

conviction rate for GBV acts.  

At present there is no functioning school for magistrates in the DRC. Trainings on 

basic notions of international law are offered by NGOs operating in the DRC, but 

remain insufficient to effectively enhance the capacity of judges and magistrates to 

undertake effective adjudication with regard to GBV cases. There is a significant need 

to reinforce the capacity of judges and magistrates on international law, especially 

international human rights law and international humanitarian law as espoused in 

treaties and other international instruments to which DRC is a state party.
 249

  

Corruption is another challenge to the legal system in the DRC, and has reduced the 

trust of the overall population in the judicial system. The corruption in the legal 

system has led the UN Rapporteur to state that in the DRC ‘[j]ustice is thus for sale to 

those who can afford it’.
250
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The military branch of the legal system in the DRC faces particular obstacles. 

Interference from hierarchy is frequent, and seriously hinders the independence of 

judges. This is exemplified by the delay or failure in the prosecution of GBV 

perpetrated by FARDC officials and members of armed opposition groups. Military 

interference and a culture of unaccountability in the military structures has also led to 

the non-prosecution of members of armed opposition groups who joined FARDC 

through the brassage process. Furthermore, lawyers and advocates in cases involving 

high ranked officers are often threatened and intimidated.
251

Another obstacle to 

prosecution of GBV in military courts is the provision of the Military Criminal Code 

of 2002 stipulating that military judges must have a similar or higher rank than the 

defendants.
252

 This reduces the chances of prosecution of high ranked officers, as 

high ranked military magistrates are rare. 

The detention system, one of the last steps of the judicial system, is also not 

effectively operational in the DRC. Frequent escapes of inmates from detention 

facilities combined with the lack of a witness protection system expose survivors of 

GBV to re-victimisation. In addition, the DRC was ranked 168 out of 182 countries in 

the worldwide corruption perceptions ranking of countries in the 2011 report, clearly 

indicating that corruption is endemic in the DRC.
253

 Prisoners bribe penitentiary 

officers who let them ‘escape’ from prisons.
254

   

Dysfunctions in the judicial system of the DRC have seriously eroded the trust of the 

population regarding its capacity to render justice to survivors of GBV. The 

Congolese population often resort to non-judicial resolution for GBV cases that 

occurs in their communities, through arrangements between the perpetrator’s family 

and the family of the survivor. In some instances, survivors are encouraged to marry 

the perpetrators of rape, or to accept gifts as compensation for assault.
255

  

A further challenge that affects the prosecution of GBV acts in the DRC is the lack of 

accurate data and underreporting of cases of GBV.
256
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In an attempt to respond to the challenges constraining inter alia the access to justice 

for women survivors of GBV, the government of the DRC presented a draft law to 

Parliament in August 2011 on the establishment of a specialised mixed court 

composed of national and international judicial staff to try perpetrators of the most 

serious crimes committed in the DRC between 1993 and 2003.
257

 However, the draft 

was rejected by the Senate, which asked the government to harmonise its proposal 

with other draft laws to combat serious human rights violations in the DRC. No 

information transpired on the advancement in the drafting of new laws by the 

government. 

Women in the DRC face particular obstacles, attached to their gender. These 

obstacles, which worsen the access of women survivors of GBV to justice, are 

exposed in the next subsection.  

3.4.2 Specific challenges to women  

3.4.2.1 Illiteracy and ignorance of laws 

In the DRC, 42.8 per cent of the national female population is illiterate.
258

 Only 10.7 

per cent of adult women have reached a secondary or higher level of education 

compared to 36.2 per cent of their male counterparts.
259

 Education is one of the 

obstacles that restrain women from accessing justice in the DRC. These women 

cannot read or write, and do not speak or understand French, the official language in 

which trials and proceedings are conducted. As a consequence, women are reluctant 

to engage in a process that will be held in a language that they do not understand. 

Furthermore, there is no available national pro bono legal assistance service available 

to all women in the DRC, further exacerbating the plight of women survivors of GBV 

with regard to access to justice.  

There is also a general misunderstanding of the criminal justice system as a whole, 

national and international, in the DRC, an ignorance that is most pronounced among 
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women due to their level of education and literacy. For instance, a study undertaken 

by the ICC noted that only 27 per cent of the Congolese population in the eastern 

DRC and 28 per cent in the capital city Kinshasa are aware of the existence of the 

ICC.
260

  

3.4.2.2 Societal barriers and national legislation 

Society in the DRC is marked by strong patriarchy. For examples widows are 

considered to be the property of the decreased husband’s family in some traditions in 

the DRC and therefore are exposed to suffer GBV from members of his family.
261

 

Furthermore, access of married women to the judicial system is limited by the Civil 

Code of 1987 which requires married women to have written authorisation from their 

husband prior to taking any judicial action.
262

 The Family Code expressly provides 

that ‘a married woman must obtain the authorisation of her husband to effect all legal 

acts for which she must present herself in person’.
263

 The married woman does not 

need the authorisation only if the author of violence is her husband.
264

 This reflects 

the dependence of women on men in Congolese society, and reflect the rejection and 

discrimination women would face while trying to access the judicial systems without 

assistance form a male member of the community. Rejection and ostracisation of 

sexually assaulted women is frequent in all the parts of the DRC. In 2005, 12.5 per 

cent of raped women were expelled from their homes after experiencing sexual 

violence, and 6 per cent were similarly treated in both in 2006 and 2007.
265

 Often this 

rejection is further exaggerated for victims who suffer from fistula, victims who 

become pregnant and bear children as a result of rape, or victims who contract 

sexually transmitted diseases, including HIV/AIDS.
266

 Moreover, blurred lines of 
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‘consent’ add to women’s vulnerability. Any man in the extended family or in the 

community can have access to her without the woman being able to refuse. The 

notion of consent is non-existent and therefore cases are not reported as violations.
267

 

3.4.2.3 The place given to women in the judicial system  

As a result of cultural barriers, women often do not make complaints of, or report rape 

as soon as they are perpetrated, rendering it difficult for forensic doctors to collect 

evidence of the offence. Furthermore, judges often tend to display a discriminatory 

attitude regarding the complaints of women victims of rape,
268

 and most communities 

stigmatise women who have been raped and hold them equally responsible for the 

shame and humiliation that they have suffered.
269

 

3.4.2.4 Economic obstacles 

The DRC was ranked 142 out of 146 countries by the 2011 Development Index, 

which indicated that 80 per cent of the 67 million population of the DRC live on less 

than US $2 per day.
270

 Economic constraints are a further barrier for women survivors 

of GBV. They lack money to pay required justice fees or do not obtain justice when 

combatting economically strong perpetrators. For instance, the position of women in 

South Kivu is characterised in economic terms by the ‘feminisation of poverty’, 

exacerbated by the lack of policies and mechanisms for the advancement of women. 

Economic instability aggravates the vulnerability of women to GBV.
271

 

3.4.3 Challenges to prosecution of GBV at the ICC  

The jurisdiction of the ICC over GBV perpetrated in the DRC is limited by the 

doctrine of complementarity, and ought only to relate to the prosecution of crimes of 

‘sufficient gravity’. As such, the ICC cannot shoulder full responsibility for enforcing 

international norms for all acts of GBV perpetrated during the conflict in the DRC. It 
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is crucial that the government of the DRC do its part to complement the work of the 

ICC.272  

Another challenge is the fact that contrary to the ICTY and the ICTR, the ICC did not 

emphasise prosecuting GBV perpetrated in the DRC. Furthermore, the ICC has failed 

to place other acts, such as, ‘enforced prostitution’ and ‘forced pregnancies’ 

mentioned in the Rome Statute at the centre of prosecutions.  

3.5 Impact of impunity of GBV on the safety of women  

The large number of civilian perpetrators can only be due to the collapse of the state 

security apparatus and the crumbling of social and communal protection mechanisms. 

Impunity of military perpetrators who used rape as a weapon of war has permeated 

society, as a result of which women collectively suffer harm. It was reported that 

husbands and other intimate partners perpetrated 22.5 per cent of the documented rape 

in the DRC in 2010.
273

 Such revelations contradict the general perception that only 

combatants perpetrated rape and other forms of GBV in the DRC. Although the law 

considers assault to be a crime, it does not specifically address spousal abuse, and 

police rarely intervene in domestic disputes. No reports of judicial authorities have 

shown that any action has been taken in domestic jurisdictions in cases of domestic or 

spousal abuse.
274

 

Furthermore, the rare victims of GBV who were able to overcome the challenges to 

access to the judicial system and who were able to bring their case to court and get a 

judgment that condemns the perpetrators and awards them reparations in the form of 

damages, there is great frustration. The indemnity awards are not paid, even in the 

cases where the state has been held liable in solidum. This is a matter of widespread 

concern to judicial officers and provincial government authorities, as well as civil 
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society and the victims themselves. The failure to pay these awards is undermining 

the judiciary and the confidence of victims in the justice system.
275

 

3.6 Conclusion 

This chapter indicates that there is no accurate information on the extent to what GBV 

perpetrated during the conflict in the DRC and in its aftermaths has been prosecuted 

at the national level. In the absence of a national system of centralisation of lawsuits, 

the rare available information on the prosecution for GBV transpired in reports from 

international human rights organisations. 

A fact emerging from these reports is that the few instances of prosecution for GBV is 

far infinitesimal compared to the number of GBV perpetrated, leaving the majority of 

perpetrators unpunished. This is due in part to the challenges that hinder the 

functioning of the legal system in the post-conflict setting prevailing in the DRC.  

Congolese women faces specific challenges inherent to the patriarchal nature of the 

DRC society while attempting to access the criminal justice system for the redress of 

GBV abuses they endured. Some of the specific challenges include lack of financial 

and educational empowerment and patriarchal legislative instruments, among others. 

While there exist various programs that directly support victims of GBV, notably 

medical services and socio-economic support, there is a largely unmet tremendous 

need of justice for survivors of GBV. Furthermore, the high level of impunity has 

deteriorated the safety and well being of women, exposing them to further abuses. 

Despite various challenges, some progress has been made in the prosecution for GBV 

acts, with the assistance of international humanitarian organisations. Subsequently, 

military courts have prosecuted a limited number of GBV acts. This has also been 

complimented, although in a limited way, by prosecutions at the international level; 

two ongoing cases and one finalised, at the ICC level.  

The next chapter of this research paper provides conclusions and formulate 

recommendations on measures to be taken in order to reinforce access of women 

survivors of GBV to the legl system in the post-conflict situation in the DRC. 
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CHAPTER FOUR: CONCLUSIONS AND RECOMMENDATIONS 

4.1 Introduction  

As generally observed during conflict situations, GBV were perpetrated against 

women in the conflict that prevailed in the DRC from 1996 to 2003. After the official 

end of war in 2003, GBV have continued to be perpetrated against women at a larger 

scale, not only in areas that are still experiencing active conflict activities, but have 

also extended to areas in relative calm. The number of civilians as perpetrators has 

increased, combined with GBV committed by staff of humanitarian organisations. 

4.2 Research questions answered  

The present research was aimed at responding to three important, but related 

questions. The present section provides a synopsis of the research findings in relation 

to the three questions. 

4.2.1 Research question 1: To what extent has the DRC implemented the 

international treaties proscribing GBV, which it had ratified? 

The research found that the DRC has domesticated most of the international treaties 

concerning GBV that it had ratified. For instance, the Military Justice Code and the 

Military Penal Code were amended in 2002 to, not only include prohibition of GBV, 

but also to confer power to the military courts to prosecute GBV as war crimes and 

crimes against humanity. The Constitution adopted in 2006 prohibits GBV as war 

crime and crimes against humanity. Furthermore, amendments were made to the 

Penal Code and the Civil Procedure Code in 2006 through two laws on sexual 

violence: the law N° 06/018 of 2006 and law N° 06/019 of 2006. These laws 

broadened the definition of acts constituting GBV by including acts such as enforced 

pregnancies, rape within marriage and other acts into acts constituting GBV against 

women. However, despite the above progressive developments with regard to the 

domestication of international treaties, their actual implementation in practice has 

been minimal due to the political, financial and institutional challenges that have 

bedevilled the DRC after the conflict. The above challenges have limited the potential 

of the domestic normative and institutional structures to respond effectively to the 

plight of women survivors of violations, especially with regard to access to justice, 
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the punishment of the perpetrators of GBV and the payment of reparations to the 

survivors of GBV. Moreover, regressive paternalistic laws and practices that remain 

in force, such as those requiring married women to obtain written authorisation from 

their husbands for them to be able to initiate judicial action, have also limited the 

ability of women survivors of violence to access justice and reparations.   

4.2.2 Research question 2: To what extent have GBV perpetrated during the 

armed conflict in the DRC and its aftermaths been prosecuted at the national 

and the international level?  

Concerning the prosecution of GBV at the international level, the research showed 

that only one case involving indictments on GBV is being examined at the ICC 

against Germain Katanga and Mathieu Ngudjolo Chui. The prosecution of 

Mbarushimana for, inter alia, GBV perpetrated by members of the FDLR against 

women in the Kivus have been cancelled. On another note, in the prosecution of 

Thomas Lubanga, charges of GBV could not be confirmed despite numerous 

testimonies of GBV endured by girl child soldiers enrolled in the FPLC. Similarly, no 

GBV acts are part of the indictments against Bosco Ntaganda despite reports of 

human rights NGOs displaying a number of acts perpetrated by troops of FPLC and 

CNDP under his control.  

At the ICJ level, the research found that among neighbouring countries alleged of 

commission of GBV in the DRC, only Uganda has been condemned for human rights 

violations including GBV. The research has also indicated that there has been no 

report of prosecution of UN peacekeepers in the UN troop contributing countries for 

GBV acts perpetrated in the DRC, although GBV perpetrated by peacekeepers were 

widely reported and were acknowledged by UN officials.  

Analysis of access to justice for women survivors of GBV at the national level 

suffered a major challenge due to the lack of sufficient information or a law-reporting 

database where decided cases are reported. Congolese judicial decisions are not 

published, either in a law report or in a journal, nor are they centralised. Thus while 

gathering information on prosecution of GBV at the national level, it has been 

extremely difficult to provide exhaustive and detailed information on the number of 

GBV cases that has been examined by domestic civil and military court, and the 
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number of perpetrators that were found guilty. However, scarce information on the 

prosecution of perpetrators within military courts could be gleaned from reports of 

international humanitarian organisation and were provided in chapter three. Contrary 

to the first years of the post-conflict situation when prosecution of GBV was only 

directed at junior army officers, there is a growing number of prosecutions of high 

ranked FARDC military officers, such as the trial of General Jérôme Kakwavu, 

Lieutenants-Colonel Eliwo Ngoy and Bokila Lolemi, and Colonel Mosala. Another 

encouraging fact is that GBV perpetrated outside conflict zones of the east are also 

being prosecuted as in the example of the prosecution of GBV in Mbandaka, Equateur 

province.  

4.2.3. Research question 3: To what extent do women survivors of GBV access 

the institutions of the legal system in the DRC and international level? What are 

the challenges they face?  

The research found that women faced difficulty in accessing the ICC due primarily to 

the lack of information on the existence and the functioning of the ICC, and also due 

to the lack of a witness protection system in the DRC. Victims of GBV refused to 

testify against the perpetrators arrested at the ICC for fear of reprisal from members 

of the armed groups to which the perpetrators belonged, and which are still active in 

the east of the DRC.  

Challenges to the access of women to the domestic judicial system were displayed in 

chapter three and were compartmented into two groups: challenges related to the 

judicial system and challenges related to women. The judicial system of the DRC 

faces numerous challenges that obstruct its functioning including, minimal budget, 

corruption, understaffing and lack of infrastructures. These challenges considerably 

reduce the capacity of the judicial system to prosecute GBV effectively. Furthermore, 

women survivors of GBV continue to experience excessive discrimination within the 

judicial system as judges overlook complaint of women.  

Challenges on the side of women include societal barriers influencing the place given 

to women in the Congolese society, which is a result of the patriarchal system that is 

prevailing in the DRC. Ignorance and economic constraints are other challenges 

specifically affecting women’s access to the judicial system.  
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4.3 Conclusions   

The research has highlighted the difficulty in determining the actual extent of GBV 

perpetration in the DRC due to a lack of accurate data and a coordinated 

documentation of the GBV incidences in the DRC. A reliance on GBV data provided 

by the international humanitarian organisations working in the DRC, some of which 

are at times contradicting, makes it difficult to determine the actual extent of the 

problem, making it even more difficult to design adequate responses to the problem. 

The need for an efficient and coordinated data collection, collation and documentation 

strategy is therefore key in the development of responses to the GBV situation in the 

DRC, of which access to justice is but one. 

Although the DRC has established legislation and mechanisms for addressing GBV 

perpetrated during the conflict, GBV acts are not efficiently prosecuted. A significant 

number of perpetrators were not held accountable for their acts, and survivors of GBV 

seldom accessed the judicial system. Moreover, the research has demonstrated that the 

inadequate access of women to the judicial system and the minimal trial of 

perpetrators of GBV have generated a general impunity in the DRC. This impunity 

resulting from the insufficient prosecution of perpetrators has further exposed women 

to more instances of GBV, as has been indicated by the massive rise in the number of 

GBV perpetrated after 2003, and the increased involvement of civilians in the 

perpetration of GBV.  

4.4 Recommendations  

Although political and financial challenges prevailing in the post-conflict situation in 

the DRC limits the availability of means to address the problem of access of survivors 

of GBV to the judicial system, a number of actions can be undertaken in order to 

address the challenges that obstructs the access of women to the judicial system in the 

DRC.  

The research paper thus proposes the following recommendations: 

4.4.1 Reinforcement of the judicial system  

Further efforts are necessary to reform the justice system encompassing both military 

and civilian courts and reinforcing all stages of the criminal justice processes. There is 
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an urgent need to strengthen the penitentiary system, as it is one of the steps that 

allow enforcement of judgment produced by courts. This aspect of the criminal justice 

system plays an important deterrent role, as it ensures that perpetrators sentenced to 

imprisonment spend their time behind bars, sending a strong message on the 

seriousness of prohibition of GBV, and consequently strengthening the security of 

women. Reinforcement of the judicial system should be done through the allocation 

of a more consistent budget for the running of the judicial system. Reform of the 

judiciary should also encompass the appointment of more women as police 

investigating officers, prosecutors, magistrates and judges to enhance the reporting, 

investigation, prosecution and punishment of GBV perpetrators.  

4.4.2 Revision of domestic laws  

There is a need for judicial reform to enhance the access of women to the judicial 

system, in compliance with the international and national instruments that forbid 

latent discrimination against women. For instance, the imposition of an authorisation 

from the husband for a married woman to access the judicial system should be 

removed from the Civil Code. The process of legislative reforms should be 

consultative and must draw from the experiences of women survivors of GBV. In 

reviewing (discriminatory) legislation, due consideration needs to be directed at 

guaranteeing that all existing loopholes in domestic legislation which foster 

discrimination are fully plugged. 

4.4.3 Sensitisation on women’s rights  

There is a need for intensive sensitisation on the rights of women to eradicate the 

perception that the rights of women are not part of the corpus of human rights, and 

thus the perception of GBV as normal acts. Post-conflict gender-justice is a key 

component of post-conflict reconstruction in the DRC. Its implementation needs to be 

understood as a broad strategy of fostering reconciliation by prioritising the access of 

women survivors of GBV to the judicial system. Consistent with the former, its 

implementation should be emphasized, as it conveys a strong message that a just 

society does not turn a blind eye to the violation of women’s rights. 
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4.4.4 Follow up of prosecution of GBV acts at the international level 

A follow up on the prosecution of GBV should be undertaken at the international 

level, both at the ICC and in the countries of origin of UN peacekeepers responsible 

of GBV. If accountability is to prosper and impunity is to be dealt with, the need for 

the zealous implementation of the laws on GBV at all levels cannot be 

overemphasised. 

4.4.5 Women’s access to legal aid programmes  

With regard to the long-term strategies, it is suggested that authorities establish 

targeted programmes to address and ameliorate the challenges women survivors 

encounter in accessing the judicial system such as widespread illiteracy and ignorance 

of the law.   

In relation to institutions, there is a need for the establishment of a pro bono judicial 

assistance programme that will provide advice, explanation and assistance especially 

to women, including survivors of GBV, on the functioning of the domestic judicial 

system and accompany victims through the whole process and duration of the judicial 

proceedings. 

4.4.6 Addressing compensation of women victims of GBV 

The authorities in the DRC need to finalise the settlement of compensation in relation 

to the perpetration of GBV committed by neighbouring national armies during their 

campaign on DRC territory. The former needs to be undertaken as a crucial 

component of the broad healing process essential for sustaining stability in the 

aftermath of conflict.  

Furthermore, the state must be prompted to fulfil its obligation of damages towards 

survivors of GBV to whom reparation have been given by judicial institutions. In this 

regard, a scaled plan of payment of reparation to survivors of GBV, which takes into 

account the capacity of the state, should be established and commence to function in 

order to send a strong signal that GBV are a priority for the DRC and that they are 

being addressed. 
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As the DRC consolidates its post-conflict reconstruction programmes, post-conflict 

gender justice needs to be treated as a fundamental pillar of the restoration of state 

institutions, thus acknowledging that women are the backbone of the DRC and that 

they have endured untold suffering from which they need reparation. 
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