





























































































































































































































































































































































































































in China as round woods.””® By exporting raw logs and timber, China is stripping
Gabon’s natural resources at the absolute lowest cost. Gabon is not benefiting from jobs
and higher prices that can be achieved from value-added processing.”®® Chinese
companies are able to carry out these illegal activities by bribing government officials,

from the lowest administrative level to the highest echelon of cabinet ministers.”®

Similarly, in Equatorial Guinea, Rimbunan Hijau’s subsidiary Shimmer International ®
(a Chinese company), the dominant player in the logging sector, has “close ties” with the
Minister of Forests.””® Hence, maximum allowable cut and concession sizes are largely
ignored. Moreover, it is estimated that up to 90 percent of the total harvest going to China

is illegal.””

In Mozambique, Chinese comp _ jal fishing. They are able to do

this by bribing inspectors and (« PRI RIE UL RIXE KEY | the likelihood of a successful

T

UNIVERSITY of the
The public servants are normWESTERN CAP Ehhe bribes because of personal

prosecution of a Chinese compa nely low as senior Mozambique

officials are often complicit in tf

financial needs, health and other personal or family needs.”*® Alternatively, it may be the
pressure of loosing one’s job for failure to co-operate with a "clique” that has so

perpetuated corruption in the system. "

°2Allan (2005) p 5.

"%bid

"Ibid

"%Including its many subsidiaries and associated companies.

6 Allan (2005)

"7 1hid

%83tanding (2008)

"hid

"OGhadamosi G. ‘Ethics, corruption and economic prosperity in Africa: Botswana experiences’. Available

%tl www.clas.ufl.edu/users/aspring/All%20courses/UF%20courses/corruption.doc (accessed on 21/4/09)
Ibid
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Professor Lambsdorff,”*? in his study on the causes and consequences of corruption,
found that corruption lowers a country's attractiveness to international and domestic
investors. This reduces capital accumulation and lowers capital inflows. Also the
productivity of capital suffers from corruption. Moreover he found out that corruption
distorts government expenditure and reduces the quality of a wide variety of government

services, such as, public investment, health care, tax revenue, and environmental control.

In light of the above, in order for African states to obtain equal returns on the Chinese
investments, they need to tackle corruption so as to avoid loosing income due to the host
state and deterring foreign investors from investing. Attempts to reduce corruption will
need action on at least four fronts:
“(1) honest and visible commitment by the leadership to the fight against
corruption. The leadership must show zero tolerance for it;
(2) policy changes that reduce the demand for corruption by scaling down
regulations and other policies such as tax incentives, and by making those that
are retained as transparent and as non-discretionary as possible. Discretion must
be kept to the minimum;
(3) reducing the supply of corruption by increasing public sector wages, by
increasing incentives toward honest behaviour, and by instituting effective
controls and penalties on the public servants; and

(4) somehow solving the problem of the financing of political parties.”’*®

Some of these actions require major reforms in economic policies, institutions and
incentives, aimed at reducing the role of government in economic activities (to limit
authority), strengthening transparency, oversight, and sanctions (to improve

accountability) and redesigning terms of employment in public service (to improve

2| ambsdorff G. ‘Consequences and causes of corruption: Who do we know from a cross-section of
countries?’ University of Passau. Available at: http://www.wiwi.uni-
passau.de/fileadmin/dokumente/lehrstuehle/lambsdorff/downloads/Corr_Review.pdf (accessed on 22/4/09)
3Tanzi (1998) p 34. For further reading, see Gray C. and Kaufmann D. ‘Corruption and development’.
(1998).Available at: http://siteresources.worldbank.org/INTWBIGOVANTCOR/Resources/gray.pdf
(accessed on 21/4/09) at pp 2-4.

126



incentives).”** As a complement to these broader reforms, the careful and transparent
implementation of enforcement measures, such as prosecuting some prominent corrupt

figures, can also have an impact.”*

4.2 .3 Bureaucratic quality (Quality of governance)

Governance has to do with the manner in which responsibility is discharged. Such a
responsibility may be acquired through election; appointment or delegation in the public
domain or in the area of commerce, corporate governance.”*® Therefore, good governance
in a state means a condition whereby the government discharges its responsibilities in an
effective, transparent, and accountable manner. Bad governance, on the other hand, is

associated with maladministration in the discharge of responsibility.”’

Good governance
entails the existence of efficient and accountable institutions (political, judicial,
administrative, economic, corporate) and entrenched rules that promote development,
protects human rights, respects the rule of law, and ensures that people are free to

participate in, and be heard on, decisions that affect their lives.”*®

The African Bureaucratic Structure Survey (ABSS), in a survey of twenty African
countries, established that the efficiency of public service provision was poor in Kenya,
Nigeria and Malawi while Mauritius, Eritrea, Botswana, Namibia and Tunisia had an

"% \While, the bureaucratic structure of Botswana, Namibia,

efficient public service.
Mauritius and Tunisia was found to be performing consistently well.”?° From this survey,

it is evident that the countries with an inefficient public services, low reliability of

"4Center for Democracy (1999) p 15

>Gray (1998) p 4

"8Kempe H. ‘The UNECA and good governance in Africa’. Paper presented on 4-5 April 2003 at Harvard
International Development Conference on Governance and Development in a Dynamic Global
Environment on behalf of Amoako K. Available at: www.uneca.org/dpmd/Hope Harvard.doc (accessed on
21/4/09) at p 2

K empe (2003) pp 2-3

8K empe (2003) p 3

"™Court et al. ‘Bureaucratic structure and performance: First Africa survey results’. (1999). United Nations
University. Available at: http://www.unu.edu/hg/academic/pg_aread/pdf/unu-research.pdf (accessed on
21/4/09)

" bid
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services and, in general, low bureaucratic quality have low investments and economic

growth unlike those with high bureaucratic performance.’*

Bureaucratic performance can be improved through having first, certain entry
requirements to public service jobs and paying reasonable wages thereby attracting a pool
of talented officials in the bureaucracy.”” Secondly, internal promotion hence
encouraging career stability and good performance.’?® Thirdly, autonomy from political
pressure. This ensures that laws, policies and regulations are not frequently changed for
political gain.”* Fourthly, consultations with the private sector before implementation of
policies. ®The private sector plays a major role in economic growth of a country, thus
the need for a co-operative relationship between the public and private sector.
Bureaucrats should discuss major policy changes with the private sector before
implementation so as to get a clear picture of the effect of the policy on the economy of

the country.”®®

By improving bureaucratic quality, investors are guaranteed that public services, for
example, business licences, approvals and other domestic requirements for establishing
and running a business in the host state; policies and taxation; as well as public utilities
like water, electricity, telecommunication services etc. will not be administered and
provided in a preferential and discretionary manner.””’ Moreover, they will not be
required to bribe the public servants. This increases the investors’ ability to profit by
decreasing transaction costs hence encouraging them to make efficient adjustments to
changes in technology or to production processes (i.e. capital investments) which will be
beneficial to the host state.”®Furthermore, there will be efficient collection of revenue

from the investments and therefore a substantial reduction of loss of government income.

"“bid

2Rauch J. and Evans P. ‘Bureaucratic structure and bureaucratic performance in Least Developed
Countries’. (2000). Journal of public economics at pp 49-71. Available at: http://www.sciencedirect.com
(accessed on 21/4/09)

21bid

%Court (1999)

1bid

2|bid

2Tk eefer (1997) p 591

281bid
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4.3 INSTABILITY IN THE HOST STATE

Instability may include mass violence, civil wars, border wars, ethnic clashes, riots,

election violence, high propensity of a change of government, strikes, political disorder,
assassinations, anti governmental demonstrations, revolutions, coup d’etat and attempted

coup d’etat. '%

Riots, strikes and demonstrations can have direct effects on productivity (e.g. cause
breaks or disruptions in the production process) and therefore the profits of the investors.
As a result, they may decide to postpone projects or invest elsewhere (capital
flight).”*°Anti governmental demonstrations, on the other hand, threaten government
stability thus tempting it to use corruption to insure the loyalty of the bodies that might
help it to remain in power like the police, the army and the administration.”* Corruption

has a negative effect on return on investments as discussed earlier.

Conversely, occurrence of attempted or successful coups and revolutions indicates a
propensity of government to abandon the rule of law and therefore a threat to established
property rights as the probability that returns on investment are expropriated increases.’*?
As a result of the aforesaid risk, less investment is undertaken in the host state hence
minimal transfer of skills and technology; and reduced export markets, employment

opportunities and government revenue.’™

Moreover, a high tendency of a change of government is associated with uncertainty
about the new policies of a potential new government.”®* Foreign investors prefer a stable

political environment, with less policy uncertainty and less uncertainty about property

"2Allesina A. and Perotti R. ‘Income distribution, political instability and investment’ (1993) National
Bureau of Economic Research (NBEC) working paper No. 4486.

"0Alesina (1993) pp 4,7 and 8

"1Berthelemy J. et al. “Political instability, political regimes and economic performance in African
countries’. (2002). Paper prepared for the OECD at p 6. Available at:
http://www.csae.ox.ac.uk/conferences/2002-UPaGiSSA/papers/Kauffmann-csae2002.pdf (accessed on
27/4/09)

"2Berhelemy (2002). See also Alesina (1993) p 8.

31 bid

" Alesina A. et al. ‘Political instability and economic growth’. (1992). National Bureau of Economic
Research (NBEC) working paper No. 4173 atp 4
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rights, thus in their absence, risk-averse foreign investors may hesitate to take economic

initiatives or may “exit” the economy, by investing elsewhere.”®

In addition, civil wars, border wars and ethnic clashes cause the governments to make
concessions they would otherwise not have made in order to finance the wars. For
example, Sudan is an oil rich state with proven reserves of more than 563 million
barrels.”®® Because of its large debt, it relies heavily on FDI to sustain government

expenditures.”’

China’s main state owned company, China National Petroleum Corporation (CNPC) is
the biggest stakeholder in the Muglad oil-development project, China's largest overseas
oil project that consists of a 940 mile pipeline that stretches from Heglid in Southern
Sudan to Port Sudan on the Read Sea.”*® The project produces up to 10 million tons of oil
a year with an estimated $450 million of the oil revenue being received by the Khartoum-
based Sudan government from its 5% stake in the project annually.”**Unfortunately, the
government redirects the overwhelming majority of this FDI to finance the civil and

religious war against its own people in the predominantly Christian south. "*°

Under ordinary circumstances, the oil project would have helped Sudan gain a bargaining
leverage in the international investment negotiations hence an opportunity for it to obtain

excellent return on investments thereby increasing economic development.

1bid

"36China signed a BIT with Sudan on the 18™ of May 1997 which came into force on the 1% of July, 1998.
See ‘Of Rogue multinationals and the mechanics of war.” (2000) The East African Alternatives. Paper
prepared by the East African Alternatives team.

#1Sydan Divestment Task Force. ‘Petrochina,CNPC and Sudan: Perpetuating genocide’ (2008).

"8East African Alternatives team ‘Of Rogue multinationals and the mechanics of war’ (2000) The East
African Alternatives.

bid

95 dan Divestment Task Force (2008)
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4.4 INSTITUTIONAL REFORM
Institutional quality is important for a state to obtain equal returns on investment hence

policy makers should emphasise on reforming their institutions.”*

A study by the International Monetary Fund (IMF) identified three catalysts of
institutional reform.”? They include, first, greater liberalisation. Liberalisation creates a
bigger role for the export sectors to have good institutional qualities in order to be able to
comply with international standards and codes’® and therefore easily integrate into the

global economy.”

Secondly, maintenance of high level of press freedom in order to increase political
accountability. Greater accountability of political institutions is associated with policies
and institutional reforms that are beneficial for the broader economy, with the political
leadership answerable to a broad cross-section of the population. This ensures that it

favourably aligns the incentives of the leadership with that of the whole economy.’

Thirdly, external anchors. They include organisations and arrangements such as the
WTO, the America’s Growth and Opportunity Act (AGOA) and the Millennium
Development Corporation (MDC).”*® They may contribute to institutional quality through
imposing a criterion for membership or accession. For example, in return for enhanced
market access, WTO accession may include a conditionality of local institutional
quality.”’ Similarly, AGOA and MDC may link the benefit of trade and investments to

having good institutions.”®

"INorth (1990)

"2\orld Bank. “Building institutions.” (2005) Available at:

514t2tp:/lwww.imf.orq/external/pubs/ft/weo/2005/02/pdf/chapter3.pdf (accessed on 5/5/09).
Ibid

™3Including corporate governance, monetary and fiscal transparency, money laundering, banking

supervision etc

"World Bank (2005) fn 742

31bid

" 1bid

"“T1bid

“Blpid
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4.5 CONCLUSION

Factor accumulation and foreign investments acquired through signing balanced BITs are

not sufficient to obtain equal returns on the Chinese investments. African countries need
to reform their institutions so that they protect private property rights; enforce contracts
and; ensure efficiency in public service provision, low levels of corruption and political
stability. This will decrease uncertainty thereby reduces both transaction costs and
product costs for the foreign investors. As a result, they make profits and are hence
encouraged to make more capital investments. Conversely, the host state benefits from
transfer of technology and technical skills; a larger export market, employment
opportunities, increased opportunities for diversification and; reduced arbitral claims.
Moreover, strong institutions curtail corruption by Chinese MNEs that cause the host

state to loose a substantial amount of revenue
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CHAPTER 5: CONCLUSION AND RECOMMENDATIONS

5.1 CONCLUSION
China’s FDI is a great opportunity for African states to achieve sustainable economic

growth. This is because, first, China is heavily investing in Africa’s infrastructure
rejuvenation which would help to open up the domestic market thereby contributing to
economic growth.”® Secondly, it offers African states infrastructure finance and ODA
without conditionalities.”® This non-interference with the internal affairs of the African
states enables the latter to “own” their reforms.”" Thirdly, the technology from its MNEs
is more easily absorbed by many African states than technology imported from developed
countries.”? Fourthly, it takes a long-term perspective in its relationships with African
states and its projects are more cost-effective and executed faster than those of the
developed countries.” Lastly it offers African states the latitude to learn useful concrete
lessons (rather than mechanically incorporate the entire alternative ‘models’) from its

development policies that contributed to its economic growth.”*

Despite all the above, it is unlikely that the African countries having BITs with China are
getting equal returns on investments. This is because the BITs are mis-engineered and
thus do not offer any flexibility to African governments and policy makers to channel
foreign investment in a manner that corresponds to their development needs.

Furthermore, African states often have weak institutions.

In the analysis of China’s BITs with Uganda, Djibouti and Germany, it was established
that the provisions of the three BITs are almost similar,” despite the difference in level
of development existing between the two African states and the one developed state. It

also demonstrated that, first, the Germany-China BIT is balanced as it protects German

"SFoster V (2008)

750 bid

®0ya C. ‘Greater Africa-China economic co-operation: Will this widen the policy space?’ (2008)4.
Development Viewpoint Centre for Development Policy and Research. Available at:
http://www.esrftz.org/policy/linkdocs/AfricaChinaCooperation.pdf (accessed on 5/5/09)
"2Muchlinski (2007)

®30ya C (2008)

™ bid

™The subtle difference is as a result of certain nuances and semantics.
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foreign investors in China, while at the same time protecting Chinese investors in

Germany.

Secondly, that the Djibouti and Uganda BITs with China broadly protect Chinese
investors at the expense of the policy space of the two African states. For example,
despite the importance of the Preamble in the interpretation of the provisions of the BITs,
it nevertheless fails to make it clear that the objective of the investment promotion and
protection must not be pursued at the expense of the public policy goals of the two
developing states such as the protection of health, safety, the environment and the
promotion of internationally recognized labour rights. Chinese investors may therefore
compromise the said standards to satisfy political and economic interests without fear of

breaching the provisions of the BITs.”*®

Moreover, the BITs do not contain reservations, exceptions, temporary derogations and
limitations that help to indirectly address development and policy space concerns in
BITs. Hence, provisions such as definition of investor, investment and indirect
expropriation; fair and equitable treatment; MFN; and National treatment are interpreted
and applied broadly thereby substantially limiting the policy and regulatory flexibility of
the two developing states.

In addition, there are no obligations on the investors requiring them to ensure that their
investments are in tandem with host members’ interests, development policies and
objectives and further that they *...strictly abide by all domestic laws and regulations in
each and every aspect of the economic and social life of the host members in their
investment and operational activities...””’ Similarly there are no home state obligations
requiring the Chinese government to “...ensure that the investors’ behaviour and

practices are in line with and contribute to the interests, development policies and

®OECD ‘International Investment Agreements: A survey of environmental, labour and anti corruption
issues’. (2008).Chapter 3 of the OECD publication ‘Understanding concepts and tracking innovations’.
Available at: www.oecd.org/datacecd/3/5/40471550.pdf (accessed on 23/3/09)

"*proposal submitted by China, Cuba, India, Kenya, Pakistan and Zimbabwe, in November 2002 to the
WTO’s now-moribund Working Group on Trade and Investment (WGTI)
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objectives of the host member.””*® As a result Chinese investors are under no obligation
not to engage in corrupt activities or to pay due regard to labour law, human rights and

the environment when carrying out their activities.

The analysis of the BITs, therefore, has evidently confirmed that it is unlikely for Uganda
and Djibouti to get equal returns on the Chinese investments.

The reason why Uganda and Djibouti concluded mis-engineered BITs with China can be
explained from the bargaining power disparity. It was established that because of Africa’s
weak bargaining power, they are unable to negotiate BITs that meet their development
needs hence end up getting unequal returns on the Chinese investments. Several measures
that African states could take to increase their bargaining leverage were thereafter
proposed. They included proper preparations for the negotiations, diversification from
export of primary commodities, value addition to products of export and deepening

regional integration.

In the event that the African states manage to negotiate or renegotiate balanced BITs, it is
unlikely for them to obtain equal returns on investment if their institutions are weak. The
thesis therefore recognised that the unequal return on the Chinese investments is not
attributed only to mis-engineered BITs. Weak state institutions and instability in host
African states play a major role as well. The thesis identified three distinct characteristics
of high institutional quality that African States should try and adopt to ensure they obtain
equal returns on the Chinese investments and these included observance of the rule of
law, eradication of corruption and maintaining good governance. Moreover, the thesis
emphasised the need for political stability in order to obtain equal returns on the Chinese

investments.

This thesis has therefore highlighted that for African states to obtain equal returns on the
Chinese investments, they need to address the issue of mis-engineered BITs, power

disparity and weak state institutions.

™81bid
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5.2 RECOMMENDATIONS
In light of the above, it is recommended, first, that those African states that have

concluded BITs with China should evaluate the possibility of renegotiating the BITs in
order to include reservations, exceptions, temporary derogations and limitations. For

example:-

1. The preamble should be amended to include more objectives of the BIT, in particular,
objectives relating to the promotion of respect for internationally recognised workers’
rights; the recognition of international law or principles of international law as a basis for
economic co-operation; the need to balance the interests of the various stakeholders; the
promotion of sustainable development; and a commitment to act in conformity with
existing Human Rights and maintain health, safety and environmental measures. This
will help elucidate to the Chinese investor that the investments must not be pursued at the
expense of public policy goals of the host state such as the protection of health, safety,

the environment and the promotion of internationally recognised labour rights.

2. The definition of investment should be amended in the BITs to exclude real estate or
other property that are not acquired for business purposes and/or economic benefit;
certain financial assets or transactions that do not entail real acquisitions of interests by a
Chinese investor in the host country; a bank letter of credit; the extension of credit in
connection with a commercial transaction, such as trade financing; claims to money
originating exclusively from commercial contracts for the sale of goods and services;
loans between the parties to the BIT or to the MNE of one of the parties to the BIT and;
goodwill market share.

3. The BITs should be amended to limit the application of portfolio investment to only
investments that have been established for a minimum period of time, such as two years,

as a way of controlling capital volatility.

4. The coverage of Intellectual Property Rights (IPR) should be limited by requiring that

it be associated with a business operating in the African host state territory. This ensures
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that the investment has a significant operational presence in the host African state, not
simply market share, in order to trigger the rights and obligations of the BIT.

5. The BITs should be amended to give African states full discretion and control over the
admission of Chinese investments. This can be done by limiting the scope of the
definition of investment by including a statement stating that the investment must be in

accordance with host states’ laws and regulations.

6. The BITs should be amended to limit the investments that can be covered under the
BIT to only those that contribute to the economic development of the host state by stating
that a covered asset should have the characteristics of an investment, such as the
commitment of capital or other resources; of a certain duration; an expectation of gain or

profit; the assumption of risk; or the contribution to host state development.”®

7. The definition of the investor should be limited by including a denial of benefit clause.
This removes from the definition of investment shell companies owned by nationals of a

third country, whom the host states do not intend to protect under the BIT.

8. The BITs should be amended to expressly provide for the promotion of investments
through joint ventures; the avoidance of restrictive trade practices such as imposing
restrictive clauses in technology transfer contracts by Chinese investors; and requiring
China to refrain from imposing policies and measures that restrict their MNEs to transfer
or diffuse technologies to their partners in the host countries. This ensures that the host
African state immensely gains though transfer of technology as well as managerial and

technical skills thereby contributing to equal returns on investment.

9. The BITs should be amended to provide for the establishment of an institutional
framework between the parties to be employed to overlook the implementation of the
agreement, monitor investment relations, forward proposals on how best to promote
foreign investment between the parties, and organise workshops or fairs on investment

opportunities with the participation of foreign investors. This would aid in ensuring that

™See Chapter 2.6.2 discussing case laws that established the said characteristics of an investment.
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the host African state is benefiting from the Chinese investments through abandoning
unsuccessful practices and adopting proposed new ones.

10. The BITs should be amended to limit fair and equitable treatment to the minimum
standard under international law. This ensures that numerous governmental regulatory
actions are not made inconsistent with the obligations of the BIT, regardless of whether

they were adopted and implemented on a non-discriminatory basis.

11. The BITs should be amended to include the GATS-type exceptions to National
Treatment and MFN, where the two standards will only be applicable to industries and
sectors inscribed in a party’s schedule of commitments. Countries can also use the “opt-

Outn760

method of exception to the two standards whereby, African states reserve the
industries which fall out the scope of the two standards by way of an annex to the BIT.
With regard to National Treatment, the said exceptions would enable the domestic
industries of the host state to compete with external and foreign investments. With regard
to MFN, it would enable the host state to steer foreign investors into those activities they
consider of priority for them to realise sustainable economic development and industrial

development.

12. The BITs should be amended to limit the scope of National Treatment to like
circumstances.’® This gives African governments’ policy space to pursue national

policies through preferential rules and regulations.

13. The BITs should also be amended to define the concept of indirect expropriation and
allow for exceptions in respect of the same, with regard to acts undertaken to protect
public morals; human, animal or plant life; health and safety; the environment; and
national treasures. This limits the application of indirect expropriation and thereby avoids

a situation whereby host states’ routine regulatory acts as well acts undertaken for

A5 discussed in Chapter 2.5.5 of the thesis

"®IAs per the definition in SD Myers-vs-Canada where the tribunal stated, inter alia, that “like
circumstances” means same business and economic sector. That is the two companies engage in the same
business and attract the same customers thus a customer may decide to go to one and not the other because
of favourable prices and experience.
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legitimate public interest, are converted into indirect takings that requires compensation
to be paid.

14. The BITs should be amended to allow for burdensome compensations for
expropriations to be paid in instalments as some African states may be unable to pay
compensation promptly because of financial difficulties. This would reduce the financial
strain on governments as they would be able to schedule payment according to their

ability.

15. The provision on repatriation of profits should be amended to include a Balance of
Payments (BoP) exception. Such an exception would allow host states to manage all

currency flows in the event of a BoP crisis without being in breach of the BIT.

16. The BITs broadly protect the Chinese investors without giving them any obligations
to the host sate. Therefore, the BITs should be amended to include obligations of the
investor and the home state. Such obligations would be with regard to the maintenance of
the environment and other standards for example labour, public health and safety.
Similarly, investors should be obliged to refrain from engaging in corrupt activities. This
would prevent MNEs unsustainable practices such as exploitation of natural resources

and pollution of the environment.

17. The BITs should be amended to allow for amicus curiae submissions, as well as
transparency in arbitral proceedings, to enable involvement of the public, who shall act as
a check and balance to the conduct of the arbitral proceedings.

In addition to the above proposed amendments, African states should look into the
possibility of coming up with an African Model Investment Agreement to be formulated
under the auspices of the AU and NEPAD. Most African states’ development goals are
identical and in line with the aims and objectives of the AU and NEPAD which include,
inter alia, promotion of sustainable economic growth, eradication of poverty, helping

Africa to fully integrate into the global economy and promotion of democracy, good
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political, economic and corporate governance.’®? This is logical from both an economic

perspective as well as a human resource perspective.’®®

Similarly, African states should come up with a China policy which will assert Africa’s
expectations from the Afro-China relationship as well as their strategy for obtaining equal
returns from the Chinese investments. The AU and NEPAD can be used to co-ordinate
the establishment of the said China policy and ensure that Africa’s interests are

adequately emphasised upon.

Secondly, to increase their bargaining power in BIT negotiations, African states should
prepare strategically for the negotiations. Their preparation should entail having a
negotiation plan. This can be achieved through coming up with a model BIT that
adequately allows for policy space and flexibilities. The 11SD Model Investment
Agreement and handbook for practitioners and the CCIA are good guides and reference

points.

Moreover, they can increase their bargaining power through diversification from export
of primary commodities to trade in services, tourism, low skill manufacturing and
production of new types of commodities such as bio-fuels, cut flowers etc. This would

764

reduce their dependency on primary commodities™" thus increasing their bargaining

power.

The bargaining power of African states can be further improved by deeper integration
through development of a single market and investment area in regional arrangements
like the EAC and SADC. This would therefore mean a larger domestic market and
therefore, economies of scale, large investment area as a result of enlarged market, more

attractive investment location for both domestic and foreign investors and increased

"625ee http://www.nepad.org/2005/files/inbrief.php (accessed on 5/5/09).

®*The AU has the capacity to engage qualified trade and investment experts to come up with the model
investment treaty. Similarly, from an economic perspective, the states can share the costs of engaging the
experts as opposed to each individual country engaging trade experts.

"#*Examples of these are agricultural products (e.g. coffee, tea, cocoa, fisheries), natural resources
extraction, oil, gas, coal and timber.
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competitiveness. This would make them more amenable to effective participation in the
global economy and the process of diversification.

Thirdly, African states should reform their institutions through greater liberalisation,
maintaining a high level of press freedom and external anchors, as suggested by the
IMF.” In addition, they should commit to the NEPAD peer review mechanism.”®® The
peer review mechanism would help identify institutional weaknesses and give
recommendations on how to improve the institutions. Through peer pressure and public
scrutiny, African states with weak institutions may effect change by adopting corrective

actions.

Furthermore, the civil society and private sector of African states should play an active
role in advocating and demanding for government accountability. This would help to
check and balance government power and thereby put pressure on the government to

improve the state institutions.

In light of all the above, African states need to strategically prepare for BIT negotiations
S0 as to ensure they negotiate for inclusion of exceptions, limitations and reservations in
the BITs, as recommended herein. This will guarantee that the BITs give them policy

space to pursue their development goals. This would enable them to reap commensurate

855ee discussion on institutional reform in chapter 4

%The NEPAD peer review mechanism is voluntary hence African members of the AU have to accede to it
by signing the NEPAD Declaration on Democracy, Political, Economic and Corporate Governance. By
signing, it means that the state undertakes to submit to and facilitate periodic peer reviews and generally be
guided by agreed parameters for good governance at both political and economic levels. The NEPAD peer
review entails the systematic examination and assessment of the performance of member states by the other
states (peer) through a review panel consisting of prominent Africans nominated and appointed by their
respective member state’s head of state. The function of the panel is to promote policies, standards and
practices in favour of political stability, economic growth, sustainable development, human rights and
regional integration, amongst the member states. The ultimate goal is to help the reviewed state improve its
policy-making, adopt best practices and comply with established standards, principles, codes, and other
agreed commitments. The review is conducted in a non-adversarial manner and it relies heavily on mutual
trust, understanding between the state being reviewed and the reviewers, as well as their shared confidence
in the process. See Cilliers J. “NEPAD’s peer review mechanism’. (2002). Institute for Security Studies
occasional paper No. 64. Available at:
http://www.iss.co.za/index.php?link_id=29&slink_id=982&Ilink_type=12&slink_type=12&tmpl_id=3
(accessed on 24/4/09).
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returns on the Chinese investments. Moreover, they should reform their institutions so
that the BITs are critically implemented for the economic benefit of the host state.
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APPENDIX A

AGREEMENT BETWEEN THE GOVERNMENT OF THE PEOPLE'S
REPUBLIC OF CHINA AND THE GOVERNMENT OF THE REPUBLIC OF
UGANDA ON THE RECIPROCAL PROMOTION AND PROTECTION OF
INVESTMENTS

The Government of the People's Republic of China and the Government of the Republic
of Uganda hereinafter referred to as the Contracting Parties, Desiring to strengthen their
economic cooperation by creating favourable conditions for investments by investors of
one Contracting Party in the territory of the other Contracting Party; Recognising that the
encouragement and reciprocal protection of such investments will be conducive to the
stimulation of business initiative and will increase prosperity of both Contracting States;
Convinced that the promotion and protection of these investments would succeed in
stimulating transfers of capital and technology between the two Contracting States in the
interest of their economic development, Have agreed as follows:

Article 1

Definitions For the purpose of this Agreement:

1. The term "investment" means every kind of property, such as goods, rights and
interests of whatever nature, and in particularly though not exclusively, includes:

(a) tangible, intangible, movable and immovable properly as well as any other right in
rem such as mortgages, liens, usufructs, pledges and similar rights;

(b) shares, debentures, stock and any other kind of participation in companies;

(c) claims to money or to any other performance having an economic value associated
with an investment; (d) intellectual and industrial property rights such as copyrights,
patents, trademarks, industrial models and mockups, technical processes, know-how,
trade names and goodwill, and any other similar rights;

(e) business concessions conferred by law or under contract, including concessions to
search for, cultivate, extract or exploit natural resources, Any change in the form in
which properties are invested does not affect their character as investments provided that
such change is in accordance with the laws and regulations of the Contracting Party in
whose territory the investment has been made.

2. The term "investor" means

(a) natural persons who have nationality of either Contracting Party in accordance with
the laws of that Contracting Party;

(b) legal entities, including company, association, partnership and other organization,
incorporated or constituted under the laws and regulations of either Contracting Party and
have their headquarters in that Contracting Party.

3. The term "return™ means the amounts yielded from investments, including profits,
dividends, interests, capital gains, royalties, fees and other legitimate income.

4. For the purposes of this Agreement, the term "territory” means respectively: -for the
People's Republic of China, the territory of the People's Republic of China, including the
territorial sea and air space above it, as well as any area beyond its territorial sea within
which the People's Republic of China has sovereign rights of exploration for and
exploitation of resources of the seabed and its sub-soil and superjacent water resources in
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accordance with Chinese Law and international law; -for Uganda, the Republic of
Uganda.

Article 2

Promotion and protection of investments

1. Each Contracting Party shall encourage and promote investors of the other Contracting
Party to make investments in its territory and admit such investments in accordance with
its laws and regulations.

2. The investments made by investors of one contracting party shall enjoy full and
complete protection and safety in the territory of the other Contracting Party.

3. Without prejudice to its laws and regulations, neither Contracting Party shall take any
discriminatory measures against the management, maintenance, use, enjoyment and
disposal of the investments by the investors of the other Contracting Party.

4. Subject to its laws and regulations, one Contracting Party shall provide assistance in
and facilities for obtaining visas and working permit to nationals of the other Contracting
Party engaging in activities associated with investments made in the territory of that
Contracting Party.

Article 3

Treatment of Investment

1. Investments of investors of each Contracting Party shall all the time be accorded fair
and equitable treatment in the territory of the other Contracting Party.

2. Without prejudice to its laws and regulations, each Contracting Party shall accord to
investments and activities associated with such investments by the investors of the other
Contracting Party treatment not less favorable than that accorded to the investments and
associated activities by its own investors.

3. Neither Contracting Party shall subject investments and activities associated with such
investments by the investors of the other Contracting Party to treatment less favorable
than that accorded to the investments and associated activities by the investors of any
third Sate.

4. This treatment shall not include the privileges granted by one Contracting Party to
nationals or companies of a third Sate by virtue of its participation or association in a free
trade zone, customs union, common market or any other form of regional economic
organization.

5. The provisions of this Agreement shall not apply to matters of taxation in the territory
of either Contracting Party. Such matters shall be governed by the Double Taxation
Treaty between the two Contracting Parties and the domestic laws of each Contracting
Party.

Avrticle 4

Expropriation

1. Neither Contracting Party shall take any measures of expropriation or nationalization
or any other measures having the effect of dispossession, direct or indirect, of investors of
the other Contracting Party of their investments in territory, except for the public interest,
without discrimination and against compensation.
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2. Any measures of dispossession which might be taken shall give rise to prompt
compensation, the amount of which shall be equivalent to the real value of the
investments immediately before the expropriation is taken or the impending expropriation
becomes public knowledge, whichever is earlier.

3. The said compensation shall be set not later than the date of dispossession. The
compensation shall include interest at a normal commercial rate from the date of
expropriation until the date of payment. The compensation shall also be made without
delay, be effectively realizable and freely transferable.

Article 5

Indemnification Investors of one Contracting Party whose investments in the territory of
the other Contracting Party suffer losses owing to war, a state of national emergency,
insurrection, riot or other similar events in the territory of the latter Contracting Party,
shall be accorded by the latter Contracting Party treatment, as regards restitution,
indemnification, compensation and other settlements, which is no less favorable than that
granted to its own nationals or companies or to those of the most favored nation.

Article 6

Subrogation

If one Contracting Party or its designated agency makes a payment to its investors under
a guarantee or a contract of insurance against non-commercial risks it has accorded in
respect of an investment made in the territory of the other Contracting Party, the latter
Contracting Party shall recognize:

(a) the assignment, whether under the law or pursuant to a legal transaction in the former
Contracting Party, of any rights or claims by the investors to the former Contracting Party
or to its designated agency, as well as,

(b) that the former Contracting Party or to its designated agency is entitled by virtue of
subrogation to exercise the rights and enforce the claims of that investor and assume the
obligations related to the investment to the same extent as the investor.

Avrticle 7

Transfers

1. Each Contracting Party shall guarantee to the investors of the other Contracting Party
the transfer of their investments and returns held in its territory, including:

(a) profits, dividends, interests and other legitimate income;

(b) proceeds obtained from the total or partial sale or liquidation of investments;

(c) payments pursuant to a loan agreement in connection with investments;

(d) royalties in relation to the matters in Paragraph 1 (d) of Article 1;

(e) payments of technical assistance or technical service fee, management fee;

(F) payments in connection with contracting projects;

(9) earnings of nationals of the other Contracting Party who work in connection with an
investment in its territory.

2. Nothing in Paragraph 1 of this Article shall affect the free transfer of compensation
paid under Article 4 and 5 of this Agreement.

3. The transfer mentioned above shall be made in a freely convertible currency and at the
prevailing market rate of exchange applicable within the Contracting Party accepting the
investments and on the date of transfer.
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4. In case of a serious balance of payments difficulties and external financial difficulties
or the threat thereof, each contracting party may temporarily restrict transfers, provided
that this restriction: i) shall be promptly notified to the other party; ii) shall be consistent
with the articles of agreement with the International Monetary Fund; iii) shall be within
an agreed period; iv) would be imposed in an equitable, non discriminatory and in good
faith basis.

5. A Contracting Party may require that, prior to the transfer of payments, formalities
arising from the relevant laws and regulations are fulfilled by the investors, provided that
those shall not be used to frustrate the purpose of paragraph 1 of this article.

Article 8

Settlement of disputes between an investor and a Contracting Party

1. Any legal dispute between an investor of one Contracting Party and the other
Contracting Party in connection with an investment in the territory of the other
Contracting Party shall, as far as possible, be settled amicably through negotiations
between the parties to the dispute.

2. If the dispute cannot be settled through negotiations within six months from the date it
has been raised by either party to the dispute, it shall be submitted by the choice of the
investor:

(a) to the competent court of the Contracting Party that is a party to the dispute;

(b) to International Center for Settlement of Investment Disputes (ICSID) under the
Convention on the Settlement of Disputes between States and Nationals of Other States,
done at Washington on March 18, 1965, provided that the Contracting Party involved in
the dispute may require the investor concerned to gothrough the domestic administrative
review procedures specified by the laws and regulations of that Contracting Party before
the submission to the ICSID. Once the investor has submitted the dispute to the
competent court of the Contracting Party concerned or to the ICSID, the choice of one of
the two procedures shall be final.

3. The arbitration award shall be based on the law of the Contracting Party to the dispute
including its rules on the conflict of laws the provisions of this Agreement as well as the
universally accepted principles of international law.

4. The arbitration award shall be final and binding upon both parties to the dispute. Both
Contracting Parties shall commit themselves to the enforcement of the award. Each party
to the dispute shall bear the costs of its appointed arbitrator and of its representation in
arbitral proceedings. The relevant costs of the Chairman and tribunal shall be borne in
equal parts by the parties to the dispute. The tribunal may in its award direct that a higher
proportion of the costs be borne by one of the parties to the dispute.

Article 9

Settlement of disputes between Contracting Parties

1. Any dispute relating to the interpretation or application of this Agreement shall be
settled as far as possible through diplomatic channels within three months.

2. In case of failure of a settlement through diplomatic channels within three months, the
dispute may be submitted to an ad hoc joint committee consisting of the representatives
of the two Parties or to ad hoc arbitration.
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3. The Contracting Parties may set up such joint committee comprising relevant experts
to resolve the dispute. The procedures of the joint committee shall be decided by both
parties to the dispute.

4. If the joint committee cannot settle the dispute within six months, the party to the
dispute is entitled to submit the dispute to an ad hoc arbitration tribunal. The arbitration
tribunal shall be set up as follows for each individual case: Each Contracting Party shall
appoint one arbitrator within a period of two months from the date on which one
Contracting Party has informed the other Party of its intention to submit the dispute to
arbitration. Those two arbitrators shall, within further two months, together select a
national of a third State having diplomatic relations with both Contracting Parties as
Chairman of the arbitral tribunal. If these time limits have not been complied with either
Contracting Party shall request the President of the International Court of Justice to make
the necessary appointment(s). If the President of the International Court of Justice is a
national of either Contracting Party or of a State with which one of the Contracting
Parties has no diplomatic relations or if, for any other reason, he cannot exercise this
function, the Vice-President of the International Court of Justice shall be requested to
make the appointment(s).

5. The court thus constituted shall determine its own rules of procedure. Its decisions
shall be taken by a majority of the votes; they shall be final and binding on the
Contracting Parties.

6. Each Contracting Party shall bear the costs resulting from the appointment of its
arbitrator. The expenses in connection with the appointment of the third arbitrator and the
administrative costs of the court shall be borne equally by the Contracting Parties.

Article 10

Other obligations

If the legislation of either Contracting Party or international obligations existing at
present or established hereafter between the Contracting Parties result in a position
entitling investments by investors of the other Contracting Party to a treatment more
favorable than is provided for by the Agreement, such position shall not be affected by
this Agreement.

Article 11

Special Agreements

1. Investments made pursuant to a specific agreement concluded between one
Contracting Party and investors of the other Party shall be covered by the provisions of
this Agreement and by those of the specific agreement.

2. Each Contracting Party undertakes to ensure at all times that the commitments it has
entered into vis-a-vis investors of the other Contracting Party shall be observed.

Article 12

Application

This Agreement shall apply to investment, which are made prior to or after its entry into
force by investors of one either Contracting Party in the territory of the other Contracting
Party in accordance with the laws and regulations of the other Contracting Party

182



concerned in the territory of the latter, but shall not apply to the dispute that arose before
the entry into force of this Agreement.

Article 13

Governing law

All investments shall, subject to this Agreement, be governed by law in force in the
territory of the Contracting Party in which such investments are made.

Article 14

Consultations

1. The representatives of the Contracting Parties shall hold meetings from time to time
for the purpose of: (a) reviewing the implementation of this Agreement;

(b) exchanging legal information and investment opportunities;

(c) resolving disputes arising out of investments;

(d) forwarding proposals on promotion of investment;

(e) studying other issues in connection with investment.

2. Where either Contracting Party requests consultation on any matter of Paragraph 1 of
this Article, the other Contracting Party shall give prompt response and the consultation
be held alternatively in Beijing and Kampala.

Article 15

Amendments

The terms of this Agreement may be amended by mutual agreement of both Contracting
Parties and such amendments shall be effected by exchange of notes between them
through diplomatic channels.

Article 16

Entry into force and duration

1. This Agreement shall enter into force on the first day of the following month after the
date on which both Contracting Parties have notified each other in writing that their
respective internal legal procedures necessary therefore have been fulfilled and remain in
force for a period of ten years.

2. This Agreement shall continue to be in force unless if either Contracting Party has fails
to given a written notice to the other Contracting Party to terminate this Agreement one
year before the expiration of the initial ten year period specified in Paragraph 1 of this
Article or at any time thereafter.

3. With respect to investments made prior to the date of termination of this Agreement,
the provisions of Article 1 to 15 shall continue to be effective for a further period of ten
years from such date of termination.

In Witness Whereof the undersigned, duly authorized thereto by respective Governments,
have signed this Agreement. Done in duplicate in Beijing on May 27, 2004, in the
Chinese and English languages, both texts being equally authentic.

For the Government of Uganda
For the Government of the People's Republic of China Republic
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APPENDIX B

AGREEMENT BETWEEN
THE GOVERNMENT OF THE PEOPLE’S REPUBLIC OF CHINA
AND THE GOVERNMENT OF THE REPUBLIC OF DJIBOUTI
ON THE PROMOTION AND PROTECTION OF INVESTMENTS

The Government of the People’s Republic of China and the Government of the Republic
of Djibouti,

Intending to create favorable conditions for investment by investors of one Contracting
Party in the territory of the other Contracting Party;

Recognizing that the reciprocal encouragement, promotion and protection of such
investment will be conducive to stimulating business initiative of the investors, flow of
capital and technology, and will increase prosperity and economic development and that
fair and equitable treatment of investments is desirable in both States;

Desiring to intensify the cooperation of both States on the basis of equality and mutual
benefits;

Have agreed as follows:

ARTICLE 1

DEFINITIONS

For the purpose of this Agreement,

1, The term “investment” means every kind of asset invested by investors of one
Contracting Party in accordance with the laws and regulations of the other Contracting
Party in the territory of the latter, and in particularly, though not exclusively, includes:

(a) movable and immovable property and other property rights such as mortgages and
pledges;

(b) shares, debentures, stock and any other kind of participation in companies;

(c) claims to money or to any other performance having an economic value associated
with an investment;

(d) intellectual property rights, in particularly copyrights, patents, trade-marks, trade-
names, technical process, know-how and good-will;

(e) business concessions conferred by law or under contract permitted by law, including
concessions to search for, cultivate, extract or exploit natural resources.

Any change in the form in which assets are invested does not affect their character as
investments.

2, The term “investor” means,

(a) natural persons who have nationality of either Contracting Party in accordance with
the laws of that Contracting Party;

(b) economic entities, including companies, corporations, associations, partnerships and
other organizations, incorporated and constituted under the laws and regulations of either
Contracting Party and have their seats in that Contracting Party.

3, The term “return” means the amounts yielded from investments, including profits,
dividends, interests, capital gains, royalties and other legitimate income.
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ARTICLE 2

PROMOTION AND PROTECTION OF INVESTMENT

1, Each Contracting Party shall encourage investors of the other Contracting Party to
make investments in its territory and admit such investments in accordance with its laws
and regulations.

2, Investments of the investors of either Contracting Party shall be accorded fair and
equitable treatment and shall enjoy the constant protection and security in the territory of
the other Contracting Party.

3, Without prejudice to its laws and regulations, neither Contracting Party shall take any
unreasonable or discriminatory measures against the management, maintenance, use,
enjoyment and disposal of the investments by the investors of the other Contracting
Party.

4, Subject to its laws and regulations, one Contracting Party shall provide assistance in
and facilities for obtaining visas and working permit to nationals of the other Contracting
Party engaging in activities associated with investments made in the territory of that
Contracting Party.

ARTICLE 3

TREATMENT OF INVESTMENT

1, Investments of investors of each Contracting Party shall all the time be accorded fair
and equitable treatment in the territory of the other Contracting Party.

2, Without prejudice to its laws and regulations, each Contracting Party shall accord to
investments and activities associated with such investments by the investors of the other
Contracting Party treatment not less favorable than that accorded to the investments and
associated activities by its own investors.

3, Neither Contracting Party shall subject investments and activities associated with such
investments by the investors of the other Contracting Party to treatment less favorable
than that accorded to the investments and associated activities by the investors of any
third State.

4, The provisions of Paragraphs 1 to 3 of this Article shall not be construed so as to
oblige one Contracting Party to extend to the investors of the other Contracting Party the
benefit of any treatment, preference or privilege by virtue of:

(a) any customs union, free trade zone, economic union and any international agreement
resulting in such customs union, free trade zone, economic union;

(b) any international agreement or arrangement relating wholly or mainly to taxation;

(c) any international agreement or arrangement facilitating frontier trade.

ARTICLE 4

EXPROPRIATION

1, Neither Contracting Party shall expropriate, nationalize or take other similar measures
(hereinafter referred to as “expropriation”) against the investments of the investors of the
other Contracting Party in its territory, unless the following conditions are met:

(a) for the public interests;

(b) under domestic legal procedure;

(c) without discrimination;

(d) against compensation.
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2, The compensation mentioned in Paragraph 1 of this Article shall be equivalent to the
value of the expropriated investments immediately before the expropriation is taken or
the impending expropriation becomes public knowledge, which is earlier. The value shall
be determined in accordance with generally recognized principles of valuation. The
compensation shall include interest from the date of expropriation until the date of
payment. The compensation shall also be made without delay, be effectively realizable
and freely transferable.

ARTICLES

COMPENSATION FOR DAMAGES AND LOSSES

Investors of one Contracting Party whose investments in the territory of the other
Contracting Party suffer losses owing to war, a state of national emergency, insurrection,
riot or other similar events in the territory of the latter Contracting Party, shall be
accorded by the latter Contracting Party, if it takes relevant measures, treatment, as
regards restitution, indemnification, compensation and other settlements no less favorable
than that accorded to the investors of its own or any third State.

ARTICLE 6

REPATRIATION OF INVESTMENTS AND RETURNS

1, Each Contracting Party shall, subject to its laws and regulations, guarantee to the
investors of the other Contracting Party the transfer of their investments and returns held
in its territory, including:

(a) profits, dividends, interests and other legitimate income;

(b) proceeds obtained from the total or partial sale or liquidation of investments;

(c) payments pursuant to a loan agreement in connection with investments;

(d) royalties in relation to the matters in Paragraph 1 (d) of Article 1;

(e) payments of technical assistance or technical service fee, management fee;

(f) payments in connection with contracting projects;

(9) earnings of nationals of the other Contracting Party who work in connection with an
investment in its territory.

2, Nothing in Paragraph 1 of this Article shall affect the free transfer of compensation
paid under Article 4 of this Agreement.

3, The transfer mentioned above shall be made in a freely convertible currency and at the
prevailing market rate of exchange applicable within the Contracting Party accepting the
investments and on the date of transfer.

ARTICLE 7

SUBROGATION

If one contracting Party or its designated agency makes a payment to its investor under an
indemnity given in respect of an investment made in the territory of the other Contracting
Party, the latter Contracting Party shall recognize the assignment of all the rights and
claims of the indemnified investor to the former Contracting Party or its designated
agency, by law or by legal transactions, and the right of the former Contracting Party or
its designated agency to exercise by virtue of subrogation any such right to same extent
as the investor.
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ARTICLE 8

SETTLEMENT OF DISPUTES BETWEEN CONTRACTING PARTIES

1, Any dispute between the Contracting Parties concerning the interpretation or
application of this Agreement shall, as far as possible, be settled with consultation
through diplomatic channel.

2, If a dispute cannot thus be settled within six months, it shall, upon the request of either
Contracting Party, be submitted to an ad hoc arbitral tribunal.

3, Such tribunal comprises of three arbitrators. Within two months of the receipt of the
written notice requesting arbitration, each Contracting Party shall appoint one arbitrator.
Those two arbitrators shall, within further two months, together select a national of a
third State having diplomatic relations with both Contracting Parties as Chairman of the
arbitral tribunal.

4, If the arbitral tribunal has not been constituted within four months from the receipt of
the written notice requesting arbitration, either Contracting Party may, in the absence of
any other agreement, invite the President of the International Court of Justice to make
any necessary appointments. If the President is a national of either Contracting Party or is
otherwise prevented from discharging the said functions, the Member of the International
Court of Justice next in seniority who is not a national of either Contracting Party or is
not otherwise prevented from discharging the said functions shall be invited to make such
necessary appointments.

5, The arbitral tribunal shall determine its own procedure. The arbitral tribunal shall reach
its award in accordance the provisions of this Agreement and the principles of
international law recognized by both Contracting Parties.

6, The arbitral tribunal shall reach its award by a majority of votes. Such award shall be
final and binding upon both Contracting Parties. The arbitral tribunal shall, upon the
request of either Contracting Party, explain the reasons of its award.

7, Each Contracting Party shall bear the costs of its appointed arbitrator and of its
representation in arbitral proceedings. The relevant costs of the Chairman and tribunal
shall be borne in equal parts by the Contracting Parties.

ARTICLE9

SETTLEMENT OF DISPUTES BETWEEN INVESTORS AND ONE CONTRCTING
PARTY

1, Any legal dispute between an investor of one Contracting Party and the other
Contracting Party in connection with an investment in the territory of the other
Contracting Party shall, as far as possible, be settled amicably through negotiations
between the parties to the dispute.

2, If the dispute cannot be settled through negotiations within six months, the investor of
one Contracting Party may submit the dispute to the competent court of the other
Contracting Party.

3, Any dispute, if unable to be settled within six months after resort to negotiations as
specified in Paragraph 1 of this Article, shall be submitted at the request of either party to
(@) International center for Settlement of Investment Disputes (ICSID) under the
Convention on the Settlement of Disputes between States and Nationals of Other States,
done at Washington on March 18,1965; or

(b) an ad hoc arbitral tribunal

187



provided that the Contracting Party involved in the dispute may require the investor
concerned to exhaust the domestic administrative review procedure specified by the laws
and regulations of that Contracting Party before submission of the dispute the
aforementioned arbitration procedure.

However, if the investor concerned has resorted to the procedure specified in Paragraph 2
of this Aurticle, the provisions of this Paragraph shall not apply.

4, Without prejudice to Paragraph 3 of this Article, the ad hoc arbitral tribunal referred to
in Paragraph 3 (b) shall be constituted for each individual case in the following way: each
party to the dispute shall appoint one arbitrator, and these two shall select a national of a
third State which has diplomatic relations with both Contracting Parties as the Chairman.
The first two arbitrators shall be appointed within two months of the written notice
requesting for arbitration by either party to the dispute to the other and the Chairman
shall be selected within four months. If, within the period specified above, the tribunal
has not been constituted, either party to the dispute may invite the Secretary General of
the International Center for Settlement of Investment Disputes to make the necessary
appointments.

5, The ad hoc arbitral tribunal shall determine its own procedure. However, the tribunal
may, in the course of determination of procedure, take as guidance the Arbitration Rules
of the International Center for Settlement of Investment Disputes.

6, The tribunal referred to in Paragraph 3 (a) and (b) of this Article shall reach its award
by a majority of votes. Such award shall be final and binding upon both parties to the
dispute. Both Contracting Parties shall commit themselves to the enforcement of the
award.

7, The tribunal referred to in Paragraph 3 (a) and (b) of this Article shall adjudicate in
accordance with the law of the Contracting Party to the dispute accepting the investment
including its rules on the conflict of laws, the provisions of this Agreement as well as the
applicable principles of international law.

8, Each party to the dispute shall bear the costs of its appointed arbitrator and of its
representation in arbitral proceedings. The relevant costs of the Chairman and tribunal
shall be borne in equal parts by the parties to the dispute. The tribunal may in its award
direct that a higher proportion of the costs be borne by one of the parties to the dispute.

ARTICLE 10

OTHER OBLIGATIONS

1, If the legislation of either Contracting Party or international obligations existing at
present or established hereafter between the Contracting Parties result in a position
entitling investments by investors of the other Contracting Party to a treatment more
favorable than is provided for by the Agreement, such position shall not be affected by
this Agreement.

2, Each Contracting Party shall observe any commitments it may have entered into with
the investors of the other Contracting Party as regards to their investments.
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ARTICLE 11

APPLICATION

This Agreement shall apply to investment, which are made after its entry into force by
investors of either Contracting Party in accordance with the laws and regulations of the
other Contracting Party in the territory of the latter.

ARTICLE 12

CONSULTATIONS

1, The representatives of the Contracting Parties shall hold meetings from time to time
for the purpose of:

(a) reviewing the implementation of this Agreement;

(b) exchanging legal information and investment opportunities;

(c) resolving disputes arising out of investments;

(d) forwarding proposals on promotion of investment;

(e) studying other issues in connection with investment.

2, Where either Contracting Party requests consultation on any matter of Paragraph 1 of
this Article, the other Contracting Party shall give prompt response and the consultation
be held alternatively in Beijing and Djibouti.

ARTICLE 13

ENTRY INTO FORCE, DURATION AND TERMINATION

1, This Agreement shall enter into force on the first day of the following month after the
date on which both Contracting Parties have notified each other in writing that their
respective internal legal procedures necessary therefore have been fulfilled and remain in
force for a period of ten years.

2, This Agreement shall continue on force if either Contracting Party fails to give a
written notice to the other Contracting Party to terminate this Agreement one year before
the expiration of the period specified in Paragraph 1 of this Article.

3, After the expiration of initial ten years period, either Contracting Party may at any time
thereafter terminate this Agreement by giving at least one year’s written notice to the
other Contracting Party.

4, With respect to investments made prior to the date of termination of this Agreement,
the provisions of Article 1 to 12 shall continue to be effective for a further period of ten
years from such date of termination.

IN WITNESS WHEREOF the undersigned, duly authorized thereto by respective
Governments, have signed this Agreement.

Done in duplicate at Beijing, on august 18, 2003, in the Chinese and English languages,
both texts being equally authentic. In case of divergent interpretation, the English text
shall prevail.

For the Government of the Republic of Djibouti

For the Government of the People’s Republic of China
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APPENDIX C

AGREEMENT BETWEEN THE GOVERNMENT OF THE PEOPLE'S
REPUBLIC OF CHINA AND THE FEDERAL REPUBLIC OF GERMANY ON
THE ENCOURAGEMENT OF RECIPROCAL PROTECTION OF
INVESTMENTS

The People's Republic of China and the Federal Republic of Germany (hereinafter
referred to as the "Contracting Parties™), Intending to create favourable conditions for
investment by investors of one Contracting Party in the territory of the other Contracting
Party, Recognizing that the encouragement, promotion and protection of such investment
will be conducive to stimulating business initiative of the investors and will increase
prosperity in both States, Desiring to intensify the economic cooperation of both States,
Have agreed as follows:

Avrticle 1

Definitions

For the purpose of this Agreement

1. the term “investment” means every kind of asset invested directly or indirectly by
investors of one Contracting Party in the territory of the other Contracting Party, and in
particular, though not exclusively, includes:

(a) movable and immovable property and other property rights such as mortgages and
pledges;

(b) shares, debentures, stock and any other kind of interest in companies;

(c) claims to money or to any other performance having an economic value associated
with an investment;

(d) intellectual property rights, in particular copyrights, patents and industrial de-signs,
trade-marks, trade-names, technical processes, trade and business secrets, know-how and
good-will;

(e) business concessions conferred by law or under contract permitted by law, including
concessions to search for, cultivate, extract or exploit natural resources;

any change in the form in which assets are invested does not affect their character as
investments;

2. the term "investor" means

(@) in respect of the Federal Republic of Germany:

Germans within the meaning of the Basic Law for the Federal Republic of Germany, any
juridical person as well as any commercial or other company or association with or
without legal personality having its seat in the territory of the Federal Republic of
Germany, irrespective of whether or not its activities are directed at profit;

(b) in respect of the People’s Republic of China:

natural persons who have nationality of the People’s Republic of China in accordance
with its laws, economic entities, including companies, corporations, associations,
partnerships and other organizations, incorporated and constituted under the laws and
regulations of and with their seats in the People’s Republic of China, irrespective of
whether or not for profit and whether their liabilities are limited or not;
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3. the term "return” means the amounts yielded from investments, including profits,
dividends, interests, capital gains, royalties, fees and other legitimate income.

Article 2

Promotion and Protection of Investment

(1) Each Contracting Party shall encourage investors of the other Contracting Party to
make investments in its territory and admit such investments in accordance with its laws
and regulations.

(2) Investments of the investors of either Contracting Party shall enjoy constant pro-
tection and security in the territory of the other Contracting Party.

(3) Neither Contracting Party shall take any arbitrary or discriminatory measures against
the management, maintenance, use, enjoyment and disposal of the investments by the
investors of the other Contracting Party.

(4) Subject to its laws and regulations, either Contracting Party shall give sympathetic
consideration to applications for obtaining visas and working permits to nationals of the
other Contracting Party engaging in activities associated with investments made in the
territory of that Contracting Party.

Article 3

Treatment of Investment

(1) Investments of investors of each Contracting Party shall at all times be accorded fair
and equitable treatment in the territory of the other Contracting Party.

(2) Each Contracting Party shall accord to investments and activities associated with such
investments by the investors of the other Contracting Party treatment not less fa-vourable
than that accorded to the investments and associated activities by its own in-vestors.

(3) Neither Contracting Party shall subject investments and activities associated with
such investments by the investors of the other Contracting Party to treatment less fa-
vourable than that accorded to the investments and associated activities by the inves-tors
of any third State.

(4) The provisions of Paragraphs 1 to 3 of this Article shall not be construed so as to
oblige one Contracting Party to extend to the investors of the other Contracting Party the
benefit of any treatment, preference or privilege by virtue of

(a) any membership or association with any existing or future customs union, free trade
zone, economic union, common market;

(b) any double taxation agreement or other agreement regarding matters of taxation.

Article 4

Expropriation and Compensation

(1) Investments by investors of either Contracting Party shall enjoy full protection and
security in the territory of the other Contracting Party.

(2) Investments by investors of either Contracting Party shall not directly or indirectly be
expropriated, nationalized or subjected to any other measure the effects of which would
be tantamount to expropriation or nationalization in the territory of the other Contracting
Party (hereinafter referred to as expropriation) except for the public benefit and against
compensation. Such compensation shall be equivalent to the value of the investment
immediately before the expropriation is taken or the threatening expropriation has
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become publicly known, whichever is earlier. The compensation shall be paid without
delay and shall carry interest at the prevailing commercial rate until the time of payment;
it shall be effectively realizable and freely transferable. Precautions shall have been made
in an appropriate manner at or prior to the time of expropriation for the determination and
payment of such compensation. At the request of the investor the legality of any such
expropriation and the amount of compensation shall be subject to review by national
courts, notwithstanding the provisions of Article 9.

(3) Investors of either Contracting Party shall enjoy most-favoured-nation treatment in
the territory of the other Contracting Party in respect of the matters provided for in this
Article.

Article 5

Compensation for Damages and Losses

Investors of either Contracting Party whose investments suffer losses in the territory of
the other Contracting Party owing to war or other armed conflict, revolution, a state of
national emergency or revolt, shall be accorded treatment by such other Contracting Party
not less favourable than that which the latter Contracting Party accords to its own
investors or to investors of any third State as regards restitution, indemnification,
compensation or other valuable consideration.

Article 6

Repatriation of Investments and Returns

(1) Each Contracting Party shall guarantee to the investors of the other Contracting Party
the transfer of their investments and returns held in its territory, including:

(a) the principal and additional amounts to maintain or increase the investment;

(b) returns;

(c) proceeds obtained from the total or partial sale or liquidation of investments or
amounts obtained from the reduction of investment capital;

(d) payments pursuant to a loan agreement in connection with investments;

(e) payments in connection with contracting projects;

(F) earnings of nationals of the other Contracting Party who work in connection with an
investment in its territory.

(2) Each Contracting Party shall guarantee to the investors of the other Contracting Party
the free transfer of compensation and other payments under Article 4 and 5.

(3) The transfer mentioned above shall be made without delay in a freely convertible
currency and at the prevailing market rate of exchange applicable within the Contract-ing
Party accepting the investments and on the date of transfer. In the event that the market
rate of exchange does not exist, the rate of exchange shall correspond to the cross rate
obtained from those rates which would be applied by the International Monetary Fund on
the date of payment for conversions of the currencies concerned into Special Drawing
Rights.

Article 7

Subrogation

If one Contracting Party or its designated agency makes a payment to its investor under a
guarantee given in respect of an investment made in the territory of the other Contracting
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Party, the latter Contracting Party shall recognize the assignment of all the rights and
claims of the indemnified investor to the former Contracting Party or its designated
agency, by law or by legal transactions, and the right of the former Con-tracting Party or
its designated agency to exercise by virtue of subrogation any such right to same extent
as the investor. As regards the transfer of payments made by virtue of such assigned
claims, Article 6 shall apply mutatis mutandis.

Article 8

Settlement of Disputes between Contracting Parties

(1) Any dispute between the Contracting Parties concerning the interpretation or
application of this Agreement shall, as far as possible, be settled with consultation
through diplomatic channel.

(2) If a dispute cannot thus be settled within six months, it shall, upon the request of
either Contracting Party, be submitted to an ad hoc arbitral tribunal.

(3) Such tribunal comprises of three arbitrators. Within two months of the receipt of the
written notice requesting arbitration, each Contracting Party shall appoint one arbitrator.
Those two arbitrators shall, within further two months, together select a national of a
third State having diplomatic relations with both Contracting Parties as Chairman of the
arbitral tribunal.

(4) If the arbitral tribunal has not been constituted within four months from the receipt of
the written notice requesting arbitration, either Contracting Party may, in the absence of
any other agreement, invite the President of the International Court of Justice to make
any necessary appointments. If the President is a national of either Contracting Party or is
otherwise prevented from discharging the said functions, the Member of the International
Court of Justice next in seniority who is not a national of either Contracting Party or is
not otherwise prevented from discharging the said functions shall be invited to make such
necessary appointments.

(5) The arbitral tribunal shall determine its own procedure. The arbitral tribunal shall
reach its award in accordance with the provisions of this Agreement and the principles of
international law recognized by both Contracting Parties.

(6) The arbitral tribunal shall reach its award by a majority of votes. Such award shall be
final and binding upon both Contracting Parties. The arbitral tribunal shall, upon the
request of either Contracting Party, explain the reasons of its award.

(7) Each Contracting Party shall bear the costs of its appointed arbitrator and of its
representation in arbitral proceedings. The relevant costs of the Chairman and tribunal
shall be borne in equal parts by the Contracting Parties.

Avrticle 9

Settlement of Disputes between Investors

and one Contracting Party

(1) Any dispute concerning investments between a Contracting Party and an investor of
the other Contracting Party should as far as possible be settled amicably between the
parties in dispute.

(2) If the dispute cannot be settled within six months of the date when it has been raised
by one of the parties in dispute, it shall, at the request of the investor of the other
Contracting State, be submitted for arbitration.
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(3) The dispute shall be submitted for arbitration under the Convention of 18 March 1965
on the Settlement of Investment Disputes between States and Nationals of Other States
(ICSID), unless the parties in dispute agree on an ad-hoc arbitral tribunal to be
established under the Arbitration Rules of the United Nations Commission on the
International Trade Law (UNCITRAL) or other arbitration rules.

(4) Any award by an ad-hoc tribunal shall be final and binding. Any award under the
procedures of the said Convention shall be binding and subject only to those appeals or
remedies provided for in this Convention. The awards shall be enforced in accordance
with domestic law.

Article 10

Other Obligations

(1) If the legislation of either Contracting Parties or obligations under international law
existing at present or established hereafter between the Contracting Parties in ad-dition to
this Agreement contain a regulation, whether general or specific, entitling investments by
investors of the other Contracting Party to a treatment more favourable than is provided
for by this Agreement, such regulation shall to the extent that it is more favourable
prevail over this Agreement.

(2) Each Contracting Party shall observe any other obligation it has entered into with
regard to investments in its territory by investors of the other Contracting Party.

Article 11

Application

This Agreement shall apply to investment, which are made prior to or after its entry into
force by investors of either Contracting Party in accordance with the laws and regulations
of the other Contracting Party in the territory of the latter.

Avrticle 12

Relations between Contracting Parties

The provisions of the present Agreement shall apply irrespective of the existence of
diplomatic or consular relations between the Contracting Parties.

Article 13

Consultations

Either Contracting Party may propose to the other Contracting Party that consultations be
held on any matter concerning interpretation, application and implementation of the
Agreement. The other Contracting Party shall accord sympathetic consideration to the
proposal and shall afford adequate opportunity for such consultations.

Avrticle 14
Protocol
The attached protocol shall form an integral part of this Agreement.

Avrticle 15
Entry into Force, Duration and Termination
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(1) This Agreement shall enter into force one month from the date on which both
Contracting Parties have notified each other in writing that the national requirements for
such entry into force have been fulfilled. The relevant date shall be the day on which the
last notification is received.

(2) This Agreement shall remain in force for a period of ten years and shall be ex-tended
thereafter for an unlimited period unless denounced in writing through diplomatic
channels by either Contracting Party twelve months before its expiration.

(3) After the expiration of the initial ten years period, either Contracting Party may at any
time thereafter terminate this Agreement by giving at least twelve month’s written notice
through diplomatic channels to the other Contracting Party.

(4) With respect to investments made prior to the date of termination of this Agreement,
the provisions of Article 1 to 14 shall continue to be effective for a further period of
twenty years from such date of termination.

Article 16

Transition

(1) Upon entry into force of this Agreement the Agreement of 7 October 1983 between
the Federal Republic of Germany and the People’s Republic of China on the
Encouragement and Reciprocal Protection of Investments shall terminate.

(2) The present Agreement shall apply to all investments made by investors of either
Contracting Party in the territory of the other Contracting Party, whether made before or
after the entry into force of this Agreement, but shall not apply to any dispute or any
claim concerning an investment which was already under judicial or arbitral process
before its entry into force. Such disputes and claims shall continue to be settled ac-
cording to the provisions of the Agreement of 7 October 1983 mentioned in paragraph 1
of this Article.

Done at Beijing on 1st December, 2003 in duplicate in the German, Chinese and English
languages, all texts being authentic. In case of divergent interpretation of the German and
the Chinese text, the English text shall prevail.
For the Federal Republic of Germany
For the People’s Republic of China

PROTOCOL TO THE AGREEMENT BETWEEN THE PEOPLE’S REPUBLIC

OF CHINA AND THE FEDERAL REPUBLIC OF GERMANY ON THE
ENCOURAGEMENT AND RECIPROCAL PROTECTION OF INVESTMENTS

On signing the Agreement between the People’s Republic of China and the Federal
Republic of Germany on the Encouragement and Reciprocal Protection of Investments,
the plenipotentiaries, being duly authorized, have, in addition, agreed on the following
provisions, which shall be regarded as an integral part of the said Agreement:
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1. Ad Article 1

(a) For the avoidance of doubt, the Contracting Parties agree that investments as defined
in Article 1 are those made for the purpose of establishing lasting economic relations in
connection with an enterprise, especially those which allow to exercise effective
influence in its management.

(b) "Invested indirectly” means invested by an investor of one Contracting Party through
a company which is fully or partially owned by the investor and having its seat in the
territory of the other Contracting Party.

(c) Returns from the investment and from reinvestments shall enjoy the same protection
as the investment.

2. Ad Article 2

The Agreement shall apply to the territory of each Contracting Party including the
territorial sea as well as to the areas of the exclusive economic zone and the continental
shelf insofar as international law permits the Contracting Party concerned to exercise
sovereign rights or jurisdiction in these areas.

3. Ad Article 2 and 3

With regard to the People’s Republic of China paragraph 3 of Article 2 and paragraph 2
of Article 3 do not apply to

(a) any existing non-conforming measures maintained within its territory;

(b) the continuation of any such non-conforming measure;

(c) any amendment to any such non-conforming measure to the extent that the
amendment does not increase the non-conformity of these measures.

The People’s Republic of China will take all appropriate steps in order to progressively
remove the non-conforming measures.

4. Ad Article 3

(@) The following shall more particularly, though not exclusively, be deemed "activity"
within the meaning of Article 3 (2): the management, maintenance, use, enjoy-ment and
disposal of an investment. The following shall, in particular, be deemed "treatment less
favourable” within the meaning of Article 3: unequal treatment in the case of restrictions
on the purchase of raw or auxiliary materials, of energy or fuel or of means of production
or operation of any kind as well as any other measures having similar effects. Measures
that have to be taken for reasons of public security and order, public health or morality
shall not be deemed "treatment less favourable™ within the meaning of Article 3.

(b) The provisions of Article 3 do not oblige a Contracting Party to extend to investors
resident in the territory of the other Contracting Party tax privileges, tax exemptions and
tax reductions which according to its tax laws are granted only to investors resident in its
territory.

5. Ad Article 6

(a) With regard to the People’s Republic of China:

- Article 6, paragraph 1 (c) will apply provided that the transfer shall comply with the
relevant formalities stipulated by the present Chinese laws and regulations relating to
exchange control.
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- Article 6, paragraph 1 (d) will apply provided that a loan-agreement has been registered
with the relevant foreign exchange administration authority.

To the extent that the formalities mentioned above are no longer required according to the
relevant provisions of Chinese law, Article 6 shall apply without restrictions.

(b) A transfer shall be deemed to have been made "without delay"” within the meaning of
Article 6 (3) if effected within such period as is normally required for the completion of
transfer formalities. The said period shall commence on the day on which the relevant
request has been submitted to the relevant foreign exchange administration with full and
authentic documentation and information and may on no account exceed two months.

6. To Article 9

With respect to investments in the People’s Republic of China an investor of the Federal
Republic of Germany may submit a dispute for arbitration under the following conditions
only:

(a) the investor has referred the issue to an administrative review procedure according to
Chinese law,

(b) the dispute still exists three months after he has brought the issue to the review
procedure, and

(c) in case the issue has been brought to a Chinese court, it can be withdrawn by the
investor according to Chinese law.

7. The investors of either Contracting Party are free to choose international means of
transport for the transport of persons and/or capital-goods directly connected with an
investment within the meaning of this Agreement.

For the Federal Republic of German

For the People’s Republic of China

197



