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inhibits the effective use of the law to the advantage of the public, and so in this case, the
organisations are favoured. If the public were to be included, the public would then constitute
the majority grouping as opposed to the employees in the public and private sectors, or the
employees in the private and state owned profit companies combined. This inclusion of the

public would mean anyone who lives in South Africa.

3.5.2. Does not constitute a single comprehensive legal framework

Another legislative gap of the PDA is that it does not comprise of a single comprehensive
legal framework for whistle protection (Martin 2010: 75). The law has a limited
understanding of what constitutes an employment relationship and thus the definition
excludes consultants, agents, and independent contract workers. Further omissions are that of
pensioners, volunteers, prospective employees and organisation pensioners (Martin 2010:
76). These groups of people who are excluded may certainly be aware of some wrongdoing
or potential elements of risk within the organisations they deal with. The South African
labour market increasingly makes use of contract workers, which are not protected by the
PDA, and this undermines one of the objectives of the Act, namely the promotion of
eradication of unlawful and irregular conduct within organisations (The Protected Disclosures
Act 2000: 4). Only once the amendment for the addition of the word “worker” to be classified
in the same category as an employee, only then will the objective be upheld. However, the
pensioner and other regular members of the public will still not be covered by the PDA in its
current form. The Auditor-General noted in the South African Law Reform Commission
Report, as cited in Martin (2010: 15), that a valuable source of information is not the
employees of an organisation but rather the independent contractors and the members of the

general public who come into contact with the organisation.

3.5.3. Does not force organisations to have implementation mechanisms in place

The scope of the law fails the PDA as it does not require an obligation to include
implementation mechanisms such as whistle blowing policies within the organisation or for
the individuals employed outside of the employer-employee relationship, thus setting the
organisation up for possible risk (Martin 2010: 15). There should be a mechanism in place to
have all organisations develop whistle blowing policies (if they do not already have them)
and then to implement that annual reports on the reports received be analysed both internally

and perhaps externally to ensure transparency and responsible action be taken from the

49



Lydia October 2602593

outcomes of the report. Only if organisations are forced to, by law, implement and
acknowledge whistle blowers and whistle blowing processes, only then can organisations be
made liable to its actions within the organisation and also account for the image and
reputation that is portrayed to the public. The public has a stake in organisations and this
implementation will allow for transparency and ensure good governance as a general image

and function of organisations.

3.6. Remedial Issues
3.6.1. All forms of remedy are court-based

In its current form, all forms of remedy in terms of the PDA are court-based and this weighs
heavily on an already burdened criminal justice system (Martin 2010: 15). This allows for
exploitation by organisations with financial influence that are able to delay the process of any
concerns that are raised. Martin (2010: 15) suggests a solution for the PDA to require or
permit any alternative dispute resolution mechanisms that may be able to relieve the stress on

the court system.

3.6.2. Financial repercussions

Financial repercussions are also a concern under the PDA as it is informed by the LRA. The
financial compensation is limited to the experience of the occupational detriment and not the
full range of financially-related repercussions that may arise from making a disclosure.
(Martin 2010: 15). This limitation does not allow for non-patrimonial forms of damage (i.e.
things that cannot be related to financial aspects, such as traumatic stress), and the whistle

blower thus falls short in this regard.

3.7. Recommendations for the current Protected Disclosures Act 26 of 2000

Martin (2010: 18) discusses the recommendations that have been suggested by The Open
Democracy Centre and says that most will require new legislation and that there are factors

within the existing law that require direct intervention. The recommendations are as follows:

3.7.1. Definition of employee

The South African Reform Commission has specifically proposed that the definition of what

constitutes an employee be amended to include independent contractors and other workers of
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this type, and to include all persons with knowledge about irregular conduct within an
organisation so that they are able to disclose information should they deem necessary, with

all the measures that protect the current component of employee.

3.7.2. Confidentiality of whistle blowers

A positive recommendation that has been suggested is that recipients of disclosures must
protect the confidentiality of whistle blowers (Martin 2010: 18). In line with this provision,
Martin reiterates the Public Service Commission’s view that specific mechanisms such as the
national Anti-Corruption Hotline must be improved to ensure that consideration for the
potential whistle blower is taken into account, so that all potential whistle blowers can have
confidence in the process, and that trust is reinstated to demonstrate that their disclosure will
indeed be taken seriously.

3.7.3. Immunity from prosecution and damages

Further amendments include immunity from civil, criminal and administrative prosecution,
and must not be limited, by reference, to the LRA. However, it may be necessary for the PDA
to establish a dedicated adjudication body, with investigative and enforcement powers to
overcome the cost barriers and therefore prevent the current abuse of judicial process by

reluctant employers (Martin 2010: 18).

3.7.4. Adoption of whistle blowing policies and procedures in organisations

Martin (2010: 18) also notes that all organisations should have an obligation to adopt whistle
blowing policies and procedures and to make these known internally within the organisation
and externally to other organisations and entities. This ensures that all those involved have a
clear understanding of all methods of interactions and the consequences thereof. Furthermore,
this adoption allows for responsibility and accountability of actions to be taken by all parties

involved.

3.7.5. Enhancement of monitoring efforts

In an effort to counteract the weakness of political will that exists in the PDA, Martin
suggests enhancing the monitoring efforts in relation to the PDA. The PDA should require all

organisations to annually submit reports on their policies, procedures, disclosures and the

51



Lydia October 2602593

responses thereto, as well as the statistics regarding the number and nature of any reprisal
against whistle blowers (Martin 2010: 18). In addition to this, independent bodies responsible
for the receipt of the disclosures are to provide advice to the public to promote awareness,

knowledge use and implementation of whistle blowing laws.

3.7.6. Penalties for organisations

A negative provision that Martin (2010: 18) puts forward concern the penalties an
organisation would incur should they not proactively encourage whistle blowing by, for
example, publicising whistle blowing manuals. This ensures that the structure in which
irregular conduct occurs provides enough support to inform the transgressor effectively and
also allow for compliance tracking, monitoring, and reporting. A timeline of annual reporting
of awareness efforts could also be initiated in relation to the penalties to ensure that this
process is on-going and can allow for growth and development on the organisation’s part to
rethink strategies to combat unethical behaviour and also to deter future wrongdoing within

organisations.

All these recommendations must filter through the dedicated monitoring bodies such as the
Public Protector or the Auditor General. If one central place receives and is able to analyse
the data for statistical purposes, the methods and modes of reporting would then be aligned

and this too could be on an annual basis.

3.7.7. Seven point whistle blowing test

The seven point whistle blowing test that Martin (2010: 23), on behalf of the Open
Democracy Centre, has created has been developed to be used to assess the South African

whistle blowing environment. The seven steps are as follows:

1. A Code of Good Practice to be established which can provide guidance to private and
public bodies on interpretations of the law, implementation of whistle blowing policies,
and alternative mechanisms for preventing corruption;

2. A whistle blowing network of civil society organisations to be established to assist with
the provision of advice and support; awareness-raising and parliamentary advocacy on

whistle blowing issues;
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3. Whistle blowers should actively be encouraged through financial incentives, the provision
of security, and other alternative mechanisms aimed directly at the needs of the typical
whistle blower;

4. The forums that exist for whistle blowers should be implemented effectively, which
includes the agencies charged which deal with whistle blowers;

5. All new laws passed should support and encourage whistle blowers, rather than diminish
any of their existing rights;

6. Whistle blowers are to be protected from civil, criminal and administrative liability for
legitimate public interest disclosures;

7. The PDA is to be amended for maximum benefit by among others;

a. Extending protection to independent contractors and former employees;

b. Extending the number of agencies to whom a protected disclosure can be made to
the maximum possible;

c. Allowing for confidential disclosures;

d. Create positive obligations to create whistle blowing policies; and

e. Create positive obligations for annual reporting on policies and actions taken in
terms of policies;

f. Lifting the limit on compensation.

3.8. Amendments to the Protected Disclosures Act 26 of 2000 as suggested by the South
African Law Reform Commission and the Open Democracy Centre

In addition to the recommendations, the following amendments are to be considered:

3.8.1. Addition of the word “worker” and extension of “occupational detriment”

The addition of the word “worker” is to ensure that independent contractors, consultants,
agents and persons working for the State, will also be entitled to exercise certain remedies if
they are subjected to any occupational detriment as a result of having made protected
disclosures. In this regard, an extension to the definition of “occupational detriment” to
include an employee or worker being subjected to any civil claim for the alleged breach of a
duty of confidentiality or a confidentiality agreement stemming from the disclosure of a
criminal offence (Pattle and Wilkinson 2014: 1).
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3.8.2. Civil and criminal liability

The Bill further proposes that civil and criminal liability be excluded for disclosing
information that would expose criminal activity in the hope that this would facilitate and
encourage disclosure. However, it must be noted that, in terms of the amendments, should
employees knowingly or believing the information not to be true, disclose false information
they will be guilty of an offence and on conviction will be liable to a fine or to imprisonment

for a period not exceeding two years or both (Pattle and Wilkinson 2014: 1).

3.8.3. Responsibility of employers

The next amendment inserts a duty or obligation on employers to set up appropriate (internal)
procedures for dealing with disclosures and to inform all employees and workers of such
procedures, as well as conducting investigations should a protected disclosure be made. With
regard to victimisation of an employee for the protected disclosure, this amendment aims to
impose joint liability on both the employer and client should the employer have acted with
express or implied authority or with the knowledge of a client by subjecting the employee or
worker to victimisation. Once such victimisation is proved, the amendment provides that
compensation or damages will have to be paid to the employee or worker (Pattle and
Wilkinson 2014: 1).

3.8.4. Disclosure of information

Perhaps the most important amendment to the PDA is to improve disclosure of information
by making it the responsibility (and therefore enacting joint responsibility) of every
employee, worker and employer to disclose information without the fear of retaliation, should
a disclosure relate to suspected or alleged criminal or other irregular conduct to prevent the

irregular or unlawful conduct (Pattle and Wilkinson 2014: 1).

Every employer must authorise appropriate internal procedures for receiving and responding
with information about improprieties and take reasonable steps to bring the internal

procedures to the attention of every employee and worker.

3.9. Protections under the Protected Disclosures Act 26 of 2000

In its current form, the PDA makes provision for procedures to allow and assist employees in

both the public and private sector to raise their concerns about the unlawful or irregular
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conduct of employers or co-workers. Various types of information disclosure are noted in the
Act, including suspicion of criminal offences, failure to comply with legal obligations and "a
reasonable belief that the health or safety of an individual has been, is being or is likely to be,
endangered" (The Protected Disclosures Act 2000: 2).

In terms of the Act and its amendments, every employer and employee is now regarded as
having a responsibility to address crime and any other irregular or unethical conduct in the
workplace. The employer must take all the necessary steps to ensure that employees who
disclose such information are protected from retaliations as a result of having made
disclosures. Employees making a protected disclosure in terms of the specified procedures
are protected from occupational detriment. This might include being subjected to disciplinary
action, dismissal, suspension, demotion, harassment, intimidation, being transferred against
his or her will, being refused a transfer or promotion, or otherwise poorly affected in respect
of his or her employment, profession or office, including employment opportunities and job
stability. The Act forbids an employer from subjecting an employee to occupational
detriment on account of having made a protected disclosure. Should occupational detriment
occur and be found to have been linked to the making of a protected disclosure, the whistle
blower would be protected and the employer would not be allowed to dismiss or prejudice the
employee for having raised legitimate concerns. This, in summary, is how the law protects
whistle blowers (Pattle and Wilkinson 2014: 1).

The Act does not deal with the way unethical behaviour must be remedied or prosecuted. The
Act assumes that the whistle blower has not been involved in any unethical behaviour, as it
does not provide immunity for him or her against persons other than the employer (Pattle and
Wilkinson 2014: 1). The relationship between the whistle blower and a co-employee is not
the principal focus of the Act; however, the provisions relating to transfers may provide some

protection from the antagonism of a co-employee who has been implicated.

In terms of section 3 (The Protected Disclosures Act 2000: 5) of the PDA, no employee may
be subjected to any occupational detriment by his or her employer on account of, or partly on
account of, having made a protected disclosure. Therefore, an employee will only be afforded
protection in terms of the Act if he or she has made a protected disclosure to either a legal
adviser, an employer, a member of cabinet or of the executive council of a province, the

Public Protector, the Auditor-General, or a person or body prescribed for the purposes of the
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Act. Importantly, the employee will not be protected by the provisions of the Act where he or

she is committing an offence by making the disclosure.

The type of information disclosed relates to what is meant by criminal and irregular conduct
in terms of disclosing wrongdoing and may be a criminal offence, failure to comply with a
legal obligation, miscarriage of justice, endangerment to the health and safety of an
individual, damage to the environment, unfair discrimination as contemplated in the
Promotion of Equality and Prevention of Unfair Discrimination Act of 2000 (Act 4 of 2000),
or the deliberate suppression of any of these matters. The disclosure must be made in good
faith and the employee making the disclosure must have a reasonable belief that the

information disclosed and any allegation contained in it is substantially true.

Any disclosure made for personal gain (excluding any reward payable in terms of any law) is
not protected by the Act. Sections 3 and 4 of the Act (The Protected Disclosures Act 2000: 5-
6) set out the protective measures upon which an employee who has made a protected
disclosure may depend on. An employee may approach any court or tribunal that has
jurisdiction or may pursue any other process allowed or prescribed by law in order to protect

him or her from suffering any occupational detriment in contravention of section 3 of the Act.

Any employee who has made a protected disclosure and who reasonably believes that he or
she may be adversely affected as a result of having made that disclosure, may also request to
be transferred to another post or position in the same division or to another division (Pattle
and Wilkinson 2014: 1). The employer must be guarded in transferring the employee, as the
Act specifies that the terms and conditions of employment may not, without the written
consent of the employee, be less favourable than the terms and conditions pertinent to him or
her directly before his or her transfer. While the Portfolio Committee of Parliament, when
drafting the Protected Disclosures Act, considered the creation of new offences to be
appropriate, the Act has not provided for penalties either in the case of an employer who does
not protect whistle blowers, or in the case of whistle blowers who make a disclosure which is
not protected (Pattle and Wilkinson 2014: 1). In this regard, the Committee decided that the
matter needed further research and consideration, since such a provision may impact on

existing laws, policies and practices regulating the employer-employee relationship.

Amendments may also be added to the existing legislation of penalties where an employer
unlawfully subjects an employee to an occupational detriment, or where an employee makes

a false disclosure. The Act is restricted to the relationship between employer and employee in
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both the public and private spheres; it would not provide protection to an independent

contractor or consultant for example.

Those whistle blowers who plan to use the provisions of the Act to disguise their own
involvement in criminal activities will not find protection in this legislation (Pattle and
Wilkinson 2014: 1). Where a law has been breached, the Act will not protect the employee
from criminal prosecution, civil liability to third parties, or prosecution for offences. Any
contract between an employer and an employee that implicates to exclude any provisions of

the Act will be deemed invalid.

Employers will need to familiarise themselves with the provisions of the Act and ensure that
they are fulfilling their responsibilities in creating an environment where irregular activities
can be exposed without fear of retaliation against the whistle blower. It is imperative that all
organisations set up the necessary internal procedures to empower the employee to make a
protected disclosure. The question is whether more should not be done if the Act is to achieve

its goal.

3.10. Conclusion

At the beginning of the Chapter the main aim was to provide tools to assist in the
understanding of the PDA. Definitions were discussed, as well as the legislative frameworks
that underpinned the Act (particularly the Labour relations Act). Remedial issues and the
provisions for protection and redress were discussed with reference to the Act and other

relevant legislation.

When criticism and proposed amendments were discussed, it became clear that the PDA is
not universally supported even within the legal community. Many believe that the PDA will
have far more positive consequences should the suggested amendments be accepted. Some
shortcomings will be fairly easy to correct. At present the PDA protects whistle blowers only
against “professional detriment”, but it can be changed to include other forms of victimisation
as well. It should also be relatively simple to establish a special tribunal, so that whistle

blowers need not follow the expensive route through the courts when they seek redress.

Other objections to the Act involve ethical issues far more directly. Not only the broader
public but even outside contractors and their employees are left with virtually no protection.

This creates the impression that blowing the whistle is (under some circumstances) one of the
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rights of employees and not the duty of all responsible citizens. The impression is
strengthened when it is seen that the PDA tends to favour the interests of organisations over
those of employees — not to mention the public. Does the Act effectively serve the public

interest?

The PDA provides some protection to whistle blowers and means of redress if they suffer
reprisals. These come into play once the whistle has been blown, that is, once an abuse has
been exposed. Because no obligation is placed on organisations to be pro-active by drafting
internal rules and procedures to deal with disclosures, the impression is again created that the
PDA does little to avoid abuses or to foster transparency accountability. Workers who are in a
position to blow the whistle may well be left in ignorance of what their rights are and may

therefore decide to remain silent.

The PDA recognises in its preamble that “Criminal and other irregular conduct in organs of
state and private bodies are detrimental to good, effective, accountable and transparent
governance in organs of state and open and good corporate governance in private bodies and
can endanger the economic stability of the Republic and have the potential to cause social
damage.” Afterwards, in the actual stipulations, it does little to promote “good, effective,
accountable and transparent governance in organs of state and open and good corporate
governance in private bodies” — the positive side of the coin. A collective effort from all
legislative bodies, governmental organisations, private entities and the general public is
needed in order for the full effect of the utopian idea behind the PDA to be realised. The
amendments suggested have shown that there has been growth and development in thinking
about the matter. This thinking now needs to be enacted. Though this may entail a lengthy

process, it will be of great benefit and value to all in the end.

What was called for in the previous paragraph is responsible action from everyone, not
excluding the general public. As the paragraph also suggests, responsible action looks
towards the future effects of current actions. In the context of an increasingly complex and
technologically driven society, taking responsibility is not an easy matter. A call for
responsible action is also a call for a better understanding of what responsibility entails in our
world. Hans Jonas has provided a theory of responsibility that takes into account the

conditions of our modern world, therefore the next chapter will examine his contribution.
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Chapter 4
Hans Jonas’s perspective of responsibility in relation to the PDA
4.1. Introduction

In the previous chapter, the PDA was outlined, explained and discussed. In this chapter, a
clear understanding is provided of what Hans Jonas perceives ethical responsibility to be.
Jonas begins by first defining responsibility, and all its dimensions, and then relating and
linking it to the nature of ethics to provide a clear under understanding of what it means to
enact one’s actions ethically in the world. To build on the PDA’s understanding, as discussed
in the previous Chapter, Jonas’s ethics of responsibility is discussed with cross reference to

the PDA. In order to understand the thinking of Hans Jonas, a brief history is given below.

4.2. Hans Jonas: A brief history

Hans Jonas was a German-American philosopher who influenced 20" century philosophy
with a specific interest in bioethics and political science religion. Jonas left his birth home of
Germany and moved to England and then to Palestine. While in Palestine he met Lore
Weiner which he later married in 1943. In 1940, Jonas had returned to Europe in to Europe to
join the British Army. He was sent to Italy and moved to Germany during the last phase of
the war. After the war had ended, he searched for his mother and found out that she had been
sent to the gas chambers in the Auschwitz concentration camp. After Jonas had discovered
this he did not want to live in Germany any longer and returned to Palestine and took part in
Israel’s war of independence in 1948. Jonas then taught and worked at the Hebrew University
of Jerusalem and then moved to Canada to teach at the Carleton University. Jonas then set his
sights on New York City and moved in 1955. He was educated and influenced by the
teachings of Edmund Husserl, Martin Heidegger, and Rudolf Bultmann. From these teachings
stemmed a passion for philosophy, and thus Jonas began teaching at the New School for
Social Research, New York City, where he taught for many years. Jonas later worked with
the Hastings Center in New York where his main area of interest were issues relating to
biomedical ethics, especially those of death and dying. One of Jonas’s later works, "The
Phenomenon of Life: Toward a Philosophical Biology", was the conclusion of his philosophy
on life and living beings. In his last public lecture, Jonas put emphasis on responsibility and
said that there can be no end to rethinking responsibility, but merely a new construct which is

created. Jonas insisted that human beings could only exist if efforts to care to the future were
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adopted today (Achtman 2014: 3). Jonas held the visiting Professorship at the University of
Munich from 1982 to 1983.

With the death of Jonas on February 5, 1993, three months prior to his ninetieth birthday, the
philosophical community lost one of its foremost ethicists. Throughout numerous
publications since the 1970’s, his mission was to develop new arguments for the notion of a
new ethics, and in his prominent book, “The Imperative of Responsibility”, Jonas conveyed
the teaching that human beings must develop a new sense of collective responsibility for the
generations still unborn, and echoes Kant’s view which states, “Act in such a way that the
effects of your actions remain compatible with the permanence of authentic human life on
earth” (Jonas 1984: 10). To state this more simply, this interpretation bears directly on
Jonas’s view on responsibility and the use people make thereof: Jonas’s view on
responsibility provides a greater understanding of this core belief that we are bound to act in
the interest of the future of humanity and not only from present concerns.

4.3. New dimensions of responsibility

4.3.1. Why responsibility was not central in former ethical theory: a theory of
responsibility

According to Jonas, the well-being and existence of human beings can be defined in three
concepts, namely, totality, continuity, and future (Jonas 1984: 101). Jonas explains that
responsibility is total, it consists of every aspect of life, it is continuous, it is comprehensive
in space and time, and it not only touches the present but also the future. For instance, caring
for the planet holds responsibilities which lie in the hands of all human beings. The nature of
caring includes caring for all living creatures, the air we breathe, the water we drink, and
making sure that the sustainability thereof are of the utmost importance for future
generations. This is the only planet we have, the only creatures, the only air, land and space;
therefore, it is here, at the present time, where conscious effort and awareness is needed to
actively conserve on a daily basis in order that all that is today is still in existence in the
future. The notion of extinction here can also be explained in terms of the responsibility we
as human beings have in our lifetime to build and leave a meaningful legacy behind for those
generations to come. History and all its remnants came about as a result of other people
wanting to better the lives of those in the future so that they do not face the same
circumstances and lead the same lives. Apartheid is an example of this, where people lost

their lives fighting for the freedom and equality so that we today are able to have full
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enjoyment of all public spaces, where there is no segregation of spaces as was experienced
during the Apartheid era. Active conservations and preservation of our laws and legislation is
also an aspect that we as human beings need to consider now for the future; what we do and
accept now will have an impact on the generations to come. What is accepted now will set
precedents for future actions to be taken. The amendments to the PDA were proposed in
order to expand its reach to more people in South Africa, so that all the effects and
protections of the PDA could be applied to all people, regardless of whether they fall within a
specific definition or not. All human beings need to think of themselves as one day being
parents to those still to come. All parents want the best for their children and would do
anything to protect them and provide the best care that they can offer. Parents also prepare for
their children’s future by setting up bank accounts for schooling and possibly tertiary
education. When this is applied to the PDA, the PDA is our chance as future parents to future
generations to lay the foundation and set the correct precedents for our ‘“children” to
ultimately thrive and live the best possible lives, knowing that the our society and laws have
been altered to assist in the protection of all human beings who want to live and act in
accordance with the correct moral values and belief systems to the benefit of all within a

community.

Jonas (1984: 100) explains that parental responsibility as well as political responsibility is
total. For instance, a child is seen as being a total responsibility. A child has to be looked
after in the full sense (fed, clothed, loved, sheltered) from birth, this too includes education
relating to character, knowledge, and conduct which have to be motivated and encouraged to
guide their development throughout their young life. Jonas (1984: 100) explains that parental
care is having a pure being as such and then seeking to provide the best care for the child. In
this sense, the child then too embodies what Jonas explains as being totality, continuous, and
future. A child is raised by their parents; therefore their parents have a responsibility towards
them. This care is continuous throughout the child’s life and through the parents rearing and
motivating their child, so too is the child then able to learn and understand how to care for
their own child one day, thus this is also seen as being future orientated. It is not only
concerned with the present, but the future existence as well. The future orientated approach in
relation to the child has no limitations.

According to Williams (1985 77), the parental rights that parents have towards their children
are their own rights to their own children and it is not the children’s duty to give these rights

back. This therefore reiterates what Jonas explains above, that the children and parents indeed
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do have a non-reciprocal relationship. The parent looks after the child; the child does not look
after the parent. If this notion is looked at from a societal point of view and keeping in mind
the relations implied by ethical responsibility, there are certain instances within society where
parents and their children develop such incredible bonds of love that the children do indeed
feel as if they have a responsibly to their parents. This responsibly stems from a moral stance
and implants responsibility in the children in a way that they too feel that they are responsible
for their parents just as their parents were responsible for them. When the children are of an
adult age and are able to give back to their parents in whatever forms this may in their case,
this is seen as then being a reciprocal relationship. This type of responsible relationship then
assumes the forms of a culture within the society and reinforces the bonds and responsibly
within the society. Human beings learn how to be responsible through their schooling and
religious affiliations, but most importantly from their parents. It could be argued that this is
the reason why children feel responsible towards the first beings who taught them
responsibility, their parents. This could also be seen as being the natural order of things.
Therefore, in relation to whistle blowing and the PDA, this could be an addition to Jonas’s
views on a sense of responsibility. The responsibility is taught at home and then flows into

the community as well as the workplace.

In addition to this, Jonas says that human responsibility is the archetype of all responsibility.
This original form of responsibility, as Jonas (1984: 100) explains, means that human beings
alone are able to have responsibility in its totality, continuity, and future orientation as
explained above, as oposed to other creatures; this therefore implies that humans have
responsibility for others, who are also possible vessels of responsibility for the future. The
child in the example above is the vessel of responsibility in this instance. Human beings also
use the ability to have predictive knowledge, i.e. the ability to foresee and weigh possible
outcomes of behaviour within certain situations, and it is: this knowledge which nourishes a
human beings power to act, and thus itself assumes ethical importance (Jonas 1984: 8). This
power to act needs to be recognised as being important and to ensure that acting does not
merely mean acting out behaviour, but that the behaviour has meaning and is portrayed in a

good manner.

The opening which exists between the ability to act and the knowledge which precedes it
does however create an unusual moral problem. An individual possesses knowledge which
informs thinking and decision making; this is what leads an individual to making an informed

decision; having all the knowledge at their disposal and then making the decision to act.
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Jonas explains that the action performed is much greater than the knowledge which facilitated
the individual to act in the first place (Jonas 1984: 101). An individual may have all the
knowledge concerning a particular situation, and at times, the decision is not a
straightforward good or bad one, and even though the thought process may lead the
individual to think it is a bad idea, the individual still follows through with the action.
Therefore, the decision is made whether it may be a good or bad choice, and even though it is
seen to be a bad one, the action is still carried out. The power to act overwhelms the ethical
considerations. That human have the power to act is more important from an ethical point of

view than human knowledge by itself.

A teenager for instance, has the power to act. The behaviour that is carried out is not always
the correct choice, but nonetheless, the behaviour is still carried out. At this stage of a
teenager’s life span the ethical importance is almost non-existent and needs to be taught to
them by their parents and other potential role models. This ties in with the totality, continuity,
and future as explained above. Ethical thinking and the importance thereof is total, which
means that the positive and negative of a situation would be evaluated. The continuity means
it never ends and is a constant process of evaluation. The future aspect means that the
teenager must not only be taught to think of themselves, but also to think of themselves in

relation to others and how their actions might affect others.

For instance, a family goes on holiday. Prior to the trip certain foods are bought according to
the family’s preference, and special foods are bought for those who practice the Muslim faith.
Those of the Muslim faith only eat food if it is prepared in a manner where the food is prayed
over, thus blessing the food; the food is then known to be halaal and should not come into
contact with non-halaal food. On one of the mornings while making breakfast, the food that is
halaal is prepared using the same pan that the non-halaal food was prepared in, therefore the
food is no longer seen to be halaal, and the food was passed off as if it were prepared
according to the family member’s specifications. The person preparing the food had the
option of informing the family member that certain foods were not halaal, but chose to
remain silent. The knowledge and ethics did not govern the action and thus the action was
neither ethical nor responsible. The family member had entrusted the preparation of the food
in another family member’s hands and was unaware of the consequences as an option of
making an informed decision about eating the non-halaal food was not given. Thus the power
to act was greater than the ethics that should govern an action to be taken. The action of the

family member who had prepared the food overpowered the right thing to do. The
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consequences were considered and the choice was made not to inform the family member
that the food was not halaal. It was the ethical responsibility of the family member to inform
the Muslim family member in order for the individual to make an informed, ethically
responsible decision.

In addition to this, Jonas (1984: 122) explains that responsibility is a function of power and
knowledge. Jonas says that both power and knowledge were previously so limited that most
had to be left to chance and the natural order of the way things were, with all the attention
focused on doing right. Jonas (1984: 23) says that the right action is best guaranteed by the
right being, and likewise, the best constitution is one which is based on virtue, are which
promotes virtuous citizens in the process. This will in turn assist in the development of a
utopia where individuals trust and respect one another, and will also extend to a space where
advice will be sought after, and when in the company of exceptional people of the highest
calibre and virtues, others too aspire and become inspired to become better people and

therefore better citizens.

In relation to the PDA, the virtuous citizen is not taken into account; only the influence of
power with an organisation and the legal point of views are considered. The remedies that are
mentioned are superficial in that they do not cater for the public, the citizens, but only for the
employee and employer as these are governed by the LRA and other organisational
legislation. The first objective of the PDA 1is as follows, “to protect an employee, whether in
the private or the public sector, from being subjected to an occupational detriment on account
of having made a protected disclosure” (The Protected Disclosures Act 2000: 3). The PDA
only makes accommodation for the “disclosure of information by employees relating to
criminal and other irregular conduct in the workplace according to the Protected Disclosures
Act (2000, p.1), and does not cater for the citizens. Therefore, there are no other laws and
legislation that could protect or impose any legal statutes on a citizen acting in an unethical or
illegal manner. Therefore, this would not be assisting in the creation of virtuous citizens if the
citizens do not fall within the ambit of the law, and therefore does not ensure, as stated in the
Protected Disclosures Act (2000: 1), that the rights of all people in the Republic are

recognised and affirmed.

In relation to whistle blowing, Jonas believed that the main impulse which drives whistle
blowers is their sense of responsibility (Jonas 1984: 13-14). Jonas understands responsibility
to be not only an emotional aspect but also that human beings feel responsibility because of
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this emotion and therefore believe it to be necessary for morality. This interaction of human
beings in relation to morality is also related to goals, but it cannot be related to your own
goals alone but rather to those of the other. Jonas further says that emotions are crucial for
morality, but that reason and the ability to make an informed decision have a far more
important role to play (Jonas 1984: 15). Reason aids in the understanding of whether a
situation is perceived to be either good or bad, whereas emotions are psychologically
important as it moves the will into the direction of a duty and an action. Emotions weigh the
action to be important, whereas the ethical importance of an action is important for Jonas.
The reasoning behind the action, the questions such as who, what, when, where, and how, are
of great importance and so is the evaluation thereof- whether it is good or bad, right or

wrong.

Duty assumes that individuals are moral beings because our will can effect action apart from
our own vital interests, but rather to acting in the interests of others if a sense of moral
responsibility, as Jonas defines it above, is felt. Jonas suggests that this holds true for whistle
blowers; for the reason that whistle blowers hear a call from some being that is in distress that
surpasses the indifferent freedom characteristic of human reason (Jonas 1984: 16). What
matters for whistle blowers is not their own will but rather the will of others, and it is not law
and duty that encourage fear in whistle blowers, but rather the situation and the feeling that
they might not be able to protect another individual as they feel they should. Whistle blowers
thus understand such situations in a way that law does not and it could be argued that they
have developed a very specific kind of responsibility; what Jonas calls a moral sense of

responsibility.

If the amendments to the PDA, as discussed in Chapter 3 are accepted, society at large will be
included and would be afforded the same rights as an employee should any member of the
public make a protected disclosure. This is one factor which was overlooked in the initial
drafting of the Act: the communities where organisations operate have a view, as well as
active citizens in the world, and therefore need to be included, treated fairly, and included in
decision making. This growth and development of understanding is focused on the
consideration of other people (the other) and those who blow the whistle often feel that other
people are in some form of danger, and act in a way which is seen to provide protection, in

some form, to those involved.
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The Lenasia case, as discussed in Chapter 3, is a good example where employees felt a
responsibility to their fellow employees and had written to the Department of Labour
regarding the extreme work conditions their fellow employees were enduring. From this
example it can be seen that this sense of responsibility that Jonas highlights is something that
is not there for the individual alone but is in essence shared, and thus he argues for the need
of having a collective sense of responsibility, also known as joint responsibility. This joint
responsibility is a key feature in the amendments to the PDA where the employer is called to
take on more responsibility, not only for the employee but also for the internal whistle

blowing policies and procedures and the compliance thereof.

In addition to this, Jonas explains that power and rules are needed to make this collective
sense of responsibility effective in the world, and that everything in the world has only one
purpose, it wants to be there (Jonas 1984: 90). The rule aspect that is spoken of takes the form
of laws and policies in organisations and the communities alike, and the power are the
directors, managers, supervisors, community leaders, and any individual or body that has
significant power over another within the workplace or society. Therefore, buy-in is needed
from all persons in senior positions in order for rules to be implemented effectively within
society as a whole. For Jonas, rules are not entirely bad if they serve to broaden our sense of
moral responsibility (Jonas 1984: 13). This moral responsibility can only be enacted if the
terms relating to these are understood. Jonas makes reference to key terms which relate to

responsibility, these are discussed in the following sections.

4.3.2. Key terms relating to responsibility

Causal power is the first key term that Jonas makes reference to. Jonas states that, 1) action
makes an impact on the world; 2) that such action is under the agent’s control; and lastly, 3)
that the agent is able to foresee the consequences to some extent (Jonas 1984: 90). Along
with this first key term, there are two insights on responsibility, namely, 1) responsibility in
being accountable for one’s actions, and 2) responsibility for particular objects that commits
an agent to the particular actions concerning them; meaning that a) the agent is responsible
for what happened, and that b) someone in a responsible position honours his or her
responsibilities. The call to be accountable for one’s actions is all good and well but if certain
persons are excluded then they are then not able to and not called to be accountable for their
actions; they are, in principle, exempt. This relates to possibly the most important amendment

to the PDA regarding disclosure where it is made clear that in order to improve disclosure of
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information responsibility is placed on every employee, worker and employer to disclose
information without the fear of retaliation (Pattle and Wilkinson 2014: 1). This therefore
holds all parties accountable and therefore authorises joint responsibility for all persons

involved

Jonas emphasizes the element that potential responsibility is never formal but always
utilitarian. "I feel responsible, not in the first place for my conduct and its consequences but
for the matter that has a claim on my acting™ (Jonas 1984: 92). For example "the well-being,
the interest, the fate of others has, by circumstance or by agreement, come to my care, which
means that my control over it involves at the same time my obligation for it" (Jonas 1984:
93). While the PDA does recognise that good, effective, accountable and transparent
governance is of the utmost importance (The Protected Disclosures Act 2000: 1), the reverse

thereof could compromise the economic stability of South Africa and cause social damage.

For example, Al-Khalil (2013) discusses the FIFA World Cup 2010 hosted by South Africa,
where many issues of inequality and social damaging information had been concealed during
this world display of South Africa and therefore people could not make informed decisions.
The nation spent billions on building a new stadium, but no money was spent on the
necessities of the country, as many of South Africa’s citizens living in cities and townships
do not have electricity, clean water and decent housing. The government spent R33 billion on
the World Cup and this is evidence of there being no concern for the national welfare among
its decision makers. The money spent and strategies used during the South African World
Cup were even more awful, given the country’s brutal history of forced removals during the
Apartheid years, including evicting the poor and gathering the homeless and then dumping
them into temporary relocation areas in order to create an image that would be pleasing
enough for all the world to see. During the period of the World Cup, the inhabitants of
“Blikkiesdorp” (Tin Can Town) had been forcibly removed as this area of land was not
appealing to any foreign visitors during this time. Hundreds of jobs were created by
employing people to work on the construction of the stadium but this work was only of a
temporary nature, and thus the illusion of creating more taxpayers who would contribute to
the revenue was short lived as it did not improve the national economic status in any way.
The public did not have a voice as no law provides for it, mainly due to a lack of transparency
from government. The government in this instance had not acted in a transparent nor
accountable manner and this led to protests which had a counter effect on the proper image

which was to be created during the 2010 World Cup. The well-being of South Africa’s
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citizens did not come about, instead the event highlighted the inequalities of our country. The
stadium cost billions to contruct and is currently costing millions per year as it is not able to
pay its own weight and yet building a stadium to attract foreigners to our country for such a
short period of time was seen as being of greater importance. Responsibility directly impacts
on others; Jonas (1984: 93) says that all actions should be done with the other in mind; how
the consequences of our actions will affect other people should be taken into account before
initiating any action. Responsibility requires future planning, and as can be seen in the
example above, future planning had not been the primary focus at the time when bidding to
host the World Cup had taken place. The facilities used during the time of the event are not
open for public use and only cater to certain soccer events or when being transformed into a
concert arena for performing artists, other than this, the stadium is a vacant structure which

costs more to make use of and will continue to cost money.

In relation to the PDA, Jonas explains that the well-being and interest of others means there is
an unspoken obligation to the wider public as they, in essence, do not have a voice or are able
to provide their opinions. Acting in the interest of others should include all others, not just the
select few as the PDA currently instructs. If Jonas’s words in the lines above are read again
with the larger public in mind, then the ethics of care and obligation is invalidated as the
public is excluded and therefore does not have to act according to the law. Consequently, this
law leaves room for discrepancies and the values of human equality, dignity, and freedom as
stated in the preamble of the PDA (The Protected Disclosures Act 2000: 1) are not
recognised.

4.3.3. Formal responsibility: the causal attribution of deeds done

Regarding this, Jonas explains that the agent who wills the action is responsible for its
consequences and therefore can be made liable for them (Jonas 1984: 90), and this view
places more weight on law than morality. Jonas explains that the damage caused must be
made good even if the consequences were not foreseen or intended (Jonas 1984: 90). Making
amends for your actions, even though the action was unintentional, is of great importance to
Jonas; it is more the deed than the consequences that is punished in the case of a crime; the
consequences, as in the PDA, are a lawful inevitability and therefore the deed itself must be
investigated in order that the root cause of the problem is addressed to avoid another similar

action of this illegal or unethical behaviour (Jonas 1984: 91).
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For instance, an intoxicated individual gets behind a wheel and does not intend to do any
harm with his car to other people on the road. The driver then is involved in an accident
where public property is damaged. The driver did not intend to cause any damage, but the law
dictates that driving under the influence of alcohol is illegal and so is the damaging of public
property. The law then takes over as the consequences for driving under the influence and
damaging of public property may end up being a fine and community service. The
community service may be in the same public area which was damaged and so the damage
caused is made good, and even though the punishment is enacted by law, the deeds done are
still being made right by following through with the community service and therefore taking
responsibility for the actions committed. Responsibility lies within the law to enact the
consequences for the actions taken and responsibility is also placed upon the individual to
commit to the consequences to acknowledge them and by carrying them out and becoming an
active member of society once again. The law forces human beings to become aware of the
behaviour that is acceptable and that which is not. It is the categorical imperative that all
deeds are done in a manner which is ethically responsible and if not, then the act or behaviour
has no place in the world. Human reasoning and good will are necessary for consistent moral
behaviour and in order to act consistently there needs to be a greater understanding of the
collective responsibility, joint responsibility. By better understanding what joint
responsibility is, individuals will then be aware of what is acceptable, what is not, and also
the need to act in accordance with others and not impose on their rights or create negative

consequences for them in any way.

4.3.4. Joint responsibility

In order to fully understand joint responsibility, Jonas deliberates very specifically about
what the foundation for morality might be. Jonas says being irresponsible is to do nothing and
simply let things happen and therefore “only he who has responsibilities can act
irresponsibly” Jonas (1984: 91). For example, a reckless driver is careless for himself, but
acts irresponsibly when he also endangers his passengers if the driver does not intend to take
responsibility for their well-being (Jonas 1984: 93). In this case there is a non-reciprocal
relation of responsibility. The driver has responsibility for his passengers and therefore has an
obligation to them and by defying this responsibility acts irresponsibly. Similarly the PDA, in
its current form, it does not make provision for those who do not qualify, by definition, as an
employee. Anyone, especially the wider public, is at liberty to do as they please as the PDA
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does not include the public among those who have responsibilities. Therefore, as in the
driver’s case above, the driver has responsibility to his passengers by allowing then in the car,
the employer in an organisational setting has responsibility for all employees within the
organisation, however, in the PDA, the responsibility does not cover all people within the

organisational setting at this time.

Another example that bears on responsibility, as cited by Martin (2010) the Open Democracy
Centre (2013), is that of Imraahn Mukaddam, a shop keeper who raised a complaint with the
Competition Commission after detecting that the bread suppliers to his shop were colluding
concerning their prices by increasing them at the same time and by the same amount. This
case led to the Competition Tribunal fining Premier Foods, Tiger Brands and Pioneer Foods
for an amount totalling R99m. The price fixing collusion by these big food companies stole
from the majority of poor and vulnerable households in South Africa on a daily basis. After
raising his concern with the Competition Commission Mukaddam’s small business had
closed down. Prior to blowing the whistle, Mukaddam distributed between four thousand five
hundred and five thousand loaves of bread daily. After disputing the matter at the
Competition Tribunal, his bread distribution figures dropped to an estimated figure of one
thousand four hundred loaves and many suppliers stopped doing business with him.

From the above example, it can therefore be said that it is the situation which constructs the
responsibility; and so law and duty do not inspire fear in the whistle blower, but the situation
relating to responsibilities. Mukaddam had lost his business due to the complex situation he
was in and the lines of responsibility were clearly obscured. Mukaddam felt he was acting
responsibly by alerting the Competition Commission to the discrepancies as he felt a sense of
responsibility to himself and his customers due to his position as shop keeper. Jonas explains
that individuals are more inclined to blow the whistle when they view it as a duty that is part
of their role in an organisation, or in this case, their role in society, but there are also personal
dynamics at stake as Mukaddam had discovered when he lost his business and livelhood.
Whistle blowing is not always seen as being a reasonable act and yet at the same time it is not
entirely unreasonable either. The only way to understand whistle blowers is to understand
their moral urges and the way in which they come into being and action. Jonas leads us to
believe that this sense of responsibility should then apply even to distant others and that
certain social structures such as legislation, organisational policies and procedures are

necessary to facilitate this.

70



Lydia October 2602593

Jonas’s key insights explain that what we do on an individual level affects other people,
therefore the ethical significance of our actions are far more reach than one would think.
Mukaddam perhaps did not think that by raising his concern with the Competition
Commission he would affect so many lives. He raised a concern which affected his
livelihood, his suppliers and his customers alike and did not anticipate the consequences of
his actions. Jonas says that if we cannot anticipate the consequences of our actions, we should
essentially not act, unless we can foresee the effects our actions will have in the world;
significance is placed on an inclusive and deductive sense of responsibility, and this is what
sets Jonas apart (Vandekerckhove 2010: 216). Makaddam did not foresee the consequences
of his actions, but if he had not blown the whistle South African citizens would possibly still
be paying an exaggerated amount of money for bread. Therefore, in this case, it was good
that Makaddam had blown the whistle, but this did not come without its own personal

sacrifices.

Jonas believes that human beings have exceptional powers and this is what requires a new
sense of responsibility; a new sense of responsibility that is future orientated constant and
consistent. The responsibility that human beings should have for one another should not be
taken for granted, and Jonas insists on individuals being more responsible for those who are
close to them and those with whom they come into contact on a daily basis. If each persona
took responsibility for the handful of people they come into contact with on a daily basis then

surely the world the world would be on a journey to becoming a better place.

In some cases whistle blowers, when interacting with others, are viewed as being heroes, and
in other cases as being traitors. Whistle blowers often blow the whistle despite enormous
costs to themselves, and at times the public does not see the immediate benefit of whistle
blowers’ disclosures. Mukaddam experienced the bad side of whistle blowing, he blew the
whistle and suffered personal loss of his business, while the public, unaware of the collusion,
was saved from any further exploitation from the competing food companies. The law did
however come into effect and the organisations in question did not get away with what they

had done.

The relation between responsibility and the law, Jonas stresses, involves three criteria that are
essential for whistle blowing as a legally enforceable positive duty, namely that we need to be
able to, (1) specify who should know what, (2) minimise the risk to the whistle blower, and
(3) adequately deal with mistaken concerns being raised (Vandekerckhove 2010: 2). The
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PDA amendments have included these criteria and thus aim to incorporate the inclusive view

that Jonas refers to people like Makaddam will therefore be better protected in the future.

Perhaps the most important statement in Jonas’s book The Imperative of Responsibility are
the sentences which reads as follows, “Act so that the effects of your action are not
destructive of the future possibility of such life; or simply, do not comprise the conditions for
the continuation of humanity on earth”; or again turned positive, “in your present choice,
include the future wholeness of Man among the objects of your will (Jonas 1984: 11). One
cannot simply appeal to the realness or the emotional aspect; Jonas says we should have the
future of humanity in mind and should attempt to answer the question, "Why should we?”
with the answer being that human beings collectively have a responsibility for the future of
humanity. This is our dominant and absolute imperative of responsibility. Makaddam acted
with the future and ethical nature in mind. If he had not blown the whistle he would have
ended up losing his customers and while both he and the customers were paying too much for
the bread, both would have lost out, the public on their daily sustenance and Makaddam on

his business, his livelihood.

Jonas discusses the view that the concept of ethics has always been related to responsibility
and that one cannot speak about ethics if it is not presumed that all individuals are to be held
responsible for their actions. In order to understand what this responsibility means, Jonas
provides three necessary conditions that need to be met, namely, 1) acting in a manner which
has a positive impact on the world; 2) that such acting is under the agent's control; and 3) that
the agent can foresee the consequences to some extent (Jonas 1984: 90). But given these
conditions, there are two widely different senses of responsibility; the first is formal
responsibility that is, being accountable for your own actions, and this relates to being
accountable for all actions. In opposition to this, substantive responsibility makes provision
for an agent to be responsible for particular objects that commits an agent to particular deeds
concerning them (Jonas 1984: 90). It thus might be easier to call this substantive
responsibility object responsibility that Jonas has in mind when he speaks of responsibility
for the future (Jonas 1984: 125). For instance, an individual who consumes alcohol is not
acting in an unethical manner; if the individual gets into a vehicle, aware that he has
consumed alcohol, and drives intoxicated then this is illegal. Once the individual gets behind
the wheel then the law takes effect as the driver could endanger his own life and other drivers

and pedestrians as well. This is not acting in a manner which has a positive impact on the
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world, nor is the individual in control if he is intoxicated, and therefore is not able to foresee

the consequences of his actions, this type of behaviour is unethical.

It is for this reason, as Jonas explains above, getting into the car with the intention to drive is
unethical; the individual is intoxicated and so the lines of thought and reason become blurred.
The outcome of this is that should the driver get behind a wheel knowingly being intoxicated,
it then becomes an unethical as well as and illegal matter. The ethics of responsibility lies in
the hands of the individual whether to act irresponsibly and thus endanger the lives of others
and not have their best interests in mind. For instance, in the mining sector joint
responsibility plays a huge role in both ethics and responsibility and the law. The employers
and their employees have a reciprocal relationship, as well as co-miners to each other. There
are instances where workers neglect the safety regulations in order to make the work easier,
even though they are aware of the consequences of such actions. For instance, the pillars
inside a mining site need to be of certain dimensions in order to hold the weight of the roof
and structure. The pillars are made of coal and sometimes miners chip away at the centre part
of the pillars in order to reach their quota of coal collection for the day. The inspectors
measure these pillars on top and at the bottom as these have to meet the accepted diameters,
but are not required to inspect the centre of the pillars. The joint responsibility which comes
in here is that the inspectors could have seen that the centre of the pillars were being caved in
and should have blown the whistle as the safety of the miners were at stake as well as any
other people, such as the inspectors, who were entering the mining site. The inspector’s job
description dictated that measurements should be taken at the top and bottom of the pillar
(only), discretion could and should have been used to see and report that the centres of the
pillars were a safety hazard, and that perhaps the entire pillar, top, bottom, and the centre

should be measured accordingly as this is one of the important structures in a mine.

Jonas notes that in the past, human beings and power had been so limited that little concern
had been given to anything related to the future. But in order for an ethics of responsibility to
have effect, the concern should be that the conditions as they are in the present moment might
not be the same in the future. As in the mining example, the present conditions are putting the
safety of all mine workers at risk and therefore should change. If it does not, accidents will
occur and miners will not be able to go down into the mine shafts to do their jobs, and this
too will then in turn affect their livelihood, their employers as an organisation and the rest of

society which depend on mines, especially coal mining, to make a living.
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People change, situations and circumstances change, however, it is important to note here that
the way the situation is in a given moment in all likelihood will not be the same at any other
point in time, and this is why an ethics of responsibility is important; it recognises the need
for preservation. Preservation in any shape or form, such as looking after wildlife so that they
may be in existence for future generations to see, or by contributing to legislation in order to
ensure that there is growth and positive shifts towards improvement of others’ lives and the
betterment thereof, such as the PDA who’s consequences and set precedents and pave the
way for the way situations will be handled in the future.

An ethics of responsibility merely caters for the fact that even though change occurs there
needs to be consistent regulations for circumstances and situations in order to always arrive at
the best possible solution for a given problem. The PDA is an example of how the wording
and guidelines should guide any situation to the best possible outcome for all parties
concerned and therefore keep the consistency factor in mind at all times. A sufficient ethics
of responsibility must enforce an objective good which can exercise a force on our will to
action and can positively compel us; it must also deal with the question of motivation. It must
consider the issue of whether there is an opinion or emotion that allows us to fulfil our
objective responsibility. One of Jonas's most intriguing and important views is that there is a
feeling of responsibility that feels natural, such as contractual responsibility, whereby
conditions are in terms of the relationship actually entered in to (Jonas 1984: 95). This relates
to the employer-employee relationship in accordance with the PDA. The employer has a
contractual agreement whereby both parties, employer and employee, are aware of what their
working relationship entails. A contract is signed and the nature of interaction is based on the
agreement. The employer (the object) stakes a claim over the employee (the agent). In this
situation the employee should do everything in its power to protect the employee from any

harm (such as possible occupational detriment).

The employer-employee relationship is shared and therefore the protection from the employer
to the employee deserves some form of mutual understanding, this is usually in the form of
being a good employee, for instance, doing your job to the best of your ability and abiding by
the organisation’s policies and procedures. If the employer is called to have more
responsibility, as per one of the amendments discussed in Chapter 3, then the relationship,
understanding, and agreement between the employer and employee should also include
responsibility and make clear where the responsibility lies and also includes the implications

thereof. The responsibility and who it applies to then would become more visible and
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transparent as those involved are accounted for and formally documented. Once this
agreement with reference to the PDA has been added to the contract, both parties will have
the same understanding of what the contract requires and so will be expected to act
accordingly. Thus, once again according to Jonas (1984: 91) only he who has responsibilities
can act responsibly. Another view to this mutualistic relationship is that of the political and

parental notion of responsibility as explained below.

4.3.5. Political and parental responsibility

Parental responsibility is natural, it is not contractual, it is not reciprocal, and there is not
contract between the two parties. Parental responsibility is seen to be rather effortless in that
it wants to interact on a caring and responsible level and does not expect anything in return.
This type of relationship does not ask for anything to be reciprocated and acts out of the
nature to protect and serve others. Political responsibility is more contractual in nature, in that
it expects certain actions to be reciprocated in return. For instance, a political campaign is the
obvious example whereby a politician will say anything to get the votes of the citizens in
order to win an election; the politician ultimately makes certain promises and appeals to the
needs of the citizens and then expects a vote next to their name during the election. This type
of responsibility has a sell by date in that as soon as the election is over so too does the
relationship then cease to exist. Parental responsibility on the other hand, has no sell by date;
it is continuous and ever changing to accommodate those who feel they have responsibility
towards others. The responsibility in question here is consistent and though adaptive, will
always be there to cater to the needs of others. Similarly to an actual parent’s love, attention,
and affection, so too does parental responsibility has a place in society today. If more care
and acknowledgement of the other was apparent and aimed at being consistent in its
teachings, so too then would those who ascribe to acting politically responsible (only when it
suits me) be affected in seeing the benefits of acting in acknowledgement and forethought of

others, with the protection factor in mind.

Jonas says that although there are differences between political and parental responsibility,
their common traits nonetheless join into the one most important and classic interpretation of
the phenomenon of responsibility (Jonas 1984: 98). According to Jonas there are three
common traits, namely, totality, continuity, and future (as explained in 4.3.1. herein), which
make reference to the existence and well-being of human beings (Jonas 1984: 98). Within the

real world neither parental nor governmental care can allow itself a vacation or pause, for life
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continues without a break, with recurring and constant demands (Jonas 1984: 105). The PDA
too can be compared here as there is no break from the law and responsibilities. parental
responsibility has no point of exclusion set by the nature of the object or persons prescribed
in the Act, theoretically, parental responsibility is infinite (Jonas 1984: 117) and so too is the
PDA and the depictions which extend from it, as well as the contractual employer-employee
relationship, which should include the public as well as they too have a stake in organisations
success. The political responsibility as per the PDA is contractual in nature of the employer-
employee relationship, but requires certain elements from the nature of what parental
responsibility dictates in order to function successfully in society. Even though laws are
contractual, the parental aspect will bring to light the need to consider the other more
protectively with care and consideration. This is what Jonas builds on when he speaks of new
dimensions of responsibility.

According to Jonas, new dimensions of responsibility emerged because nature became a
subject of human responsibility, as human beings are the only beings capable of
responsibility (Jonas 1984: 10). This is emphasised by the increasing character of human
being’s impact on the living world. Knowledge, under these circumstances, is a prime duty of
man, and must be equal with the causal scale of human action. Man should seek "not only the
human good but also the good of things extra human, that is, to extend the recognition of
‘ends in them' beyond the sphere of man and make the human good include the care of them”
(Jonas 1984: 7-8). For Jonas an imperative that is responding to the new type of human action
might read like this, “Act so that the effects of your action are compatible with the
permanence of genuine human life", or expressed otherwise, "Act so that the effects of your

action are not destructive to the future possibility of such life" (Jonas 1984: 11).

Since future human beings do not have rights, our duties to future generations are
independent of any idea of right or reciprocity. Human responsibility is basically a non-
reciprocal duty to guarding beings (Jonas 1984: 38-39). For instance, human beings have a
responsibility to care for their pets, to see that they are fed, clean up after them, have a warm
place to sleep, as well as grooming them; pets do not have any responsibility towards their
owners, and therefore is seen as being a non-reciprocal purposeful duty. Similarly, the future
generations which the country’s laws set precedent for, do not have any responsibilities.
Jonas expresses having purpose as follows, “We can regard the mere capacity to have any
purposes at all as a good-in-itself, of which we grasp with the intuitive certainty that it is

infinitely superior to any purposelessness of being" (Jonas 1984: 79-80). Purpose has its own
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recognition within being. There is a fundamental self-affirmation of being, which suggests it
categorically as the better as opposed to a non-being. This insistent purposefulness can also
be found in the conflict between legal and moral responsibility. The PDA does not make any
provision for the moral element of an individual to emerge. With the addition of the proposed
amendments, the moral element is inserted in the form of responsibility that pertains to an
employer (all organisations in the private and public sectors), the employee, and the public.
Responsibilities are present not only pertaining to the contractual relationship, but are present
also in being accountable for the awareness component of whistle blowing and the efforts to
raise awareness in this regard. The annual reporting of whistle blowing statistics and
reporting information within the respective organisations ensures this responsibility while
also making sure that all the information that is reported is public knowledge on
organisational websites, for example, to eensure the governance aspect of being held
accountable and acting responsibly. The interaction of this legal and moral responsibility is

further discussed below.

4.3.6. Legal and moral responsibility

Jonas (1984: 90) reflects on the difference between the legal and moral responsibility and
says that the difference between civil and criminal law involves the concepts of compensation
for injury (out of legal liability, if compelled to do so) and punishment (for guilt). The shared
aims here refer to actions done and becomes real when the agent is made responsible for their
actions and the consequences which follow, whether in the form of legalities or guilt. The
repenting for wrongful actions can be done by inwardly accepting responsibility and showing
remorse. Responsibility is therefore the formal burden on the causal action that the agent
should account for by displaying readiness to accept the consequences and as a result having
more moral quality. In order to simply explain legal responsibility it can be explained by
saying that this form of responsibility only deals with the rules, laws, and regulations which
govern an organisation (and therefore all its employees) and society at large. There are
various legislations which govern different persons by their respective definitions, but within
an organisation, the laws take the form of policies and procedures and apply to all the
employees and clients alike. Rules in this sense are static and are organisation or perhaps

industry specific.

Moral responsibility is not static and thus allows a space for interpretation and discussion

based on the individuals involved and the specific nature of a situation. Having moral
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responsibility compels human beings to act according to their values and beliefs and if they
contradict with organisational behaviours (as they usually do), then this brings the
organisational and personal belief system into conflict. Moral responsibility is about doing
the right thing, the honest, honourable, and most ethical action. In relation to legal
responsibility, there is no place for morals and belief systems, the law is black and white,
whereas moral responsibility allows for more a grey area where the outcomes are best suited

to achieve the best, most ethical answer and outcome for all involved.

4.3.7. Substantive responsibility

This view of responsibility is related to the deeds that are still to be done; it is not concerned
with the consequences and conduct but for the matter that motivates the agent to act (Jonas,
1984: 92). The substantive responsibility is more goal committed by asking what is meant by
an irresponsible action, which is defined as lacking the capacity for responsibility, not being
accountable at all (Jonas 1984: 91). Again, it must be stressed that only those who are aware
of their responsibilities can act responsibly. The guidelines for the employer-employee
responsibilities are set out accordingly in the PDA, but the difficulty here is when one is not
sure of what the responsibilities are should you not fall into these two categories. Moreover,
reiterated at this time is the need for definitions and relations to be clearly defined in order to
act accordingly.

4.3.8. Natural and contractual responsibility

In addition to the types of responsibility already discussed in the previous sections, Jonas also
differentiates between natural responsibility and contractual responsibility. "It is the
distinction between natural responsibility, where the immanent 'ought to be' of the object
claims its agent a priority and quite unilaterally, and contracted or appointed responsibility,
which is conditional a posterior upon the fact and the realms of the relationship actually
entered into" (Jonas 1984: 95). In previous generations it could not really be said that human
beings had a responsibility to nature as they did not have the knowledge to know what the
effects of their deeds would have. For instance, global warming is a result of not knowing
that a growing population and therefore growing production would put significant strain on
the earth’s resources. Therefore, to say that previous generations were responsible would not
pass the Jonas test in the awareness in knowing what their responsibilities were in order to
then act responsibly by, for example, by conserving resources. Previous generations had the
power to act responsibly by conserving resources, but did not have the knowledge and
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support to act accordingly. The support today takes the form of government and
organisations; this includes the public and private sectors. These support structures are looked

at and called on for advice and guidance, similarly to that of a parent-child relationship.

The parent and the statesman are explained as being ideal types of natural responsibility and
contractual responsibility, respectively. Concerning their responsibility, there is a great deal
which is common in the roles of the parent and the statesman (the employer or government
and employee respectively). These common features are totality, continuity, and future-
orientation. The responsibilities included here are the total being of their object; the elements
are fully fixed with future-orientation. The pure being as such, and then the best being of the
child, is what parental care is about (Jonas 1984: 102-107). The government's responsibility
is the future, whether it is individual or communal, and is concerned beyond its immediate
present tense. An agent's concrete moral responsibility at the time of action extends further
than to its neighbouring effects (Jonas 1984: 102-107). Jonas thus summarises the imperative
of responsibility as follows, 1) the concept of responsibility implies that an individual has the
power to act, and 2) then how the other responds to this action (Jonas 1984: 130-134). This
simply means that an individual first needs to understand what the nature and definition of
their responsibility is, the understanding of whether the individual knows whether they have
responsibilities, what they are e responsibility extends. Then, the individual knows whether
there is responsibility to the other, being responsible for other people, and the power in taking

action to protect others.

The imperative knows that an individual has responsibilities to the other and doing something
about it because of the acknowledgement of the other. Is important here that individuals first
become aware that the other is to be protected a view that previous generations perhaps had
and felt but did not have the support structure to act accordingly in a conserving manner. it
Jonas introduces the notion of a new ethics at this juncture by explaining that daily human
interaction is overshadowed by the growing collective action where the doer, the action and
the effect do not hold values such as justice, charity and honesty, and therefore requires a new
dimension of responsibility; a new ethics (Jonas 1984: 6). This new ethics is more concerned
with the obligation towards the distant future and a principle of decision in present action
(Jonas 1984: 10). Moreover, Jonas makes reference to Kant’s categorical imperative which
states the following, “Act so that you can will that the maxim of your action be made the
principle of a universal law” (Jonas 1984: 10). Here, the issue of consistency and reason are

significant given the existence of human acting agents, or as Jonas describes, acting rational
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beings. The action of any rational acting being must be so that it is able to be imagined,

without self-inconsistency, as general practice in a community (Jonas 1984: 11).

The PDA in its entirety should be able to clearly guide the agent in order to make informed
decisions. These actions along with their decisions need to be consistent for all persons so
that whatever the thought is, the action, and possible outcome should be the same; this is the
way to ensure consistency. The PDA is its current form does not allow for consistency to be
reached as there are too many gaps in interpretation and implementation. A clear direction
needs to be added by way of the amendments to ensure that the entire basis is covered and
that all effectual and imagined actions are included and consequences added to these actions
accordingly. Only once this is done can the full value of the PDA be reached; these too are
steps towards the new ethics that Jonas envisions. In keeping the vision of a new ethics in
mind, and with the inclusion of the amendments to the PDA, Jonas says it is important to
have a few simple statements in mind to create the ultimate vision, these are as follows, “Act
so that the effects of your action are compatible with the permanence of genuine human life”,
or expressed in another way, “Act so that the effects of your action are not destructive of the
future possibility of such life”, or simply, “Do not compromise the condition for an indefinite
continuation of humanity on earth”, or, “In your present choices, include the future wholeness
of Man among objects of your ill.” This new imperative dictates that human beings may risk
their own life but not that of humanity at large (Jonas 1984: 11). If the PDA along with the
proposed amendments adheres to these statements then the goal would have been reached.
We as human beings have a duty to account for our actions and to uphold the standards of all
people in our acting so as not to sacrifice any aspect of our humanity and future endeavours

in the process.

In an effort to explain the contractual idea further, Williams (1985: 75), in relation to moral
wrongness says that an act is wrong if its performance under the circumstances would not be
allowed by any system of rules for the general regulation of behaviour which no one can
reasonably reject. This directly ties in to what moral thought is about and what the possible
motivations could be. The motivations that Williams (1985: 75) explains is the basic moral
motive which is the desire to be able to justify one’s actions to others on the grounds that they
could not reasonably reject; this is quite close to Kant’s views on morality in that he too
believed that actions and duty’s need to be justified. Williams (1985: 75) takes it further by

saying that it is a question of what rules would be acceptable to people who are presumed to
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already be interested in an agreement. Similarly, in the PDA, employers and employees
already have a vested interest in the PDA as the prescripts includes them by definition,
therefore, it is now, as per the amendments, the rules which are acceptable by the employers
and employees now also need to be extended to include the public as a stakeholder as well in

order to reach some form of agreement.

Contractual relationships are further explained as being those relationships to which one has
to justify actions to (Williams 1985: 76). This extends to being concern for others which is
also echoed by Jonas as being the nature of a contractual relationship. The natural aspect is
the human being part of interaction as this is what naturally occurs between human beings. In
order to function within a society however, there needs to be some form of contract, a
promise, something which binds the words and actions of those involved in the relationship.
For instance, when two individuals decide to get married it is because of their natural human
interaction. The commitment would be in the form of a marriage and along with this there are
symbols such as the ceremony where vows (promises) and rings are exchanged as a token or
symbol of their commitment to one another. Along with this the newly wedded couple both
sign a contractual agreement of marriage which is their marriage license. This license is a
binding legal document of their commitment to one another. The couple then also signs
another legal document where it states how they choose to handle their assets accumulated
throughout their marriage should any separation or divorce occur in the future. This
document also becomes important when buying property; if for example, the couple decides
to get married in community of property which means that all assets belong to the couple
equally. So too in the context of the PDA is the employment contract a legal and binding
document of the employment relationship. This contract is needed to set rules, guidelines and
regulations on how the relationship should be conducted and what the right and wrong acts
with the relationship are. When the employer and employee sign this legal document they
sign as an indication that they understand all the contents of the contract and will abide by
them. The negative consequences of breaking any of the rules of the relationship are also
outlines in the contract. This is why the natural and contractual relations are so closely
related, and in essence the one type of relationship cannot live without the other within

society.

Within the PDA this is especially important to have. Even though social interaction is guided

by our natural inclinations as human beings, we do need some form of governable document
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to guide our relations. The amendments to the PDA are a good example of how first draft of a
document might only cover certain individual at the time, but within the South African
context where social inclusion and equality are two major aspects of what constitutes our
daily interactions, all people in our society should have a voice and so too should be
accounted for and included in legislation. This is especially true for the area which this thesis
covers, the delicate area of whistle blowing. If certain persons do not feel that they have a
voice then this generally erupts into something that could have been avoided if the necessary
steps had been taken in the beginning of drafting a document. It is thus important that the
amendments are enacted to cover all the gaps and loopholes that currently exist under the
PDA.

5. Conclusion

This chapter set out to describe a clear understanding of what Hans Jonas perceives ethical
responsibility to be. This analysis included an examination of Jonas’s ethics of responsibility
by first defining responsibility, and all its dimensions, and then relating and linking it to the
nature of ethics to provide a clear under understanding of what it means to enact one’s actions
ethically in the world. It also focused on the PDA’s understanding, as discussed in the

Chapter 3, by providing Jonas’s ethics of responsibility with cross reference to the PDA.

The discussions around what Hans Jonas understands responsibility to be and how it can be
related to the PDA is discussed by using simple examples to show what can sometimes be
overwhelming text that Jonas writes, in more simple terms. Each definition that Jonas gives is
contrasted by using the PDA as reference for discussion. Chapter 3 provided an
understanding of the PDA and its amendments and Chapter 4 has built on this by providing
examples to relates the amendments to examples that occur within society and to show that
the ethical element of the PDA is almost non-existent as there is no room for discretion but
rather to pass the law when the irregular conduct presents itself.

Jonas has indeed challenged thinking and reasoning a new light. One must not only have the
ability to reason, analyse and make deductions; these behaviours should be used, polished,
and put to good use. Responsibility has proven itself to be a far greater word than could have
been imagined, and surely has grown on weight and importance since the onset of this thesis.

The most significant nature of responsibility is that it compels those involved to act, but also
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to act accordingly, therefore Jonas has provided the tools for thought action and not just
doable action.

Chapter 5 hereafter pulls together all the strands of the thesis to provide a conclusion which

leaves nothing unturned, and reiterates the main points throughout the thesis.
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Chapter 5
Concluding remarks
5.1 The legal and the ethical

From the chapters above, the urgent need to promote the awareness of the Act, its objectives
and its shortcomings can be seen. From a practical point of view, employers and employees
should make use of the time before the Act comes into force to familiarise themselves with
the procedures and ways to encourage and facilitate a culture of disclosure within their
respective organisations. In this way, organisations will be better able to respond to concerns
that are raised and also ensure that the concern being raised is of a legitimate nature before
any harmful consequences ensue. The Protected Disclosures Act 26 of 2000 has the potential
to create the context needed for responsible and ethical growth towards an open culture of
disclosure. This is the legal side of the matter.

Because the PDA was written from a legal perspective, it focuses on legal protection of the
interests of both employers and employees. Employers have the right to have certain
information protected against random disclosure. Such information may be “trade secrets” or
information that can be misinterpreted when it is taken out of context. Employers also have
the right to be protected against false and slanderous accusations that could harm both the
employers and their employees. Employers have the right to be protected against reprisals

when they disclose information that points to illegal, dangerous or detrimental practices.

The PDA builds on previous legislation and tries to fill gaps left by previous legislation. For
instance, it takes existing definitions of employer and employee as it point of departure. It
legislates against possible abuses by employers who are guilty of malpractices or employees
who make malicious or false disclosures. When such abuses occur, it prescribes purely legal

forms of redress.

This thesis, however, approached the discussion from an ethical point of view. This view on
legislation is often neglected, because there are many lawyers who are of the opinion that
laws have nothing to do with ethics, and that laws exist to regulate life. But what is law
without morality? There is a constant tendency of law and morality to drift away from one
another. Part of the aim of legislation should be not only to regulate but also to raise
consciousness. South Africa has a very idealistic Constitution that suggests that laws should

not only be organising principles of standing orders, but should also uphold the rights as
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enshrined in the Bill of Rights. Fostering good citizenship is of great importance if the
country is to achieve its objectives and goals in a comprehensive way. The foreseeing of a

desired state as an ideal should constitute a part of the function of legislation.

Even in ethics, not all people hold this view. Is ethics there merely to guard against abuses?
This is certainly the position of some exponents of Kantian philosophy: ethics stops people
from doing what shouldn’t be done. The categorical imperative is always “do not”, that is, do
not do what is wrong. Because the consequences of actions should not be considered when
one obeys the call of duty, one must not ask what responsibilities one has towards the future
and how one should act in order to ensure a specific state in the future.

The other view, one which is more associated with virtue ethics, says that categorical
imperatives impel people towards reaching some form of aim or goal. Therefore moral
imperatives, according to this view, are always implicitly, if not explicitly, not “do not” but
“do”; do what should positively be done. In his focus on a sustainable future, Jonas leans
towards the virtue ethics position in as far as this approach seeks to enhance human life. Here
one may compare Jonas’s categorical imperative, paraphrased from Kant, with Kant’s

formulation.

One may also compare Jonas’s position with that of utilitarian’s, since both require moral
agents to consider the consequences of their actions. Jonas does indeed say that that one has
to take responsibility for the effects of one’s actions on other people. He differs from classic
utilitarians in that he does not restrict consequences to the immediate future. “In your present
choice, include the future wholeness of Man among the objects of your will” (Jonas 1984:
11). Although this seems a small point, it has consequences for whistle blowing. A utilitarian
could argue that one should not blow the whistle on a mining company that pollutes
waterways, because the company employs many workers who will suffer if the company has
to shut down. Jonas may counter that polluting scare sources of water endangers the future of
humanity. Even if the effect is not big now, it could become very significant if the pollution

is not checked in time.

In speaking of “authentic human life”, Jonas also stands closer to Kant than to some
utilitarians. He is clearly thinking of a human life that is marked by more than simply
happiness, the absence of pain, and so on. The authentically human life is a life of shared and
mutual responsibility. If pleasure is maximized but people are made less responsible, his goal

is not reached. It is typical of Jonas that he believes that the new world of technology, which
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can be seen as taking away human responsibility, actually places a greater responsibility on

people, because it increases their power to act.

I have argued that Jonas’s ethics of responsibility theory offers a better basis for
understanding whistle blowing that a purely legal theory or a Kantian or utilitarian ethical
theory. The legal perspective establishes legal rights, the right to protect information and the
right to disclose information. It hardly establishes a responsibility to blow the whistle in order
to ensure that no harm is done to a sustainable human future, although the preamble does
recognise the common law responsibility to disclose information about criminal acts. The
Kantian approach also focuses more on the negative, on what should be avoided. Unless
foreseeable consequences are considered, it cannot always be shown that one has a duty to
blow the whistle. Utilitarians do look at consequences, but the focus one-sidedly on “the
greatest good for the greatest number” — without regard for the future. They also lack a vision
of an authentic human existence which includes the human potential to take responsibility for

others.

Jonas goes beyond these theories when he speaks of a joint responsibility that is
comprehensive and continuous and that includes the future. He explains how our greater
knowledge extents our ability to act in both positive and negative ways. Therefore he
includes ecological concerns in his theory. This is relevant to whistle blowing, because at
least some abuses are harmful to the planet, although they do not harm people in the short

term. In his theory, one has the responsibility to disclose such abuses.

Another important feature of Jonas’s theory is that it places responsibility on all people as
citizens. Responsibility is not limited to the position that one holds as employer or employee.
One cannot avoid responsibility by saying that “this is not my business”. If one has
information about abuses and does not disclose it, one has acted in a particular way and one
has responsibility for the consequences. Responsibility is not only contractual; it includes all
areas in which one has the ability to act in certain ways. The responsibility of parents for
children is a model of this. By assuming responsibility one aims at a positive good — to ensure

a truly human future for others.
5.2 The shape of the argument

In Chapter 1, the research question was posed as follows, how should the Protected
Disclosures Act 26 of 2000 be assessed in terms of Hans Jonas's ethics of responsibility? It
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was shown that the question of whistle blowing has become a heated topic of debate. Across
the world, in the public and the private sector, people discuss the matter, often emphasising
only the protection that whistle blowers should be afforded. Some, however, also ask about
the ethical issues involved. The matter is relevant to the South African situation, because the
PDA has been signed into law by the President, but has not yet become operative. Possible

amendments are still being discussed.

In Chapter 2, this research question was unpacked by first defining terms related to ethics and
providing a brief overview of what whistle blowing entails as well as exploring why whistle
blowing is an ethical issue and how this affects organisations and employees alike. It was
shown that whistle blowers are not always motivated by ethical considerations. Some blow
the whistle because of financial or other personal gain or because they hold a grudge against
certain employers or organisations. The question is not only when blowing the whistle is
justified, but also when it is a moral act and even a responsibility.

It was shown how recent laws in other countries try to deal with the matter. The PDA is not
necessarily worse that similar laws in other countries, but the political will to enforce
protection is often lacking here. This was illustrated by means of some examples of whistle
blowing in this country, where the whistle blowers were not efficiently protected. Because
corruption is so widespread, this is disturbing. This chapter prepared the way for an
understanding of whistle blowing as a responsible moral act.

Chapter 3 dealt with the PDA and shows how it tries to balance the interests of employers
and employees. It encourages employees to blow the whistle internally rather than externally,
but recognises that public disclosures are sometimes necessary. It also looks at various
criticisms of the Act and proposed amendments. Some of the amendments try to ensure better
implementation, for instance, the proposal that redress should not be limited to the expensive
legal route. Two criticisms, however, are important from an ethical point of view. In its
current form the PDA limits protection to certain categories of people. Others who may have
information about abuses are not afforded protection. This undermines the notion that whistle

blowing is an expression of joint responsibility which applies to all citizens.

Secondly, though the Act protects whistle blowers in certain circumstances, it does little to
encourage a culture of transparency. The ideals embedded in the Constitution and particularly

in the Bill of Rights are not openly promoted. Organisations are not required to educate
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employees about their rights and duties. In this sense it does not foster a more responsible

society for the future.

Hans Jonas’s theory, which is a reference point in the thesis, was unpacked in Chapter 4. The
chapter provided background on the theory and showed the significance of Jonas’s theory in
relation to the PDA, what it prescribes as it currently stands, and what is envisaged in the
proposed amendments and additions. Jonas’s theory provided a means to ethically unpack
each amendment. The ethical analysis provided a way to assess the legal view of the PDA
and to evaluate the criticisms of it. If responsibility, as Jonas understands it, is the point of
reference, it is easier to understand what the strengths and weaknesses of the PDA are. In a

way the ethical approach made it plain what exactly the PDA says and does not say.

Jonas’s theory is by no means an easy grasp, but when the literature is taken step by step and
unpacked in its detail, it opens a different angle of approach and understanding to legal
documents. It provides the reader with the ability to actively engage with the legal text and to
ensure that what is being said is actually understood. The way in which legal documents are

framed often obscure the moral thrust of certain stipulations.

For instance, one of the amendments places an additional responsibility on employers by
inserting an obligation to set up internal procedures for handling disclosures with regards to
awareness, investigation and possible victimisation. This can be seen as a technical
requirement concerning implementation, but Jonas has provided a better understanding of
what responsibility is. He has not only defined responsibility in a broad sense, but has also
elaborated on different kinds of responsibility. This makes it possible to locate, define and
understand responsibility within an organisational ethical setting, as opposed to a legal and
more general understanding. By setting up internal procedures and making everyone aware of
them, organisations will be working towards the goal of ensuring a sustainable future for all,
not only employers and employees. This responsibility is part of the broader responsibility we

all share as citizens.

In this and other ways, Jonas’s theory was used to assist in identifying why the PDA
amendments were proposed in the first place and to identify the strengths and weaknesses of
the PDA. This identification allowed for a critical discussion between legislation and ethical
theory. If laws are there only to order practices, they do not significantly assist us to build a
better society. At most they can protect us against the worst abuses.
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5.3 Results

The primary aim of the thesis was to assess the PDA from an ethical perspective. Since the
Act is still being debated and may be modified before it is made effective, it is important to
understand what the law currently says and also how and particularly why it may need
amendments. It is not sufficient to say that it compares well with similar legislation in other
countries. One has to understand in what way whistle blowing is a moral action and therefore
has to be positively encouraged. If the goal is kept in mind, the amendments will make sense.
Although it was shown that whistle blowers do not always act from altruistic motives in
practice, it was argued that whistle blowing is essentially a moral act. The term comes from
the practice of policemen to blow their whistles to alert others that an illegal (or otherwise
detrimental) act is taking place in order to put a stop to it. It was argued that whistle blowing
as a moral practice is best understood as a manifestation of joint responsibility. This
responsibility bears on all citizens and should not be restricted to specified categories of
people. It was shown that Hans Jonas makes a strong case for seeing responsibility in this
way.

An additional aim of the thesis was to assist future thinking and initiate further research on
how whistle blowing applies and affects all people. The conclusions that have emerged from
this discussion of the PDA from an ethical perspective may guide strategies for the
improvement of the PDA’s impact on organisational development. But the theory of
responsibility does not restrict responsibility to legislators. Organisations may of their own
accord seek ways of promoting responsible actions among employers, employees and all
others affected by their operations. Such others may be clients or, for instance, communities
affected by ecologically detrimental practices. If a culture of openness takes root, whistle

blowers will no longer be seen as trouble makers, but as public benefactors.

No previous research has explicitly related the PDA to the ethics of responsibility theory.
Authors in the field of whistle blowing have usually highlighted the social, psychological and
mainly legal aspects of the PDA, but not the ethics of responsibility as Jonas has. The legal
view, when it takes ethics into consideration at all, usually speaks of the rights of the parties
involved. This is a valid approach up to a point, but it does not explain why the people
involved should be granted these specific rights. Jonas’s theory suggests that the rights are
there to ensure that people can act responsibly without fear of reprisals. It also suggests that
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responsible whistle blowing is not only a right, but also a duty. One has to act so as to ensure

a sustainable human future.

The most significant view found in the literature focuses on the internal conflict whistle
blowers experience when deciding whether or not to blow the whistle. The societal,
organisational and personal aspects cause a conflict of interest. Whistle blowers are not
always viewed in a positive light, thanked and praised for exposing the unethical conduct, but
rather are seen as being disloyal members of an organisation. It must however be noted that
while whistle blowers may be viewed as being traitors, they are also assisting the
organisation by providing tools for corporate governance strategies which will enact
organisational policies and procedures by bringing to light an unethical behaviour and raising

awareness.

In Chapter 2, where whistle blowing was explained and discussed in its entirety, specific
attention was paid to whistle blowing around the world and the whistle blowing process, but
case studies from the South African context were also discussed and examined. These case
studies made the context and nature of whistle blowing easier to understand, but also served
to illustrate the difficulties faced by whistle blowers in practice. Though whistle blowing in
South Africa is real and prevalent, South African whistle blowers are particularly badly
treated. People in South Africa do not expect such issues to be so close to home. For this
reason the proposed amendments to the PDA as discussed in Chapter 3 are very important.
Since the culture of transparency is apparently not well developed in this country, there is a
need to further develop legislation and policies and procedures within both the private and
public sectors, but also to raise consciousness among the general public. Whistle blowing

either directly or indirectly affects everyone.

The example of the shop keeper Mukaddam illustrates the point very well. If he had not
blown the whistle, then the increase in the bread price would have been swept under the
carpet and we would possibly still be paying too much for a basic food such as bread. This
would have affected poor people in particular. Yet Mukaddam suffered the consequences of
his act. It is not even clear the PDA in its present form would have offered him any redress.

Though the case affected many people, not many people know about it.

This objective in Chapter 3 was to explain the PDA in the simplest form possible. This was
done by explaining how the PDA came to be, what its objectives are, and how it integrates

itself onto the life or an organisation’s roles and functions. Definitions were explained as
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identified by the PDA and also discussions around the amendments, the remedies, and the
way forward. The very fact that the Act has been widely criticised, that many amendments
have been proposed and that, after considerable time, it is still not in force, reinforces the
view that it does not sufficiently address all the relevant issues.

The main point that emerged in Chapter 2 and that is also taken up in this chapter is that the
PDA does not see the public as a body that can also blow the whistle concerning unethical
behaviour and irregular conduct, and still be afforded the same protections as employees.
This major gap in the PDA leaves room for a greater, much deeper analysis of the whole Act
in its entirety to see where the gaps are and what can be done to fill them. In so doing, the

remedies that re afforded to people like Mr Mukaddam can also be strengthened.

In Chapter 4, which is central to the thesis, the material discussed in Chapter 3 was viewed
from a new perspective. While Chapter 3 set out to explain the PDA, the terms used in the
legislation, the application, the remedies and the proposed amendments, Chapter 4 assessed
the PDA on the assumption that whistle blowing is a responsible act. Thus the ethics of
responsibility theory was used to inform a critical analysis of ideas and concepts the bear,
sometimes indirectly, on whistle blowing, but also to identify the gaps and shortfalls of the
PDA, and how they can be remedied. Jonas’s theoretical explanations allowed the PDA to be
understood not only from a legal point of view but also from an ethical point of view. It
sought to provide ethical-theoretical basis for whistle blowing.

But this was not intended to be simply an exercise in theorising. Seeing whistle blowing as a
responsible act also makes the PDA more real, more tangible, by creating a sense that it is
something that individuals can relate to in their daily lives. It is not simply a piece of
legislation with which we have to comply; it is one specific part of the responsibility we all

have to others, now and in the future, simply because we are human beings.

One of the things that struck me most when | read through the PDA as a piece of legislature
is that it appears to be a purely legal document, which in most respects it is. What it lacks is
the means to be able to identify with and adopt what is prescribed in the text; it lacks the tools
for understanding. It is difficult to adopt for yourself something if there is no space in it
which allows for the acceptance by members of the public, and when it is seen to be a two
way street of mainly employers and employees. If one does not identify with what is being
read, then no personal accountability or responsibility will be taken. An individual is only

able to accept something if it can be identified with; if not, then the goal of implementation
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would have failed because there is simply no existential understanding. 1 may not be in a
position to blow the whistle today, but unless I understand how whistle blowing affect me
and those around me, | will not know how to act if | should get to a situation where whistle

blowing is my responsibility.

Legislation is written in order to direct acting and doing, in prescribing courses of action, it
does not explicitly mention goals. Jonas, on the other hand, compels us to think while acting
and doing, to think about why we are acting and doing in the way that we are, and also about
who we are acting and doing for. When these questions and thought processes occur, they
allow for reflection and identification (with specific views and people). This leads us to
accountability and responsibility in that it asks for thought and analyses, and from these
emanate ideas, views, and, because we are human beings, also emotions and feelings. We

become personally involved and work with others towards a shared goal.

Surely legislation cannot be criticised for adhering to the structure that guides it. Its purpose
is to prescribe. But human beings are not merely robots who act without thinking, but are
rather creates that think before acting and reason before doing. Their lives are meaningful to
the extent that they strive towards certain goals and search for better means to reach these

goals.

Jonas virtually coerces us to think and reason through his theory. This is what most human
beings seem somehow forgotten to have how to do; we particularly seldom ask why we do
certain things and how these things affect us and others, including coming generations. When
one reads the PDA, the challenge is to take the bare legal text and add human character and
typical human behaviour to it in order to bring it to life. Not all laws need to be publicly
understood and thought through, because some regulate isolated practices in sectors that do
not affect the lives of ordinary people. The PDA, although it seems to regulate forms of
behaviour between employers and employees, actually forces us to think what it means to

share responsibility for our society and the one our children will inherit.

Throughout Jonas’s text he explains that individuals can only have responsibilities if they are
called to have responsibilities. Certain responsibilities do not fall on all people; others apply
to us as human beings. The PDA implicitly deals with a responsibility that we all have as
citizens and human beings to be there to protect, assist, help grow and develop one another.
Simply as citizens we should bear responsibility to build a South Africa known for justice

and community, not for corruption and self-interest. South Africa as a nation is by no means
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fully grown, and it is for this very reason that South Africans should be made aware of the

responsibilities that we have to our nation and the people in it.

The PDA is a stepping stone to enable us to say that we all stand together as one. It calls for a
united voice saying, “No tolerance for unethical or illegal actions; if these actions are
committed, then there are punishments which await you.” But public awareness is lacking.
For instance, a child only knows that they are doing wrong if they are taught by their parents
what the difference between right and wrong is; only then once the teachings have created the
necessary awareness can they be held accountable for their actions. Similarly, South African
citizens need to be made aware of the consequences of their actions, good and bad, right and
wrong, so that they are better able to make informed decisions, with all the information

required, in order to act accordingly. Only then can citizens be held accountable.

The PDA is should be seen as a starting point, a small token of better intentions for South
Africa. As itis, it can be improved significantly. One could start small by including all people
in the legislation and by adding positive guidelines for ethically responsible whistle blowing.

It will then be a means towards the creating virtuous citizens that Hans Jonas had in mind.

The only way in which human beings are able to engage constructively with the literature and
legislation is by being aware and alert, by knowing what exactly it is we have to read,
analyse, or discuss. Where is a law leading us? Is it pointing in the right direction? That
legislation can be challenged or questioned is a scary thought, but it we need to do exactly
this if there is to be any growth or development. We can only grow as a nation if we are given
the platform to disagree, to agree, to form and communicate our own opinions, and to
ultimately arrive at a conclusion that will be good for those of this generation and generations
to come. With this future orientated thought process and its implementation in mind, we may
be able to make the right choices, those that promise greater benefits for all, both now and in

the future as well.
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APPENDIX 1

PROTECTED DISCLOSURES ACT 26 OF 2000
[ASSENTED TO 1 AUGUST 2000]
[DATE OF COMMENCEMENT: 16 FEBRUARY 2001]
(English text signed by the President)
ACT

To make provision for procedures in terms of which employees in both the private and the

public sector may disclose information regarding unlawful or irregular conduct by their

employers or other employees in the employ of their employers; to provide for the protection

of employees who make a disclosure which is protected in terms of this Act; and to provide

for matters connected therewith.

Preamble

Recognising that-

The Bill of Rights in the Constitution of the Republic of South Africa, 1996, enshrines the
rights of all people in the Republic and affirms the democratic values of human dignity,
equality and freedom;

Section 8 of the Bill of Rights provides for the horizontal application of the rights in the
Bill of Rights, taking into account the nature of the right and the nature of any duty
imposed by the right;

Criminal and other irregular conduct in organs of state and private bodies are detrimental
to good, effective, accountable and transparent governance in organs of state and open
and good corporate governance in private bodies and can endanger the economic stability

of the Republic and have the potential to cause social damage;

And bearing in mind that-

Neither the South African common law nor statutory law makes provision for
mechanisms or procedures in terms of which employees may, without fear of reprisals,
disclose information relating to suspected or alleged criminal or other irregular conduct
by their employers, whether in the private or the public sector;

Every employer and employee has a responsibility to disclose criminal and any other

irregular conduct in the workplace;
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Every employer has a responsibility to take all necessary steps to ensure that employees
who disclose such information are protected from any reprisals as a result of such

disclosure;

And in order to-

Create a culture which will facilitate the disclosure of information by employees relating
to criminal and other irregular conduct in the workplace in a responsible manner by
providing comprehensive statutory guidelines for the disclosure of such information and
protection against any reprisals as a result of such disclosures;

Promote the eradication of criminal and other irregular conduct in organs of state and

private bodies,

BE IT THEREFORE ENACTED by the Parliament of the Republic of South Africa, as

follows:-

PROTECTED DISCLOSURES ACT 26 OF 2000 Page 1 of 7

1. Definitions

In this Act, unless the context otherwise indicates-

‘disclosure’ means any disclosure of information regarding any conduct of an employer, or

an employee of that employer , made by any employee who has reason to believe that the

information concerned shows or tends to show one or more of the following:

a)

b)

c)
d)
e)
f)

9)

That a criminal offence has been committed is being committed or is likely to be
committed,;

That a person has failed is failing or is likely to fail to comply with any legal obligation to
which that person is subject;

That a miscarriage of justice has occurred is occurring or is likely to occur;

That the health or safety of an individual has been is being or is likely to be endangered:;
That the environment has been is being or is likely to be damaged:;

Unfair discrimination as contemplated in the Promotion of Equality and Prevention of
Unfair Discrimination Act, 2000 ( Act 4 of 2000 ); or

That any matter referred to in paragraphs (a) to (f) has been, is being or is likely to be

deliberately concealed;

‘employee’ means-
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a) Any person, excluding an independent contractor, who works for another person or for
the State and who receives, or is entitled to receive, any remuneration;
b) any other person who in any manner assists in carrying on or conducting the business of

an employer;
‘employer' means any person-

a) who employs or provides work for any other person and who remunerates or expressly or
tacitly undertakes to remunerate that other person; or

b) who permits any other person in any manner to assist in the carrying on or conducting of
his, her or its business, including any person acting on behalf of or on the authority of

such employer;

‘impropriety’ means any conduct which falls within any of the categories referred to in
paragraphs (a) to (g) of the definition of ' disclosure ', irrespective of whether or not-

a) the impropriety occurs or occurred in the Republic of South Africa or elsewhere;
b) the law applying to the impropriety is that of the Republic of South Africa or of another

country;

"Minister’ means the Cabinet member responsible for the administration of Justice;

‘occupational detriment’, in relation to the working environment of an employee, means-

a) being subjected to any disciplinary action;

b) being dismissed, suspended, demoted, harassed or intimidated:;
PROTECTED DISCLOSURES ACT 26 OF 2000 Page 2 of 7

a) Being transferred against his or her will;

b) Being refused transfer or promotion;

c) Being subjected to a term or condition of employment or retirement which is altered or
kept altered to his or her disadvantage;

d) Being refused a reference, or being provided with an adverse reference, from his or her
employer;

e) Being denied appointment to any employment, profession or office;

f) Being threatened with any of the actions referred to paragraphs (a) to (g) above; or

a. being otherwise adversely affected in respect of his or her employment, profession

or office, including employment opportunities and work security;
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‘organ of state’ means-

a) Any department of state or administration in the national or provincial sphere of
government or any municipality in the local sphere of government; or

b) Any other functionary or institution when-

(i) Exercising a power or performing a duty in terms of the Constitution or a provincial

constitution; or

(i) Exercising a public power or performing a public function in terms of any legislation;
‘prescribed’ means prescribed by regulation in terms of section 10; "protected disclosure’

means a disclosure made to-

a) A legal adviser in accordance with section 5;

b) An employer in accordance with section 6;

c) A member of Cabinet or of the Executive Council of a province in accordance with
section 7;

d) aperson or body in accordance with section 8; or

e) any other person or body in accordance with section 9, but does not include a disclosure -

(1) In respect of which the employee concerned commits an offence by making that
disclosure; or

(if) Made by a legal adviser to whom the information concerned was disclosed in the course
of obtaining legal advice in accordance with section 5; 'this Act' includes any regulation

made in terms of section 10.
2. Objects and application of Act
(1) The objects of this Act are-

a) To protect an employee, whether in the private or the public sector, from being subjected

to an occupational detriment on account of having made a protected disclosure;
PROTECTED DISCLOSURES ACT 26 OF 2000 Page 3 of 7

b) To provide for certain remedies in connection with any occupational detriment suffered
on account of having made a protected disclosure; and
c) To provide for procedures in terms of which an employee can, in a responsible manner,

disclose information regarding improprieties by his or her employer.
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(2) This Act applies to any protected disclosure made after the date on which this section
comes into operation, irrespective of whether or not the impropriety concerned has occurred
before or after the said date.

(3) Any provision in a contract of employment or other agreement between an employer and

an employee is void in so far as it-

(a) Purports to exclude any provision of this Act , including an agreement to refrain from
instituting or continuing any proceedings under this Act or any proceedings for breach of
contract; or

(b) (i) Purports to preclude the employee; or

(i) Has the effect of discouraging the employee, from making a protected disclosure.
3. Employee making protected disclosure not to be subjected to occupational detriment

No employee may be subjected to any occupational detriment by his or her employer on

account, or partly on account, of having made a protected disclosure.
4. Remedies

(1) Any employee who has been subjected, is subject or may be subjected, to an occupational

detriment in breach of section 3, may-

a) Approach any court having jurisdiction, including the Labour Court established by
section 151 of the Labour Relations Act, 1995 (Act 66 of 1995), for appropriate relief; or

b) Pursue any other process allowed or prescribed by any law.

(2) For the purposes of the Labour Relations Act, 1995, including the consideration of any
matter emanating from this Act by the Labour Court-

a) any dismissal in breach of section 3 is deemed to be an automatically unfair dismissal as
contemplated in section 187 of that Act, and the dispute about such a dismissal must
follow the procedure set out in Chapter V111 of that Act; and

b) any other occupational detriment in breach of section 3 is deemed to be an unfair labour
practice as contemplated in Part B of Schedule 7 to that Act, and the dispute about such
an unfair labour practice must follow the procedure set out in that Part: Provided that if
the matter fails to be resolved through conciliation, it may be referred to the Labour Court

for adjudication.
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(3) Any employee who has made a protected disclosure and who reasonably believes that he
or she may be adversely affected on account of having made that disclosure, must, at his or
her request and if reasonably possible or practicable, be transferred from the post or position
occupied by him or her at the time of the disclosure to another post or position in the same

division or another division of his or her employer or, where the
PROTECTED DISCLOSURES ACT 26 OF 2000 Page 4 of 7
person making the disclosure is employed by an organ of state, to another organ of state.

(4) The terms and conditions of employment of a person transferred in terms of subsection
(5) may not, without his or her written consent, be less favourable than the terms and

conditions applicable to him or her immediately before his or her transfer.
5. Protected disclosure to legal adviser
Any disclosure made-

a) To a legal practitioner or to a person whose occupation involves the giving of legal
advice; and

b) With the object of and in the course of obtaining legal advice, is a protected disclosure.
6. Protected disclosure to employer
(1) Any disclosure made in good faith-

a) And substantially in accordance with any procedure prescribed , or authorised by the
employee 's employer for reporting or otherwise remedying the impropriety concerned; or
b) To the employer of the employee, where there is no procedure as contemplated in

paragraph (a), is a protected disclosure.

(2) Any employee who, in accordance with a procedure authorised by his or her employer,
makes a disclosure to a person other than his or her employer, is deemed, for the purposes of

this Act, to be making the disclosure to his or her employer.
7. Protected disclosure to member of Cabinet or Executive Council

Any disclosure made in good faith to a member of Cabinet or of the Executive Council of a

province is a protected disclosure if the employee’s employer is-
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a) An individual appointed in terms of legislation by a member of Cabinet or of the
Executive Council of a province;

b) A body, the members of which are appointed in terms of legislation by a member of
Cabinet or of the Executive Council of a province; or

c) An organ of state falling within the area of responsibility of the member concerned.
8. Protected disclosure to certain persons or bodies
(1) Any disclosure made in good faith to-

a) The Public Protector;
b) The Auditor-General; or
c) A person or body prescribed for purposes of this section; and in respect of which the

employee concerned reasonably believes that-

(i) The relevant impropriety falls within any description of matters which, in the ordinary
course are dealt with by the person or body concerned; and

(ii) The information disclosed, and any allegation contained in it, are
PROTECTED DISCLOSURES ACT 26 OF 2000 Page 5 of 7
substantially true, is a protected disclosure.

(2) A person or body referred to in, or prescribed in terms of, subsection (1) who is of the
opinion that the matter would be more appropriately dealt with by another person or body
referred to in, or prescribed in terms of, that subsection, must render such assistance to the

employee as is necessary to enable that employee to comply with this section.
9. General protected disclosure
(1) Any disclosure made in good faith by an employee-

a) Who reasonably believes that the information disclosed, and any allegation contained in
it, are substantially true; and

b) Who does not make the disclosure for purposes of personal gain, excluding any reward
payable in terms of any law; is a protected disclosure if-

(i) One or more of the conditions referred to in subsection (2) apply; and

(i) In all the circumstances of the case, it is reasonable to make the disclosure.
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(2) The conditions referred to in subsection (1) (i) are-

a) that at the time the employee who makes the disclosure has reason to believe that he or
she will be subjected to an occupational detriment if he or she makes a disclosure to his
or her employer in accordance with section 6;

b) that, in a case where no person or body is prescribed for the purposes of section 8 in
relation to the relevant impropriety, the employee making the disclosure has reason to
believe that it is likely that evidence relating to the impropriety will be concealed or
destroyed if he or she makes the disclosure to his or her employer;

c) that the employee making the disclosure has previously made a disclosure of substantially

the same information to-

(i) His or her employer; or
(ii) A person or body referred to in section 8, in respect of which no action was taken within a
reasonable period after the disclosure; or

d) That the impropriety is of an exceptionally serious nature.

(3) In determining for the purposes of subsection (1) (ii) whether it is reasonable for the

employee to make the disclosure, consideration must be given to-

a) The identity of the person to whom the disclosure is made;

b) The seriousness of the impropriety;

c) Whether the impropriety is continuing or is likely to occur in the future;

d) Whether the disclosure is made in breach of a duty of confidentiality of the employer

towards any other person;
PROTECTED DISCLOSURES ACT 26 OF 2000 Page 6 of 7

e) In a case falling within subsection (2) (c), any action which the employer or the person or
body to whom the disclosure was made, has taken, or might reasonably be expected to
have taken, as a result of the previous disclosure;

f) In a case falling within subsection (2) (c) (i), whether in making the disclosure to the
employer the employee complied with any procedure which was authorised by the
employer; and

g) The public interest.
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(4) For the purposes of this section a subsequent disclosure may be regarded as a disclosure
of substantially the same information referred to in subsection (2) (c) where such subsequent
disclosure extends to information concerning an action taken or not taken by any person as a

result of the previous disclosure.
10. Regulations

(1) The Minister may, after consultation with the Minister for the Public Service and

Administration, by notice in the Gazette make regulations regarding-

a) For the purposes of section 8 (1), matters which, in addition to the legislative provisions
pertaining to such functionaries, may in the ordinary course be referred to the Public
Protector or the Auditor-

General, as the case may be;

b) Any administrative or procedural matter necessary to give effect to the provisions of this
Act; and

c¢) Any other matter which is required or permitted by this Act to be prescribed.

(2) Any regulation made for the purposes of section 8 (1) (c) must specify persons or bodies
and the descriptions of matters in respect of which each person or body is prescribed.

(3) Any regulation made in terms of this section must be submitted to Parliament before
publication thereof in the Gazette.

(4) (&) The Minister must, after consultation with the Minister for the Public Service and
Administration, issue practical guidelines which explain the provisions of this Act and all
procedures which are available in terms of any law to employee s who wish to report or
otherwise remedy an impropriety.

(b) The guidelines referred to in paragraph (a) must be approved by Parliament before
publication in the Gazette.

(c) All organs of state must give to every employee a copy of the guidelines referred to in
paragraph (a) or must take reasonable steps to bring the relevant notice to the attention of

every employee.
11. Short title and commencement

This Act is called the Protected Disclosures Act, 2000, and commences on a date determined
by the President by proclamation in the Gazette.
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