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Abstract 

The 2016 State of Capture Report published by the former Public Protector Thuli Madonsela 

catalysed the establishment of the Zondo Commission. The Zondo Commission investigated 

allegations of state capture involving several South African state-owned enterprises (SOEs). 

The focus of this study was specifically on the Electricity Supply Commission (Eskom). The 

importance of this study stems from the reality that Eskom is one of the biggest SOEs in South 

Africa. Its apparent vulnerability casts a looming shadow over the future of quality, affordable 

energy supply. Eskom’s monopoly over energy supply in South Africa means its failure or 

malfunction has wider consequences for the public. The Public Protector's report highlighted 

incidents of bribery, fraud and corruption and also noted the severe lack of accountability and 

conflicts of interest involving several public officials in SOEs.  

These issues compounded the growing concern that anti-corruption measures had eroded and 

South Africa's SOEs were “captured”. This culminated in what was known as the Zondo 

Commission, which investigated allegations of state capture by putting several public officials 

under the microscope of public proceedings. Eskom was one of the SOEs subject to heavy 

criticism for its wasteful expenditure, questionable relationships, leadership failures and poor 

service delivery. This research sought to gain a deeper understanding of the effectiveness of 

the Zondo Commission inquiry of Eskom and the strength of accountability mechanisms. Using 

a desktop study to examine the quality of their process of unearthing the extent of non-

accountability in Eskom, the research examined the following central research question: Has 

the Zondo Commission been effective in unearthing the extent of non-accountability in Eskom? 

The theoretical framework adopted by the study included aspects of state capture theory and 

accountability theory. Examining the determinations of the Zondo Commission revealed how 

conflicting relationships between public and private actors played a role in Eskom’s decline. 

Examining the Zondo Commission inquiry into Eskom provided an understanding of how they 

blended and interpreted constitutionality in extracting accountability. The Zondo Commissions 

report was an exposé into the machinations that resulted in Eskom capture. Ultimately, the 

findings of the Zondo Commission report illuminated a pervasive problem rooted in the 

relationships between public and private actors. Unfortunately, the question of consequences 

for those responsible for the egregious mismanagement of Eskom remains. 
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Chapter 1: Introduction and background of the study 

1.1 Introduction  

Corruption has been a contentious topic in the discourse of South African politics. In recent 

times, the focus has been on South African state-owned enterprises that were subject to several 

investigations related to allegations of corruption and a problematic theme emerged alluding 

to general failures of accountability within these SOEs (February, 2019: 3). A developing 

consensus links these problems to the 2016 State of Capture report by former Public Protector, 

Advocate Thuli Madonsela that documented several problematic developments stemming from 

improper relationships between state officials, former President Jacob Zuma and members of 

the Gupta family and associates (Gray, 2021: 1). The Public Protector believed that these 

relationships facilitated a rise in incidents of fraud, corruption and the capturing of South 

Africa’s economy (Desai, 2018: 50). 

Moreover, the former Public Protector recommended that a Commission be put in place to 

further investigate allegations of state capture. This Commission is now known today as the 

Judicial Commission into Allegations of State Capture or the Zondo Commission, in charge of 

investigating allegations of state capture, fraud, and corruption (Desai, 2018: 500). State 

capture can be described as organised efforts by public and private actors to accumulate 

unchecked power over state institutions through circumventing democratic political systems 

and the constitutional state (Godinho & Hermanus, 2018: 1). The driving force of this 

collaborating network is to severely undermine political accountability and systematically 

maneuver around mechanisms in place that monitor transparency, decision-making, and 

actions.  

This was problematic for South Africa's democracy because at that time several SOEs were 

subject to numerous corruption scandals, poor service delivery, and financial decline. The State 

of Capture report highlighted the misconduct of public officials in various SOEs as a significant 

factor in their decline. The later-enacted Zondo Commission expanded on this through its 

investigation which provided real-time highly transparent public interrogation of political 

officials about incidents directly.  

Correspondingly, this mini-thesis sought to assess the effectiveness of the Zondo Commission's 

inquiry into Eskom. To better understand their process of unearthing the extent of non-

accountability in one of the biggest SOEs in South Africa. The researcher believes that the 

https://uwcscholar.uwc.ac.za/home



7 

practices used by the Zondo Commission provided salient interpretations of constitutionality 

alongside real-time public interrogation. The Zondo Commission identified the role of 

implicated public officials and the events that led to Eskom’s decline.  

Moreover, the Zondo Commission detailed Eskom's internal structures that were dismantled to 

enable the capture network. The researcher believes that the capture of Eskom was a systematic 

process that involved high-ranking officials with the influence to enact real decisions. Non-

accountability manifested as a necessary component of the capture project because the 

questionable actions interrogated by the Zondo Commission would not have withstood the 

scrutiny of constitutional frameworks. Many processes were circumvented meaning 

maladministration was coordinated and top-down. The Zondo Commission provided credence 

to this point by identifying the Chief Executive Officer (CEO) and Chief Financial Officer 

(CFO) as integral to the capture project. 

1.2 Background and Context 

The introduction of the Zondo Commission in August 2018 marked another instalment in South 

Africa's long-standing battle against corruption and mismanagement of SOEs. The origins of 

the Zondo Commission are linked to the 2016 state of capture report submitted by the then 

Public Protector, Advocate Thuli Madonsela. This report highlighted several allegations of 

state capture, fraud and corruption. The key recommendation of the Public Procter was for a 

Judicial Commission of Inquiry to be appointed which former President Jacob Zuma 

unsuccessfully attempted to challenge (Pillay, 2022).  

According to Pillay (2022: 2) “The Commission concentrated on irregular public appointments 

(appointments that did not follow official process), improper conduct by the national executive 

and public officials, the concerted efforts and activities of the Gupta enterprise in gaining 

control of governance and procurement in state-owned entities (SOEs) and government 

agencies and general corruption (including fraud, money laundering, racketeering and various 

other illegal activities) in public entities and government at all levels.” The Zondo 

Commission’s investigation involved several SOEs and their subsidiaries (Pillay, 2022).  

The Zondo Commission operated from January 2018 to June 2022- under the leadership of 

Chief Justice Raymond Zondo (Pillay, 2022: 2). Over 300 witnesses testified throughout 429 

public hearings that were televised and live streamed to the public with transcripts made 

accessible on the Commission’s website (Pillay, 2022: 2). The broad focus of the Zondo 

Commission was the practices of executive members of the state and their relationships with 
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private individuals such as the Gupta enterprise (Pillay, 2022: 1). The significance of this 

investigation is that it was against the backdrop of failing SOEs marred by various corruption 

scandals that plagued service delivery across the public sector. 

1.2.1 State capture in the South African context  

State capture is a contested term that typically involves improper relationships between public 

and private actors. One of the essential features involves public actors augmenting internal 

networks within state institutions to circumvent constitutionality and democratic structures for 

the interests of private actors (Godinho & Hermanus, 2018). In the South African discourse of 

state capture, the debates centre on the intricacies of defining state capture, and in some cases, 

conceptual definitions of state capture are applied to various studies. Some theorists delve 

deeper into state capture within one or more SOEs and research how state capture operates in 

a particular enterprise such as Eskom, Transnet, SAA, Denel, etc.  

In a study of the legal frameworks of SOE boards in South Africa, Wandrag focused on (2018: 

2) “the regulatory framework governing board and executive appointments, dismissals and 

duties at the three majors national SOEs, namely Eskom, Prasa and the SABC.” Wandrag found 

that one of the overarching problems surrounding the governance of SOEs is the lack of clear, 

uniform frameworks that directly result in parliamentary oversight over SOEs (Wandrag, 2018: 

4). She outlined the frameworks of Eskom, PRASA and SABC finding that in the case of all 

three SOEs many protocols are not fully implemented and there are discrepancies in soft law 

and voluntary codes of conduct (Wandrag, 2018: 36).  

Wandrag also highlighted (2018: 1) that at a national level the overarching acts that govern 

SOEs such are the Public Finance Management Act 1 of 1999, SOE-specific founding 

legislation, Companies Act 71 of 2008, Protocol on Corporate Governance in the Public Sector, 

King IV Code and Report on Corporate Governance. She pointed out that (2018: 2) “South 

African courts have failed to provide clarity on the supremacy of applicable legislation by 

providing contradictory decisions on similar facts, but different founding legislation.” She 

further explained that the financial and governance failures of SOEs are linked to the unclear 

nature of legislation and the system of appointing and dismissing board members and 

executives (Wandrag, 2018: 1). 

Correspondingly, de Visser points out that the state capture network “targeted key elements in 

this ‘financial constitution’” (Public Affairs Institute, 2018: 27). State capture is a deliberate 

effort for firms to control the operations of SOEs (Public Affairs Institute, 2018: 27). Boards 
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perform a fundamental role in managing SOEs and are meant to function as watchdogs that are 

answerable to the state and the public (Public Affairs Institute, 2018: 27, de Visser, 2018). The 

‘Unburdening Panel Process Report’ found that incremental steps were taken to secure control 

over state wealth which involved “chronically weakening their governance and operational 

structures” (Dassah, 2018: 7). The report further stated that this process involved removing 

skilled professionals and changing regulations to support rent-seeking opportunities (Dassah, 

2018: 7).  

This was achieved through strategically controlling procurement opportunities by deliberately 

weakening institutions and executive processes (Dassah, 2018: 7). The state capture network 

insulated itself by securing a loyal base that fast-tracked decision-making usurping the 

executives and proper due diligence (Dassah, 2018: 7). Bhorat et al. (2017: 7) highlighted the 

transformation of traditional policies such as black economic empowerment (BEE), which was 

initially put in place to reform the existing white-dominated economy (white monopoly capital) 

and implement a strategy called radical economic transformation.  

This change intended to create an independent black capitalist class instead resulted in a 

misappropriation of the Preferential Procurement Act leading to a centralised mechanism of 

rent generation for key actors (Gray, 2021: 1). It is important to note that the procurement 

process is not inherently corrupt but organisations adopt different approaches to acquire goods, 

services and works from third parties (Gray, 2021: 5). Procurement is a support function and 

undergirds the role of public officials acting as gatekeepers within finance (Gray, 2021: 5). 

This is what makes state capture predatory. It weaves connections between public and private 

actors that undermine legitimate processes thereby eroding sound standards of governance and 

accountability. 

1.2.2 Brief overview of Eskom case 

Eskom is the single largest energy supplier in South Africa, generating more than 90 per cent 

of the energy supply. They control the entire national high-voltage transmission grid and also 

distribute approximately half the electricity directly to consumers; the rest goes to 

municipalities (Godinho & Hermanus, 2018: 13). This centralised position in South Africa's 

energy sector means the proper functioning of Eskom is paramount to the energy needs of 

ordinary citizens.  One could argue this monopoly is why Eskom was targeted.  

The literature around state capture and Eskom involves several corruption scandals and 

political officials participating in alleged illegal activities. Many scholars draw a timeline of 
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events involving incidents involving questionable conduct of public officials. In the Eskom 

case, the Zondo Commission highlighted in particular the role of high-ranking officials such 

as former Eskom CEO Brian Molefe, former CFO Anoj Singh, then Senior Executive Matshela 

Koko, former Ministers of Public Enterprises Malusi Gigba, and Lynne Brown.  

The Zondo Commission provided evidence such as emails, phone records, and testimonies 

linking Eskom officials with the Guptas and their associates. A large body of evidence from 

numerous sources showed that implicated officials collaborated with the Guptas and their 

associates. Desai states (2011: 511) “Between 2 August 2015 and 22 March 2016, Eskom CEO 

Brian Molefe called Ajay Gupta 44 times while Ajay called Molefe 14 times. Eskom’s 

awarding of a coal contract to Tegeta was irregular and the Eskom board was improperly 

appointed.” This is one example of the myriad of events that showcased improper relationships 

between public officials and the Guptas and their associates over a significant period. Malusi 

Gigaba was integral to integrating several associates of the Guptas into various SOE boards 

(Godinho & Hermanus, 2018: 15). 

The Zondo Commission also detailed Lynne Brown's role in removing and appointing Gupta-

affiliated members to Boards of Directors. It was a deliberate move to dismantle the checks 

and balances within Board structures. The Zondo Commission also highlighted that this move 

facilitated many of the operations that benefitted Gupta-affiliated companies to the detriment 

of Eskom. The Zondo Commission exposed a grand-scale operation that undermined 

accountability within Eskom. This operation shined a light on the crisis of accountability at 

Eskom.  

Moreover, it revealed the issues surrounding existing legislative frameworks and their 

ineffectiveness that allowed rent-seekers to exploit the weaknesses of both the foundations of 

the legislative frameworks and the people in charge of enforcing them. In South Africa, SOEs 

are governed by legislation and voluntary codes of conduct (Wandrag, 2018: 1). There are 

several safeguard measures in place, such as the Public Finance Management Act 1 of 1999 

(PFMA) or Protocol on Corporate Governance in the Public Sector, however, there is a clear 

recognition that state capture eroded these accountability measures.  

This research seeks to unpack the process used by the Zondo Commission to interrogate non-

accountability in Eskom. By analysing their approach and findings, we can better understand 

the mechanisms/schemes that opened the door to unchecked power and the deeper frailties 

within existing frameworks. The consequences of the maladministration of Eskom resulted in 
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several energy-related issues in South Africa, such as load shedding, overspending, and 

corruption scandals that negatively impacted the public and the integrity of Eskom.  

The Zondo Commission performed the necessary function of compelling politicians to justify 

their actions and explain their decisions to the public. One could argue the Zondo Commission 

forcefully rooted out the malfeasance by facilitating robust evidence-based public 

interrogation. This research is significant because it puts accountability at the centre of the 

discussion. Their investigation provided the who, what, where and how. Crucially, it also puts 

into sharp focus the consequences that should befall the more egregious infractions by specific 

parties. 

1.3 Research question and sub-questions 

The overarching research question: Has the Zondo Commission been effective in unearthing 

the extent of non-accountability in Eskom? 

Sub-questions 

(1) What key developments/themes stemmed from the Zondo commission inquiry into Eskom?  

(2) How effective was the Zondo Commission in identifying the roles of the individuals implicated in 

state capture?  

(3) What sort of factors enabled the state capture network to function? 

1.4 Aim and objectives of the study 

(1) To better understand the effectiveness of the Zondo Commission’s interrogation of non-

accountability in Eskom.  

(2) To understand what made Eskom so vulnerable. 

(3) To build an understanding of what the evidence and account of the Zondo Commission 

means for the future of Eskom.  

1.5 Significance of the study 

This research is significant because Eskom is one of the most market-dominant entities in South 

Africa. It was captured, and reports pointed to many incidents of misuse of public office. The 

Zondo Commission was the accountability mechanism deployed to provide an autopsy on the 

corruption that plagued SOEs. Corruption/state capture was not a new problem, as the literature 

review will later discuss. The capture of Eskom has a long timeline that shows an escalation of 

events and characters. The reality is that the existence of the Zondo Commission is a signal of 

https://uwcscholar.uwc.ac.za/home



 

12 

a larger failure within SOEs and their operations. Raising questions about transparency and the 

supremacy of constitutional law and practices.  

This research takes a deeper look into how exactly the Zondo Commission exposed the 

malfeasance and the bad actors who contributed to Eskom's decline. Eskom is one of the most 

substantial state-owned enterprises that should not fail. It is the majority supplier of energy in 

South Africa. Its failure should never be a decline caused by corruption that is meant to be 

absolute. This research shines a light on how the Zondo Commission exposed the role of 

implicated officials who facilitated and participated in the capture of Eskom. The Zondo 

Commission provided the who, what, where, and how.  

The findings of the study will contribute to the discourse related to corruption and 

accountability in South Africa. Furthermore, this study highlights the importance of public 

accountability, governance, and transparency. In so doing, the outcome of this study may 

contribute to the significance of public proceedings that seek to hold political officials 

accountable. Subsequently, this research aims to contribute to a much larger discussion about 

how corruption ought to be rooted out and the necessary consequences for those who 

participate in corruption.  

1.6 Limitations of the study  

As in many research studies, one has to consider the limiting factors that may influence validity, 

reliability, and accessibility. The researcher acknowledges that the focus of the study is 

primarily Eskom. As a result, all the conclusions reached relate to Eskom and not other SOEs. 

Furthermore, two issues may compromise rigorous procedure and reproducibility. Firstly, the 

excessive amount of data in the Zondo Commission's Eskom inquiry makes 

data making manual verification of large datasets impractical. As a result, the findings 

combined a synthesis of the Zondo Commission's scope of evidence and areas of emphasis 

developed by the researcher.  

The accessibility of official documents curated in the study, the two documents from the 

Judicial Commission Inquiry into State Capture are easily accessible. The Zondo 

Commission's report amalgamated prior official reports that investigated state capture within 

SOEs. One such report was the Portfolio Committee on Public Enterprises on the Inquiry into 

Governance, Procurement, and the Financial Sustainability of Eskom published in 2018. The 
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researcher triangulated their data with this report to cross-check the events and accountability 

frameworks used by the Zondo Commission.   

1.7 Methodology 

1.7.1 Research design  

Research design is the structures put in place to address the key question (s) of why a researcher 

undertakes to provide accurate and acceptable answers to a research problem (Moses, 2014: 9). 

It organises the “procedures for collecting, analysing, interpreting and reporting data in 

research studies” (Creswell, 2007: 58). For this study, the researcher chose a case study. A case 

study is a methodological approach that allows the researcher to investigate phenomena within 

their context (Baxter & Jack, 2008: 544). It generates a deeper and holistic understanding of 

contemporary issues or phenomena within a specific context (Baxter & Jack, 2008: 545). They 

are useful when (a) asking “how” and “why” questions; (b) when you cannot influence the 

behaviour of those involved; (c) when the contextual conditions are relevant to the phenomenon 

under investigation; (d) when the boundaries between the phenomenon and context are not 

quite so clear (Baxter & Jack, 2008: 545; Yin, 2003).  

Correspondingly, given the above criteria, the researcher reasons that a case study best fits their 

study. The Zondo Commission's inquiry into Eskom is a document that blends several 

developments that occurred at Eskom over time. These developments laid the foundation for 

the Zondo Commission's interpretation of state capture. They first mapped out the frameworks 

that govern SOEs, highlighted specific public officials and then examined the deviations. This 

process of elimination allowed them to plot the deviations through the misconduct and 

inconsistencies in the events and statements of public officials.  

The researcher argues that the effectiveness of the Zondo Commission's inquiry into Eskom 

inescapably links to its inquiry into state capture. Their process of ascertaining accountability 

involved a scrupulous examination of the conduct of Eskom officials and whether it was 

tantamount to state capture. As one would imagine, understanding state capture is a critical 

component to assessing the quality of the Zondo Commission inquiry into Eskom. The 

dynamics of state capture and accountability go hand-in-hand because state capture informed 

the Zondo Commission's process of ascertaining accountability. Therefore, understanding the 

Zondo Commission’s interpretation of state capture is significant to understanding how they 

extrapolated accountability (i.e. one informs the other). 
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 The researcher chose a case study design because it dovetails with a qualitative approach and 

the flexibility offered by a qualitative approach. The researcher was interested in collecting 

rich data for the purpose of gaining a deeper understanding of state capture in South Africa and 

how the Zondo Commission has impacted accountability mechanisms in South Africa. Due to 

the nature of this research topic, the researcher collected both primary and secondary sources 

related to state capture, Eskom, and the Zondo Commission. The official document released by 

the Zondo Commission served as a primary source. The secondary sources were academic 

journals and online news articles.  

The researcher did not conduct field research due to security concerns. The researcher believes 

that the official proceedings using constitutional accountability frameworks and interpretations 

will serve as sufficient data for a well-supported answer to the research question. In qualitative 

studies, it is believed that document analysis requires a systematic approach for viewing or 

evaluating documents (Bowen, 2009: 27). These procedures include thorough examination and 

interpretation of data to find meaning and develop an understanding of the research (Sibanda, 

2020: 7; Bowen, 2009). Techniques such as thematic analysis allow the researcher to examine 

the data more carefully and categorise the data into manageable data sets (Sibanda, 2020: 7; 

Bowen, 2009). This mini-thesis utilised coding manually. The researcher sorted the data using 

the scope of evidence provided by the Zondo Commission as a guideline that later served as 

the skeleton for the findings. Additionally, an emphasis was placed on specific sections along 

with tables that accurately illustrated the determinations of the Zondo Commissions. 

There are several factors to consider in particular when reading data such as the author or editor 

of the document and their intent and purpose for writing (Sibanda, 2020). This study relied on 

existing documents that were curated with the intent to investigate allegations of state capture 

within Eskom. It is crucial to note that the Zondo Commission utilised other existing documents 

to track the statements of officials over different periods of time. The researcher believes this 

strengthened the validity of the Zondo Commission’s investigation because they interrogated 

the consistency and accuracy of the statements made by officials. One could view this as a form 

of cross-checking/triangulation. 

The official documents produced by the Zondo Commission provided details about timelines, 

implicated officials and events. The researcher observed that the accountability frameworks 

used by the Zondo Commission mirrored the events and conduct of public officials. The details 

of the events went hand in hand with their interpretation of events. The researcher believes that 
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these intertwining dynamics strengthened the validity of their findings and conclusions using 

triangulation. 

 

Triangulation allows the researcher to narrow the data and cross-check findings across data 

sets to reduce potential bias (Sibanda, 2020: 8; Bowen, 2009: 28). For this study, triangulation 

was done by cross-checking the official proceeding document with other documents from 

academic articles and other official documents. By doing this, the researcher will strengthen 

the validity of their conclusions (Sibanda, 2020: 8). 

1.8 Research outline 

Chapter 1 - Introduction and description of the research methodology 

In the introductory chapter, the researcher introduced the study and provided the background 

and context of the study. They then indicated the central research question as well as the aims 

and objectives of the study. Lastly, they discussed the limitations of the study. The researcher 

also described the research methods used to conduct the research, i.e. the research design, 

methodological approach, data sources and data collection methods. 

Chapter 2 - Theoretical framework 

The theoretical framework chapter consisted of three overarching theories the researcher used 

to make sense of the data and build their analysis. The chapter began with a discussion of the 

dominant perspectives involving state capture, conflict of interest and accountability. 

Thereafter, the chapter focuses on the key authors the researcher built their theoretical 

framework around.  

Chapter 3 - Research Results 

In the research results chapter, the researcher presented the findings of the data and reported 

the results of the research.  

Chapter 4 - Analysis and interpretation 

The analysis chapter consisted of the analysis of the findings that emerged within the study.  

Chapter 5 - Summary and conclusion 

The final chapter provided a summary and conclusion of the study. The researcher summarised 

the research results and discussed the implications of the findings. The researcher discussed 

the overall impact of the Zondo Commission's inquiry into Eskom. Moreover, how the findings 
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of the Zondo Commission’s report added to larger debates regarding addressing accountability 

within SOEs. 
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Chapter 2: Theoretical framework 

2.1 Introduction 

The theoretical framework can be defined as “the structure, the scaffolding, the frame of your 

study” (Merriam, 2001: 45). The theoretical framework lays the foundation of the dynamics 

embedded with the research problem under study (Sibanda, 2020: 9; Labaree, 2009). It houses 

the concepts, definitions, and variables used to guide the study. Heywood states (2014:514) 

“theories are necessary for simplifying the world, widening and sharpening our perpetual field, 

defining our ethical horizons and providing a guide to action.” A theory explains how the world 

works or how things in the world ought to work through the lens of a particular author or theory. 

In some cases, it makes very abstract ideas such as democracy more ‘tangible’ or 

observable/measurable.  

 

In this chapter, the researcher discusses the different theoretical perspectives relevant to state 

capture and accountability to lay the foundation of existing theoretical discourses. Thereafter, 

the researcher discussed the theoretical framework that was deployed in this study. The 

researcher adopted the conceptual definition of state capture propagated by Catrina Godinho 

and Lauren Hermanus. The reason being they amalgamated the competing definitions of state 

capture and applied their conceptual framework to the Eskom case. Their components provided 

insight into the key relationships and dynamics of state capture. The research also discusses 

the concept of conflict of interest. Leaning on the definition articulated by Davis (1982). 

Thereafter, the researcher delves into the accountability theory propagated by Andrew Lawson 

and Lise Rakner providing the conceptual framework to assess accountability. Their criteria 

assessing accountability provides a lens through which the answer to the research question 

takes root. It provides a framework to challenge the effectiveness of the Zondo Commission 

and its determinism.  

2.2 Overview of state capture  

Many authors provide a theoretical background of state capture to interrogate the inner 

workings of developing networks between private actors and public officials. State capture is 

a debated topic considered from a number of different perspectives. This term state capture was 

first coined in a study by Hellman et al. (2000a). An Eastern European study (Hellman et al., 

2000a) first observed that there was a new form of institutional corruption developing in 

Eastern Europe. In this study, a 1999 Business Environment and Enterprise performance survey 

was deployed on behalf of the World Bank and the European Bank for Reconstruction and 
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Development (Dassah, 2018: 2). Among the key findings of this study was that a new form of 

corruption was developing in Eastern Europe (Dassah, 2018: 2; Richter, n.d.:2).  

One of the key elements to emerge from this research is that firms interacted with the state in 

a way that resembled a ‘capture economy’ where “public officials and politicians privately sell 

underprovided public goods and a range of rent-generating advantages "a la carte" to individual 

firms” (Hellman et al., 2000a: 1). In this section, the researcher outlines the three dominant 

schools of thought related to state capture, key developments in the literature, and the key 

theorists for this research.  

2.2.1 Three dominant schools of thought - State capture 

Dassah explains (2018: 2) “there are three schools of thought, the Neo-liberal, Neo-institutional 

economics, and Marxists, each with different notions of the state and economic, political and 

ideological understandings of state capture.” The neo-liberal perspective of state capture is 

considered the mainstream perspective advocated for by the World Bank and several 

international organisations that view state capture as inherently corrupt because policymakers 

participate in the manipulation of state power for “rent allocation and patronage” (Robison & 

Hadiz, 2004: 4; Dassah, 2018: 2). 

The other perspective is called the new institutional approach that believes that the state 

institution needs to intervene “to address market failure and are opposed to neoliberals” 

(Dassah, 2018: 2). New institutionalists believe that state capture is a by-product of weak 

institutions that are “not independent enough to enforce rules” (Dassah, 2018: 2). There are 

two types of state capture in this perspective, the first being according to Haggard (1985: 509) 

“capture orchestrated by lobby and private sector groups or distributional coalitions motivated 

by their own interests to manipulate policy in order to increase their share of national income”. 

The second type is considered the more extreme involving rent-seekers and political officials 

operating with shared interests that drain public resources for public gain whilst simultaneously 

maintaining unchecked power (Bardhan, 2001: 255; Evans, 1985; Godinho & Hermanus, 

2018). 

The third perspective is the Marxist perspective is quite similar to the other conceptualisation 

of state capture and utilises the historical materialist perspective propagated by Karl Marx. 

Marxists believe that the state is always under the control of the dominant groups in society 

and works in line with the interests of the dominant groups (Dassah, 2018: 3). This perspective 

views state capture as a result of class conflict consisting of two views on state capture. 
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Oftentimes, this competitive nature leads to several outcomes such as legislative decision-

making that ensure capitalists accumulate a surplus of wealth to the point where continuous 

profit leads to social unrest amongst workers (Dassah, 2018: 3; Srouji, 2005:17). As one would 

imagine, when political decisions only benefit a minority of wealthy individuals it leads to 

social unrest and in some cases a destabilised economy. 

2.3 Accountability  

Accountability is a multifaceted and contested topic with many different conceptualisations 

and definitions but one could argue that it is fundamental to the democratic political system 

(Brandsma & Schillemans, 2012: 953). Oftentimes in academic literature, Brandsma and 

Schillemans state (2012: 953) “accountability is rather disconnected, and many authors set out 

to produce their own specific definitions of accountability or use the term mainly as a stepping 

stone for a normative assessment of a policy area.” As a result, the overarching theme of 

accountability is any mechanism that is tasked with making powerful institutions answer to 

particular publics (Brandsma & Schillemans, 2012: 953; Mulgan, 2003: 8).  

Lindberg holds (2013: 2) that accountability is one of the several methods employed by 

different political systems to constrain power and if needed a body is given the power to 

sanction or remove the agent from power. In their collection of over 10 years including 144 

articles that centre on accountability, Brandsma and Schillemans deduced (2012: 954) that a 

substantial number of authors in that time drew on the four-fold typology of accountability 

developed by Barbara Romzek and Melvin Dubnick. Romzek and Dubnick highlighted four 

types of accountabilities (1998: 227): (1) bureaucratic accountability, (2) legal accountability, 

(3) professional accountability, and (4) political accountability. 

Some scholars such as Diamond and Morlino separate accountability into two segments, one 

being the horizontal accountability that focuses on “other officials and state institutions that 

possess the expertise and legal authority needed for such a monitor role” (Diamond & Morlino, 

2004: 25). The second is vertical accountability which is connected to citizen participation in 

democracy and obliges elected officials to justify actions when confronted by citizens 

(Diamond & Morlino, 2004: 25). 

The researcher believes there is an overlap between these different types of accountability 

because the justifying aspect is critical to attaining and maintaining accountability. In this mini-

thesis, the researcher blends various types of accountability to demonstrate the strength and 

pervasiveness of the Zondo Commission's inquiry into Eskom. The Zondo Commission used 
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existing accountability frameworks to determine the extent of the misconduct and wrongdoing 

done by implicated officials.  

2.4 Commissions of inquiry as a tool for accountability  

Commissions of inquiry are generally the more interrogative quasi-legal approaches a President 

can enact to make officials publicly answer for decision-making and a variety of other topics 

of interest they deem worthy of interrogation (for example, Truth and Reconciliation 

commission in 1996). This practice of accountability exists in different forms all around the 

world and serves as an ’official’ narrative of events. One could argue, the intent of these fact-

finding missions is to gain answers for any wrongdoing on the part of politicians and whether 

there is further investigation needed to be undertaken (Van Der Spuy, 2021).  

Van Der Spuy states (2021: 331) “Commissions routinely offer recommendations to address 

whatever concerns have been identified. Given their advisory status, such recommendations 

are not binding but given the status attached to public inquiries, such recommendations may 

carry considerable persuasive influence over incumbent policy elites.” These Commissions 

have been responsible for compiling a report that details any maladministration by public 

officials and key information for the public and the parties involved.  

2.5 Key theorist: Godinho and Hermanus 

Godinho and Hermanus (2018) defined state capture through a new institutional perspective 

arguing that political institutions are weak when they are not independent enough to enforce 

rules and regulations. This critical point in the manifestation of state capture captures the 

disarming effect it has on accountability. Godinho and Hermanus explain that state capture 

exists as (2018: 25) “a political-economic project whereby public and private actors collude in 

establishing clandestine networks that cluster around state institutions in order to accumulate 

unchecked power, subverting the constitutional state and social contract by operating outside 

of the realm of public accountability.”  

This definition splits into five components: (1) the influence on organisational structures, (2) 

the relationships between private and political actors, (3) the clustering around certain 

institutions, and (4) the violation of constitutional mandates (Godinho & Hermanus, 2018: 1). 
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2.5.1 State capture is a political-economic project 

Godinho and Hermanus explain (2018: 25) State capture is a political-economic project that 

roots itself in questionable relationships between political and economic actors (Godinho & 

Hermanus, 2018: 25). This link is built on relationships motivated by economic interests and 

political security. Political security in the sense that the aim is “to stay in power or to maintain 

power through securing resources to fund patronage networks and – possibly – the ANC (which 

has been losing ground at the polls), to govern without having to follow the principles of 

democratic policy-making and implementation” (Godinho & Hermanus, 2018: 25). This would 

in turn, consolidate unchecked power whereby the elite dominate the interests of public 

resources and demarcate a clientelistic relationship with political officials at the expense of 

constitutional mandates and structures thereby severely crippling constitutional democracy 

(Godinho & Hermanus, 2018: 26). The entire project hinges on the ability to influence real 

decisions. It is about power and control.  

2.5.2 The political-economic project of state capture involves public and private actors, 

who collude to establish clandestine networks 

State capture is a relationship between public and private actors colluding to serve their 

interests by establishing clandestine networks (Godinho & Hermanus, 2018: 25) These 

networks operate with the intent to repurpose state institutions and disarm any types of checks 

and balances (Godinho & Hermanus, 2018: 25). Godinho and Hermanus further explain (2018: 

25) “the public and private actors play distinctive roles – where public actors are gatekeepers 

to state resources, information, processes, etc. and private actors have access to or provide 

services related to money laundering, fraud, and other necessary elements that allow the 

resources needed by the network to circulate without triggering the types of checks and 

balances public servants often have to contend with.” The aim is to cluster around high-ranking 

officials who have the power to influence real decisions and simultaneously insulate that cluster 

from checks and balances.  

 

One of the decisive features of state capture involves the legitimation process whereby 

malleable individuals cluster to generate more power, influence, and flexibility (Godinho & 

Hermanus, 2018: 25). State capture is the opportunistic seizure of power through control over 

public resources eroding sound governance (Godinho & Hermanus, 2018). That is why state 

capture is predatory because its proximity to power links high-ranking public officials and the 
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interests of private actors. This marriage results in the repurposing of state institutions and the 

short-circuiting of accountability. The clandestine networks need political legitimacy and 

support to function with little resistance (Godinho & Hermanus, 2018: 27). This is achieved 

through strategic progression that disarms state institutions and their capacity to combat 

corruption (Godinho & Hermanus, 2018: 27).  

 

The crux of this component is that the project of state capture goes beyond rent-seeking for 

personal gain; it is a project to consolidate unchecked power (Godinho & Hermanus, 2018: 

28). The accumulation of unchecked, is the ultimate pacifier for checks and balances, political 

opposition, policies, ethics and constitutionality (Webster, 2019: 12; Godinho & Hermanus, 

2018: 28). As one would imagine, impunity is fostered by poisoning state institutions with 

patronage networks that work to disarm all levels of accountability. Godinho and Hermanus 

have articulated that this process takes root from top to bottom and different strategies are 

employed to effectuate desired conditions.   

2.5.3 Clustering around state institutions allows clandestine networks to accumulate 

unchecked power. 

Godinho and Hermanus highlight that the overall project of state capture is to amass unchecked 

power within state institutions, This is achieved by extracting the resources of the state through 

clandestine networks that typically involve bribery and funding of patronage networks 

(Godinho & Hermanus, 2018: 28) The sustainability of these networks hinges on the power to 

influence internal structures through establishing support and cooperation in official channels 

(Godinho & Hermanus, 2018: 28). This affords the state capture network a plethora of 

capabilities such as “changing policy to reforming state institutions, conducting unilateral deals 

with geopolitical partners and oppressing political opposition, perhaps amending the 

constitution or withdrawing political freedoms – the type of power that state capture aims for 

extends far beyond rent-seeking for personal gain.” As one would imagine, this constellation 

of people in powerful positions working according to their agendas is poisonous to democracy. 

A structure built on little to no checks and balances leaves a vacuum of impunity where non-

accountability is festered. 
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2.5.4 The accumulation of unchecked power enables the state capture network to 

subvert the constitutional state and prevailing social contract. 

State capture typically features the use of populist rhetoric and economic transformation to gain 

public support, which generates a cover for colluding actors to work outside the purview of the 

state laws, regulations, and protocols (Godinho & Hermanus, 2018: 29). By nature, the 

government politically is not directly held accountable by the people or the goals promised to 

the public, this responsibility falls on independent bodies (Godinho & Hermanus, 2018: 29). 

The unintended consequence of this openness is that state capture enables corrupt public and 

private actors to take advantage of state institutions through influencing the management and 

governmental process thereby aligning their own private goals over the interests of the public 

(Webster, 2019: 13; Godinho & Hermanus, 2018). 

Webster rightfully points out (2019: 13) that this effectively rewards appeasing political 

connections over competence as well as influence taking precedence over innovation. The 

outcome is that poor governance is not merely a symptom of state capture but a self-

reproducing vicious cycle (Webster, 2019: 13; Hellman & Kaufmann, 2001). The main issue 

at the centre of this problem is the political and economic agenda that drives state institutions.  

2.6 Conflict of interest 

Conflict of interest is a term that typically involves situations where the judgement of one party 

in a professional setting may be influenced by their relationships with other individuals. The 

term “conflict of interest” first appeared in the codes of ethics during the 1970s (Davis & Stark, 

2001: 16). Davis and Stark believe that there are many different ways conflict of interest is 

explained. They argue (2001: 16) “The best explanation now available for the recent rise of the 

concept seems to be the replacement of the enduring personal relationships of master and 

servant by the briefer encounters characteristic of the free market, big city, and big business.” 

They believe the evolution of contemporary society resulted in uncertainty within developing 

markets/dynamics (Davis & Stark, 2001: 16). As a result, individuals become more dependent 

on the judgement of others instead of evaluating the judgement of each decision, thus 

perpetuating dependency as a systematic response to uncertainty (Davis & Stark, 2001: 16-17). 

Davis and Stark also contend (2001: 160 that the term conflict of interest has become 

synonymous with the older term “conflicting interests”. According to Davis and Stark (2001: 

16) “This older term designated a clash between a public interest (say, impartiality in a receiver 

or trustee) and some private "beneficial" or "pecuniary" interest (say, a receiver's wish to buy 

https://uwcscholar.uwc.ac.za/home



 

24 

property at a bankruptcy sale he administers). The private interest was often said to be 

"adverse" (i.e., opposed) to the public interest. Early discussions tended to treat "conflict of 

interest" as if it were a transparent compound.” However, there are wider debates where the 

term conflict carries a different and ambiguous definition/conceptualisation. It does not always 

refer to enriching oneself and co-conspirators, it can also influence job performance (Nia et al., 

2023: 508; Carson, 1994; Davids, 2004: 70). 

Davis defines (1982) “Conflict of interest is a situation in which some interest of a person has 

a tendency to interfere with the proper exercise of his or her judgement on another’s behalf. 

Although often financial or familial, the interest creating a conflict of interest can be friendship, 

enmity, or anything else having a tendency to bias judgement (without rendering it 

incompetent).” Correspondingly, Sah defines conflict of interest as the potential tension 

between an individual's interests and professional responsiveness (Nia et al., 2023: 507). The 

Organisation for Economic Cooperation and Development (OECD) defines conflict of interest 

as the conflict between personal interest and public duty, more closely how these personal 

interests resulted in negative performance and responsibilities (Nia et al., 2023: 507; The 

Organisation for Economic Cooperation and Development, 2005: 13). 

In Public Administration, conflict of interest is one of the most important issues that often 

involves corruption as an underlying cause among public officials (Nia et al., 2023: 507). 

Correspondingly, Davids argues (2004: 71) “A conflict of interest can be possible where there 

is a divergence between any part of a police officer’s private interests and their work or public 

duties, such that the police officer may neglect his or her official duties in the pursuit of private 

interest.” This negligence typically results in negative outcomes such as maladministration, 

poor service delivery, financial losses and damage to public trust in public institutions. 

The researcher observed that studies typically focus on the negative connotations of conflict of 

interest. The literature consulted by the researcher delved into corruption, meaning the authors 

sought recognisable theories/concepts/features that facilitated dissecting a particular case 

(s).  For this study, the researcher focuses on Davis's (1982) definition of conflict of interest. 

Davis (1982) highlighted two crucial components relevant to the research: (1) the way officials 

exercised their judgement/power and (2) whether there was a financial or familial gain for 

compliance. The researcher believes these components significantly tie together the state 

capture theory and the underlying dynamics between public and private actors. 
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2.7 Key theorists: Lawson and Rakner  

The researcher will use Lawson and Rakner’s components to assess accountability when 

organising and analysing the data. These components are transparency, answerability, and 

controllability (Lawson & Rakner, 2015: 10-12). Transparency “requires that decisions and 

actions are taken openly and that sufficient information is available so that other agencies and 

the general public can assess whether the relevant procedures are followed, consonant with the 

given mandate” (Lawson & Rakner, 2015: 10). For this component, the researcher used the 

evidence and public testimony curated by the Zondo Commission. This data will serve as the 

lynchpin to understanding the Zondo Commissions interpretation of events alongside its 

judgement of the justifications laid by public officials.  

Answerability refers to “an obligation on the part of the decision-makers to justify their 

decisions publicly to substantiate that they are reasonable, rational and within their mandate” 

(Lawson & Rakner, 2015: 10). The researcher analysed the responses of the political officials 

and the Zondo Commission's interpretation of their testimony.  

Controllability assesses “the existence of mechanisms to sanction actions and decisions that 

run counter to given mandates and procedures. This is often referred to as a system of checks 

and balances or enforcement mechanisms'' (Lawson & Rakner, 2020: 12). This element delves 

into the determinisms and the recommendations of the Zondo Commission. This particular 

component is hugely significant because it crystallises the outcome of the first two processes. 

2.8 Conclusion  

In conclusion, the chapter discussed the theoretical framework guiding this study. Through the 

new-institutional perspective propagated by Godinho and Hermanus (2018: 25) state capture 

comprises a political-economic project where public and private officials collude in 

establishing clandestine networks with the purpose of accumulating unchecked power, thereby 

subverting all accountability and the constitutional state. With this view institutions are 

rendered weak because they do not have enough independence to enforce law. The Zondo 

commission was the quasi-legal proceeding that was meant to uncover the extent of state 

capture within SOEs. To assess the extent of non-accountability the researcher adopted Lawson 

and Rakner’s three criteria for assessing accountability.  

 

The state capture theory provides a lens into the inner workings of state capture and the 

relationship between private and public actors. It lays the foundation for understanding the way 

https://uwcscholar.uwc.ac.za/home



 

26 

in which Eskom was augmented and repurposed by the state capture network. The 

accountability theory lends itself to the Zondo Commission and the effectiveness of its 

investigation. Given that it was the accountability framework deployed to inquiry into 

allegations of state capture within SOEs.  
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 Chapter 3: Findings 

 3.1 Introduction 

The focus of this chapter is to discuss the research findings the researcher aimed to assess the 

effectiveness of the Zondo Commission's inquiry into the state capture of Eskom. The 

researcher argues that the Zondo Commission was effective in unearthing the extent of non-

accountability. The reason being, the Zondo Commission identified key actors, examined the 

legislative frameworks that govern the conduct of state officials, provided evidence about 

events that demonstrated the failures to comply with PFMA, the Companies Act, and the 

National Treasury, used said frameworks to determine the constitutional violations and 

fiduciary failures committed by implicated officials.  

The significance of the Zondo Commission process is that it plotted the deviations from 

ethicality taken by Eskom officials. It did so in a particular way by highlighting the role of state 

officials to act and make decisions in the best interest of the SOE they are responsible for. The 

Zondo Commission highlighted that the deliberate disruption of legislative structures and 

practices by state officials was at the centre of Eskom's poor leadership and wasteful 

expenditure. The Zondo Commission provided an autopsy into the events and actors that made 

Eskom vulnerable and subsequently declined. The research findings are structured into four 

main parts. First with a breakdown of the scope of the Zondo Commission’s investigation, the 

legal framework applied to Eskom followed by sections guided by the sub-questions. 

3.2 The scope of the Zondo Commission’s investigation 

 The scope of the Zondo Commission's investigation into wrongdoing in Eskom involved 

(Judicial Commission of Inquiry into State Capture Report:  Part IV, Vol.3, 2018, 554-555):  

(1) the appointment of the 2014 Eskom Board 

(2) the suspension and appointment of acting senior Eskom executives 

(3)  the appointment of Mr Mosebenzi Zwane as Minister of Mineral Resources 

(4) the sale of Optimum Coal Holdings (OCH) 

(5) irregularities with the supply of coal to Eskom 

(6) Eskom’s CFO and the Huarong transaction the irregularities with McKinsey, Trillian 

and Regiments contracts. 
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3.3. The Legal framework that apply to Eskom  

First it is important to establish, the existing legislative frameworks that govern SOEs lay the 

foundation for plotting the deviations that manifested non-accountability within Eskom.  

Section 195 of the South African constitution public institutions are mandated to maintain high 

standards of “ethics, economic efficiency, support for developmental objectives, fairness, 

public participation, accountability, transparency, and good human resource management with 

workforces reflective of the diversity of South Africa” (Portfolio Committee on Public 

Enterprises 2018: 7).   

These principles and values are a benchmark for ethicality and provide a measurable 

framework against actions and outcomes by SOEs (Portfolio Committee on Public Enterprises 

2018: 7). In the case of Eskom, section 217 (1) of the constitution provides specific provisions 

for public procurement as well as key legislative frameworks that govern procurement 

(Portfolio Committee on Public Enterprises 2018: 7). 

These acts are: 

● The Companies Act 71 of 2008 ("Companies Act ") 

● Public Finance Management Act 1 of 1999 ("PFMA") 

● The Eskom Conversion Act 13 of 2001 ("ECA")  

In addition to these acts according to the Portfolio Committee (2018: 7) “Eskom is obligated 

to uphold the Code of Conduct for Public Servants (“Code of Conduct”), and the Department 

of Public Enterprises’ Protocol on Corporate Governance (“Protocol”), which is aligned to the 

King Code on Corporate Governance (“King Code”)”. The protocol in question:  

Corporate governance embodies processes and systems by which corporate enterprises 

are directed, controlled and held to account. Corporate governance in South Africa was 

institutionalised by the publication of the King Report on Corporate Governance in 

November 1994, which report has subsequently been superseded by the King Code of 

2002. The purpose of the King Report is to promote the highest standards of corporate 

governance in South Africa. The Code of Corporate Practices and Conduct contained 

in the King Report applies, inter alia, to SOEs and agencies that fall under the PFMA.  

 The Companies Act, 2008 s76(2)(a)(i)(ii) states:  

A director of a company must—  
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(a) not use the position of director, or any information obtained while acting in the 

capacity of a director— 

 (i) to gain an advantage for the director, or for another person other than the company 

or a wholly-owned subsidiary of the company; 

 or (ii) to knowingly cause harm to the company or a subsidiary of the company.  

The Act urges Directors not to act or make decisions that are purely driven by personal benefit 

(Davids, 2023: 29; Wiese, 2018). The goal is to ensure that losses or damages incurred by said 

decisions were not due to compromised decisions (Davids, 2023: 29; Cassim et al., 2012). The 

other major obligations for public officials of public entities in Schedule 2 of the PFMA, 

Section 57:  

Is responsible for the effective, efficient, economical and transparent use of financial 

and other resources within that official’s area of responsibility; Must take effective and 

appropriate steps to prevent, within that official’s area of responsibility, any irregular 

expenditure and fruitless and wasteful expenditure and any under collection of revenue 

due.  

3.4 The key developments/events investigated by the Zondo Commission - Eskom 

3.4.1 The appointment of the 2014 Eskom Board  

The appointment of the 2014 Eskom Board was a contentious part of the Zondo Commission 

report. It delves into the 2014 Boards of Directors of Eskom and the appointment of Lynne 

Brown as the Minister of Public Enterprises. Minister Brown replaced Malusi Gigaba who had 

occupied that role since November 2010 (Judicial Commission Inquiry into State Capture 

Report: Part IV, Vol. 3, 2018: 561). The Zondo Commission report highlighted her role in 

appointing Eskom officials and failing to follow proper procedures mandated by the 

Department of Public Enterprises (DPE). On 21 October the then Chief Director Legal and 

Governance at the DPE, addressed the list of appointees to the Eskom Board and Directors 

(Judicial Commission Inquiry into State Capture Report: Part IV, Vol.3, 2018: 561). 

The names list: 

Dr Ben Ngubane; 

Ms Chwayita Mabude; 

Ms Venete Klein; 
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Ms Nazia Carrim; 

Mr Romeo Kumalo; 

Mr Mark Pamensky; 

Mr Zethembe Khoza; 

Mr Tshediso Matona; and 

Ms Tsholofelo Molefe 

According to the Zondo Commission report (2018: 573) “The names of these persons were not 

on the database of the DPE for suitable persons to be considered for appointment on SOE 

boards. Minister Brown failed to consider persons on the DPE database and preferred instead 

to have an advertisement published calling for nominations.” When Minister Brown presented 

evidence to the Zondo Commission on March 19th, 2021, she seemed unsure about what 

explanation to provide claiming that the existing database “did not give the desired effect” 

(Judicial Commission Inquiry into State Capture Report: Part IV, Vol. 3, 2018: 573). 

Contradictorily, the Zondo Commission found Minister Brown’s sentiments to be ironic 

because concerns were raised by Minister Simphiwe Makhathini about the lack of necessary 

skills and experience possessed by the people she selected at the time (Judicial Commission 

Inquiry into State Capture Report: Part IV, Vol. 3, 2018: 573). Minister Brown further 

explained, “In advertising the vacancies on the Board of Eskom, she did not seek to attract only 

a particular group of people but to open up the process, which she said clearly had unintended 

consequences for her” (Judicial Commission Inquiry into State Capture Report: Part VI, Vol. 

3, 2018: 573). The Zondo Commission reasoned (2018: 573) “On the conspectus of all the 

evidence Ms Lynn Brown’s posture of innocence must be rejected. The evidence clearly shows 

that she was part of a scheme to capture Eskom. Her responses above are inconsistent with the 

contents of her affidavit that she signed on 9 August 2020.” In said affidavit, she created the 

impression that she followed DPE processes when appointing board members of SOEs, and 

her appointment of the December 2014 Eskom Board followed those procedures (Judicial 

Commission Inquiry into State Capture Report: Part IV, Vol. 3, 2018: 573). 

In the Fundudzi report, Minister Brown's written response stated “The administration of Boards 

was managed by the Legal and Governance Unit in DPE. They had procedures and manuals 

for the appointment of Boards. I inherited the procedure and simply adhered to it" (Judicial 
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Commission Inquiry into State Capture Report: Part IV, Vol. 3, 2018: 574). Based on her 

contradictory statements the Zondo Commission determined she did not follow the DPR 

procedures (Judicial Commission Inquiry into State Capture Report: Part IV, Vol. 3, 2018: 

574). The Zondo Commission strongly noted this as a pattern of inconsistency in Minister 

Brown's statements and recollection of events. 

The Zondo Commission stated (2018: 608) “A striking feature of Ms Brown’s evidence was 

her tendency to claim inability to remember pertinent facts and to pass the decision-making 

buck to officials in the DPE or to the Eskom board. Her attempt to pretend that she left decision 

making to officials with regard to the appointment of members of Boards falls to be rejected.” 

The Zondo Commission determined (2018: 608) given the body of evidence linking newly 

appointed Board members to the Gupta family and associates, it is apparent that Ms Brown 

intentionally placed Gupta associates in the Denel and Eskom Boards. 

3.4.2 The suspension and appointment of acting senior Eskom executives 

The suspension of senior Eskom officials was a crucial component in orchestrating the capture 

of Eskom. The Zondo Commission states (2018: 615): 

On the 11th March 2015 the Eskom Board of Directors unexpectedly suspended three 

Eskom Executives and the following day, namely, 12 March 2015, it suspended the 

fourth one. The executives who were suspended on the 11th March 2015 were Mr. 

Tshediso Matona who was the Group Chief Executive Officer and had only been with 

Eskom for about five months, Ms. Tsholofelo Molefe, the Financial Director, Mr. 

Matshela Koko, the Group Executive: Technology and Commercial, and Mr. Dan 

Marokane, Group Executive: Group Capital. 

The Zondo Commission revealed through its evidence President Jacob Zuma and Gupta 

associates were behind these suspensions (Judicial Commission Inquiry into State Capture 

Report: Part IV, Vol. 3, 2018: 615). The Zondo Commission explained (2018: 615) “the aim 

of the suspension of the executives was, except with regard to one executive, namely, Mr Koko, 

to remove persons who occupied certain strategic positions at Eskom who the Guptas did not 

think would cooperate with them in their agenda to capture Eskom so that the Guptas and their 

associates could then have persons who would cooperate with them appointed to those 

positions.” The Zondo Commission reasoned that (2018: 615) the other three executives were 

never meant to return and Mr. Koko pretended to be surprised when he was suspended. 
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3.4.3 Tegeta and the sale of Optimum Coal Holdings (OCH) 

The evidence presented during the Eskom inquiry revealed that Tegeta had a long-standing 

interest in Eskom attempting to secure coal contracts dating back to 2010 (Godinho & 

Hermanus, 2018: 20). These attempts included proposals from Arctos Trading and Idwala Coal 

which were rebuffed because at the time these companies did not meet the technical and 

environmental standards required (Godinho & Hermanus. 2018: 20). Godinho and Hermanus 

explain (2018: 20) “While former CE Dames and former Divisional Executive and Head of 

Primary Energy, Kiren Maharaj, maintained a hard line on these standards despite external 

pressure to award contracts to these companies, with the coup of Eskom governance carried 

out over 2014 and 2015, the goal posts seem to have shifted.” In May 2014, Goldrige reached 

out to Eskom on behalf of Tegeta to propose to supply coal from Brakfontein and Vierfontein. 

Following the refusal of Kiren Maharaj to support this proposal she was suspended by Koko in 

July 2014 (Godinho & Hermanus, 2018: 20).  

According to Godinho and Hermanus (2018: 20) "When Tegeta then submitted an official 

(unsolicited) proposal to supply coal to Eskom in September 2014, the Primary Energy Team 

seemed slightly more amenable without Maharaj’s presence – but still noted a number of 

technical and environmental issues which had to be addressed, including around the suitability 

of Brakfontein’s coal and Tegeta’s apparent flouting of the National Environmental 

Management Act’s (NEMA) water use regulations.” Eskom became laxer with Tegeta, and 

began awarding contracts that were deemed unsuitable before.  

Tegeta’s acquisition of the Optimum coal mine was a precarious situation where Eskom found 

itself entangled in the operations of Tegeta. According to the Zondo Commission (2018: 716) 

“On 4 January 1993, a Coal Supply Agreement was concluded between Eskom and Trans-

Natal Coal Corporation Limited and Trans-Natal Collieries Limited (TNC), in terms of which 

TNC undertook to supply the Hendrina power station with an annual volume of 6 500 000 tons 

of coal (with certain specifications) from the Optimum coal mine at a fixed price per tonne for 

a period of 25 years until 31 December 2018.” On March 15th 2006 Optimum Coal Holdings 

(Ltd) (OCH) formed as a BBBEE coal mining and exploration company which brought new 

changes to the control of the Optimum coal mine (Judicial Commission Inquiry into State 

Capture Report: Part VI, Vol. 3, 2018: 716). 

In 2011 Glencore took control of OCH and OCM. According to the Zondo Commission (2018: 

716) “In a series of transactions between June 2011 and March 2012, Glencore, a multinational 
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company with headquarters in Switzerland, acquired a majority stake in OCH, alongside other 

parties which acquired the remaining minority stake. One of the minority shareholders was 

Lexshell 894 (Pty) Ltd (Lexshell), a shelf company in which Mr Cyril Ramaphosa was the sole 

shareholder.” At this time the holding company of OCM was OCH which supplied Eskom with 

coal from a mine called Optimum Collieries since the 1970s (Judicial Commission Inquiry into 

State Capture Report: Part IV, Vol. 3, 2018: 716). 

Unfortunately, OCM experienced difficulties meeting the coal demands agreed on. As one 

would imagine, this became a source of conflict between Eskom and OCM. As a result, OCM 

invoked its hardship clause highlighting the losses incurred of “R166.40 per ton on coal 

supplied to Eskom (approximately R120 million per month)" (Portfolio Committee on Public 

Enterprises, 2018: 17). Thereafter, there were negotiations to draft a fourth addendum to the 

CSA to resolve the conflict (Portfolio Committee on Public Enterprises, 2018: 17). On the 23rd 

of May 2014, both parties entered a settlement process where a Cooperation Agreement was 

tabulated to conclude by January 1st of 2015 (Portfolio Committee on Public Enterprises, 2018: 

17). This addendum was curated to the Board Procurement Sub-committee on 15 April 2015 

and later given to the Eskom Board for approval on April 23rd, 2015 (Portfolio Committee on 

Public Enterprises, 2018: 17). 

At this point, in 2017, Brian Molefe was Acting CEO of Eskom and he elected to tell the CEO 

of OCM "Eskom rejected the fourth addendum and the preceding negotiations. Mr. Molefe 

formally terminated the settlement process between Eskom and OCM on 10 June 2015" 

(Portfolio Committee on Public Enterprises, 2018: 17). In many ways, this signalled a changing 

of the guard when reports in July 2015 stated that a letter was received by Glencore from 

KPMG indicating that Oakbay Investments (Pty) Ltd ("Oakbay"), a Gupta owned organisation  

led by OCM for R2 Billion (Portfolio Committee on Public Enterprises, 2018: 17). Incidentally 

or coincidentally on the 16th of July 2015, Eskom sent word to OCM that "they would be 

levying a penalty in the amount of R2, 176,530,611.99 (~R2.17 billion) on OCM for failing to 

meet quality specifications set out in the CSA for coal supplied between 1 March 2012 and 31 

May 2015" (Portfolio Committee on Public Enterprises, 2018: 17). 

It is important to note that this amount was highly unusual and did not fall in line with existing 

applicable mechanisms present in coal supply agreements (Portfolio Committee on Public 

Enterprises, 2018: 18). As a result, OCM and OCH entered voluntary business rescue and the 

unusual circumstances of this fine coincided with several shifts forcing sale negotiations 
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influenced by individuals within Eskom and the Ministry of Mineral resources gerrymandering 

Tegeta as the viable only option (Godinho & Hermanus, 2018: 21). Even with the risk of 

running low on coal supply Eskom refused to renegotiate the CSA with OCM and OCH. Eskom 

or more directly, Brian Molefe did not consider other parties interested in purchasing OCM 

such as the BEE-accredited Pembani Development Trust (Godinho & Hermanus, 2018: 21; 

Portfolio Committee on Public Enterprises, 2018: 18; Bohler-Muller et al., 2022: 632).  

Bohler-Muller et al. speculate (2022: 632) that Eskom's stance was influenced by Brian 

Molefe’s relationship with the Guptas and their pursuit of common interests. They assert that 

“they were friends with common interests. Secondly, and most importantly, any rational basis 

for the acquisition would be destroyed unless, after they had taken over OCM” (Bohler-Muller 

et al., 2022: 632). This move was affirmed by Eskom’s willingness to negotiate the penalty 

claim and absorb the sharp increase in the price of coal (Bohler-Muller et al., 2022: 632). One 

would have to question why this sudden willingness to cooperate coincided with Eskom only 

proposing its support of Oakbay if it purchases OCM and other OCH subsidies (Portfolio 

Committee on Public Enterprises, 2018: 18). 

Eskom reasoned that “the dependence of OCM on revenue and guarantees from other OCH 

concerns, Koornfontein Mine and export allocations from Richards Bay Coal Terminal'' 

(Portfolio Committee on Public Enterprises, 2018: 18). These moves were well orchestrated 

and certain decisions were made to improve Tegeta’s position. The Portfolio Committee states 

(2018:18) “at the end of November, the Oakbay-owned Tegeta made an offer to purchase OCH 

shares for R1 billion. Tegeta’s other major shareholders include Mabengela Investments (Pty) 

Ltd (Mabengela) (owned by Mr Duduzane Zuma) and Elgasolve (Pty) Ltd (Elgasolve) (owned 

by Mr Salim Essa), an associate of the Gupta family). Glencore rejected this offer.” In 

November 2015, Minister Zwane met with Glencore CEO Ivan Glasenberg, Salim Essa, and 

Rajesh ‘Tony’ Gupta (Portfolio Committee on Public Enterprises, 2018: 18). 

According to the Portfolio Committee (2018: 18) “In December 2015, Tegeta again approached 

Glencore with an offer to purchase the OCH shares for R2.15 billion. On 10 December, a Sale 

of Shares and Claims Agreement was entered into between Glencore, OCH, Oakbay, and 

Tegeta for the sale of all OCH shares to Tegeta for an amount of R2.1 billion. At the time that 

this agreement, which required Eskom’s support, was signed, multiple Eskom Board Members 

had various conflicts of interest relating to the sale.” The Committee reasoned that Eskom’s 

willingness to overlook matters related to pricing and helping push through approvals raised 
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suspension (Portfolio Committee on Public Enterprises, 2018: 18). The offer made by Tegeta 

to purchase OCH shares was the same as a previous offer made to OCM in June of that year, 

Glenmore accepted this (Portfolio Committee on Public Enterprises, 2018: 18).  

At the time of this deal, various members of the Eskom Board had various conflicts of interest 

in relation to this agreement (Portfolio Committee on Public Enterprises, 2018: 18). The 

Portfolio Committee (2018: 18) states that at this point in time the agreement needed the 

support of Eskom as well as approval through official channels. According to the Portfolio 

Committee (2018: 18) “this agreement did not finalise the transfer of ownership, however, as 

it was subject to the fulfilment of suspensive conditions, including approvals by (a) The 

Lenders and the Security Agent, (b) The Competition Authorities, and (c) The Minister of 

Mineral Resources in terms of section 11 of the MPRDA.” In December 2015, Tegeta and 

OCM reached an agreement through a Post-Commencement Finance Agreement where Tegeta 

would be responsible for funding OCM’s operating expenses (Portfolio Committee on Public 

Enterprises, 2018: 18). Consequently, Tegeta was instructed to fulfil the suspensive conditions 

for the sales agreement by the 8th of April 2016 (Portfolio Committee on Public Enterprises, 

2018: 18). 

This financial undertaking and time frame set in motion the situational intervention of Eskom. 

According to the Portfolio Committee (2018: 18) “on 13 April 2016, from Tegeta to 

Werksmans Attorneys in its capacity as escrow agent. Between 10 December 2015 and 13 

April 2016, and from 13 April 2016 onwards, Eskom undertook several decisions to Tegeta’s 

financial advantage.” As stated earlier, there was an agreement between Eskom and Tegeta on 

the pricing and quantity of coal and “on the same day that the parties entered into a Sale of 

Shares and Claims Agreement, on 10 December 2015” (Portfolio Committee on Public 

Enterprises, 2018: 18). This was one of the many strange and irregular movements during the 

period of 2014 and 2015 including Eskom spending R1.68 billion on coal (Portfolio Committee 

on Public Enterprises, 2018: 18). 

It was reported that in December 2015, Eskom’s coal supply 40-year contract with Exxaro 

Resources Limited (“Exxaro”), to supply coal to Arnot power station expired (Portfolio 

Committee on Public Enterprises, 2018: 18). This then gave way to Tegeta receiving the 

contract to supply coal ro Arnot power station and this enshrined the period of irregular 

procurement contracts and unusual decision-making (Portfolio Committee on Public 

Enterprises, 2018: 18). In fact, Tegeta was not one of the companies who responded to the 
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Request for Proposal (“RFP'') for the CSA issued at the time (Portfolio Committee on Public 

Enterprises, 2018: 18). Moreover, Dentons Report listed the contract to expire in December 

2023, and according to Eskom, Brian Molefe and Anoj Singh claimed Eskom had been paying 

Exxaro R1132 per ton for coal (Portfolio Committee on Public Enterprises, 2018: 19). 

However, the Dentons report states, in April 2015, the price was R686.07, and the accounts of 

the details of the contract by Brian Molefe and Anoj Singh did not align with other records 

(Portfolio Committee on Public Enterprises, 2018: 19).  

These misrepresentations were the reason for contracting Tegeta in the first place (Portfolio 

Committee on Public Enterprises, 2018: 19). The State of Capture Report stated “In light of 

the extensive financial analysis conducted, it appears that the sole purpose of awarding 

contracts to Tegeta to supply Arnot Power Station, was made solely for the purposes of funding 

Tegeta and enabling Tegeta to purchase all shares in OCH” (as stated in Portfolio Committee 

on Public Enterprises, 2018: 19). The Zondo Commission found that many of the payments for 

coal supplies were a sham (Judicial Commission into State Capture Report: Part IV, Vol. 4, 

2018: 1048).  

Moreover, the Zondo Commission findings showed (2018: 1048) “a cash flow analysis which 

shows that the R659 million was paid towards the acquisition price of OCH by Tegeta, as was 

the R1.68 billion guarantee which was used to prove to OCH bankers that Tegeta was good for 

the acquisition price.” The Zondo Commission believes that the timing and urgency of this 

operation showed that there were financial decisions being made that did not serve the interests 

of Eskom (Judicial Commission of Inquiry into State Capture Report: Part IV, Vol. 4, 2018: 

1048). The Zondo Commission further states (2018: 1049) that Eskom was acting in the interest 

of the Guptas’ deal to acquire Glencore coal interests. The Zondo Commission noted that 

Zwane, Koko, Singh and Brian Molefe were key facilitators of the capture of Eskom. 

3.4.4 Eskom and the Trillian saga  

There are huge similarities in how Eskom operated with Tegeta and Trillian. In December 

2016, Minister Lynne Brown wrote a response to Parliament disavowing any relationship 

between Eskom and Trillian Capital Partners (Pty) Ltd (Portfolio Committee on Public 

Enterprises 2018: 40). Conversely evidence was found showing in July 2017 there was 

evidence that transactions had taken place between Eskom and Tegeta. According to the 

Portfolio Committee on Public Enterprises (2018: 40) "it emerged that Eskom had paid Trillian 

in the region of R600 million ostensibly for ‘consulting' work that had been sub-contracted by 
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the global management consulting firm, McKinsey & Company (“McKinsey”), as its BBBEE 

partner." The Portfolio Committee found that this relationship with Trillian capital had 

essentially formed because of the existing relationship between Eskom and McKinsey 

(Portfolio Committee on Public Enterprises, 2018: 40). 

The Portfolio Committee stated (2018: 40) “McKinsey and Trillian were paid R1.6 billion for 

work that substantially deviated from standard procurement processes and was never approved 

by National Treasury.” These payments were between April 2016 and March 31st 2017 

(Portfolio Committee on Public Enterprises, 2018: 40). According to the Portfolio Committee 

(2018: 40) “investigations into Eskom’s relationship with and payments to Trillian suggest that 

there may have been numerous contraventions of Section 217(1) of the Constitution, the Public 

Finance Management Act (“PFMA”), the Companies Act 71 of 2008 ("Companies Act "), the 

Prevention and Combating of Corrupt Activities Act of 2004, the Prevention of Organised 

Crime Act of 1998, Eskom’s Memorandum of Incorporation 2016 (“MOI”), and other internal 

Supply Chain Management (“SCM”) and governance policies and procedures.”  Reason being 

that Eskom issued a statement on May 18th 2017 confirming it listed Trillian as a supplier but 

records did not track money being paid to the SOE (Budlender, 2017: 27-31; Davids, 2023: 

55).  

The Portfolio Committee referred to this as part of “a culture of fear and mistrust and unethical 

decision-making flourished at Eskom” (Eskom Gap Analysis: Existing Reports and their 

relevance, 2019: 18). In the Eskom inquiry, it was found that “Mabelane and Govender 

contravened section 57 of the PFMA in that they failed to act in the best interest of Eskom 

when motivating for the appointment of McKinsey resulting in irregular and wasteful 

expenditure of R1.6 billion” (Eskom Gap Analysis: Existing Reports and their relevance, 2019: 

26). The Portfolio Committee also found that the “Govender contravened section 57 of the 

PFMA by instructing Mr. Khomola to facilitate Trillian’s registration as an Eskom Vendor 

knowing fully well that Trillian did not have a contract with Eskom (Eskom Gap Analysis: 

Existing Reports and their relevance, 2019: 26). As one would imagine, these findings sediment 

and shine a light on the gravity of the constitutional violations as well as blatantly 

circumventing the channels of accountability in line with the various accountability 

frameworks. 
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3.4.5 Eskom and McKinsey-Regiments-Trillian 

This section of the report mainly focuses on two transactions between Eskom and McKinsey 

& Company. According to the Bohler-Muller et al. (2022: 658) “The two contracts were 

purportedly concluded with McKinsey in September 2015 and January 2016 respectively, one 

relating to the Corporate Plan and the other to the Top Engineers Programme. The 2015 

contract was concluded for a duration of six months but endured only for a period of about four 

months.” The 2016 MSA contract was meant to be a three-year contract but was terminated 

after five months in June 2016 (Bohler et al., 2022: 658). The Zondo Commissions report 

determined that on closer scrutiny these contracts “involved a scheme designed to benefit 

Trillian Management Consulting (Pty) Ltd, a wholly owned subsidiary of Trillian Capital 

Partners (Pty) Ltd, in which Mr Salim Essa, a close associate of the Gupta family, had majority 

shareholding of 60%” (Bohler et al., 2022: 658). 

Regiments and Trillian were meant to be consultancies for Eskom but the companies were 

implicated in the state capture investigations (Bohler et al., 2022: 659). The Zondo Commission 

determined that Eric Wood served as the director and had a strong relationship with Salim Essa 

who he referred to as the “rainmaker” because it is alleged that he secured contracts with SOEs 

(Bohler et al., 2022: 659). The Zondo Commission noted (2018: 911) “Mr. Wood led a division 

of Regiments that had been a partner of McKinsey and Company Africa (Pty) Ltd 

(McKinsey).” This was before the procure work was transferred officially to Trillian on March 

1st 2016, with Salim Essa being the main shareholder at the time (Bohler et al., 2022: 659). 

Since 2012 McKinsey and Regiment both had history and worked with Transnet before 

working with Eskom in 2015 (Judicial Commission of Inquiry into State Capture Report: Part 

IV, Vol. 4, 2018: 911). The Transnet evidence showcases a pattern of operations that existed 

within Eskom and the system of securing contracts (Bohler et al., 2022: 659). McKinsey and 

Regiments partnered and secured contracts at SAA through “a corrupt relationship between 

Regiments and an SAA official” (Bohler et al., 2022: 659). In sum, McKinsey was 

compensated under R1.9 billion through contracts shared with Regiments/Trillian (Bohler et 

al., 2022: 659). 

According to Bohler et al. (2022: 659) “Once Regiments became involved as McKinsey’s 

Supply Development Partner (SDP) at Transnet there was a succession of sole-source contracts 

awarded to the McKinsey-Regiments consortium from 2013 to 2015, with exponential (70%) 

escalation in fees. McKinsey landed seven contracts at Transnet, with the same consortium, 
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within eighteen months.” At this point McKinsey’s earnings grew to over R1 billion (Judicial 

Commission of Inquiry into State Capture Report: Part IV, Vol. 4, 2018: 912). In 2014, 

Regiments attempted to get consulting work with Eskom and pressure was “applied by then 

Public Enterprises Minister Malusi Gigaba’s advisor, Mr Thamsanqa Msomi, on Eskom’s new 

Group CFO, Ms Tsholofelo Molefe, who had been appointed into that position in January 

2014” (Bohler et al., 2022: 659). Msomi complained that there was “insufficient transformation 

in the award of Eskom contracts, " and that he hoped she would improve the situation. He then 

arranged for her to meet a supposed aggrieved supplier, which turned out to be Mr Salim Essa” 

(Bohler et al., 2022: 659). 

Following this meeting there was a new situation that developed when Salim Essa returned 

offering the services of Regiments Capital (Judicial Commission of Inquiry into State Capture 

Report: Part IV, Vol. 4, 2018: 913). Tsholofelo Molefe stated that the Eskom Chair Zola Tsotsi 

deemed that the financial sustainability plan developed by her was insufficiently robust and 

Minister Brown demanded a more robust plan within a three- month period (Judicial 

Commission of Inquiry into State Capture Report: Part IV, Vol. 4, 2018: 913). The then acting 

GCEO Colin Matjila organised an out of office meeting with Ms Molefe suggesting that they 

seek an external service provider (Judicial Commission of Inquiry into State Capture Report: 

Part IV, Vol. 4, 2018: 913). This provider turned out to be Regiments Capital, spearheaded by 

Salim Essa.  

According to the Zondo Commission (2018: 913) “Mr Matjila pushed hard to get a contract 

signed off for Regiments, whilst Ms Molefe resisted taking up their services because of the 

lack of a competitive tender process, as well as her perception that they were over-priced.” She 

reasoned “the work offered by Regiments was not the revised financial sustainability plan that 

Mr Tsotsi demanded, but was limited to outlining a few initiatives that could be taken to unlock 

cash in Eskom’s balance sheet; which was work that Ms Molefe felt Eskom had the capacity 

to do” (Judicial Commission of Inquiry into State Capture Report: Part IV, Vol. 4, 2018: 913). 

Ms Molefe indicated that Regiments delayed submitting its proposal and consequently 

submitted an agreement for Eskom to sign (Judicial Commission of Inquiry into State Capture 

Report: Part IV, Vol. 4, 2018: 913). 

The Zondo Commission noted (2018: 913) “She would not succumb to Mr Matjila’s pressure 

for her to sign the agreement, much to his annoyance. The deadlock was only broken by the 

Board giving a mandate in writing to Ms Molefe that Regiments was permitted to test the 
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viability of their proposed financial options for Eskom in a high-level desktop exercise, for 

which Regiments was paid R1 million.” This marked a significant moment where Ms Molefe 

was suspended in March 2015, on spurious grounds and she was forced out of the organisation 

entirely (Judicial Commission of Inquiry into State Capture Report: Part IV, Vol. 4, 2018: 913). 

The Zondo Commission found (2018: 913) that this is when things got much easier for these 

companies to work with Eskom. According to the Zondo Commission (2018: 913) “As they 

did at Transnet, Regiments partnered again with McKinsey on the same basis for contracts at 

Eskom and were utilising the services of Mr Salim Essa as a ‘Business Development Partner’, 

to land contracts in return for a large share of the fees earned.” A former senior employee from 

Regiments. Mosilo Mothepu testified “how the company had struggled to get government 

contracts when she first worked there in 2007 to 2010, but when she returned in May 2015, this 

had changed dramatically with the assistance of both Mr Essa and Mr Kuben Moodley” 

(Judicial Commission of Inquiry into State Capture Report: Part IV, Vol. 4, 2018: 914). She 

further testified that Salim Essa was the go to person and “it would happen” (Judicial 

Commission of Inquiry into State Capture Report: Part IV, Vol. 4, 2018: 914). 

The Zondo Commission also noted (2018: 914):  

It is significant that Mr Sinton of Standard Bank testified that in a meeting with 

Regiments’ directors, Mr Niven Pillay and Mr Litha Nyhonhya, both confirmed that 

McKinsey had offered to partner with Regiments on an expected project at Eskom, on 

the same terms used in McKinsey’s projects at Transnet, i.e. that Regiments would earn 

30% of all revenue from the project, but that it would have to pay 30% of this on to Mr 

Salim Essa. 

In addition to above the Zondo Commission stated (2018: 914): 

In addition, Mr Brian Molefe and Mr Anoj Singh, the Group CEO and Group CFO at 

Transnet respectively, who had been key in securing the McKinsey and Regiments team 

contracts at Transnet, would move over to Eskom during the course of 2015 and occupy 

the same crucial positions, initially in acting capacities, before being appointed to these 

positions. The evidence on the suspensions of certain Eskom executives in 2015 shows 

how those executives were pushed out of Eskom by the Eskom Board that had many 

Board members who had connections with the Guptas or their associates vacated to 

make way for these new executives. 
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The Zondo Commission also determined Anoj Singh was still employed by Transnet when he 

negotiated contracts with McKinsey on behalf of Eskom (Eskom Gap Analysis: Existing 

Reports and their relevance, 2019: 26). This was not standard procedure; moreover, the 

appointment of McKinsey undermined the open tender process (Eskom Gap Analysis: Existing 

Reports and their relevance, 2019: 26). The Zondo Commission also added “the appointment 

of McKinsey for the Top Engineer Programme was not in line with the provisions of Section 

217 of the Constitution of Republic of South Africa” (Eskom Gap Analysis: Existing Reports 

and their relevance, 2019: 26). 

3.5 The role of integral implicated officials  

3.5.1 Eskom and former CEO Brian Molefe  

The Zondo Commission was very effective in identifying the roles of the individuals implicated 

in state capture in Eskom. Callaghan et al. (2021: 105) points out that “evidence presented 

under oath to the Zondo Commission has described how Eskom’s senior leadership Brian 

Molefe, Anoj Singh, Matshela Koko and Ayanda Nteta, leveraged their positions to allegedly 

assist Gupta linked Tegeta Exploration and Resources accusation of Optimum Coal Mine.” 

During this period deliberate attempts were made to undermine procedural ethics such as 

“implementing contract penalties, resisting business rescue solutions for Optimum” (Callaghan 

et al., 2021: 105; Corruption Watch, 2019d; Seleka, 2019). This also coincided with uncertainty 

and questioning of Board resolutions along with irregular expenditure including “an advance 

payment of R659m to Tegeta” (Callaghan et al., 2021: 105; Corruption Watch, 2019a; Cronje, 

2019b). 

Brian Molefe became the Acting CEO of Eskom on March 17th, 2015 (Portfolio Committee 

on Public Enterprises, 2018: 17). As discussed previously, in the above section on Tegeta and 

the sale of Optimum Coal Holdings (OCH) Brian Molefe was instrumental in coordinating and 

finding solutions for the problems encountered by the Gupta family and their associates. The 

Zondo Commission’s report detailed events and actions that showed a detailed effort to create 

outcomes that would benefit the Gupta family and their associates. The Zondo Commission 

established (2018: 805) “Mr Brian Molefe was sought by the elite who controlled Eskom as a 

solution to their problems and that the Guptas were eager to have their friend in the CEO job 

and used their influence to bend policy to their advantage.” The Zondo Commission evidence 

showcased that Brian Molefe had relationships with the Gupta family and worked for Transnet 

which is a Gupta-affiliated company.  
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According to the Zondo Commission (2018: 806): 

 The fact is that Mr Molefe and the Guptas, particularly Mr Ajay Gupta, were friends 

and he often visited their home in Saxonwold. It is not necessary to examine the 

evidence of telephone records worked up by the former Public Protector and which Mr 

Brian Molefe claims are inconsequential, to come to this conclusion. We have Mr 

Molefe's own admission that he and the Guptas were friends. 

The Zondo Commission argued (2018: 806-807):  

Given Mr Molefe's fierce ideological hostility towards Glencore, it is not surprising that 

he viewed Glencore's predicament in regard to the coal price at which they were 

supplying Hendrina from the Optimum coal mine as caused by Glencore's own fault 

and not something which justified an increase in the coal price under the hardship 

provisions in the Coal Supply Agreement. This hostility may even have clouded his 

judgement when he concluded that Glencore's “fault” meant that it was not going to be 

awarded an increase in the pending arbitration. 

The Zondo Commission reasons (2018: 807):  

The fact is that Optimum coal mine and Hendrina are uniquely connected - literally. 

There is a conveyor belt system which moves coal directly from the mine to the power 

station. If that supply stopped, Eskom would not only have to source new supplies on 

the open market at current market prices but would have to absorb a component of 

transport costs for every ton of material purchased. Mr Molefe's assertions to the 

contrary can be dismissed on the basis that it suited him to make them but he knew the 

truth. 

The Zondo Commission also added (2018: 807) that the urgent request to approve the pre-

purchase of coal from OCM (now controlled by Tegeta) was signed by Mr Anoj Singh and Mr 

Matshela Koko providing further evidence that Molefe’s decisions were not in line with 

Eskom’s interests. In the submission to the Eskom Board dated the 8th of December 2015, the 

risks were described as “an erratic display of business instability [which] has compromised the 

security of supply to the Hendrina Power Station in the short to medium term” (Judicial 

Commission of Inquiry into State Capture Report: Part IV, Vol. 3, 2018: 807). Moreover, the 

risk escalated to the point where it drew the attention of the Department of Mineral Resources. 

According to the Zondo Commission (2018: 807) “Both Mr Anoj Singh and Mr Koko 
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described the prospect of Optimum Coal Mine ceasing to supply coal to Hendrina as bringing 

potentially grave consequences for Eskom. In the light of the submission document, they could 

hardly say otherwise.” 

Brian Molefe removed Phembani by asserting to the Phembani representative that the 

purchaser of OCM would be subject to the R150 per ton coal price and would be liable to the 

R2.17 billion penalty claims (Judicial Commission of Inquiry into State Capture Report: Part 

IV, Vol. 3, 2018: 809). The Zondo Commission reported that it is not known if this assertion 

was extended to all bidders for OCM. Brian Molefe claimed he only learned about the “Oakbay 

approach to Glencore in November 2015, when negotiations were at an advanced stage” 

(Judicial Commission of Inquiry into State Capture Report: Part IV, Vol. 3, 2018: 809). The 

Zondo Commission believes (2018: 809) that this was not a coincidence because somehow 

these two conditions were amended when Eskom suddenly reduced its penalty claim and 

accepted an increase in coal price (Judicial Commission of Inquiry into State Capture Report: 

Part IV, Vol. 3, 2018: 809). 

The Zondo Commission believes (2018: 809) that the established relationship between Brian 

Molefe and the Gupta family played a part in ensuring Tegeta’s sudden favourable positioning 

to purchase OCM. Davids asserts (2023: 52) that the Tegeta matter clusters many Eskom board 

members with a conflict of interest through business associations or relations with the Guptas 

and their associates. Davids further states (2023: 52) “the BTC meeting on the 7th of March 

2016, whereby the coal supply agreement was discussed, some board members did not recuse 

themselves as they had a direct conflict of interest to Tegeta.” Moreover, the failure to disclose 

their relationships with the Gupta family and associates may have played a role in favouring 

Gupta-affiliated companies. 

On these grounds the Zondo Commission found (2018: 841): 

(1) The 2014 Board (Dr Ben Ngubane (now late), Ms Klein, Mr Pamensky, Mr Romeo 

Kumalo, Ms Mabude, Ms Viroshini Naidoo, Dr Pat Naidoo, Ms Mariam Cassim, Ms 

Carrim, Mr Khoza), who improperly delegated their duty of decision-making on the 

renegotiated OCM/Glencore contract to Mr Brian Molefe, failed to executive proper 

oversight over Mr Brian Molefe’s further actions with regard to the contract. 

 

(2) Mr Brian Molefe, Dr Ngubane, Mr Raphela, Mr Zwane and his advisors, viz. Mr 

Mabaso and Mr Kuben Moodley, who placed additional pressure on Glencore by 
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threatening its other mining operations with orders for work stoppages; and 

manipulated events such that the Guptas were positioned as the only possible buyer. Mr 

Zwane further used his ministerial position to essentially put pressure on Glencore in a 

meeting in Switzerland for the sale to the Guptas. 

 

(3) Mr Brian Molefe, Ms Daniels, Mr Mboweni, Dr Nteta, Mr Koko and Mr Anoj Singh, 

who ensured that favourable treatment was given to the Gupta’s Tegeta after taking 

over OCM, and most certainly against Eskom’s best interests. 

 

(4) Mr Brian Molefe and Mr Koko who used their positions within Eskom to collude with 

the Guptas and Mr Salim Essa in a scheme to pressurise Glencore into the sale of OCH 

to the Guptas through a series of cumulative actions that made it impossible for 

Glencore to have any prospect of running the OCM mine sustainably as they continued 

to supply coal to Eskom. This was against all advice from technical and legal staff, and 

ultimately the interest of Eskom as it endangered its own coal supply for its power 

stations. 

 

(5) Mr Brian Molefe, Ms Daniels, Mr Mboweni, Dr Nteta, Mr Koko and Mr Anoj Singh, 

who ensured that favourable treatment was given to the Gupta’s Tegeta after taking 

over OCM, and most certainly against Eskom’s best interests. 

3.5.2 Eskom and Minister Lynne Brown  

Appointed in May 2014, new Minister of Public Enterprises Lynne Brown similarly faced 

scrutiny for the new Board members. Minister Brown appointed eight new members in 

December 2014. The State of Capture report revealed six members had a relationship with the 

Gupta family (Portfolio Committee on Public Enterprises, 2018: 105). The Public Protector’s 

Inquiry revealed that the Gupta family associate, Mr. Salim Essa acted as a conduit to influence 

Board appointments and acted as an intermediary between the Guptas and Minister Lynne 

Brown (Portfolio Committee on Public Enterprises, 2018: 106). On March 31st, 2015, Mr. 

Tsotsi resigned following these allegations from the draft Board announcement prompting 

former Board member Dr. Baldwin “Ben Ngubane” to be appointed Chair of Eskom (Portfolio 

Committee on Public Enterprises, 2018: 106). 

Minister Brown’s tenure is demarcated with the major incidence of “unauthorised, unusual or 

irregular expenditure” (Portfolio Committee on Public Enterprises, 2018: 117). Her newly 
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appointed Board oversaw Eskom’s decision-making and was responsible for the procurement 

practices with Tegeta and Trillian (Portfolio Committee on Public Enterprises, 2018: 106). As 

stated, previously this period marked Eskom’s more questionable procurement decisions 

including “the resolution taken on 9 December 2015 regarding an unprecedented prepayment 

to Tegeta ahead of its acquisition of OCH, documented in the State of Capture report” 

(Portfolio Committee on Public Enterprises. 2018: 106). It was found that Minister Brown did 

not raise concerns on the reappointment of Brian Molefe as the CEO following his resignation 

or Mr. Molefe’s illegal pension-pay-out (Public Committee on Public Enterprises, 2018: 117).  

As one would imagine, as a result of all the malfeasance and irregularities Minister Brown 

faces allegations of wrongdoing because she did not sufficiently adequately fulfil the oversight 

role over the executives and non-executives which led to serious breaches in fiduciary duties 

and possibly illegal actions (Portfolio Committee on Public Enterprises, 2018: 117). The 

declines at Eskom are believed to be due to the systematic erosion of rules governing 

procurement, implementation of proper procedures, massive unauthorised and irregular 

expenditure (Portfolio Committee on Public Enterprises, 2018: 117).  

Haffajee and Chipkin (2022: 180) believe that the reshuffling of Ministers fast-tracked former 

President Jacob Zuma’s mission to capture Eskom because more malleable individuals 

presided over the Ministry of Public Enterprises (Haffajee & Chipkin, 2022: 180). According 

to Haffajee and Chipkin (2022: 180) "he fired long-time comrade Ngoako Ramatlhodi as 

Minerals and Energy Minister for snubbing the Guptas, and brought a little-known politician 

called Mosebenzi Zwane into the role." Haffajee and Chipkin rightfully questioned (2022: 180) 

why would the former President choose a regional politician over the other more eligible 200 

Ministers? 

3.5.3 Eskom and Matshela Koko 

In the ANALYSIS OF MR KOKO’S 6TH AFFIDAVIT, the Zondo Commission highlighted 

several instances where Mr. Koko violated his fiduciary duties by conspiring and cooperating 

with the Gupta family and associates. The Committee stated that (2018: 996) the phone records 

of Mr. Koko showed that he had connections with Mr. Salim and the Gupta brothers. The 

Zondo Commission reported that (2018: 996) “Mr. Koko denied that he had any contact, 

connection, or dealings with Mr. Salim Essa, especially in 2015. He denied ever meeting the 

Gupta brothers or making or receiving any telephone calls from them. He said that, despite the 

investigators’ endeavours to show otherwise, there was no cell phone record linking him to Mr. 
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Salim Essa or the Gupta brothers.” The cell phone records, however, reflected there was 

communication between Mr. Koko and Mr. Essa, Mr. Koko attempted to mislead the 

Commission (Judicial Commission of Inquiry into State Capture Report: Part IV, Vol. 4, 2018: 

996). 

The Zondo Commission then listed several phone calls made in 2015 and 2016. Moreover, 

additional evidence showed that Mr. Koko and Mr. Essa had contracts and dealings that 

facilitated the Gupta’s agenda in Eskom (Judicial Commission of Inquiry into State Capture 

Report: Part IV, Vol. 4, 2018: 996). On the 10th of March 2015, Mr. Koko and Mr. Essa at 

Melrose Arch met with Mr. Masango and Ms. Daniels separately to detail the Eskom 

executives who were going to be suspended at the time (Judicial Commission of Inquiry into 

State Capture Report: Part IV, Vol. 4, 2018: 996). 

The Zondo Commission’s report further stated (2018: 996) “multiple emails from Mr Koko to 

infoportal1@zoho.com on 20 July 2015, the day of his return from suspension (EB18 p 1032). 

This email address was used by Mr Salim Essa.” Ms. Daniels also seemingly corroborated this 

finding. The Zondo Commission’s findings also showed that Mr. Koko shared information in 

an email to the alleged email related to the Master Service Agreement Eskom had been 

negotiating with McKinsey and Regiments (Judicial Commission of Inquiry into State Capture 

Report: Part IV, Vol. 4, 2018: 996). This alleged account emailed Mr. Koko on the 10th of 

December 2015 confirmed the R1.68 billion that Eskom would render in favour of the Gupta-

owned entity, Tegeta (Judicial Commission of Inquiry into State Capture Report: Part IV, 

Vol.4, 2018: 996). The Zondo Commission detailed that (2018: 999) Mr. Koko and his family 

took a trip to Indonesia to Dubai via the United Arab Emirates from Dubai to Johannesburg, 

financed by Mr. Essa through Travel Excellence and assisting with their visa applications. 

It was a quid quo pro relationship where Mr. Koko facilitated many actions on behalf of the 

Gupta family. The Zondo Commission corroborated (2018: 999) the dubious nature of Eskom 

paying Tegeta R1.68 billion only aided their purchase of OCM. The evidence collected showed 

that Mr. Koko and the Department of Mineral Resources official (DMR) Mr. Joel Raphela, 

wrote a misleading letter to the Director-General of the Department of Mineral Resources, Dr 

Ramontja about the nature of the relationship between Eskom and OCM (Judicial Commission 

of Inquiry into State Capture Report: Part IV, Vol. 4, 2018: 999). The Zondo Commission 

reported that (2018: 996) the letter did not inform Dr. Ramontja that Glencore had agreed to 

fund OCM through its business rescue honour fund to fulfil its Coal Supply Agreement.  
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On the 9th of December 2015, an email from the Tegeta CEO, Mr. Ravindra Nath to Mr. Koko 

detailed a communication copied to Mr. Tony Gupta where a letter labelled as “the request 

letter as per our meeting” illustrated that either Mr. Nath and/or Mr. Gupta had a meeting with 

Mr. Koko (Judicial Commission of Inquiry into State Capture Report: Part IV, Vol. 4, 2018: 

999). The letter titled “PRE-PAYMENT FOR SUPPLY OF COAL BY OPTIMUM COAL 

MINE” showed that Mr. Koko met with at least one of the Gupta brothers and his denial that 

he only met with Mr. Nath at a coffee shop in Megawatt Park was farfetched to discuss such 

pertinent matters involving huge sums without proper coordination (Judicial Commission of 

Inquiry into State Capture Report: Part IV, Vol. 4, 2018: 999). 

The Zondo Commission stated (2018: 1000) “it is significant that this is at the time when Tegeta 

had no contract with OCM for the amount of coal it promised to supply to Eskom pursuant to 

the R1.68 billion pre-payment; it did not own the Optimum mine and had no money to pay for 

the acquisition of OCH/OCM, as indicated by the need for the R1.68 billion guarantee and the 

R659 million prepayment.” The Zondo Commission concluded (2018: 1000) that in spite of 

the fact that OCM had confirmed to Mr. Koko via Mr. Clinton Ephron it would fulfil its Coal 

Supply Agreement to its expiry date at the end of 2018 Tegeta still pursued the funds to 

purchase OCM. The amounts and the timing were too close to call them incidental. 

Adding to this context the “infoportal” email address showed that following Mr. Koko’s 

suspension he sent a number of emails in 2015 three of which he sent on his return from 

suspension containing “First document: Eskom’s Internal Consulting Directive” and the 

“Second document: Eskom’s Internal Consulting Directive and Approval Conditions agreed to 

between the Acting CFO and Acting GE: C&T on 26 June 2015” (Judicial Commission of 

Inquiry into State Capture Report: Part IV. Vol. 4, 2018: 999). The first document highlighted 

his capacity as the Group Executive: Commercial and Technology where he requested the 

Board to appoint McKinsey at a fixed fee knowing full well he did not consult or seek the 

approval of the Internal Consulting Unit (Judicial Commission of Inquiry into State Capture 

Report: Part IV, Vol. 4, 2018: 1001). 

The second document “Approval Conditions agreed to between the Acting CFO and Acting 

GE: C&T on 26 June 2015” (Judicial Commission of Inquiry into State Capture Report: Part 

IV, Vol. 4, 2018: 1001). According to the Zondo Commission (2018: 1002) “One of the 

requirements in the said document was the requirement for compliance with National Treasury 

requirements. However, Mr Koko continued to support the Feedback Report and submission 

https://uwcscholar.uwc.ac.za/home



 

48 

to the Board Tender Committee, for the conclusion of the MSA with McKinsey, whilst 

knowing that National Treasury approval had not been obtained for a risk based contract.” The 

Zondo Commission noted that these documents would have also been shared with Salim Essa. 

The Zondo Commission found that (2018: 1002) “Mr Koko would have been sharing these 

documents with Mr Salim Essa. Therefore, Mr Koko’s denials that no state capture took place 

at Eskom, involving the Guptas and their associates, fall to be rejected as devoid of any truth. 

His denial that he was not a facilitator for Mr Salim Essa, the Guptas and their associates falls 

to be rejected as there is ample evidence to the contrary before the Commission.” The Zondo 

Commission reasons that the evidence presented against Koko showed that he had several 

meetings with Salim Essa, one meeting in particular at Melrose Arch was to discuss “Trillian 

payments and MSA deliverables, betrays his assertion of innocence and fly in the face of his 

aforesaid denials.” (Judicial Commission of Inquiry into State Capture Report: Part IV, Vol. 4, 

2018: 1002). 

3.6 The factors enabled the state capture network to function. 

The Zondo Commission determined that the capture of Eskom involved several board members 

and executive members. The evidence collected by the Zondo Commission showed that the 

Guptas strategically placed malleable individuals who advanced the Gupta agenda by 

minimising resistance and facilitating compromised dealings. The Zondo Commission 

determined (2018: 612) “The evidence proves a scheme by the Guptas to capture Eskom, install 

the Guptas’ selected officials in strategic positions within Eskom as members of the board, the 

committees of the board and the executives, and then divert Eskom's assets to the Guptas' 

financial advantage.”  The Zondo Commission singled out the 2014 Eskom Board because 

many of its decisions violated several procedural practices that undermined PFMA, the 

Companies Act, and various other terms of compliance. 

 

The Zondo Commission determined (2018: 992): 

 the conduct of the Eskom executives contravened the National Treasury Instruction 1 

of 2013/2014, incorporated into Eskom’s own Procurement Policy, which provides that 

it is mandatory for accounting officers and accounting authorities of public entities 

listed Schedules 2 of the PFMA to implement the cost containment measures referred 

to in paragraph 4 of the Treasury Instruction. 

Paragraph 4 of the National Treasury Instruction provides, inter alia, that public entities 

may only contract with consultants after a gap analysis has confirmed that the public 
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entity concerned does not have the requisite skills or resources in its full time employ 

to perform the assignment in question. The failure by Eskom executives to comply with 

these provisions constituted a breach of legislation and was, therefore, unlawful. 

The 2014 Eskom Board failed to exercise their fiduciary duties and prevent financial 

prejudice to Eskom, as required in Sections 50 and 51 of the PFMA. They instead, 

allowed irregular procurement in breach of both the law and Eskom policies, and 

allowed irregular, fruitless and wasteful expenditure in the face of legal instruments 

that enjoined them to act otherwise. The Board members acted unlawfully and 

committed financial misconduct, as envisaged in section 83 of the PFMA. Mr Brian 

Molefe and Mr Anoj Singh were ex officio members of the Board and therefore equally 

responsible for the Board’s various breaches of its fiduciary duties. 

 

The Zondo Commission also determined (2018: 992) that Eskom officials breached PFMA 

section 57 requiring:  

a) ensure that the system of financial management and internal control established for 

that public entity is carried out within the area of responsibility of that official; 

(b) be responsible for the effective, efficient, economical and transparent use of 

financial and other resources within that official's area of responsibility; 

(c) take effective and appropriate steps to prevent, within that official’s area of 

responsibility, any irregular expenditure and fruitless and wasteful expenditure and any 

under collection of revenue due; 

(d) …. 

(e) be responsible for the management, including the safeguarding, of the assets and the 

management of the liabilities within that official's area of responsibility. 

 

The Zondo Commission explained (2018: 993) that the evidence it provided demonstrated that 

Eskom executives used their positions of authority to use Eskom as a vehicle to benefit Trillian 

constituting a corrupt activity under the Prevention and Combating of Corrupt Activities Act 

No. 12 of 2004 (PRECCA). Moreover, the Zondo Commission determined (2018: 993): 

 

Mr Brian Molefe, Mr Anoj Singh and Mr Koko all benefited from the Guptas and/or 

Mr Salim Essa in various forms, with Messrs Singhand Molefe already covered in Part 

II of the Commission’s Report. This too may constitute the criminal offence of 

corruption under PRECCA. The conduct of Eskom officials therefore implicates 
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several provisions of the Zondo Commission’s terms of references, namely ToR 1, ToR 

4, ToR 5 and possibly ToR 6 (corrupt and irregular awarding of contracts to benefit the 

Gupta family or their associates) and ToR 9 (corruption to benefit the officials 

involved). 

The conduct implicates ToR 1, in that some form of inducement or gain was offered to 

and received primarily by the three main executives at Eskom (Mr Brian Molefe, Mr 

Anoj Singh and Mr Koko, from Eskom perspective as regards Messrs Koko and Singh 

and as dealt with in other reports as regards Mr Brian Molefe) which would have served 

to influence them to act in the manner referred to above. ToR 4, regarding beach of the 

Constitution and legislation through the facilitation of unlawful awarding of contracts 

to McKinsey, is also implicated by the appointment of McKinsey on a sole source basis 

and at risk, in breach of section 217 of the Constitution, the National Treasury 

Instruction and Eskom’s Policy on Cost Containment Measures. Also relevant are the 

provisions of ToR 5, ToR 6 and ToR 9 regarding corruption in the awarding of contracts 

by public entities either to benefit the Gupta family and their associates and/or to benefit 

Eskom individual officials involved in the transactions. Rampant corruption is evident 

in the awarding of contracts and approval of payments to McKinsey and its BBBEE 

partner,Trillian, in circumstances described in this report. 

 

The Eskom executives used their positions of authority and power within Eskom to 

benefit Trillian; a corrupt activity under Prevention and Combating of Corrupt 

Activities Act No. 12 of 2004. Messrs Molefe, Singh and Koko all benefited from the 

Guptas and/or Mr Salim Essa in various forms, with Messrs Koko and Singh from an 

Eskom perspective and Mr Brian Molefe as already covered in other reports. This may 

have constituted the criminal offence of corruption. The conduct of Eskom officials, 

therefore, implicated several provisions of the Zondo Commission’s terms of 

references, namely ToR 1, ToR 4, ToR 5 and possibly ToR 6 (corrupt and irregular 

awarding of contracts to benefit the Gupta family or their associates) and ToR 9 

(corruption to benefit the officials involved). 

 

Paragraph 4 of the National Treasury Instruction provided, inter alia, that public entities 

could only contract consultants after a gap analysis had confirmed that the public entity 

concerned did not have the requisite skills or resources in its full time employ to 
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perform the assignment in question. The failure by Eskom executives to comply with 

these provisions constituted a breach of the law and was therefore unlawful. 

 

The 2014 Eskom Board failed to exercise their fiduciary duties and prevent financial 

prejudice to Eskom, as required in Sections 50 and 51 of the PFMA. They instead, 

allowed irregular procurement in breach of both the law and Eskom policies, and 

allowed irregular, fruitless and wasteful expenditure in the face of legal instruments 

that enjoined them to act otherwise. The Board members acted unlawfully and 

committed financial misconduct, as envisaged in section 83 of the PFMA. Mr Brian 

Molefe and Mr Anoj Singh were ex officio members of the Board and therefore equally 

responsible for the Board’s various breaches of its fiduciary duties. 

3.7 The identified implicated parties according to the Zondo Commission 

A crucial component of the factors that enabled the state capture network to function was an 

overlapping network of implicated officials. The tables below summarise the key role players 

in the events investigated by the Zondo Commission.   

3.7.1 Table 1: Implicated parties - Acquisition of OCH/OCM 

“The 2014 Board (Dr Ben Ngubane (now late), Ms Klein, Mr Pamensky, Mr Romeo 

Kumalo, Ms Mabude, Ms Viroshini Naidoo, Dr Pat Naidoo, Ms Mariam Cassim, Ms 

Carrim, Mr Khoza), who improperly delegated their duty of decision-making on the 

renegotiated OCM/Glencore contract to Mr Brian Molefe, failed to executive proper 

oversight over Mr Brian Molefe’s further actions with regard to the contract” (Judicial 

Commission of Inquiry into State Capture Report: Part IV, Vol. 3, 2018: 840). 

“Mr Brian Molefe and Mr Koko who used their positions within Eskom to collude with 

the Guptas and Mr Salim Essa in a scheme to pressurise Glencore into the sale of OCH 

to the Guptas through a series of cumulative actions that made it impossible for Glencore 

to have any prospect of running the OCM mine sustainably as they continued to supply 

coal to Eskom. This was against all advice from technical and legal staff, and ultimately 

the interest of Eskom as it endangered its own coal supply for its power stations” (Judicial 

Commission of Inquiry into State Capture Report: Part IV, Vol. 3, 2018: 840). 
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“Mr Brian Molefe, Dr Ngubane, Mr Raphela, Mr Zwane and his advisors, viz. Mr Mabaso 

and Mr Kuben Moodley, who placed additional pressure on Glencore by threatening its 

other mining operations with orders for work stoppages; and manipulated events such 

that the Guptas were positioned as the only possible buyer. Mr Zwane further used his 

ministerial position to essentially put pressure on Glencore in a meeting in Switzerland 

for the sale to the Guptas” (Judicial Commission of Inquiry into State Capture Report: 

Part IV, Vol. 3, 2018: 840). 

“Mr Pamensky who used his position and inside knowledge as Eskom Board member to 

advise the Guptas on the purchase of OCM, and especially how to avoid assuming liability 

for Eskom’s R2.17 billion penalties claim, thereby acting in direct conflict of Eskom’s 

interests” (Judicial Commission of Inquiry into State Capture Report: Part IV, Vol. 3, 

2018: 841).  

“The 2014 Board, who in approving the ceding of the Optimum coal supply agreement 

and releasing OCH from the guarantee they had provided Eskom, which had a large 

penalty claim against it, without ensuring that due diligence had been done and that 

Tegeta had put a replacement guarantee in place, put Eskom at a financial risk” (Judicial 

Commission of Inquiry into State Capture Report: Part IV, Vol. 3, 2018: 841). 

Data collected from the (Judicial Commission of Inquiry into State Capture Report: Part 

IV, Vol. 3, 2018: 840-841). 

 

Table 1 details the implicated parties in the acquisition of OCH/OCM. The data shows that the 

Zondo Commission questioned the conduct of the 2014 Eskom Board for improperly 

delegating their duty of renegotiating the Glencore contract to Brian Molefe and failing to 

oversee the subsequent actions taken by Brian Molefe. The Zondo Commission determined 

that (2018: 840) Brian Molefe and Matshela Koko colluded with the Guptas and Salim Essa to 

pressure Glencore into the sale of OCH. Moreover, against all legal and technical advice, 

Eskom endangered its coal supply for its power station (Judicial Commission of Inquiry into 

State Capture Report: Part IV, Vol. 3, 2018: 840).  

The Zondo Commission determined (2018: 840) “Mr Brian Molefe, Dr Ngubane, Mr Raphela, 

Mr Zwane and his advisors, viz. Mr Mabaso and Mr Kuben Moodley, who placed additional 

pressure on Glencore by threatening its other mining operations with orders for work 
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stoppages; and manipulated events such that the Guptas were positioned as the only possible 

buyer.” The Zondo Commission highlighted that (2018: 840) Zwane used his ministerial power 

to pressure Glencore on behalf of the Guptas. Mark Pamensky also used “his position and 

inside knowledge as Eskom Board member to advise the Guptas on the purchase of OCM, and 

especially how to avoid assuming liability for Eskom’s R2.17 billion penalties claim, thereby 

acting in direct conflict of Eskom’s interest” (Judicial Commission of Inquiry into State 

Capture Report: Part IV, Vol. 3, 2018: 840). 

3.7.2 Table 2: Implicated parties - R1.68 billion submission and the guarantee 

“Mr Koko, Mr Anoj Singh, Mr Raphela (DMR), Ms Daniels and the 2014 Board who ensured 

that the Guptas had sufficient funds to purchase OCH/OCM by preparing a submission that 

recommended, on false grounds, a resolution for a prepayment of R1.68bn to Tegeta which 

they almost immediately utilised to arrange an unauthorised guarantee in favour of Tegeta” 

(Judicial Commission of Inquiry into State Capture Report: Part IV, Vol. 3, 2018: 841). 

“In the process, Mr Koko and Mr Anoj Singh conspired with Mr Salim Essa and Regiments 

employees, particularly Mr Wood and Mr Bobat, in formulating these arrangements. The 

2014 Eskom Board failed in their fiduciary duties in irresponsibly approving the 

prepayment” (Judicial Commission of Inquiry into State Capture Report: Part IV, Vol. 3, 

2018: 841). 

“Bank of Baroda who not only failed to report the highly suspicious activities on the Guptas 

and their associates’ bank accounts, but enabled the Guptas to perpetuate their unlawful 

activities of money laundering” (Judicial Commission of Inquiry into State Capture Report: 

Part IV, Vol. 3, 2018: 841). 

Data collected from the (Judicial Commission of Inquiry into State Capture Report: Part 

IV, Vol. 3, 2018: 841). 

 

Table 2 summarises the implicated parties in the R1.68 billion submission and the guarantee. 

The Zondo Commission determined that (2023: 841) “Mr Koko, Mr Anoj Singh, Mr Raphela 

(DMR), Ms Daniels and the 2014 Board who ensured that the Guptas had sufficient funds to 

purchase OCH/OCM by preparing a submission that recommended, on false grounds, a 

resolution for a prepayment of R1.68bn to Tegeta which they almost immediately utilised to 

arrange an unauthorised guarantee in favour of Tegeta.” During this process, Matshela Koko 
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and Anoj Singh conspired with Salim Essa and Regiment employees to orchestrate this 

arrangement (Judicial Commission of Inquiry into State Capture Report: Part IV, Vol. 4, 2018: 

841). The Zondo Commission determined that (2018: 841) the 2014 Eskom Board failed its 

fiduciary duties by approving the prepayment. The Zondo Commission further explained 

(2018: 841) that the Bank of Baroda failed to report suspicious activities in the Gupta's and 

their associate's bank accounts instead enabling them to perpetuate unlawful money laundering 

activities. 

3.7.3 Table 3: Implicated parties - R659 million prepayment 

“Dr Nteta, Mr Mabelane, Ms Daniels, Mr Koko, Mr Anoj Singh, Mr Mboweni and the Eskom 

Board Tender Committee, who collaborated in a scheme to ensure that the Guptas had the 

balance of the purchase price to pay for the acquisition of OCH/OCM by arranging irregular 

short-term contracts and a large prepayment to Tegeta” (Judicial Commission of Inquiry 

into State Capture Report: Part IV, Vol. 3, 2018: 842). 

“The Guptas, Regiments, Trillian, Mr Wood, Mr Moodley, Albatime, Centaur Mining: took 

part in money laundering activities and used funds derived from those activities towards the 

purchase of OCM mine for Tegeta” (Judicial Commission of Inquiry into State Capture 

Report: Part IV, Vol. 3, 2018: 842). 

Data collected from the (Judicial Commission of Inquiry into State Capture Report: Part IV, 

Vol. 3, 2018: 842). 

 

Table 3 summarises the Implicated parties in the R659 million prepayment. The Zondo 

Commission determined (2018: 842) “Dr Nteta, Mr Mabelane, Ms Daniels, Mr Koko, Mr Anoj 

Singh, Mr Mboweni and the Eskom Board Tender Committee, who collaborated in a scheme 

to ensure that the Guptas had the balance of the purchase price to pay for the acquisition of 

OCH/OCM  by arranging irregular short-term contracts and a large prepayment to Tegeta” 

Consequently the Zondo Commission stated (2018: 842) “The Guptas, Regiments, Trillian, Mr 

Wood, Mr Moodley, Albatime, Centaur Mining: took part in money laundering activities and 

used funds derived from those activities towards the purchase of OCM mine for Tegeta.”As 

shown in the previously stated section on Tegeta there were many overlapping individuals that 

facilitate these processes.  
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3.7.4 Table 4: Implicated parties - Settlement of R2.17 billion and Temporary Reliefs 

“Mr Brian Molefe, Ms Daniels, Mr Mboweni, Dr Nteta, Mr Koko and Mr Anoj Singh, who 

ensured that favourable treatment was given to the Gupta’s Tegeta after taking over OCM, 

and most certainly against Eskom’s best interests” (Judicial Commission of Inquiry into 

State Capture Report: Part IV, Vol. 3, 2018: 842). 

“Mr Brian Molefe, Mr Anoj Singh, Mr Koko and Mr Zwane, who received benefits from the 

Guptas that included at least one of the following: cash benefits and trips abroad (paid for 

in whole or in part by the Guptas and/or Mr Salim Essa or their entities); an aspect dealt 

with in the McKinsey Evidence Analysis Report” (Judicial Commission of Inquiry into State 

Capture Report: Part IV, Vol. 3, 2018: 842). 

“Mr Zwane who lied to Parliament about his relationship with the Guptas” (Judicial 

Commission of Inquiry into State Capture Report: Part IV, Vol. 3, 2018: 842). 

“All of the above-mentioned individuals: colluded together to ensure that pressure was on 

Glencore to sell the OCM mine to the Gupta’s Tegeta, that Tegeta had the funds to make the 

purchase and that thereafter there was favourable treatment of Tegeta by Eskom – all to the 

detriment of Eskom’s interests. This amounts to evidence of a corrupt relationship between 

the Guptas, their associates and key state officials, which was used to induce Eskom officials 

to unduly – if not fraudulently - award contracts, approvals and other financial benefits to 

the Guptas and their associates” (Judicial Commission of Inquiry into State Capture Report: 

Part IV, Vol. 3, 2018: 842-843). 

Data collected from the (Judicial Commission of Inquiry into State Capture Report: Part IV, 

Vol. 3, 2018: 842-843). 

 

Table 4 summarises the implicated parties in the Settlement of R2.17 billion and Temporary 

Reliefs. The Zondo Commission determined (2018: 842) “Mr Brian Molefe, Ms Daniels, Mr 

Mboweni, Dr Nteta, Mr Koko and Mr Anoj Singh, who ensured that favourable treatment was 

given to the Gupta’s Tegeta after taking over OCM, and most certainly against Eskom’s best 

interests.” The Zondo Commission also stated (2018: 842) “Mr Brian Molefe, Mr Anoj Singh, 

Mr Koko and Mr Zwane, who received benefits from the Guptas that included at least one of 

the following: cash benefits and trips abroad (paid for in whole or in part by the Guptas and/or 
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Mr Salim Essa or their entities); an aspect dealt with in the McKinsey Evidence Analysis 

Report.”  

The Zondo Commission determined that (2018: 842) Eskom officials and other relevant 

officials connected to Eskom misled various agencies/parties about their relationships with the 

Gupta family and their associates. Correspondingly, the individuals above identified by the 

Zondo Commission colluded to pressure Glencore into selling the OCM mine to Tegeta and 

received preferential treatment that enabled them to purchase the mine (Judicial Commission 

of Inquiry into State Capture Report: Part IV, Vol. 3, 2018: 842).  The Zondo Commission 

determined (2018: 842) that these actions provided evidence to suggest that corrupt 

relationships existed between state officials in prominent positions who unduly used their 

powers to fraudulently orchestrate contracts, approvals, and financial benefits for the Guptas 

and their associates to the detriment of Eskom.  
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Chapter 4: Analysis and interpretation  

4.1 Introduction  

This chapter discusses the data analysis and interpretation of the study. As stated in Chapter 1, 

this is a qualitative study that deployed document analysis which evaluates documents and 

produces meaning through examination and interpretation (Bowen, 2009:27; Sibanda, 2020: 7; 

Bowen, 2009). The researcher used thematic analysis to focus on key areas of the research to 

develop a substantive discussion. The central components of this research paper are 

accountability and the machinations that manifested non-accountability in Eskom. The Zondo 

Commission's report functioned as the accountability mechanism from which this paper 

derived the constitutional frameworks that govern SOEs and the corporate governance 

guidelines that govern Eskom. The first part of this chapter discusses the overarching themes 

of this study (1) conflict of interest and (2) disarming of accountability. 

The second part of this chapter is the analysis based on Eskom's legislation. This aspect takes 

into consideration the foundations of ethicality within governing SOEs and Eskom's corporate 

governance guidelines. The third part covers controllability and the recommendations laid out 

by the Zondo Commission. These comprise the throughput aspect of the Zondo Commission's 

purpose as an accountability mechanism. The overarching research question was: Has the 

Zondo Commission been effective in unearthing the extent of non-accountability in Eskom? 

4.1 General analysis  

 The findings showed strong evidence that the Zondo Commission was very effective in 

unearthing the constitutional violations within Eskom. The Zondo Commission Inquiry showed 

serious violations of “rules, laws, codes and conventions” (Portfolio Committee on Public 

Enterprises 2018: 4). The proceeding highlighted several practices that severely undermined 

the accountability networks within Eskom. Eskom operates with the intent that “the company's 

implementation of rules, norms, processes, systems, and institutions that direct the way that it 

is managed, reports and is held accountable, concerning key legislation, regulations, national 

and internal policies, and good governance standards” (Portfolio Committee on Public 

Enterprises 2018: 7). With this in mind, the Zondo Commission report is an indictment on the 

misconduct of Eskom officials.  

The Zondo Commission determined that “many decisions that were made by the 2014 Board 

of Directors of Eskom which were in breach of their duty in terms of section 50(1) and (2) as 

well as section 51 of the PFMA including their decision to suspend the executives who were 
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suspended and their decision to push three of those executives out of Eskom” (Judicial 

Commission Inquiry into State Capture, 2018: 1047). The Commission recommended that the 

National Prosecuting Authority (NPA) consider the evidence already collected as part of a 

criminal investigation to criminally prosecute the members of the 2014 Board who participated 

in the decisions that breached section 50(1)(a) as well as the breaches in table 1 (Judicial 

Commission of Inquiry into State Capture, 2018: 1047). 

The overarching narrative of events curated by the Zondo Commission alludes to a coordinated 

strategic plot that reconfigured the inner workings of Eskom from the inside. The Zondo 

Commission was able to ascertain that Eskom engaged in behaviours that were not inline with 

their mandate or the ethical codes that govern SOEs. It was able to determine that public 

officials deliberately circumvented governmental strictures and principles with the intent to 

give favourable treatment to the Guptas and their associates.  

4.2 Conflict of interest 

Given the findings provided in Chapter 3, conflict of interest was an integral component of the 

Zondo Commissions determinations. It was core to its interpretation of the events and the 

conduct of public officials. The events investigated by the Zondo Commission showed strong 

evidence to suggest that Eskom was Captured. The primary reason for this assertion is that it 

identified that Eskom's internal structures were compromised by serious violations of rules, 

laws, codes, and conventions (Portfolio Committee on Public Enterprises 2018: 4). The Zondo 

Commission showed that certain officials had undisclosed relationships with the Gupta family 

and their associates. The researcher believes the back and forth in the Zondo Commission's 

report, where Eskom officials denied relationships with the Gupta family and their associates 

showed a pattern of omission and dishonesty in their previous statements.  

Leading to a much larger inquiry into why Eskom had taken an interest in aiding Gupta-

affiliated companies. The findings showed that Gupta-affiliated companies received favourable 

treatment from Eskom. Evidence showed that there was a systematic process to unravel 

Eskom's internal and external scrutiny. Conflict of interest was a prominent theme that emerged 

in the research. The reason being, that the collusive relationship between public and private 

actors plays a central role in establishing clandestine networks that orchestrate state capture.  

Davis defines (1982) “Conflict of interest is a situation in which some interest of a person has 

a tendency to interfere with the proper exercise of his or her judgement on another’s behalf. 

Although often financial or familial, the interest creating a conflict of interest can be friendship, 
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enmity, or anything else having a tendency to bias judgement (without rendering it 

incompetent).” In the context of this research, there were two crucial components to consider: 

(1) the way officials exercised their judgement/power and (2) whether there was a financial or 

familial gain for compliance. 

Correspondingly, the state capture theory in Chapter 2, explained that the overarching 

relationship between public and private actors in state capture is the linkage between political 

and economic interests that undergird the state capture project (Godinho & Hermanus, 2018: 

25). The theory indicates that this is what manifests corrupt self-enrichment and the abuse of 

power by public officials. The collusive relationships between public and private actors orient 

the government system in a particular way that is detrimental to broader development goals 

mandated by state institutions (Godinho & Hermanus, 2018: 26). This is because public actors 

work against the strictures and principles given to them by constitutional democracy (Godinho 

& Hermnaus, 2018: 26).  

This was certainly the case in Eskom. The Zondo Commissions report revealed that Eskom 

officials had relationships with the Guptas and Salim Essa which were not previously disclosed. 

The report showed that several officials needed to be confronted with contradictory evidence 

showing they did have relationships with the Gupta family. This revelation was significant 

because the Zondo Commission was able to draw links between several key issues involving 

the questionable conduct of Eskom officials. The Zondo Commission deduced that email and 

call log records showed that Eskom officials, the executive in particular, shared sensitive 

information about Eskom's operations with the Guptas and their associates. The email evidence 

showed that Eskom executives took instructions and participated in actions that would benefit 

the Guptas and their associates. 

The evidence shown in Tables 1-4 illustrated the misconduct of Eskom executives and the roles 

certain individuals played in generating wasteful expenditure. The Zondo Commission report 

showed that several officials played pivotal roles in positioning the Guptas and their associate's 

interests. The Zondo Commission determined that Eskom officials gave Gupta-affiliated 

companies preferential treatment and participated in possible unlawful actions that led the 

organisation into disrepute. It is no coincidence that Gupta-affiliated companies were 

beneficiaries and the conduct investigated around said dealings revealed questionable activity 

by those involved. 
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The evidence shown in Chapter 3 showed that governance structures and corporate guidelines 

were deliberately short-circuited to subvert accountability and the proper procedure. The most 

pervasive example of this was the suspension of the Eskom Board in 2015. The Zondo 

Commission report revealed that it was a deliberate ploy to install Gupta-affiliated personnel 

who would not resist the Gupta agenda. The theory indicates that this is part of the legitimation 

process that provides the state capture network authority and clout through official channels. 

This then sediments the accumulation agenda because the organisation is germinated with 

individuals connected to the state capture network.  

Public actors then work outside the strictures of government leading to the organisation being 

repurposed for a private agenda. This is the essence of state capture. Conflict of interest 

provides the thread that links public and private actors. It characterises the collusive 

relationships between public and private actors in this constellation. It motivates the choices 

made by public actors. State capture manifests the deviations because private interests override 

ethicality. As discussed in Chapter 3, the Companies Act, 2008 s76(2)(a)(i)(ii) states:  

A director of a company must—  

(a) not use the position of director, or any information obtained while acting in the 

capacity of a director— 

 (i) to gain an advantage for the director, or for another person other than the company 

or a wholly-owned subsidiary of the company; 

 or (ii) to knowingly cause harm to the company or a subsidiary of the company.  

This Act is meant to prevent Directors from making decisions purely based on personal benefit 

(Davids, 2023: 29; Wiese, 2018). To ensure that any losses or damages incurred by a company 

are not because of compromised decisions and actions (Davids, 2023: 29; Cassim et al., 2012). 

The findings revealed that prominent Eskom executives and staff played a crucial role in 

facilitating the agenda of the Gupta family and its associates. Moreover, the evidence suggested 

that the implicated officials deliberately acted in ways that solely benefited the Gupta family 

and their associates to the detriment of Eskom. Notwithstanding, it was also determined that 

Lynne Brown orchestrated the seizure of the 2014 Eskom Board by appointed Gupta associated 

members. 

The Zondo Commission stated (2018: 842) "a corrupt relationship between the Guptas, their 

associates and key state officials, which was utilised to induce Eskom officials to unduly – if 
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not fraudulently - award contracts, approvals and other financial benefits to the Guptas and 

their associates.” The evidence discussed in Chapter 3 showed that several officials played key 

roles in orchestrating nefarious dealings that did not follow the rules and procedures that govern 

SOEs. The Zondo Commission identified that several officials misled agencies and deliberately 

acted in ways that would short-circuit the assessment processes meant to protect Eskom's 

interests.  

The findings showed that the tender process was delegated to the CEO and CFO positions 

without approval at the ministerial level or board level (Davids, 2023: 64). As discussed 

previously, the Eskom Board delegated the matter with Glencore to Brian Molefe. It is no 

coincidence when Phembani Consortium attempted to purchase all the shares of OCH in OCM 

Brian Molefe stipulated they would have to pay the R2.17 billion penalty. Conveniently Eskom 

was more flexible with Gupta-affiliated Tegeta who received a reduced fee of R255 400 819.18 

and 20 months to pay it (Judicial Commission of Inquiry into State Capture Report: Part IV, 

Vol. 3, 2018: 741).  

Even with more favourable conditions, Tegeta was not fully able to pay it (Judicial Commission 

of Inquiry into State Capture: Part IV, Vol. 3, 2018: 741). One has to question why Eskom 

would renege on the R2.17 billion penalty claim and then reduce the fee without considering 

other bidders. The Zondo Commission determined that Eskom officials and the former mineral 

resources minister Mosebenzi Zwane orchestrated Tegeta's acquisition of OCM. The Zondo 

Commission found that Minister Zwane strong-armed OCM into selling OCM to Tegeta under 

the ruse that it was in the best interest of South Africa (Talane, 2022). Minister Zwane 

interfered in Eskom operations under the impression that he was attempting to minimise job 

losses if OCM went under (Talane, 2022). The Zondo Commission determined this was part 

of a false narrative pushed by Zwane and co that Tegeta would rescue said at-risk jobs (Talane. 

2022).  

Notwithstanding, the Zondo Commission determined that Eskom officials also created the 

impression that Glencore would not be able to meet its coal supply obligations. This was later 

disproved by the Zondo Commission. The Zondo Commission determined that (2018: 837) "It 

is proved that the Guptas were seeking to implement a scheme to take over the Glencore coal 

interests and that they had enlisted officials within Eskom and the Department of Mineral 

Resources to help them achieve their goal. The Guptas had used their influence to install a 

minister in the DMR who could be trusted to do their bidding.” The Zondo Commission found 
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that (2018: 795) Messrs Zwane, Brian Molefe, Koko, and Anoj Singh were complicit in 

assisting the Guptas to acquire OCM and misappropriated funds from Eskom to achieve these 

ends.  

The theory indicates that the primary goal of state capture is to generate major influence over 

public institutions. Because public actors’ function as gatekeepers to public resources and 

gaining their buy-in is quintessential to the cause of private actors. The evidence showed that 

the Guptas were very effective in gaining the buy-in of Eskom officials.  The irregular activities 

of Eskom officials demonstrated this. The evidence revealed that Senior management failed to 

consider Eskom's interests when facilitating agreements with external companies that would 

only benefit the said external companies. 

The researcher believes this to be a pattern where the main beneficiaries of Eskom's improper 

practices were Gupta-affiliated companies. The Zondo Commission determined this as a 

contravention of PFMA and the Companies Act. The breakdown of sound governance and 

accountability structures can be traced back to the misconduct of Eskom officials. The 

researcher identified conflict of interest because it intersects with the deviations that describe 

state capture in the Eskom case. It is woven into the fabric of the executive's decisions and the 

negligence of the 2014 Board. These were part of a conspiracy that repurposed Eskom and the 

composition of its board and executives.  

The Zondo Commission report singled out the 2014 Board Lynne Brown was responsible for 

appointing. They reasoned that the 2014 Eskom Board inculcated a culture of non-compliance, 

mismanagement, and malfeasance (Judicial Commission of Inquiry into State Capture Report: 

Part IV, Vol. 3, 2018: 841). The evidence showed that strategically placed officials colluded 

with one another knowing that they bypassed existing frameworks (as shown in tables 1-4). 

The researcher believes this was deliberate and the reason behind removing persons who would 

get in the way of improper procedures. By targeting strategic nerve centres within Eskom, the 

state capture network was able to secure contracts that solely benefitted the Gupta companies. 

The evidence showed Eskom's irregular contracts with Trillian, Tegeta, and Regiments served 

to enrich the Gupta family and associates. There was little evidence to support the claims of 

implicated officials because there was a pattern of secrecy and non-compliance that surrounded 

these dealings. Take, for instance, the registration of Trillian as an Eskom vendor. There was 

no existing contract or an open tender process between Eskom and Trillian. The Zondo 

Commission determined that Mabelane and Govender knew that Eskom did not have a contract 
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with Trillian contravened on section 57 of the PFMA and did not seek permission from the 

National Treasury, as required by Section 79 of PFMA (Eskom Gap Analysis: Existing Reports 

and their relevance, 2019: 26). 

The evidence revealed that certain Eskom executives received compensation for complying 

with the Gupta family and associates. The Zondo Commission determined (2018: 845) "Eskom 

executives mentioned in this report, and especially Mr Koko, Mr Anoj Singh and Mr Brian 

Molefe, would have acted as they did for their personal interests, in order to secure employment 

positions and receive financial rewards or benefits from the Guptas, e.g. flight bookings and 

hotel accommodations. Mr Zwane is also implicated herein." The findings showed that this 

was the case at Eskom. Public officials colluded with one another establishing clandestine 

networks that repurposed Eskom for the private interests of the capture network.  

A term that describes this relationship is quid pro quo because in exchange for their material 

benefit public actors mobilised different strategies to generate unchecked power with the 

purpose to disrupt the strictures of government. The evidence showed that the state capture 

network achieved this by (1) establishing relationships with existing prominent Eskom 

executives, (2) strategically removing resistant officials, (3) appointing malleable officials, (4) 

bypassing existing frameworks to achieve political and economic goals (as shown in Table 1-

4). By short-circuiting the internal mechanisms and installing malleable individuals in 

prominent positions the state capture network was able to generate cohesion. This cohesion 

manifested itself through manufactured legitimacy both within the public institution and the 

public. The evidence showed that the incident with the irregular contracts with Trillian, Tegeta 

and Regiments served to only enrich the Gupta family and associates. These incidents were 

coordinated and showcased the lack of reasonable justifications by Eskom officials. As stated 

previously, at the core of the Zondo Commissions Inquiry was the impropriety generated by 

the actions and decisions taken by Eskom executives that led to the decline of Eskom. The 

Zondo Commission identified the actors who played a crucial role in the plotting the deviations 

from the proper procedure. By combining evidence and the proper procedure they were able to 

ascertain implicated officials were compromised.  

4.3 Disarming accountability  

These compromised officials were integral in disarming accountability at Eskom. One of the 

prevalent themes observed by the researcher was the disarming of accountability. The 

researcher observed that there were deliberate strategic moves deployed to disarm Eskom from 
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the inside. The theory in Chapter 2 explains, one of the important elements of state capture is 

the legitimation process which involves the generation of legitimacy and political support to 

facilitate the path of least (Godinho & Hermanus, 2018: 27). This distinctive feature of state 

capture comprises the strategies deployed to augment the internal and external matrices of state 

institutions. The theory posits that the success of state capture hinges on the strategic 

progression orchestrated by the capture network and their ability to harness public resources 

with little to no transparency (Godinho & Hermanus, 2018: 27).  With this in mind, public 

actors provide access by influencing the centres of power that affect decisions and resource 

distribution (Godinho & Hermanus, 2018: 27).  

This is quintessential to state capture because the aim is to generate unchecked power through 

legitimacy thereby influencing laws and policies to maintain predatory profit maximisation 

(Godinho & Hermanus, 2018: 27). As a result, dismantling transparency and the strictures of 

existing frameworks is a prerequisite to a successful capture. Accordingly, the findings showed 

different strategies were deployed to capture Eskom. The central component to the state capture 

project at Eskom was the role of prominent Eskom executives and authorities that facilitated 

the capture of Eskom. The appointment of Lynne Brown as the Minister of Public Enterprises 

strategically plotted the appointment of compromised officials. The evidence showed that 

many of her appointees to the Eskom Boards and Directors had relationships with the Gupta 

family and associates. The Zondo Commission believes this revelation demonstrated that 

Lynne Brown played a crucial role in manipulating the situation at Eskom. 

As stated in Chapter 3, the suspension of the four Eskom executives was a deliberate move to 

appoint people in strategic leadership positions at Eskom who would cooperate with the agenda 

of the Gupta and associates (Judicial Commission of Inquiry into State Capture Report: Part 

IV, Vol. 3, 2018: 615). The evidence showed that this was instrumental to removing any 

resistance to the network’s agenda. Case and point the Zondo Commission called for the 

Criminal prosecution of the 2014 Eskom Board. They reasoned (2018 1066): 

Criminal prosecution should be extended to the 2014 Eskom Board failed to exercise 

their fiduciary duties and prevent financial prejudice to Eskom, as required in Sections 

50 and 51 of the PFMA. They instead, allowed irregular procurement in breach of both 

the law and Eskom policies, and allowed irregular, fruitless and wasteful expenditure 

in the face of legal instruments that enjoined them to act otherwise. The Board members 

acted unlawfully and committed financial misconduct, as envisaged in section 83 of the 
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PFMA. Messrs Molefe and Singh were ex officio members of the Board and therefore 

equally responsible for the Board’s various breaches of its fiduciary duties. 

This recommendation crystallises the extent of non-accountability and the corrosive nature of 

the 2014 Boards actions. Their actions and decisions cost Eskom billions of Rands in total 

expenditure. It also exposes the lack of transparency by Eskom officials - the breaches of 

conduct reflect a callous disregard for the interests of Eskom.  

4.4 Analysis based on accountability criteria  

4.4.1 Transparency 

According to Lawson and Rakner (2015: 10), “Transparency requires that decisions and actions 

are taken openly and that sufficient information is available so that other agencies and the 

general public can assess whether the relevant procedures are followed, consonant with the 

given mandate”. Evidence showed that Eskom operated with inordinate secrecy and 

deliberately misled public and independent stakeholders’ inquiries (Judicial Commission of 

Inquiry into State Capture Report: Part IV, Vol. 4, 2018: 1044). This is because the decisions 

and actions taken by public officials would not have withstood the scrutiny of existing 

constitutional frameworks and corporate governance guidelines. For instance, former Minister 

Lynne Brown’s appointees under proper scrutiny, the Zondo Commission deduced that they 

were not worthy candidates because of their lack of experience and undisclosed relationships 

with the Guptas and their associates.  

Correspondingly, the second component indicated by the state capture theory is that the most 

important and distinctive feature in identifying state capture is showing the links created by 

collusive relationships that enable the state capture network to steadily generate power and 

flexibility by augmenting existing systems opportunistically and, more often, strategically 

(Godinho & Hermanus, 2018: 27). The findings showed that this was the case at Eskom. The 

newly appointed 2014 Eskom Board was an example of augmenting the board system to 

gerrymander specific outcomes and minimising internal resistance by board members. 

Evidence showed that Eskom officials communicated and coordinated with the Guptas and 

their associates. This information was only revealed when public actors were scrutinised by the 

Zondo Commission and not voluntarily given.  

One could argue that transparency is the first defence against state capture. However voluntary 

ethics were not proficient in the Eskom case. The literature review highlighted this as one of 

the overarching problems with the governance of SOEs and the lack of clear, uniform 
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frameworks that directly rain in parliamentary oversight over SOEs (Wandrag, 2018: 4). This 

was one of the loopholes identified and exploited by the state capture network because private 

actors were able to successfully align themselves with public actors in prominent positions 

without much resistance.  

4.4.2 Answerability 

Answerability refers to “an obligation on the part of the decision-makers to justify their 

decisions publicly to substantiate that they are reasonable, rational and within their mandate” 

(Lawson & Rakner, 2015: 10). The Zondo Commission report demonstrated that many of the 

implicated officials presented contradictory testimony that did not reasonably justify their 

actions. As discussed in Chapter 3, Lynne Brown's statements contradicted previous statements 

she made about her appointees and not knowing Salim Essa or having communication with the 

Gupta family. Similarly, Matshela Koko’s testimony was not transparent about his 

relationships with the Salim Essa or the Gupta family. A pattern emerged in the data where call 

log and email evidence collected by the Zondo Commission contradicted the statements by 

implicated officials.  

The researcher observed that under the scrutiny of constitutional frameworks and corporate 

governance guidelines, many implicated officials did not have reasonable justifications for 

their actions. The findings illustrated several events and instances where procedures were 

circumvented—the incident where Prish Govender instructed Muvenda Khomola to facilitate 

Trillian’s registration as an Eskom Vendor. The Zondo Commission deduced that (2018; 1020) 

Govender knew Eskom did not have a contract with Trillian. The lack of oversight in decisions 

is a prevalent theme in the Zondo Commissions report.  

This coincides with the third component of the state capture theory, the clustering around state 

institutions and the state capture networks' success hinges on strategic progression and political 

legitimacy (Godinho & Hermanus, 2018: 27). This is to say that establishing political 

legitimacy and support are necessary components to disarming state institutions and 

accountability networks (Godinho & Hermanus, 2018: 27). This is because hollowing out 

internal scrutiny disarms mechanisms that combat corruption creating a closed circuit where 

public officials gain gradual influence over seats of power and operations of resource 

distribution (Godinho & Hermanus, 2018: 27).  

The Zondo Commission noted (2018: 1044) former CFO Anoj Singh acquired money from 

Eskom under pretences or fraud because the transactions were said to be pre-payments for coal, 
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but in reality, it was a scheme to benefit the Guptas and their associates. There are several 

instances in the Zondo Commission report where misleading statements are used to deceive 

agencies and enact decisions that benefited Gupta-affiliated companies to the detriment of 

Eskom. McKinsey was appointed without an open tender process and went against the concerns 

of Eskom’s Corporate Finance Department (Eskom Gap Analysis: Existing Reports and their 

relevance, 2019: 26). According to the Eskom Gap Analysis (2019: 26) “Mabelane and 

Govender contravened section 57 of the PFMA in that they failed to act in the best interest of 

Eskom when motivating for the appointment of McKinsey resulting in irregular and wasteful 

expenditure of R1.6 billion.” There are several examples in the Zondo Commission report 

where certain public officials manipulated the process in some way to push through certain 

outcomes.  

The issue identified by both the report and media outlets is that there needs to be a process 

where politicians and their co-conspirators are held accountable in a court of law. Chief Justice 

Zondo stated "If another group of people were to do exactly what the Guptas did to pursue state 

capture, Parliament would still not be able to stop it. That is simply because I have seen nothing 

that has changed. If Parliament won't be able to protect the people's interests, who will protect 

the people?" (as cited in Banton, 2023). Although this statement garnered mixed reviews from 

Parliament, it is worth noting that the report was published in 2018. Question marks remain 

over the consequences for those who committed egregious violations of their oath of office.  

4.4.3 Analysis based on Eskom’s legislation - Controllability  

 According to Lawson and Rakner (2015: 12) “Controllability is the existence of mechanisms 

to sanction actions and decisions that run counter to given mandates and procedures. This is 

often referred to as a system of checks and balances or enforcement mechanisms.” In this mini-

thesis the Zondo Commission acted as the accountability mechanism that (1) identified 

legislative frameworks, (2) identified key events and implicated officials and (3) provided 

recommendations to deal with the bad actors. This is the throughput component of its 

investigation and the gravity of the findings and recommendations. The recommendations 

made by the Zondo Commission are very clear and call for the long arm of the law to criminally 

prosecute specific Eskom executives.  

The findings in Chapter 3 showed that the executives were the lynchpin of disrupting the 

structures and protocols at Eskom. This enabled them to function outside the strictures of 

government manifesting non-accountability because those at the top level needed the leeway 
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to erect actions that would facilitate the Gupta's agenda. The findings showed there was an 

overlapping network of officials working on behalf of the Guptas. The Zondo Commission's 

evidence revealed that these actions often violated several ethical guidelines and procedures 

mandated by SOEs. 

As one would imagine, these actions hollowed out the internal networks of Eskom. The 

restructuring of the Eskom board solidified the control of the Guptas. The findings showed that 

the capture of Eskom involved participation from several Eskom board and executive members. 

The evidence collected by the Zondo Commission showed that the 2014 Eskom Board violated 

its fiduciary duty to protect Eskom’s interests and prevent wasteful expenditure. Instead, they 

wilfully participated in irregular procurement that breached both the law and Eskom policies 

that are meant to be preventative measures (Judicial Commission of Inquiry into State Capture 

Report: Part IV, Vol. 4, 2018: 992). With that being said, the Zondo Commission determined 

that Board members committed financial misconduct according to Section 83 of the PFMA 

(Judicial Commission of Inquiry into State Capture Report: Part IV, Vol. 4, 2018: 992). The 

Zondo Commission identified Brian Molefe and Anoj Singh as driving forces of state capture 

with Eskom given that they held high positions and were equally responsible for the various 

breaches of the 2014 Eskom Board (Judicial Commission of Inquiry into State Capture Report: 

Part IV, Vol. 4, 2018: 992). 

The Zondo Commission determined (2018: 992):  

The 2014 Eskom Board failed to exercise their fiduciary duties and prevent financial 

prejudice to Eskom, as required in Sections 50 and 51 of the PFMA. They instead, 

allowed irregular procurement in breach of both the law and Eskom policies, and 

allowed irregular, fruitless and wasteful expenditure in the face of legal instruments 

that enjoined them to act otherwise. The Board members acted unlawfully and 

committed financial misconduct, as envisaged in section 83 of the PFMA. Mr Brian 

Molefe and Mr Anoj Singh were ex officio members of the Board and therefore equally 

responsible for the Board’s various breaches of its fiduciary duties. 

 

The tables in Chapter 3 provided a summary of the implicated parties investigated by the Zondo 

Commission. The tables illustrated the lengths Eskom officials were willing to go to give the 

Guptas preferential treatment. The Zondo Commission explained why the conduct of Eskom 

officials violated several processes meant to prevent such actions. The Zondo Commission's 

report thoroughly debunks the justifications given by implicated officials because the conduct 
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of Eskom officials was not in line with constitutional mandates or Eskom's corporate 

governance guidelines. 

The Zondo Commission determined this was due to a “pervasive culture of corrupt practices, 

mismanagement and malfeasance that had been inculcated within Eskom promoted by 

executives and board members since 2014” (Judicial Commission of Inquiry into State Capture 

Report: Part IV, Vol. 3, 2018: 560). It is difficult to read the Zondo Commission report without 

noticing glaring inconsistencies and contradictions in public officials' justifications and actions. 

The tables (1-4) above illustrate the actions of implicated officials and their failure to protect 

the financial interests of Eskom as well as taking the necessary steps to prevent “irregular 

expenditure, and fruitless and wasteful expenditure” (Judicial Commission of Inquiry into State 

Capture Report: Part IV, Vol. 3, 2018: 841). 

The findings showed that the wasteful expenditure benefitted the goals of its captors, the Gupta 

family, and associates. In Chapter 3, the researcher discussed wasteful expenditure generated 

by Eskom through its irregular relationships with Tegeta and Trillian. The Zondo Commission 

determined that Eskom executives played a crucial role in securing contracts and preferential 

treatment towards other business ventures involving Gupta-owned companies to the detriment 

of Eskom. The impropriety generated by the actions of Eskom officials was coordinated and 

Eskom officials leveraged Eskom to meet the Guptas and their associates ends.  

4.5 Unpacking the Zondo Commissions key recommendations 

The Zondo Commission recommended (2018: 1066):  

Criminal prosecution should be extended to the 2014 Eskom Board failed to exercise 

their fiduciary duties and prevent financial prejudice to Eskom, as required in Sections 

50 and 51 of the PFMA. They instead, allowed irregular procurement in breach of both 

the law and Eskom policies, and allowed irregular, fruitless and wasteful expenditure 

in the face of legal instruments that enjoined them to act otherwise. The Board members 

acted unlawfully and committed financial misconduct, as envisaged in section 83 of the 

PFMA. Messrs Molefe and Singh were ex officio members of the Board and therefore 

equally responsible for the Board’s various breaches of its fiduciary duties. 

The Zondo Commission reasoned (2018: 1064) that the evidence showed that Eskom officials 

breached PFMA Section 57 which stipulates:  
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“(a) ensure that the system of financial management and internal control established for 

that public entity is carried out within the area of responsibility of that official; 

(b) be responsible for the effective, efficient, economical and transparent use of 

financial and other resources within that official's area of responsibility; 

(c) take effective and appropriate steps to prevent, within that official’s area of 

responsibility, any irregular expenditure and fruitless and wasteful expenditure and 

any under collection of revenue due; 

(d) …. 

(e) be responsible for the management, including the safeguarding, of the assets and the 

management of the liabilities within that official's area of responsibility." 

The evidence showed that despite the events that unfolded in Eskom and the allegations 

levelled against the organisation officials chose to deny wrongdoing and deliberately stopped 

the legal processes that would have reviewed the contracts hindering the recovery payment 

process (Judicial Commission of Inquiry into State Capture Report: Part IV, Vol. 4, 2018: 

1063). This resulted in “corporate governance failures inherent in these events triggered, 

amongst other things, a qualified audit report, a backlash from Eskom’s creditors, severe 

liquidity problems that threatened Eskom’s ability to generate electricity to South Africa and 

downgrades of Eskom’s credit rating” (Judicial Commission of Inquiry into State Capture 

Report: Part IV, Vol. 4, 2018: 1063). The Zondo Commission stated (2018: 1063) that the 

Eskom 2018 recovery board was instrumental in investigating the actions of the previous board 

and recovering some of the financial losses incurred. 

The Zondo Commission noted (2018: 1063):  

Things only changed when a new leadership took over at Eskom from 2018. This 

included a new Board appointed in January 2018, with Mr Jabu Mabuza appointed as 

Chair, and an Acting Group CEO, Mr Hadebe. As with Transnet, the afore-mentioned 

contracts were found to be highly irregular and suspicious in many respects, and 

became the subject of investigations and legal proceedings to have them set aside by a 

court of law and monies recovered. To that end, in March 2018 Eskom went to court to 

have the two contracts and resultant payments of around R1.6 billion to McKinsey and 

Trillian set aside. The High Court in Gauteng concluded that both the MSA and the 
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2015 contract had not been validly concluded, and that there was no legal basis for the 

payments to McKinsey and Trillian, which had to be returned. McKinsey had already 

decided to repay the monies – around R1 billion, whilst Trillian refused, with the matter 

becoming entangled in further court proceedings. Eskom subsequently obtained an 

order, on 9 March 2020, for the final winding up of Trillian. 

The conduct of the previous Eskom executives showed a blatant disregard for the interests of 

Eskom and due diligence. The Zondo Commission's determined (2018: 1063) “Eskom 

executives contravened the National Treasury Instruction 1 of 2013/2014, adopted into 

Eskom’s own Procurement Policy, which provided that it was mandatory for accounting 

officers and accounting authorities of public entities listed Schedules 2 of the PFMA to 

implement the cost containment measures referred to in paragraph 4 of the Treasury 

Instruction.”  In the National Treasury Instruction, paragraph 4, states consultants could only 

be contracted following a gap analysis by the public entity, and the evidence showed that this 

was not the case at Eskom (Judicial Commission of Inquiry into State Capture Report: Part IV, 

Vol. 4, 2018: 1063). The 2014 Eskom executives did not comply with existing provisions 

constituting a breach of law, thus the Board acted unlawfully (Judicial Commission of Inquiry 

into State Capture Report: Part IV, Vol. 4, 2018: 1063-1064). 

It is on those grounds that the Zondo Commission determined (2018: 1064): 

The 2014 Eskom Board failed to exercise their fiduciary duties and prevent financial 

prejudice to Eskom, as required in Sections 50 and 51 of the PFMA. They instead, 

allowed irregular procurement in breach of both the law and Eskom policies, and 

allowed irregular, fruitless and wasteful expenditure in the face of legal instruments 

that enjoined them to act otherwise. The Board members acted unlawfully and 

committed financial misconduct, as envisaged in section 83 of the PFMA. Mr Brian 

Molefe and Mr Anoj Singh were ex officio members of the Board and therefore equally 

responsible for the Board’s various breaches of its fiduciary duties. 

The Zondo Commission noted (2018: 1064) “Eskom executives used their positions of 

authority and power within Eskom to benefit Trillian; a corrupt activity under Prevention and 

Combating of Corrupt Activities Act No. 12 of 2004. Messrs Molefe, Singh and Koko all 

benefited from the Guptas and/or Mr Salim Essa in various forms, with Messrs Koko and Singh 

from an Eskom perspective and Mr Brian Molefe as already covered in other reports.” The 

Zondo Commission believes (2018: 1064) that these acts may constitute a criminal offense of 
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corruption. The evidence showed that (1) officials awarded irregular contracts that benefited 

the Guptas and their associates; (2) they also benefited from conflict of interest by complying 

(Judicial Commission of Inquiry into State Capture Report: Part IV, Vol. 4, 2018: 1064-1065). 

The Zondo Commission also determined (2018: 1065): 

The conduct implicates ToR 1, in that some form of inducement or gain was offered to 

and received primarily by the three main executives at Eskom (Mr Brian Molefe, Mr 

Anoj Singh and Mr Koko, from Eskom perspective as regards Messrs Koko and Singh 

and as dealt with in other reports as regards Mr Brian Molefe) which would have served 

to influence them to act in the manner referred to above. ToR 4, regarding beach of the 

Constitution and legislation through the facilitation of unlawful awarding of contracts 

to McKinsey, is also implicated by the appointment of McKinsey on a sole source basis 

and at risk, in breach of section 217 of the Constitution, the National Treasury 

Instruction and Eskom’s Policy on Cost Containment Measures. Also relevant are the 

provisions of ToR 5, ToR 6 and ToR 9 regarding corruption in the awarding of contracts 

by public entities either to benefit the Gupta family and their associates and/or to benefit 

Eskom individual officials involved in the transactions. Rampant corruption is evident 

in the awarding of contracts and approval of payments to McKinsey and its BBBEE 

partner, Trillian, in circumstances described in this report. 

The Zondo Commission recommended (2018: 1065) “the law enforcement agencies should 

conduct such investigations as may be necessary with a view to the possible prosecution by the 

National Prosecuting Authority of the former Eskom officials referred to above who are 

implicated in the facilitation of unlawful contracts, corruption and financial misconduct and 

breaches of the PFMA.” The Zondo Commission also recommended that legal steps be taken 

to ensure Eskom recovers from the actions from members of the Eskom board and recoup from 

the losses suffered “as a result of their unlawful conduct” (Judicial Commission of Inquiry into 

State Capture Report: Part IV, Vol. 4, 2018: 1064-1065). 

The Zondo Commission's recommendations showcased the pervasive lack of internal scrutiny 

within Eskom at the time. And the critical role executives played in disarming accountability 

by dismantling proper procedures. The evidence showed that the culture of non-compliance 

and malfeasance resulted from corrupt practices driven by Eskom executives fulfilling the 

political and economic goals of the Gupta family and their associates. The evidence showed 
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that certain executives played significant roles in dismantling accountability frameworks and 

orchestrating the capture of the Eskom boards and directors. 

The recommendations given by the Zondo Commission exposed the soft underbelly of Eskom's 

ability to hold its members accountable. It also showed that members of Eskom board and 

executives can be subject to the agenda of external companies for private ends. The Zondo 

Commission report demonstrated that state capture was coordinated and public actors wilfully 

participated. Their actions led to Eskom's decline both in terms of financial and service 

delivery. The looming question is whether the recommendations given by the Zondo 

Commission will be taken seriously and acted upon. 

Without any real consequences for their actions, the whole process would have little value. 

What is the point of exposing Eskom’s “dirty laundry” without holding those who misused 

their positions to enrich the Guptas and their associates? The evidence showed that Eskom 

wasted billions in irregular expenditure and this was mainly due to the corrupt nature of the 

dealings Eskom engaged in. The Zondo Commission report relayed who were the people who 

signed off on these actions and why their conduct is questionable. The challenge faced by 

government and investigation agencies is whether they will have the resolve to hold these 

people accountable.  

4.6 Conclusion 

 

In summary, this chapter discussed the effectiveness of the Zondo Commission’s inquiry and 

the extent to which they unearthed the extent of non-accountability at Eskom. The Zondo 

Commission were able to (1) identify actors, (2) legislative frameworks that govern the conduct 

of officials, (2) said frameworks determining executives’ deliberate failures to execute their 

fiduciary duties, (3) provide evidence and events to demonstrate the failures to comply with 

PFMA, the Companies Act and the input of the National Treasury. The significance of these 

findings is that the Zondo Commission determined that the conditions that fostered non-

accountability were strategic and coordinated.  

Eskom was insulated internally and externally due to the compromised 2014 Eskom Board 

appointed by Minister Lynne Brown. The evidence showed the new appointees were associated 

with the Gupta family and Salim Essa, meaning the 2014 Eskom board was captured from the 

get-go. It was by design because reconstructing the nerve centre of Eskom enabled the capture 

network to operate with flexibility that allowed them to harness the resources of Eskom. 
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Conflict of interest plays a crucial role in the relationships established by private and public 

actors. The evidence showed that Eskom executives communicated and acted on behalf of the 

Gupta family and their associate’s interests.  

The corrupt contracts with Tegeta, Trillian, and Regiment (discussed in Chapter 3) showed that 

Eskom officials in prominent roles accelerated tainted deals that benefitted these Gupta-

affiliated companies to the detriment of Eskom. It is no coincidence that the implicated Eskom 

executives in the report could not reasonably justify their actions and decisions according to 

the frameworks that govern SOEs and Eskom's corporate governance guidelines. As noted in 

the analysis, the scrupulous interrogation of evidence and testimony deployed by the Zondo 

Commission eliminated the justifications given by implicated officials. The Zondo 

Commission did a comparative assessment of the testimony provided by the officials, the 

evidence and the events that unfolded to make their determinism.  

The state capture theory deployed in this mini-thesis demonstrated that Eskom was captured, 

and the relationships between private and public actors were at the centre of the developments 

in Eskom. The Zondo Commission identified the clandestine and overlapping networks that 

operated during the capture of Eskom. The Zondo Commission detailed the chain of command 

and how the conduct of public officials deviated from the mandated conduct of public office. 

They were able to ascertain that certain individuals had undisclosed relationships with the 

Gupta family and their associates. As stated in the analysis, this violated the Companies Act, 

and several public officials had a conflict of interest.  

The findings showed that the culture of non-compliance and malfeasance came from the top 

down. The clandestine networks found legitimacy because leaders enabled the state capture 

network to seize the operations of Eskom. Strategies were deployed to insulate Eskom from 

internal and external scrutiny. The Zondo Commission deduced that removing the members of 

the Eskom Board in 2014 was a power play to seize the board and executives to fulfil the 

interests of the Guptas and associates. 

The question of accountability remains. The analysis highlighted that although the Zondo 

Commission was effective in unearthing the extent of non-accountability, Eskom is still 

vulnerable. The accountability theory highlighted transparency as a crucial component of 

assessing accountability. Conversely, Wandrag pointed out (2018) that the reliance on 

voluntary ethics leaves many loopholes that can be manoeuvred around. The Zondo 

Commission's report showed several instances where public officials changed their statements 
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as the investigation unfolded. The reality is that only when faced with scrutiny of proper chains 

of command, ethics and evidence did implicated officials answer with varying levels of 

consistency and congruence.  
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Chapter 5: Conclusion  

 

The study aimed to understand the extent to which the Zondo Commission unearthed non-

accountability within Eskom. The Zondo Commission used existing accountability frameworks 

such as the Corporate Governance guidelines, the Public Finance Management Act, the 

Companies Act etc. to determine the events, characters involved in misconduct at Eskom. The 

study concluded that the Zondo Commission was effective in unearthing the extent of non-

accountability in Eskom. The Zondo Commission identified various conflicts of interest 

between public and private actors.  The findings showed that the capture of Eskom was 

coordinated with several schemes deployed by higher authorities. Eskom was dismantled from 

the inside. The Zondo Commission determined several Eskom executives and staff members 

had undisclosed relationships with the Guptas and Salim Essa.  

 

The Zondo Commission identified the CEO and CFO positions as integral positions that 

solidified the control of the Gupta family and associates at Eskom. The Zondo Commission 

deduced that the questionable conduct performed by Eskom officials was linked to their 

preferential treatment of the Guptas and their associates. In Chapter 3, the findings showed that 

Gupta-affiliated companies received preferential treatment from Eskom- awarding of contracts, 

tenders, mining licences, etc. under scrutiny of existing accountability frameworks and Eskom 

corporate guidelines, the conduct of Eskom officials was unlawful and corrupt in some 

instances (Judicial Commission of Inquiry into State Capture Report: Part IV, Vol. 3, 2018: 

554). 

 

As theory indicated, the collusive relationships between public and private actors functioned 

as an overlapping network that sustained the state capture project. The end goal of state capture 

is to accumulate unchecked power that enables a state capture network to operate outside the 

regulations, laws, and protocols to the detriment of state institutions (Godinho & Hermanus, 

2018: 29). This was the case at Eskom. The findings showed several instances where Eskom 

pushed through certain actions and instances where the CFO deliberately misled agencies to 

attain funds.  

 

The findings also revealed that resistant officials were removed during the 2014 suspension of 

Eskom Board members. The Zondo Commission determined that it was a ruse to install Gupta-

affiliated persons into Eskom. This allowed the state capture network to insulate itself from 
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internal and external scrutiny. The 2014 Eskom Board was at the centre of the numerous 

breaches of fiduciary duty and failures to protect the best interest of Eskom. The findings 

showed that this was not by accident. The Zondo Commission determined that (2018: 608) 

former Public Enterprises Minister Lynne Brown deliberately installed compromised officials 

who would secure the Gupta's control over Eskom. As stated in the analysis in Chapter 6, this 

is what accumulated unchecked power for the Gupta's interest. One could argue it is no 

coincidence that the height of irregular contracts and procurement practices was deployed by 

Eskom when the 2014 Board was in charge.  

 

The researcher contended that it would be very difficult to explain the conduct of Eskom 

officials because (1) these incidents involved Gupta-affiliated companies and (2) the contracts 

and agreements were deemed potentially unlawful. Moreover, the incidents with Trillian, 

Tegeta, and McKinsey (discussed in Chapter 3), showed that there were overlapping networks 

that influenced the operations of Eskom. The theory supported this notion as the capture 

network expanded its reach by experimenting at the sub-level and worked its way up to the 

bigger organisations (Godinho & Hermanus, 2018: 27). This was the case of Eskom, the 

findings showed that a network of actors conspired to deliberately capture Eskom by deploying 

influential people with decision-making power (Godinho & Hermanus, 2018: 27).  

 

The Zondo Commission singled out the 2014 Boards and Directors because many violated 

different sections of PFMA and left the public entity in disrepute. Accountability was severely 

undermined because a network of actors coordinated the capture of Eskom by deploying key 

influential individuals with decision-making power (Godinho & Hermanus, 2018: 31). The 

Eskom case showcased the pervasive way state capture rooted itself in SOEs. Through 

overlapping networks weave different characters together. The theory indicated that a 

legitimation process facilitated unchecked power. This afforded the state capture network the 

leeway to function outside the strictures of government. The Zondo Commission determined 

that the culture of non-compliance and misconduct stemmed from the top down.  

The Zondo Commission determined that Eskom operated with inordinate secrecy with little 

transparency. This was by design because under scrutiny of existing frameworks and corporate 

guidelines many of the actions taken by Eskom officials would not have stood. The Zondo 

Commission also demonstrated that the justifications provided by implicated public officials 

were not in line with the protocols and guidelines mandated by SOEs. The Zondo Commission 

recommendations highlighted the need to reinstall faith in the ethicality of following protocol 
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and procedures. More importantly holding people accountable. In particular they recommended 

that the more egregious infractions by Eskom’s officials be investigated by the NPA and some 

officials possibly receiving criminal prosecution.  

 

The Zondo Commission’s report highlighted several issues that relate to voluntary ethics and 

oversight within SOEs. The case of Eskom revealed several strategies that were deployed to 

subvert oversight mechanisms, democratic processes and the integrity of proper procedures 

and proper governance (Pillay, 2022: 3). The consequences for working outside the strictures 

of government were disastrous for Eskom's ability to adhere to its mandate “to provide 

electricity in an efficient and sustainable manner. Eskom is a critical and strategic contributor 

to the government’s performance in providing the country’s citizens with a secure supply of 

electricity. In pursuing its mandate, Eskom’s purpose is to provide sustainable electricity 

solutions to grow the economy and improve the quality of life of the people in South Africa 

and the region” (Eskom, 2011: 13).  

 

In the end, taxpayers who are the citizens of South Africa bear the brunt of Eskom’s poor 

performance. Eskom is subsidised by the government meaning the bailouts come from its 

consumers.  Eskom has a monopoly on electricity distribution in South Africa which means 

there must be higher scrutiny for its performance and oversight. The Zondo Commission 

provided an autopsy report on the symptoms that poisoned Eskom’s operations. They also 

provided recommendations to address the prevalent issues. However, the looming question as 

to whether serious consequences befall those responsible for the more egregious 

mismanagement of Eskom still remains. 
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