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Chapter 1:
Introduction and Background

1.1 Introduction

Foreign direct investment (FDI) involves an investor acquiring a lasting interest in overseas
enterprises and markets.!In doing so, FDI allows an investor effectively to gain a voice in the
management of indigenous industries. It is also anticipated that FDI encourages the transfer of
management skills, intellectual property, and technology to where it is needed the most.
Alongside job creation, FDI should help improve the quality of goods and services produced
in the economy, thereby boosting export potential.

In this study, FDI is examined from the perspective of investments made by foreign entities or
companies in the mining industry of sub-Saharan African countries. This study explores how
these countries could get a fair share from investments in the extractive industry.

The study focuses on foreign investment in non-traditional extractive industries in sub-Saharan
Africa. History shows that between the 1980s and 1990s, the World Bank initiated a widespread
revision of natural resources regulatory regimes to attract FDI from the Trans-National
Corporations (TNCs).2 These regimes were typified by low conditionality, low state-share of
resource rents, and low linkages to the resources sector of the domestic economies.®
Consequently, most African countries came up with new mineral policies and legal, regulatory
and administrative frameworks that were more favourable to private investors. With the
passage of time, however, most of these reforms proved to be limited and geared more towards
attracting foreign investment and promoting exports and less towards fostering local
development.*

This is evidenced by various statistics which show that over the past 20 years, the sector that
has consistently been the highest reciepient of FDI in Africa is the extractive industry. For
instance, the World Investment Report indicated that in 2006, FDI inflows to Africa rose by 20
per cent to USD 36 billion, twice their 2004 level.® This was mostly in the extractive industry
and a result of substantial increases in commodity prices, which caused many TNCs,
particularly those from developed countries already operating in Africa, to expand their
activities significantly in oil, gas and mining industries.® By 2018, FDI flows to sub-Saharan

L http://unctad.org/en/Pages/DIAE/Foreign-Direct-Investment-(FDI).aspx (accessed 15 July 2019).

2 Africa Union Africa Mining Vision (2009) 9 available at http://www.africaminingvision.org (accessed 16 July
2019).

3 Africa Union Africa Mining Vision 9.

4 Africa Union Africa Mining Vision 11.

5 UNCTAD World Investment Report 2007: Transnational Corporations, Extractive Industries and Development,
33 available at https://unctad.org/system/files/official-document/wir2007_en.pdf (accessed 16 July 2019).

6§ UNCTAD World Investment Report 2007, 33.



Africa had increased by 13 per cent to USD 32 billion, an increase largely attributable to an
uptick in resource-seeking FDI.”

Nevertheless, it has been observed that only a few African recipients of significant amounts of
FDI have been able to transform it into broader development gains; instead, most of them score
low on various measures of development.® For example, Angola, Equatorial Guinea, Nigeria
and Sudan were among the top five sub-Saharan African host countries of inward FDI stock in
2005. They were also the top four sub-Saharan oil exporters.® In terms of development,
however, their performance has been disappointing. Their rankings, out of 171 economies
listed according to the Human Development Index of the United Nations Development

7 UNCTAD World Investment Report 2019: Special Economic Zones 37 available at
https://unctad.org/system/files/official-document/wir2019_en.pdf (accessed 16 June 2020). This trend of
investment in Africa being concentrated in the extractive industry has been consistent, as exemplified by country-
specific cases. In this regard, in 2020, FDI targeting of the mining sector grew in the Democratic Republic of the
Congo and Gabon (by 11 per cent each) to USD 1.6 billion and USD 1.7 billion, respectively. See UNCTAD
‘World Investment Report 2021: Investing in Sustainable Recovery’ 42 available at
https://unctad.org/system/files/official-document/wir2021_en.pdf (accessed 10 May 2023). Similarly, in 2021,
FDI in the Democratic Republic of the Congo rose by 14 per cent to USD 1.9 billion, with investment remaining
buoyant because of flows in offshore oil fields and mining. In the same year, FDI in the United Republic of
Tanzania rose by 35 per cent to USD 922 million, and new greenfield project announcements tripled in value,
with these focused on a nickel mining project. See UNCTAD World Investment Report 2022: International Tax
Reforms and Sustainable Investment 12-13 available at https://unctad.org/system/files/official -
document/wir2022_en.pdf (accessed 10 May 2023). Further, although there has been a recent an upward trend in
investment into other sectors such as energy, manufacturing and construction, the bulk of FDI into Africa still
targets the extractive industry and infrastructure related to the extractive industry. This is reinforced by statistics
in the World Investment Reports. For instance, according to the 2023 World Investment Report, in 2022, the
majority of the investment flows were to the energy and gas supply and extractive industries (73% of FDI inflow),
followed by investment in the services sector, especially in construction (12.3%), transportation and storage (4%),
and information and communication (3%). See UNCTAD World Investment Report 2023 :Regional Trends Africa
11 available at https://unctad.org/system/files/non-official-document/wir2023-regional _trends_africa_en.pdf.
(accessed 11 June 2024). See also Jason Mitchell, ‘Mining and Gas Sectors Expected to Lead FDI into Africain
2023,” Investment Monitor, January 6, 2023. Further, the 2024 and the 2025 World Investment Report state that
extractive industries remain a key sector across all regions, although their relative importance varies. Africa and
LDCs continue to rely heavily on extractives, while investment in the sector has contracted in Asia over the past
decade. See UNCTAD 2025 World Investment Report 28 available at https://unctad.org/system/files/official -
document/wir2025_ch01_en.pdf. (accessed 10 August 2025). These reports are further reinforced by an OEAC
report pertaining to the ongoing investment into the Lobito corridor, a 1 300 km rail and infrastructure project
stretching from the Angolan port of Lobito to mining regions in the Democratic Republic of the Congo (DRC)
and Zambia. The project which is backed by multilateral investments exceeding USD 10 billion from the United
States, European Union, African Development Bank, and private sector consortia, provides an alternative route
to transport minerals such as cobalt, copper and other critical minerals, helping to diversify mineral supply chains
in the region. See OECD Making Connectivity Work for Resilient Global Value Chains (2025)1 available at
https://www.oecd.org/content/dam/oecd/en/events/2025/04/oecd-emerging-markets-

forum/Panel%202_OECD%20E MF%20Backaround%20Note%20-.%20The%20Lobito%20Corridor.pdf
(accessed 1 August 2025)

8 UNCTAD World Investment Report 2007 82.

9 UNCTAD World Investment Report 2007 33.



https://unctad.org/system/files/non-official-document/wir2023-regional_trends_africa_en.pdf.%20(accessed
https://unctad.org/system/files/non-official-document/wir2023-regional_trends_africa_en.pdf.%20(accessed
https://unctad.org/system/files/official-document/wir2025_ch01_en.pdf
https://unctad.org/system/files/official-document/wir2025_ch01_en.pdf
https://www.oecd.org/content/dam/oecd/en/events/2025/04/oecd-emerging-markets-forum/Panel%202_OECD%20EMF%20Background%20Note%20-.%20The%20Lobito%20Corridor.pdf
https://www.oecd.org/content/dam/oecd/en/events/2025/04/oecd-emerging-markets-forum/Panel%202_OECD%20EMF%20Background%20Note%20-.%20The%20Lobito%20Corridor.pdf

Programme were Equatorial Guinea, 121; Sudan, 141; Nigeria, 158; and Angola,160.° More
recent statistics portray a similar picture.*

According to a United Nations Conference on Trade and Development (UNCTAD)® report, in
2010 six of the 10 largest companies in terms of revenue were from the energy and mining
sectors.®® The report states that these companies enjoyed record profits over the past few years,
fuelled by significant and sustained rise in commodity prices. Paradoxically, in developing
countries where these extractions occur, the majority of the people still remain in poverty. This
asymmetric distribution of benefits arising from economic activity created by the extractive
industry suggests that the industry operates as an enclave in the host country with limited
linkages to the broader economy. The report concludes that this gap between the profits of
operating companies and local economic benefits is likely to widen if resource owners do not
put appropriate policies in place to capture and retain value created from the industry.4

Consequently, despite the positive statistics about FDI inflow into the extractive industries,
there is a common challenge for most sub-Saharan African countries when it comes to
benefitting from investment in their extractive industries — hence this study.

1.1.1 Conceptualising benefits from extractive industries

Extractive industries are regarded as an important wealth-creating instrument for developing
countries.®® There is evidence that for some natural resource-rich countries, it accounts for more
than 50 per cent of gross domestic product (GDP).!¢ Positive economic impact is thus a key
benefit of the extractive industry. According to studies, extractive industries can have an
economic impact at local and national levels.*” This economic benefit can be direct or indirect.
In this study, however, our focus is on the direct economic benefits that countries can draw
from their extractive industries.

The main direct economic benefits of the extractive industries are reflected in macroeconomic
performance, government revenues, direct employment, and the economic externalities and
spill-over effects on other sectors of the economy. As regards macroeconomic performance,
extractive industries’ exports are a valuable source of foreign exchange in host countries. These
resources finance the import of goods and services needed for industrialisation, diversification

10 UNDP Human Development Report 2006: Beyond Scarcity Power, Poverty and the Global Water Crisis
available at  https://hdr.undp.org/system/files/documents/human-development-report-2006-english. human-
development-report-2006-english (accessed 14 June 2019).

11 Niger has consistently been among the world’s top three uranium exporters, attracting huge investments from
the French firm Areva. Nevertheless, on the UNDP Human Development Index, it has consistently ranked the
lowest, as exemplified by the 2020 report where it was ranked 189™ out of 189 countries. See UNDP Human
Development Report 2020: The Next Frontier: Human Development and the Anthropocene 345 available at
https://hdr.undp.org/system/files/documents/hdr2020.pdf (accessed 16 May 2023).

12 Now called United Nations Trade and Development.

13 UNCTAD Extractive Industries: Maximising Value Retention in Host Countries (2012) 1 available at
http://unctadxiii.org/en/SessionDocument/suc2012d1_en.pdf. (accessed 17 July 2019).

14 UNCTAD Extractive Industries: Maximising Value Retention in Host Countries (2012) 1)

15 UNCTAD Extractive Industries: Maximising Value Retention in Host Countries (2012) 9.

16 UNCTAD Extractive Industries: Maximising Value Retention in Host Countries (2012) 9.

7 UNCTAD World Investment Report (2007) 132.



and growth, hence resulting in a positive impact on the country’s balance of payments.
Furthermore, extractive industries can raise government revenues, mainly through direct
ownership (with state-owned companies or joint ventures), taxation and royalties and/or
payments under contractual arrangements (such as concessions or production share agreements
in the oil industry). In many countries, extractive industries represent an important part of
annual government revenues, as is the case of oil in Nigeria, which accounted for 90 per cent
in 2020, up from 74 per cent in 2010.%°

Nevertheless, most African countries are not benefitting fully from the revenues from taxation.
This is because most tax regimes in the sector are based on taxing profits, which means that
companies are not required to pay taxes when they incur losses. It has been observed that this
raises the problem for developing countries of how to assess the level of profit declared by
companies, as some countries’ experience shows that through questionable accounting
practices, firms can undervalue their profits in order to reduce tax payments.°

Similarly, although current statistics show that extractive industries generally make only a
limited contribution to employment at the macro level due to the fact that the projects are
generally more capital- than labour-intensive (because more reliant on technology),? there is
still potential for labour markets in African countries to derive greater benefit. This is because
most mining projects in Africa are large and there is evidence that such large-scale extractive
projects can have significant employment effects. This view is reinforced by the fact that
mining projects often involve large numbers of expatriates. Indeed, according to UNCTAD, in
low-income countries, especially in Africa, the proportion of expatriate workers involved in
extractive industries can be very high.?? There is evidence that, if properly conducted, the
exploitation of extractive industries can have positive externalities on other sectors of the
economy, as it can contribute to the establishment of new industries, and thus to job creation
and related activities that might not otherwise be developed in the country.?® Consequently, in
this study we will focus on economic benefits from the perspective of government revenue and
creation of employment.

1.1.2 Conceptualising harmonisation in the context of the AfCFTA

Harmonisation of laws may be defined as the process of making the domestic laws, regulations,
and systems of different countries substantially the same or similar. It essentially consists of
changing the differing domestic provisions of various countries to make them all coherent or
update them with a reform.?* Therefore, while respecting the particularities of various national

8 Sasu DD ‘Oil industry in Nigeria - statistics and facts’ Statista (2023) available at
https://www .statista.com/topics/6914/oil -industry-in-nigeria/#topicOverview (accessed 10 December 2023).

19 UNCTAD Extractive Industries: Maximising Value Retention in Host Countries (2012) 9.

2 UNCTAD World Investment Report 2007 132.

2L UNCTAD Extractive Industries: Maximising Value Retention in Host Countries (2012) 12.

2 UNCTAD World Investment Report 2007 133.

2 UNCTAD World Investment Report 2007 12.

2 Mancuso S ‘Trends on Harmonisation of Contract Law in Africa’ 2007 3 Ann Surv. Int’land Comp.L 157-178.
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legal systems, harmonisation provides the opportunity to reduce differences in selected areas
and enhance legal cooperation between countries.?

Such a process entails the creation of a meta-system of systems of law, a new, complex form
in which diverse features of different legal systems are reconciled.? It has been argued that
harmonisation may have important political-economy benefits in cases where domestic
reforms are prevented by groups with vested interests.?” It has also been argued that
harmonisation facilitates regulatory economies of scale, allowing officials in different
jurisdictions to share data, policy strategies and enforcement techniques.?

In June 2015, at the 25" Summit of the African Union (AU), African heads of State and
government agreed to the creation of the African Continental Free Trade Area (AfCFTA) by
2017 through negotiation on the liberalisation of trade in goods, services, and other factors of
production. The AfCFTA is a flagship project of the AU,%* and pursuant to this, the AU
Assembly is to provide strategic support to the AfCFTA Secretariat,*® with a view to attaining
an integrated, peaceful and prosperous Africa by 2023.3 Consequently, the AfCFTA, like the
AU’s Economic Development, Tourism, Trade, Industry, Mining (ETTIM) Department,=?
provides African countries with viable avenues for the harmonisation of laws.

Considering that both the AfCFTA and the ETTIM Department are structured in a manner that
can facilitate the harmonisation of programmes in the area of trade, investment, free movement
of people, and infrastructure development, the ultimate recommendations of this study may be
implemented by either of them. To facilitate fairly representative recommendations, three
countries have been selected as case studies, one from each the three regional economic
communities (RECs) that are the building blocks of the AfCFTA. These are Botswana,
representing the Southern Africa Development Community (SADC), Malawi,* representing
the Common Market for Eastern and Southern Africa (COMESA), and Niger, representing the
Economic Community for West African States (ECOWAS).

2 Mancuso S (2007) 3 Ann Surv. International and Comparative Law 159.

% Harpaz G ‘When East meets West: Approximation of Laws in the EU-Mediterranean context Common (2006)
43 Market Law Review 993-1022.

27 Muller-Jentsch D ‘Deeper Integration and Trade in Services in the Euro-Mediterranean Region,” (2005) 24. In
the case of this research, as shown in the contextual background section, vested interests by politicians are one of
the reasons for the failure of some African countries to benefit from investments in their extractive industries.

2 Esty Daniel C. and Geradin Damien ‘Market Access, Competitiveness, and Harmonisation: Environmental
Protection in Regional Trade Agreements’ (1997). 21 Harvard Environmental Law Review 265.

2 Erasmus G ‘Legal Aspects of the Relationship between the AfCFTA and the African Union (2022) available at
https://www.tralac.org/blog/article/15670-legal-aspects-of-the-relationship-between-the-afc fta-and-the-african-
union.html (accessed 1 May 2023).

% Article 10(1) of the Agreement Establishing the African Continental Free Trade Area.

3L Article 3(a) of the Agreement Establishing the African Continental Free Trade Area.

32 Previously known as the Department of Industry and Trade.

3 Malawi is also a member of SADC.

34 At the time of commencement and completion of this study, Niger was still a member of ECOWAS. Niger
together with Burkina Faso and Mali withdrew from ECOWAS on 29 January 2025. However, Niger still remains
a member of West African Economic and Monetary Union (WAEMU) which has Mining Code that in many
respects is similar to the one in ECOWAS.



1.2 Contextual background

Mineral endowments provide opportunities for economic development and poverty alleviation
in the countries where they are located.*® Indeed, some of today’s developed countries, as well
as a number of developing countries, have successfully leveraged their mineral resources in
accelerating their development process. 3 However, in most sub-Saharan African countries, the
impact of extractive activities remains disappointing. This is because of the reforms they went
through, which took place at a time when metal prices were in decline and countries struggled
to attract mining FDI.®” Unfortunately, despite the massive profits derived by foreign investors
from investments in the extractive industry, regulatory frameworks have not been reformed to
ensure maximisation of benefits. According to UNCTAD, the gap between the profits of
companies and the local economic benefits is likely to widen if resource owners do not put
appropriate policies in place to capture and retain value created from the extractive industry.3®

As noted above, UNCTAD’s world investment reports show that FDI inflows into Africa are
concentrated more in the extractive industries than in other sectors.®® Nevertheless, most
African countries are not reaping substantial benefits from FDI in the mining sector. This is
due to a number of factors, which include the poor bargaining power of African governments;
lack of coordination by key ministries, with the result that some contracts are negotiated with
politicians instead of the dedicated government departments with expertise in the negotiation
and award of contracts; corrupt practices by officials involved in the negotiation process; and
weak FDI laws and regulations, resulting in low mineral rents or royalties.** Of these factors,
the most critical one for the purposes of this study is that of weak mining-related FDI laws and
regulations, which result in the granting of costly incentives to investors in the mining sector.
For instance, Malawi has been receiving only USD 45 million per year, instead of USD 165
million, in various taxes from its Kayekera uranium mine due to extensive tax breaks given to
Paladin Africa, which has been mining the uranium.*? By contrast, Botswana is one of the few
countries in Africa which has managed to negotiate a 5050 profit sharing agreement in which
proceeds from its diamond industry are shared with De Beers.*

35 UNCTAD World Investment Report 2007 167.

3 UNCTAD World Investment Report 2007 167.

87 UNCTAD World Investment Report 2007 167.

% UNCTAD Extractive Industries: Maximising Value Retention in Host Countries (2012) 1 available at
http://unctadxiii.org/en/SessionDocument/suc2012d1_en.pdf accessed 18 June 2020).

3% See UNCTAD World Investment Report 2019: Special Economic Zones 37 available at
https://unctad.org/system/files/official-document/wir2019 en.pdf (accessed 16 June 2020) and UNCTAD ‘ World
Investment Report 2012: Towards a New Generation of Investment Policies’ available at
https://unctad.org/system/files/official-document/wir2012_embargoed_en.pdf (accessed 18 June 2020).

4 Twerefou D K ‘Mineral Exploitation, Environmental Sustainability and Sustainable Development in EAC,
SADC and ECOWAS Regions’ (2009) 30.

4 Twerefou D K (2009) 30.

42 Chikoko R ‘Uranium Mining: Whose interest? Malawi Case. Investigating Extractive Industry Regional
Conference Lusaka Zambia 13—-15 August 2012 available at www.fairreporters.files.wordpress.com/2012. See
also http:/taxjustice.blogspot.com/2009/03/breaking-curse-tjndafrica.html (accessed 10 November 2019).

43 Jefferis K ‘The role of TNCs in the extractive industry of Botswana’ 18 Transnational Corporations (2009)
No.1 65.
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Given the prevalence of cases and the diversity of reasons as to why African countries are not
effectively benefitting from investments in their extractive industries, there is need for a robust
solution, hence the proposal in this study of a framework to facilitate harmonising the mining-
related FDI laws and regulations of African countries with a view to ensuring that they derive
substantive benefits from their mining sectors. The study proceeds on the hypothesis that
conducting the harmonisation agenda under the framework of the AU would be more beneficial
than countries doing it individually, hence the reference to the AfCFTA and the AU Department
of Trade.

The harmonisation of mining-related FDI regulation under the AfCFTA or the AU’s ETTIM
Department will afford a number of benefits. First, some African countries have outdated FDI
and mining sector regulatory frameworks, but despite their being conscious of the ramifications
thereof, no efforts are being made to update these frameworks. This may be due to the vested
interests of political elites. By contrast, in countries where regulatory frameworks are fairly up-
to-date, these are not being rigorously complied with, also partly due to vested interests. These
factors are exacerbated by the fact that most investors in the mining sector are merely resource-
seekers, and hence not particularly interested in ensuring the derivation of maximum benefits
by the host countries.

Consequently, the failure by sub-Saharan African countries to enhance the benefits from
investments in their extractive industries as highlighted above, requires further analysis to
inform preparation of an effective regulatory regime — hence this study.

1.3 Research questions

The central research question this study addresses is: Would the adoption of a harmonised
mining-related investment regulatory framework by sub-Saharan African countries contribute
to the enhancement of benefits flowing from FDI in their extractive industries?

To facilitate analysis, the study sub-divides the main research question into the following sub-
research questions:

e What does beneficial FDI in the extractive industry entail?

¢ Does the historical development of international investment law have a bearing on why
sub-Saharan African countries are not able to derive substantive benefits from FDI in
their extractive industries?

e Are there any existing regional as well as continental standards and regulations that
could assist African countries in benefitting more from their extractive industries?

e What is the nature of the existing regulatory frameworks for the selected case study
African countries in facilitating enhancement of benefits from their respective

extractive industry?



e What kind of regulatory frameworks have countries deriving substantive benefits from
their extractive industries put in place, and would these assist sub-Saharan African
countries that are AU and AfCFTA members?

o What regulatory steps need to be undertaken by African countries to put in place a
regulatory framework to be replicated in all sub-Saharan African countries so as to
enable them to derive substantive benefits from FDI in their respective extractive

industry?

1.4 Research objectives

Given the purpose of the research, as outlined earlier, and the research questions listed above,
the following are the key research objectives of this study:

e assessing the attributes of beneficial investments in the extractive industry;

e examining whether the historical development of international investment law has a
bearing on why sub-Saharan African countries are not able to derive substantive
benefits from FDI in their extractive industries;

e assessing if there are any existing regional and continental standards and regulations
that could help African countries benefit more from their extractive industries;

e reviewing the current mining-related investment laws and regulations of two selected
sub-Saharan African countries that are also part of the AfCFTA,;

e examining mining-related investment laws from Botswana to determine how the
country has managed to benefit from its extractive industry and thereby help address
the problems currently faced by a majority of AU member states; and

e preparing a draft regulatory framework that African countries may build on to develop

a harmonised regulatory framework for investments in the extractive industry.

The AfCFTA negotiations involve all 55 member states of the AU. However, this research
conducts case studies of only the following three countries, with each drawn from one of the
three RECs that are considered building blocks of the AfCFTA: Botswana, Malawi, and Niger.
These countries were chosen for the following reasons:

e Botswana represents SADC and Southern Africa. It has also been chosen because it is
considered a model for the effective management of extractive industry revenues, even
though it faces some challenges with regard to legislative oversight.*

4 Bryan S and Hofmann B (eds) Transparency and Accountability in Africa’s Extractive Industries: The Role of
The legislature (National Democratic Institute of International Affairs Washington DC 2007) 42.



e Malawi represents COMESA. It has been heavily dependent on the tobacco industry,
which is now declining. As a result, Malawi is looking at developing its extractive
industry, as the country has been found to be rich in rare earth and gemstones.*
However, it has been observed that for the country to benefit fully from the extractive
industry, there is a need for the holistic development of a regulatory framework.

e Niger represents West Africa and ECOWAS®. It has two significant uranium mines
providing 7.5 per cent of the world’s mining output of uranium ore.#” Uranium was
discovered in Niger in 1957, but despite more than 50 years of uranium mining by
Areva, a French company, Niger was from 2014 to 2020 ranked last on the United
Nations’ Human Development Index.*® Recently, it was ranked fourth from last, at 189
out of 193 countries.* It is worth noting that the four countries below Niger’s rank are
generally those that have gone through situations of armed conflict.

1.5 Research methodology

Four main approaches were employed in this study: descriptive, analytical, comparative and
prescriptive. The descriptive approach was used to outline and describe the existing mining-
related investment legal instruments and institutional frameworks within the selected sub-
Saharan African countries. The approach was also used to highlight the existing regional as
well as continental regulatory framework.

By contrast, the analytical approach was utilised to conduct an evaluation of the said legal and
institutional frameworks to ascertain the challenges and whether the regional or multilateral
framework would be conducive to addressing the challenges faced by sub-Saharan African
countries in their extractive industries. Furthermore, the comparative approach was particularly
useful for comparing the regulatory frameworks of the selected case-study countries to that of
Botswana considered as best practices. It is worth pointing out that the comparative approach
adopted in this study did not follow the comparative research approach in stricto sensu as
propagated by scholars such as Boele-Woelki. According to that approach, comparative law
entails that the researcher organises, structures and presents the comparative process and its
results in a clear manner; this requires setting specific ‘objects’ of at least two jurisdictions
against each other in order (1) to determine their similarities and differences; (2) to explain the

4 Bohannon K ‘Understanding the Landscape of Extractive Industries in Malawi: A Listening Exercise’
https://mininginmalawi.files.wordpress.com (accessed 12 April 2019).

4 At the time of commencement and completion of this study, Niger was still a member of ECOWAS. Niger
together with Burkina Faso and Mali withdrew from ECOWAS on 29 January 2025.

47World Nuclear Association http://www.world-nuclear.org/information-library/ (accessed 12 April 2019).

4 UNDP Human Development Report 2015 (accessed 23 February 2019) 208-211 and UNDP ‘Human
Development Report 2020: The Next Frontier: Human Development and the Anthropocene’ 345 available at
https://hdr.undp.or g/system/files/documents/hdr2020.pdf (accessed 16 May 2023).

“UNDP ‘Human Development Report, 2023’ 277 available at
https://hdr.undp.or g/systenv/files/documents/global -report-document/hdr2023-24reporten.pdf (accessed 16 April
2024).



https://mininginmalawi.files.wordpress.com/

causes of the similarities and differences; and (3) to evaluate the solutions.*® Lastly, the
prescriptive approach forms part of the recommendations and conclusions.

This study relies on both primary and secondary data. Primary data was gathered from a review
of legislation, regulations, official notices, policies and official documents accessible from
investment authorities and ministries responsible for the mining sector in the selected study
countries. Secondary data was be gathered through a review of journal articles and related
publications pertaining to the regulation of investments in Africa and in general. Furthermore,
the study analysed the legal literature dealing with FDI laws as well as the reports of institutions
with a direct bearing on investment in the mining sector. These include reports by UNCTAD,
the WTO, the AU, and regional economic communities.

1.6 Significance of the study

The African Mining Vision® recognises the importance of harmonisation. It provides that the
role of regional cooperation and integration in reducing transaction costs, establishing intra-
regional synergies, enhancing competitiveness, and realising economies of scale that would
catalyse minerals cluster development should not be underestimated. It therefore concludes
that for goods, services, capital and other factors to flow freely in regional spaces, there is need,
inter alia, to expedite intra-regional harmonisation of laws, regulations and fiscal regimes. %2

Consequently, research contributes to the discourse on the benefits of effective regulation of
investment in the extractive industry and, more particularly, to the quest by sub-Saharan
African countries to diversify their income base. The research stands to inspire the adoption of
an all-encompassing regulatory framework for mining-related FDI that could contribute to
African countries’ derivation of substantive benefits from their extractive industries.

Currently, the focus of most policy-makers in Africa and elsewhere is on the harmonisation of
standards and regulations for the purpose of liberalising trade in goods and services between
member states of Regional Trade Agreements (RTAs). Consequently, this research contributes
to the availability of objective literature on how to properly construct regulatory frameworks
that not only facilitate FDI in the mining sector but generate economic benefits in sub-Saharan
African countries. This research also provides valuable insights for practitioners involved in
advising governments in the area of extractive industry.

1.7 Scope and limitations of the study

1.7.1 Scope

Extractive industries involve activities that lead to the extraction of raw materials from the
earth (such as oil, metals, mineral and aggregates), their processing, and their utilisation by

%0 Boele-Woelki K. Journal of Family Research. 2015 Special Issue Vol. 27, 239-256.

51 Adopted by Heads of State at the February 2009 AU summit following the October 2008 meeting of African
Ministers responsible for Mineral Resources Development.

52 Africa Union, Africa Mining Vision, February 2009. http://www.africaminingvision.org (accessed 12 April
2019).
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consumers.> However, this study focuses only on the extraction of minerals rather than oil.
Furthermore, the study focuses on mineral extraction by non-traditional or large-scale mining
rather than artisanal and small-scale mining. This is due to a fact that non-traditional mining is
dominated by transnational corporations that bring the FDI that sub-Saharan African countries
are not fully benefitting from.

Related to the above, mineral extraction by transnational corporations, raises questions on state
sovereignity. This is in part due to the doctrine of permanent sovereignty over natural resources
that flows from the principle of state sovereignty.* In line with this states have control and
ownership over the natural resources located within their boundaries and consequently have a
right to admit foreign investors subject to restrictions or prohibitions of their choice. This
doctrine was developed in order to enable developing countries assert the right to state
sovereignty by dealing away with the legacy of colonialism and continued foreign control over
natural resources.®® The need for harmonisation investigated in this study reinforces the
doctrine of sovereignity over natural resources as the ultimate aim is not only about control of
natural resources, but control that facilitates African Countries to derive substantive benefits
from the natural resources located within their boundaries.

On the other hand, regarding time scope, this study covers the period up to 5 December 2024
when it was completed. Due to this, developments that took place after 5 December 2024 are
not reflected.

1.7.2 Study limitations

The AU comprises 55 African countries, which belong to the eight RECs it recognises: the
Arab Maghreb Union (AMU), COMESA, the Community of Sahel-Saharan States (CENSAD),
the East African Community (EAC), the Economic Community of Central African States
(ECCAS), ECOWAS, the Intergovernmental Authority on Development (IGAD), and SADC. %8
Of these RECs, they, with the exception of AMU, are made up in total of 50 countries that are
part of sub-Saharan Africa, which is the focus of this research.

As noted above, of the 50 countries from the seven RECs in sub-Saharan Africa, this study
focuses on only the following three: Botswana, Malawi and Niger. Botswana, which is part of
SADC, was chosen as one of the best examples in sub-Saharan Africa, and indeed in the world,
of a country benefitting substantively from its mining industry. Malawi, a member of both
SADC and COMESA, was chosen because (as noted) it is looking at developing its mining

5 UNCTAD Extractive Industries: Maximising Value Retention in Host Countries (2012) 3 (accessed 17 July
2018).

54 Sornarajah M The International Law on Foreign Investment 3ed (2014) Cambridge: Cambridge University
Press 297.

5 Paragraph 2 United Nations General Assembly Resolution 1803, 14 December 1962, reprinted in (1963) 2 ILM
223,

%Newcombe A and Paradell L Law and Practice of Investment Treaties. Standards of Treatment (2009) 26.

57 In line with this changes such as the potential changes in the makeup of ECOWAS are not reflected.

%8 African Union ‘Recognised Economic Communities” available at https://au.int/en/recs (accessed 1 May 2018).
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industry as a part of its strategy for diversifying from its overreliance on the tobacco industry,
which is declining. In this regard, Malawi is one of the sub-Saharan African countries that can
benefit from regulatory reforms targeting mining-related investments, and the lessons from this
can be applied to other COMESA member states. It is worth noting that the COMESA regime
examined in this study also applies to a number of countries that are part of EAC, ECCAS and
IGAD, as a good number of them are also COME SA member states. Finally, Niger, was chosen
because it has received FDI in its mining industry for more than 50 years and yet has
consistently been one of the poorest countries in sub-Saharan Africa.®® Although Niger serves
here to represent West African Countries under both ECOWAS and WAEMU®, lessons from
the study of Niger will be applicable to countries from the other RECs that Niger belongs to,
namely CENSAD.

Although the research relies, then, on a case study of three sub-Saharan African countries from
three RECs, the results of the study are applicable to almost all seven of the eight RECs
recognised by the AU given that most sub-Saharan countries belong to more than one REC.

1.8 Outline of chapters

In addition to this chapter, this study has six chapters, which are structured as follows:

Chapter 2 provides perspectives on the historical development of international investment law
and assesses whether the development trajectory in question has a bearing on the challenges
faced by sub-Saharan African countries when it comes to deriving benefits from FDI in their
mining sectors.

Chapter 3 considers regional as well as continental regulations on investment and the extent to
which they cover the extractive industry. This involves looking at the regulatory frameworks
of selected African RECs, namely ECOWAS, COMESA, and SADC, and the AfCFTA.

Chapter 4 undertakes an analysis of mining-related investment regulations, with a focus on the
extractive industry, of two sub-Saharan African countries that were chosen as case studies.

Chapter 5 examines the regulatory framework of Botswana, a country that was chosen on the
strength of the success it has enjoyed in its extractive industry.

Finally, chapter 6 summarises the main findings of the study and draws conclusions that inform
recommendations for consideration by African countries. The chapter concludes by making
recommendations aimed at guiding African countries on how to enhance benefits from foreign
investments in their respective extractive industries. The chapter is complemented by an
annexure that contains a proposed model of a continental mining-related investment framework

% Flynn Daniel and De Clercq Geert ‘Uranium giant Niger is one of the poorest countries on earth. It wants more
from France’s Areva.” Thomson Reuters 5 February 2014 1.

60 At the time of commencement and completion of this study, Niger was still a member of ECOWAS. Niger
together with Burkina Faso and Mali withdrew from ECOWAS on 29 January 2025. However, Niger still remains
a member of West African Economic and Monetary Union (WAEMU) which has a Mining Code that in many
respects is similar to the one in ECOWAS.
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aimed at enabling African countries to derive substantive benefits from their extractive
industries.
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Chapter 2:
The Historical Development of International Investment Law

2.1 Introduction

This chapter presents research on the historical development of international investment law
(ITIL) across different phases, doing so with a view to contributing to the both the theory of, and
legal debate around, IIL. As opposed to discussing the theories that highlight the impacts of
FDI on a country’s economy, the focus of this chapter is on theories as to who is favoured by
the content of IIL. among the participating stakeholders in FDI arrangements. This approach is
informed by what was observed in Chapter 1, namely that investment regulatory frameworks
in sub-Saharan African (SSA) countries focus narrowly on the quantity rather than the quality
of investments.®* This was reinforced by cases of FDI in SSA countries showing that FDI has
consistently been directed into the extractive industry,? but despite the massive profits being
derived from such investments by foreign investors, most SSA countries hosting such investors
have not enjoyed substantive benefits from those investments.

Considering that the situation highlighted above obtains in the majority of the SSSA countries,
this raises the question of whether the challenges associated with existing regulatory regimes
for mining-related FDI are informed by the nature and manner of IIL’s development — hence
the enquiry in this chapter.

The chapter is divided into four sections, beginning with brief background on IIL and followed
by an exploration of the historical development of IIL structured in four phases and focusing
on developments around the treatment of foreign investment and the desire of the international
community to formulate uniform rules on the regulation of foreign investment. The final
section concludes with an analysis of what scholars have said about the content of IIL, as well
as of how the findings of this chapter add to the discussion. This approach is vital for gaining
an understanding of the regional and national mining-related FDI regulations that are analysed
in subsequent chapters.

61 Bernasconi-Osterwalder etal. Investment Treaties and Why they matter to Sustainable Development: Questions
and Answers (2012).1

62 See UNCTAD World Investment Report 2019: Special Economic Zones 37 available at
https://unctad.org/system/files/official-document/wir2019 en.pdf (accessed 16 June 2020), which shows that,
owing to an uptick in resource-seeking FDI, in 2018 FDI flows to sub-Saharan Africa increased by 13 per cent to
USD 32 billion and in 2019, to USD 46 billion. As previously noted, the trend for investment in Africa to be
concentrated in the extractive industry has been consistent. For instance, in 2020, FDI targeting the mining sector
grew in the Democratic Republic of the Congo and Gabon (by 11 per cent each), to USD 1.6 billion and USD 1.7
billion, respectively. See UNCTAD World Investment Report 2021: Investing in Sustainable Recovery 42
available at https://unctad.org/system/files/official-document/wir2021_en.pdf (accessed 10 May 2023). Similarly,
in 2021 FDI in the Democratic Republic of the Congo rose by 14 per cent to USD 1.9 billion, with investment
remaining buoyant due to flows into offshore oil fields and mining.
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2.2 Background to IIL

IIL is a branch of public international law that governs FDI and the resolution of disputes
between foreign investors and sovereign states.®® Unlike international trade law, it has no main
treaty or institution, such as the World Trade Organization (WTO). As a result, and as shown
in subsequent sections, IIL has largely evolved through the interactions of states at a bilateral,
regional, and multilateral level and through arbitral awards. Consequently, IIL exists in various
forms, including customary international law (CIL) principles, multilateral treaties such as the
Convention Establishing the Multilateral Investment Guarantee Agency, regional investment
agreements such as the United States—Mexico—Canada Agreement (USMCA), bilateral
investment treaties (BITs), and international investment contracts.

Considering that IIL primarily governs the protection of FDI, over time certain standards of
protection and provisions associated with IIL, such as fair and equitable treatment (FET), most
favoured nation treatment (MFN), national treatment (NT), and the use of performance
requirements prohibition,® have emerged as central tenets of IIL. In line with these standards
of protection, a recipient of FDI will be taken to have meted out treatment that is not FET if
there is discrimination, arbitrary conduct, no protection of legitimate expectations, no
transparency, no good faith, and no freedom from coercion and harassment.® By contrast,
treating a foreign investor less favourably than other foreign investors results in a violation of
the MFN standard, or a violation of the NT standard if the investor is treated less favourably
than a domestic investor. As shown in sections below, despite the existence of opposing views
on the scope and application of some of these standards of treatment, the latter are applicable
to all sectors of investment, including the extractive industry.

In addition to opposing views as to the scope of standards of treatment, various theories of FDI
have emerged, with the main ones being the classical theory, the dependency theory, and the
middle-path theory.5® However, as noted earlier, this study focuses not on any of these theories,
but on the growing body of knowledge regarding a theory on the content of IIL, especially in

8 Georgetown Law ‘International ~ Investment = Law  Research  Guide’ available  at
https://guides.ll.georgetown.edu/International InvestmentLaw (accessed 10 January 2020). See also Collins D ‘An
Introduction to International Investment Law’ 2ed (2023) 3.

64 According to Bernasconi-Osterwalder N, Cosbey A, Johnson L and Vis-Dunbar D Investment Treaties and Why
they matter to Sustainable Development: Questions and Answers (2012) 28, a PR is a condition that investors
must meet in order to establish or operate a business, or to obtain some advantage offered by the host state. These
may include requirements to enter into joint venture arrangements with domestic partners; transfer or share
technology; source a certainamount of inputs locally; and hire a certain number or percentage of local employees.
8 Stone Jacob ¢ Arbitrariness, the Fair and Equitable Treatment Standard, and the International Law of Investment’
Leiden Journal of International Law (2012) Volume 25 Issue 1, 85.

6 Sornarajah M The International Law on Foreign Investment 3ed (2014) Cambridge: Cambridge University
Press 48. See also Verma S ‘Theories of Foreign Investment” (2014) available at
https://www.desikanoon.co.in/2014/11/inter national -investment-law-notes-iii.html (accessed 3 June 2020). The
classical theory is that foreign investment leads to economic development, while the dependency theory takes the
position that foreign investment makes developing countries dependent on the whims of the developed states,
benefitting only the upper and elite classes in developing states. In contrast, the middle-path theory sets out to
strike a balance between the first two theories. It holds that foreign investment should be harnessed to the objective
of economic development and carefully regulated to this end.
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terms of whom the IIL favours.®” This leads us to the next section, where an overview of
historical development of IIL is provided; this is followed by a discussion of the development
of IIL across the various phases.

2.3 Overview of the historical evolution of 1L

People have been investing in foreign countries since time immemorial, as partly evidenced by
the investments made by the Phoenicians in ancient Israel between 1550 BC and 300 AD.®
That being said, the history of the evolution of IIL in this era is unclear and has been the subject
of scholarly debate.®® However, considering that the developments with a bearing on this thesis
are those that took place from the colonial era to present, our assessment of the historical
evolution of IIL will be divided into four phases, starting with the colonial period, which is
referred to as Phase I.

2.4 Phase I: The colonial period to 1945 — the era of diplomatic protection

In Phase I, IIL was primarily shaped by European colonial powers. These powers, including
Britain, France, Spain, Portugal, and others, played a dominant role in shaping the legal
frameworks and norms related to international investments. Due to the influence of these
colonial powers, this phase saw the emergence of norms and rules of state responsibility,
particularly regarding the treatment of foreign nationals and their properties, which solidified
in CIL and state practice. This section therefore discusses the role of CIL, diplomatic
protection, the Calvo Doctrine, the Drago Doctrine, and the Hull Doctrine, which, as shown in
subsequent phases, ended up being formalised in later treaties.

In regard to this first phase, scholars have posited that the origins of IIL lie in the global
expansion of European trade and investment between the 17" and early 20t centuries.” This
has been echoed by Miles.™ It has been similarly stated by other scholars that IIL originated in
an international legal system with doctrines, principles, and institutions that were established

67 Zongwe D P (2022) ‘T Kondo (ed) Law and Investment in Africa: The Governance of Foreign Direct Investment
in Zimbabwe Law, Democracy and Development 25(1) 463-481.

& Alvarez JE The Public International Law Regime Governing International Investment (2011) 13.

8 See, for example, Tom Johnson and Jonathan Gimblett, ‘From Gunboats to BITs: The Evolution of Modern
International Investment Law’ in Karl Sauvant (ed) Yearbook on International Investment Law and Policy 2010
2011 (Oxford University Press 2012) 649; Leon E Trakman and Nicola W Ranieri, Foreign Direct Investment: A
Historical Perspective in Leon E Trakman and Nicola W Ranieri (eds), Regionalismin International Investment
Law (Oxford University Press 2013) 14; Kenneth J Vandevelde, ‘A Brief History of International Investment
Agreements’ (2005) 12 UC Davis Journal of International Law and Policy 157; Stephan W Schill, The
Multilateralization of International Investment Law (Cambridge University Press 2009) 23-64; Bishop RD,
Crawford J and Reisman M (eds) Foreign investment disputes, cases, materials and commentary (2005) 2. These
scholars note the probability of investment in ancient Egypt and the Mediterranean empires. According to them,
the extent of trade between the latter and the ancient empires of what are today China, India and the Middle East
suggests the existence of formal investment protection agreements.

0 Lipson C Standing Guard: Protecting Foreign Capital in the Nineteenth and Twentieth Centuries (1985) 11—
12.

I Miles K ‘International investment law: Origins, imperialism and conceptualising the environment” (2010) 21
Colorado Journal of International Environmental Law and Policy 1. According to the author, IIL is a product of
the global expansion of European trade and investment activity between the 17t and early 20t centuries.
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amongst European nations and which evolved through the interaction between colonisers and
the colonised™ as a tool to protect the interests of capital-exporting states.”

As regards the doctrines and principles established and utilised amongst European nations,
these grew out of commercial treaties among European states, starting with the Treaty of
Westphalia of 1648 and the Paris Treaty of 1763.7* Pursuant to the provisions of these treaties,
whose principles ultimately hardened into general principles of international law, foreigners
were deemed to be subject to local laws, while national jurisdiction over such foreigners and
their property had to comply with a variety of international minimum standards for the proper
treatment of foreigners and their property.” It is said that the overall result was an extensive
web of treaties that provided the legal security necessary for international enterprises and
investment.’®

According Hardin, security for foreign capital was essentially the legal expression of reciprocal
interests among European states,”” as they had extensive economic ties with one another, along
with local procedures for guaranteeing property against arbitrary seizure or confiscation, as
well as the capacity to conclude treaties as sovereign equals.” Consequently, the rules and
principles that emerged among European states were supported less by the threat of coercion
than by the potential withdrawal of normal reciprocities.” This is partly illustrated by the
Portuguese Religious Properties Arbitration Award,® where the governments of Britain, France
and Spain immediately protested on behalf of their nationals that were affected by a decision
of a new Portuguese government to expropriate all properties belonging to religious
associations. During arbitration, the four governments unanimously agreed that foreigners
were owed compensation as a matter of principle, regardless of how states treat their own
nationals.®!

However, when the time came to extend these principles, rules and doctrines beyond Europe,
foreign investment protection law moved from a basis in reciprocity to one in imposition.®? The
process of applying these standards to non-European states became inextricably linked with
colonialism, oppressive protection of commercial interests, and military intervention.%
Although the extension of the rules started on a good note, especially in the relations between
Europe and the Ottoman Empire, as evidenced by the 1540 treaty between Venice and the

2 Anghie A Imperialism, Sovereignty and the Making of International Law 6-7 (2004).

8 Lipson C (1985) 11-12.

™ Lipson C (1985) 8.

5 Lipson C (1985) 8.

76 Candliffe J The Commerce of Nations (1950) 218.

7 Hardin R Collective Action (1982), Chapter 9.

8 Lipson C (1985) 9. See also Schrijver N Sovereignty Over Natural Resources: Balancing Rights and Duties
(1997) 173-174.

™ Lipson C (1985) 12. See also Schrijver N (1997) 173-174.

8 Great Britain, France, Spain v Portugal, Hague Tribunal (1920). Awards rendered 2 and 4 September 1920,
under the compromise signed in Lisbon on 31 July 1913 between Great Britain, Spain and France, on the one
hand, and Portugal, on the other.

81 Great Britain, France, Spain v Portugal (1920) Hague Tribunal.

8 Miles K ‘International investment law: Origins, imperialism and conceptualising the environment’ (2010) 21
Colorado Journal of International Environmental Law and Policy 3.

8 Dawson F and Head | International Law, National Tribunals, and The Rights of Aliens (1971) 4-5.
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Ottoman Empire,® by 1838 things took a different turn with the coming into place of the Anglo-
Turkish Convention of 15 August 1838.85 Pursuant to this one-sided agreement, whose aims
were to halt Russian expansion in the eastern Mediterranean and secure the lines of
communication for Britain to the Middle East and South Asia,® relations with the Ottoman
Empire were no longer genuinely reciprocal, such that tariffs were drastically lowered and
internal barriers for European investors removed.®”

Consequently, by mid-century, foreign capital had extensively penetrated the Ottoman Empire.
European investors were granted extensive concessions for mining, railroad and port
construction, coastal navigation, banking and public utilities.® To make matters worse, when
disputes arose between the foreign investors and the Ottoman authorities, the laws of the
Ottoman Empire were no longer applicable to them and the Sultan no longer had jurisdiction
over them, as investors were now governed according to the laws of their own country.®
Consequently, through such arrangements, the extraterritorial application of European laws
guaranteed the international property rights of foreign investors.®® As shown below, this
practice of extraterritorial application of European laws was perfected in the interactions with
Asian and African countries.

2.4.1 Extension of investment protection principles to Asia and Africa

According to Platt and Lipson, the extraterritorial application of foreign law was further
developed in the relations between the British and the Asians as well as the Europeans and
Africans.® In regard to Asia, this was exemplified by the unequal treaties signed between China
and Britain to end the Anglo-Chinese wars of 1856—1860, which were fought to open China to
world trade.®? Owing to these unequal treaties, a network of treaty ports was established with
free trading zones that were effectively ruled by Europeans and hence entrenched the
extraterritorial application of European laws.% According to Fairbank, the system was designed
so as to revolve around the British Consul, who was vested with nearly all the powers of
government, such as furnishing security to the property of British merchants and hearing
grievances against British subjects.%*

8 In the Venice Treaty of 1540, the principle of reciprocal protection was written expressly in order compensate
the parties for damages inflicted at sea, to protect victims of shipwrecks, to safeguard their goods, and to seize
fugitive debtors.

8 This treaty is also known as the 1838 Treaty of Balta Liman.

8 Cain P Economic Foundations of British Overseas Expansion, 1815-1914 (1980) 27-33.

87 For instance, pursuant to articles 2 and 3 of the 1838 Anglo-Turkish Convention, British merchants and their
collaborators were given full access to all Ottoman markets and subjected to tax equal to that paid by local
merchants.

8 Mears E G Levantine Concession-Hunting in Modern Turkey (1924) 354.

8 Mears E G Levantine Concession-Hunting in Modern Turkey (1924) 432-433.

% Ravndal G B The Origins of the Capitulations and the Consular Institution (1921) 35-46.

9 Platt DCM ‘Finance, Trade and Politics in British Foreign Policy, 1815-1914” (1968) 262—-265. See also Lipson
C (1985) 14.

9 Platt DCM ‘Finance, Trade and Politics in British Foreign Policy, 1815-1914" (1968) 262265

% Lipson C (1985) 14.

9 Fairbank J K Trade and Diplomacy on the China Coast (1968) 155-175.
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According to Nish, the above Chinese model of treaties was later used by the British in the
Anglo-Japanese treaties of 1854 and 1858 which limited Japan’s tariff autonomy and gave
Britain the power to appoint consuls and exercise extraterritorial jurisdiction rights.%
Accordingly, through this mode of governance, quasi-colonies of Western powers, companies
or even individuals were set up; under them, foreign nationals and their property were not
subject to local laws but remained within the jurisdiction of their home state.®® According to
Lipson, extraterritoriality virtually guaranteed the application of a European conceptualisation
of international law on foreign investment protection, while direct consular rule enabled the
level of control necessary to enforce that conceptualisation of property rights.

Similarly, in Africa colonial domination included the imposition by force of international
commercial principles evolved in the crucible of laissez-faire European capitalism.®® According
to Lipson, although these principles and policies were developed and implemented gradually,
they comprised a far-reaching programme for the extension of modern capitalism through
protection of European investors against predations as well as realignment of the structure of
local property rights.®® According to Sornarajah, within the colonial system the protection of
investments flowing from the imperial state was ensured by the imperial parliament and the
imperial courts.*®

Consequently, protection of European investments in Africa was, as in Asia, attained through
the application of extraterritorial laws as well as transformation of property rights. According
to Sornarajah, due to this system of extraterritorial application of laws, which ensured the
protection of the flows of capital to the developing countries, there was no need for the growth
of a separate system of law for the protection of foreign investments.** However, as is shown
below, when it came to interactions with Latin American countries, the position was different,
as these states had their own legislation, having reacted against repressive colonial legislation,
especially that of the Spanish.

2.4.2 Extension of investment protection principles to Latin America

According to Lipson, Britain’s extensive trade and investment in Latin America was protected
by local laws and institutions in Latin American states,'® as their legislation and constitutions
were similar to that of Western Europe in that they reflected respect for private property,
sanctity of contracts, and protection of acquired property rights.%* As illustrated by the Costa
Rican Constitution, aliens were guaranteed equal access with nationals to the local legal

% Nish I H ‘Japan’s Policy Towards Britain’ in Japan’s Foreign Policy 1868-1941 ed. James William Morley
(1974) 186.

% Schrijver N (1997) 173-174

9 Lipson C (1985) 14.

% Dawson F and Head | International Law, National Tribunals, and The Rights of Aliens (1971) 4-5.
% Lipson C (1985) 14.

100 Sornarajah M The International Law on Foreign Investment 3" ed (2014) 20.

101 Sornarajah M The International Law on Foreign Investment 3" ed (2014) 20.

102 Dawson F and Head | International Law, National Tribunals, and The Rights of Aliens (1971) 6.
103 | jpson C (1985) 17-18.

104 Dawson F and Head | International Law, National Tribunals, and The Rights of Aliens (1971) 5.
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process in order to redress injuries to their person, property or honour.’®® Consequently, unlike
countries in Asia and Africa, Latin American countries had well-established legal systems that
could not easily be subverted by investors from Europe.'% This scenario also played out in
relations between the United States of America (USA) and Latin American countries. In their
relations, the USA insisted that foreign investors be accorded treatment according to an external
international standard, while Latin American states argued that foreign investors should be
confined to the remedies available in local law to the citizens, as that satisfied the requirements
of international law. %7

However, owing to the inadequacies of the national tribunals, which at times culminated in
failure to assist foreign investors, a practice of diplomatic protection arose. According to Dunn,
the European states based this partly on a thesis by Emmerich Vattel that a sovereign state that
allows foreign investors to enter its country has an obligation to protect them and that if the
host state injures such foreign investor or his property, then that vicariously injured the
investor’s state, thereby entitling that state to espouse the investor’s claim and demand
compensation from the host state. % In this regard, diplomatic requests for redress were made
and attended to on the basis of international comity.'® However, by the middle of the 19t
century, this had evolved into a legal right or standard incorporated into treaty provisions*°
and enforced by states through all possible means.*

According to Borchard,

the strategies at the disposal of a protecting state ranged from unofficial
consular good offices in providing names of local attorneys and attempt to
bring contending parties together for settlement, to diplomatic espousal
involving formal protests, withdrawal of diplomatic representation,
blockades, threats of naval bombardment and eventually war. 2

105 See Title IV of the 1859 Constitution of Costa Rica, quotes in Runnebaum Condicion Juridica de los
Extranjeros en Costa Rica 17(1961) Revista Del Colegio De Abogados 120-125.

106 Dawson F and Head | International Law, National Tribunals, and The Rights of Aliens (1971) 7-8.

107 Sornarajah M The International Law on Foreign Investment 3 ed (2014) 20-21.

108 Dunn F S The Protection of Nationals: A Study in the Application of International Law (1932) 51-52. See also
Vattel E ‘Law of Nations’ (1858), Book II, Chapter VIII, §100.

109 Dawson F and Head I International Law, National Tribunals and The Rights of Aliens (1971) 9.

110 Dawson F and Head | International Law, National Tribunals and The Rights of Aliens (1971) 9.

111 See Newcombe A and Paradell L Law and Practice of Investment Treaties. Standards of Treatment (2009) 8,
who indicate that states exercised all possible means — political, economic and military — to protect their nationals’
interests abroad. See also Steiner H J and Vagts D F Transnational Legal Problems: Materials and Text 2 ed
(1976), who at p 357 state that the growth of the law of state responsibility, which would not have taken place but
for Western colonialism and economic imperialism, reflected the more intense identification of the individual (or
later, the corporation) with his or her country. This resulted in making the security of the person and property of
a national a concern of his or her government, which manifested itself in the vigorous assertion of diplomatic
protection and the enhanced activity of arbitral tribunals. According to the authors, such arbitration often occurred
under the pressure of actual or threatened military force by the aggrieved nations, particularly in Latin America.
112 Borchard E The Diplomatic Protection of Citizens Abroad (1916) 431.
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As discussed in the next subsection, the use of military force led to the development among
Latin American states of the doctrine of non-intervention, this in order to counter the practice
of intervention by European states and the USA.3

2.4.2.1 The doctrine on non-intervention: The Calvo Doctrine

According to Dawson and Head, Latin American states gradually became aware that diplomatic
protection was often abused, such that if left unrestrained, it might lead to the loss of territory
either to a European power or the USA.** Consequently, they adopted a non-interventionist
position anchored on a doctrine by the Argentine jurist, Carlos Calvo (hereinafter, the Calvo
Doctrine), who argued in 1868 against the exercise of diplomatic protection and the existence
of a minimum standard of treatment.'*®* The Calvo Doctrine was based upon the following two
principles: (i) that sovereign states, being free and independent, enjoy the right, on the basis of
equality, to freedom from interference by other states, either through force or diplomacy; and
(ii) although aliens should be accorded equal treatment with nationals, they are not entitled to
rights and privileges not accorded to nationals and therefore must seek redress for grievances
exclusively in local courts.¢

Consequently, pursuant to the Calvo Doctrine, Latin America states were united on two fronts,
namely that there was no international minimum standard of treatment, as propounded by
Europe and USA, and that no intervention, diplomatic or otherwise, was acceptable in the
internal affairs of other states.''” As regards the existence of a minimum standard of treatment
under CIL, Latin American states instead asserted the existence of a national treatment standard
that was anchored on the following three elements of the Calvo Doctrine: that foreign nationals
are entitled to no better treatment than host state nationals; the rights of foreign nationals are
governed by host state law; and host state courts have exclusive jurisdiction over disputes
involving foreign nationals.!8

European countries were, however, not in agreement with the position above. Latin American
states were criticised for invoking the National Treatment (NT) doctrine under the Calvo
Doctrine to avoid responsibilities to aliens.'*® As a result, the European countries and the USA

118 Lillich R ‘Forcible Self-Help by States to Protect Human Rights (1967) 53 lowa Law Review 330.

114 Dawson F and Head | International Law, National Tribunals and The Rights of Aliens (1971) 13-14.

115 Newcombe A and Paradell L Law and Practice of Investment Treaties. Standards of Treatment (2009) 8.

116 Calvo C Le Droit International Theorique et Pratique 5 ed (1896) 231.

117 Cremades B M Resurgence of the Calvo Doctrine in Latin America (2006) 7 BLI 54.

118 Cremades B M Resurgence of the Calvo Doctrine in Latin America (2006) 7 BLI 54.

119 Dawson F G ‘International Law, National Tribunals and the Rights of Aliens: The Latin American Experience
Latin  American  Experience’  (1968) 21  Vanderbilt Law Review 712  available at
https://scholarship.law.vanderbilt.edu/vir/vol21/iss5/5. See also Roth A ‘The Minimum Standard of International
Law Applied to Aliens’ (Published Thesis, Graduate Institute of International Studies, 1949) Leiden: Sijthoff A
W Publisher 117, where he states that ‘the national standard of treatment, it has been suggested, was not designed
to protect aliens, but to protect the state from the alien, extraordinary though it may sound’. Further more,
according to De Vischer C ‘Theory and Reality in Public International Law’ (1957) 270-271, “as for the countries
of investment, their political and social structure left them badly prepared to meet the demands of their position.
The instability of their public life, marked as it was by coups d’etat, and by insurgent or revolutionary, movements,
often impaired the normal operation of their administrative and judicial institutions. The frequency of damage to
aliens inthese circumstances, and the absence of adequate legal remedies, exposed their governments to numerous
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refused to accept the NT pillar in preference for the minimum standard of international law.
These contested relations, especially between the USA and its Latin American neighbours,
necessitated development of an international law relating to foreign investment.?°

By contrast, regarding the pillar of diplomatic protection and intervention emanating from the
Calvo Doctrine, the disagreements between Latin American countries and European countries
as well as the USA came to a peak towards the end of the 19™ century following a series of
military interventions due to sovereign defaults on debts owed to European nationals by Latin
American states. This in part resulted in the Drago Doctrine, which is examined below.

2.4.2.2 The Drago Doctrine

During the 19 century, European governments as well as the USA frequently used military
force to protect the investments of their citizens abroad, especially in Latin America.*?* For
instance, between 1861 and 1863, Britain, France and Spain sent troops to Mexico to collect
debts,*?? and in 1901, European countries, led by Britain, threatened Guatemala with military
intervention to force it into paying outstanding debts.*?® The watershed event that led partly to
the Drago Doctrine was the 1902 joint military action against Venezuela by Germany and
Britain to force it to pay back large debts it had incurred with German and British firms for
railroad construction and other projects.?* The joint military action took the form of German
and British ships blockading the five Venezuelan ports as well as the mouth of the Orinoco
river, sinking three Venezuelan gunboats, and bombarding forts at Puerto Cabello.*?® This only
came to a stop when Venezuela agreed to a Hague Tribunal Arbitration.

According to the records of the US Senate, the Hague Tribunal ruled that Germany and Britain
were justified in intervening militarily and that because of their willingness to use force to
secure justice for their subjects, they had a right to be paid ahead of the other countries that had
been content with a peaceful solution.??® According to Finnmore, this decision consequently
provided justification and diplomatic cover for further intervention at a time when direct
foreign intervention in weak and unstable states was expanding.!?’

The arbitration ruling — coupled with the position taken by the USA on the actions of Germany
and Britain to the effect that America would not guarantee any state against punishment if it

claims against which they tried to arm themselves by propounding various doctrines more consonant with their
own interests than with the rules of customary law.’

120 Sornarajah M The International Law on Foreign Investment 3 ed (2014) 20.

121 Finnemore M The Purpose of Intervention: Changing Beliefs about the Use of Force (2004) 28.

122 Finnemore M The Purpose of Intervention: Changing Beliefs about the Use of Force (2004) 28. See also Jones
C L “The Caribbean Since1900° (1936) 256—259.

123 Kneer W G Great Britain and the Caribbean 1901-1923” (1975) 1-7.

124 Munro D G Intervention and Dollar Diplomacy in the Caribbean, 1901-1921 (1964) 67-69.

125 Tow A M ‘Venezuela and the Powers’ American Monthly Review of Reviews 27 (1903) 39-43. See also
Finnemore M ‘The Purpose of Intervention: Changing Beliefs about the Use of Force’ (2004) 29.

126 United States Senate ‘Treaties, Conventions, International Acts, Protocols and A greements between the United
States of America and Other Powers, 1776—-1909” (1910) Volume II 1878—1881. See also Hill H C ‘Roosevelt
and the Caribbean’ (1965) 109, who lists the other countries as Belgium, France, Mexico, Norway, The
Netherlands, Spain, Sweden and United States.

127 Finnemore M ‘The Purpose of Intervention: Changing Beliefs about the Use of Force’ (2004) 29.
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misconducted itself — provided that such punishment for the collection of honest debt does not
take the form of acquisition of territory by any non-American power,'2 drew strong criticism
from the then Argentina’s Foreign Affairs Minister, Luis Drago. This resulted in the birth of
the Drago Doctrine through a 29 December 1902 memorandum which he wrote to the US
Government. Pursuant to Drago’s memorandum, collection of debts incurred by a sovereign
state did not constitute a legitimate cause for use of force, an action that eroded the notion of
sovereign equality among states which underlay all modern international law.?°

The principle of the prohibition on using force in the collection of debts, as espoused in the
Drago Doctrine, was subsequently codified in the 1907 Drago-Porter Convention.** This was
made possible in part by a change in the US policy on intervention to collect debts, a change
that came about as a result of policies by the new Secretary of State, Elihu Root, who favoured
expanding the scope of arbitration to include resolving international disputes such as those over
debt collection.®** At the 1907 Hague Peace Conference, Root urged the adoption of a treaty
that would replace forcible debt collection with compulsory arbitration.**> Although the
proposal of compulsory arbitration was accepted by the European delegates at the conference,
Latin American states, following the lead of Luis Drago, voiced strong objections. According
to Drago, the proposal had challenges because it made arbitration compulsory for debtors even
before local remedies were exhausted and without any finding of denial of justice in the debtor
state; in addition, it still allowed the use of force should arbitration fail. 33

Despite these concerns by Latin American states, the Convention was signed on 18 October
1907. Pursuant to the Convention, countries undertook, to submit for arbitration, international
investment related disputes in Latin American countries based on the procedure in the
Convention.® Consequently, the effect of the Drago-Porter Convention on the development of
IIL was that, going forward, compulsory arbitration was the avenue for the recovery of foreign
debts unless the debtor state refused to submit the claim to international arbitration or refused
to abide by the award.'%

It can therefore be argued that the prevailing state of affairs in which investment treaties contain
provisions for the resolution of investment disputes through international arbitration without
first attempting to exhaust domestic remedies traces its origins to this Hague II Convention. 36
Consequently, this Convention contributed to the development of IIL by making international

128 Hill H C Roosevelt and the Caribbean (1965) 111-115.

129 Finnemore M ‘The Purpose of Intervention: Changing Beliefs about the Use of Force’ (2004) 30. See also Hill
H C ‘Roosevelt and the Caribbean’ (1965) 139.

130 This is also known as the Convention Respecting the Limitation of the Employment of Force for the Recovery
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182 Finnemore M ‘The Purpose of Intervention: Changing Beliefs about the Use of Force’ (2004) 32. See also
Bacon R and Scott J B ‘Elihu Root’s Addresses on International Subjects’ (1969) 139-140.

133 Finnemore M (2004) 37-38.

134 See article 2 of the Convention Respecting Limitation of the Employment of Force for the Recovery of Contract
Debts (Hague, I1) 18 October 1907 available at https://avalon.law.yale.edu/20th_century/hague072.asp (accessed
10 December 2020).

13 See article 1(2) of The Hague Il Convention, 18 October 1907.

13 As will be shown in subsequent sections, bilateral investment treaties incorporate provisions on investor -state
dispute resolution through international arbitration at the choice of the investor.
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arbitration without exhaustion of local remedies the avenue for resolution of investment-related
disputes. However, as shown below, the next steps in the development of IIL during the colonial
period are associated with events connected to the Mexican revolution, the Russian revolution,
and the attempt by the League of Nations (LN) to codify standards of treatment for aliens.
However, our assessment focuses only on the LN and Mexican revolution, as events connected
with the Russian revolution did not make a significant contribution to the development of 1IL
other than highlighting differences of opinion on compensation for expropriation.

2.4.3 Draft Convention on the Treatment of Foreigners

The Draft Convention on the Treatment of Foreigners (the Draft Convention) was put together
in 1928 by the LN with the assistance of the International Chamber of Commerce (ICC)*¥*
following the recommendations of the World Economic Conference in Geneva in May 1927.1%
The Draft Convention, which had six chapters and 29 articles,** dealt with matters of treatment
of foreign nationals in part one and the treatment of foreign companies in part two. The key
principle that permeated the provisions in both parts was that of NT. In line with this principle,
the expectation was that contracting parties to the convention were to accord equality between
the rights granted to foreigners and the rights enjoyed by nationals under the laws of the
contracting parties.

Owing to disagreement between capital-exporting and -importing states over the minimum
standard of treatment, the Draft Convention could not be adopted.'*® However, even if it were
to have come into force, it would not have facilitated the regulation of FDI for the benefit of
both investors and host states, as it was more inclined to serve investors’ interests — hence the
decision by capital-exporting countries to back out when they noted that its provisions had been
watered down.

The disagreements between capital-exporting and -importing states over the minimum standard
of treatment as well as nature of compensation for expropriation continued until they reached
a boiling point due to the 1938 expropriation of British and American oil companies by
Mexico.** This led to a round of diplomatic exchanges that resulted to the concretisation of the
Hull Doctrine, which is discussed below.

137 Draft Convention on the Treatment of Foreigners, 1928 League of Nations Il Economic and Financial
C.174.M.53 (1928).

138 Draft Convention on the Treatment of Foreigners (1928) 8. The conference recommended the hosting by the
League of Nations of a diplomatic conference to consider the adoption of an international convention dealing with
the treatment of foreigners and the issue of double taxation.

139 Draft Convention on the Treatment of Foreigners (1928).

140 According to Newcombe AP and Paradell L Law and Practice of Investment Treaties: Standards of Treatment
(2009) 17, the conference revealed significant differences of opinion between capital -exporting and -importing
states on the principle of equality, so much so that after three weeks’ discussion, the Draft Convention had been
so profoundly modified and its essential provisions so attenuated, that the delegations of capital-exporting
countries indicated their intention of not signing the convention. See also Devéze M ‘Report on the Work of the
International Conference on the Treatment of Foreigners by President of the Conference, Geneva’ 14 January
(1930) L.N. Doc. C.10.1930.11.

141 Newcombe AP and Paradell L (2009) 18. See also Subedi SP International Investment Law: Reconciling Policy
and Principle 3 ed (2016) 33.
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2.4.4 The Hull Doctrine

The land and oil expropriations by Mexico led to the USA’s then Secretary of State, Cordell
Hull, sending a series of diplomatic communications in which he articulated his government’s
position on expropriation and the nature of the compensation required under international law.
According to the communication from Hull, the rule to be followed in cases of expropriation
was that ‘adequate, effective and prompt payment of compensation for the properties seized
was required under international law’.%*? This came to be known as the Hull Doctrine or Rule.

For its part, Mexico, partly bolstered by the Calvo Doctrine, argued that in the case of general
and impersonal expropriation for the purpose of redistribution of land, it was only required to
pay compensation in accordance with its national laws due to the fact that international law
distinguished between expropriations resulting from a ‘modification of the juridical
organisation and which affect equally all the inhabitants of the state and those otherwise
decreed in specific cases and which affect interests known in advance and individually
determined’.**® According to Mexico, the Hull Rule was not applicable in this case because the
general social reforms by Mexico imposed no international obligation to provide immediate
compensation, as foreigners were only entitled to the same treatment as Mexican citizens. **

As will be shown in subsequent sections, this disagreement about the standard of compensation
for expropriation continued to be a source of significant disagreement in the post-war era.'*®

2.4.5 Conclusion on Phase |

In conclusion, it can be said that during the period reviewed above, IIL developed in a manner
that favoured investors at the expense of host states, as the focus was first on home states
intervening in the enforcement of rights of their nationals and then on investors being able to
enforce their rights through international arbitration; focus also fell on their entitlement to
adequate, effective and prompt payment of compensation in case of expropriation. Clearly, in
such a state, the nature of IIL would be of no assistance to the SSA countries’ quest of deriving
substantive benefits from their extractive industries. This therefore calls for an examination of
the historical developments in post-colonial period, to assess if they addressed this challenge
of IIL’s being one-sided.

2.5 Phase Il: The evolution of 1L from 1945-1959

The failure of the LN to put in place a multilateral instrument on FDI was followed by the
failure of the LN itself. The LN was replaced by the United Nations Organisation (UNO),
which also took initiatives to facilitate the adoption of a multilateral FDI regulatory framework.
During the period between 1945 and 1959, a number of developments occurred in the evolution

142 US Secretary of State to Mexican Ambassador, 22 August 1938, reproduced in ‘Mexico-United States:
Expropriation by Mexico of Agrarian Properties Owned by American Citizens’ (1938) 33 AJIL Supp 191-201.
143 Mexican Minister of Foreign Affairs to US Ambassador, 1 September 1938 33 AJIL Supp 201-207.

144 Mexican Minister of Foreign Affairs to US Ambassador, 1 September 1938 33 AJIL Supp 201-207.

145 Newcombe AP and Paradell L Law and Practice of Investment Treaties (2009) 18.
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of IIL. As will be shown below, these developments, which were both multilateral and regional
in nature, were aimed at creating a fully-fledged foreign investment regulatory framework.

Other than the birth of the UNO, developments in this second phase were partly informed by a
wave of independence among developing countries which were previously the colonies of
European states. In this second phase, European and American influence was also key as newly
independent states began to navigate the complexities of international investment.

Consequently, as shown below, this phase shows how post-colonial dynamics and the economic
nationalism of newly independent states shaped the evolution of IIL. Key events during this
phase include multilateral initiatives such the International Trade Organization (ITO), regional
initiatives such as the 1948 Economic Agreement of Bogata, private sector attempts such the
ICC’s International Code of Fair Treatment for Foreign Investment (the ICC Code), and the
emergence of the first BIT, which went on to influence BITs in ensuing phases. Our assessment
of this phase, as with that of the first phase, examines only selected developments considered
key for this study, starting with the ITO Charter and ending with the birth of BITs.

2.5.1 The failed ITO Charter

After World War II, multilateral regulations on investment formed part of the agenda of
members of the UNO in negotiations relating to the creation of the ITO. Members of the UNO
envisaged that the ITO would be the third arm of the post-war Bretton Wood system, together
with the International Monetary Fund (IMF) and World Bank.%*¢ The ITO Charter was signed
on 24 March 1948 in Havana, Cuba. Provisions on foreign investment were stipulated in its
article 12.

It has been argued that although the regulations on investment measures were negotiated at the
instigation of the delegation of the US and the insistence of influential US-based multinational
corporations (MNCs) that wanted protection of their investments from discrimination and
nationalisation by host states, the ultimate result was somehow contrary to those wishes.**” An
analysis of the provisions in article 12 of the ITO Charter bears testimony to this.

A closer look at article 12 shows that although this provision on foreign investment was
instigated by FDI-exporting countries,’* the ultimate formulation was such that the provisions
were geared more towards balancing the rights of the host states and those of investors, as host
states were accorded both duties and rights.'*® In particular, the Charter provided host states
with the following clear rights: the right to take any appropriate safeguards necessary to ensure

146 Dattu R ‘A Journey from Havana to Paris: The Fifty-Year Quest for the Elusive Multilateral Agreement on
Investment’ (2000) 24 Fordham International Law Journal 275, 287.

147 Fatouros A ‘An International Code to Protect Private Investment — Proposals and Perspectives’ (1961) Vol.
XIV No.1 University of Toronto Law Journal 77.

148 Mainly the USA. See Dattu R (2000) 24 Fordham International Law Journal who states at p. 287 that ‘at the
strong instigation of the USA delegation, the Havana Charter negotiators included investment measures in their
discussions’.

149 This is along the lines of our proposition as to what an effective FDI regulatory framework entails. See the
introduction to this chapter, which defines an effective FDI regulatory framework as one that strikes a proper
balance between the rights as well as duties of investors and host states.
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that FDI is not used as a basis for interference in the host state’s internal affairs or national
policies;**® the right to determine terms of entry for foreign investors;*** and the right to
interfere with FDI through restrictions on ownership of enterprises and the prescription of any
other reasonable requirements.%2

The above shows that in tenor the ITO Charter was not only inclined towards the sole interests
of foreign investors and the home states of foreign investors, but also recognised the interests
of host states, which were mostly developing countries. Unfortunately, the ITO Charter never
came into force, as the USA did not proceed to ratify it. It has been argued that the failure by
the USA to ratify the Charter was largely due to criticisms by US-based MNCs that saw it as
inadequate and ineffective® because it gave too much protection to developing countries
thanks to its emphasis on economic development.*> Indeed, it can be argued that the ITO
Charter, unlike what was the case during the colonial era, attempted to develop IIL in a more
balanced manner and that would have contributed to an extent to the quest by SSA countries to
gain substantive benefits from investments in their extractive industries.

After the ITO Charter’s demise,'*® there were several regional initiatives, such as the Bogata
Agreement, a number of private sector-led attempts, and one further multilateral attempt, at the
behest of the Council of Europe, aimed at putting in place a fully-fledged FDI regulatory
framework. This chapter does not assess the Bogata Agreement, as its provisions are generally
similar to those that were incorporated in the ITO Charter.'>® Consequently, our next assessment
focuses on a private sector-led attempt to develop an IIL instrument to regulate FDI.

2.5.2 The International Code of Fair Treatment for Foreign Investment

Owing to the failed governmental initiatives aimed at developing foreign investment law, the
ICC in 1949 proposed the adoption of the ICC Code.'” Pursuant to its provisions, the ICC
Code attempted to develop IIL through the introduction of four standards of treatment for
foreign investment. For the purposes of this study, only the one pertaining to non-

150 Article 12(1)(c)(i) states that a member has a right to take any appropriate safeguards necessary to ensure that
foreign investment is not used as a basis for interference in its internal affairs or national policies.

151 Article 12(1)(c)(ii) states that a member has a right to determine whether and, to what extent and upon what
terms, it will allow future foreign investment.

152 Article 12(1)(c)(iv) states that a member has a right to prescribe and give effect to other reasonable
requirements with respect to existing and future investments.

158 Fatouros A (1961) Vol. X1V No.1 University of Toronto Law Journal 77 80.

154 Dattu R (2000) 24 Fordham International Law Journal 275 288.

155 As highlighted in the discussion in this subsection, the ITO failed to come into effect because the USA, a key
party in the ITO Charter negotiations, did not ratify the Charter. Consequently, even if the other parties could
ratify it, its effectiveness would have been questionable, as a key player would not have been part of it.

1% In view of the situation in the colonial period, when the home states of investors ensured the extraterritorial
application of their laws in the states hosting the investments of their nationals, the Bogata Agreement inits article
24 attempts to tilt the balance by subjecting foreign investors to the host state’s laws. Article 24 subjects foreign
investment to the national laws of host states; accordingly, host states reserve the right to enact laws aimed at
conditioning the entry of foreign investors, as well as preventing foreign investment from being used as a vehicle
for intervening in their national politics. In addition, article 23 of the Bogata Agreement imposes obligations on
investors to contribute to the economic development of the host state and its people. This resonates with the quest
by sub-Saharan African countries to obtain substantive benefits from investments in their extractive industries.
157 https://www.inter national -arbitration-attorney.com/wp-content/ uploads/73-volume-3.pdf
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discrimination is discussed. The ICC Code proposed the adoption of a non-discrimination
standard covering both NT**® and MFN for investments.**® The non-discrimination standard
was high and favourable only to investors, as it prohibited host states from making use of
performance requirements such as employing nationals of the host state or appointing them as
directors.®

As seen in the cited provision, the ICC Code provided for very high standards of treatment and
protection for investors. It has been argued that this made states reluctant to adopt i, as a
result of which it never entered into force. Nevertheless, it can be observed that although the
ICC never entered into force, it signalled a policy shift from an emphasis on home-state
involvement in the protection of investments of nationals!®? to the creation of favourable
conditions and standards for investors and their investments enabling investors to protect their
interests without intervention by their home states. As will be seen in subsequent sections, this
policy shift was reflected in later investment law instruments, thereby showing that despite not
entering into force, the ICC Code’s ethos contributed to the development of IIL.

2.5.3 The Council of Europe’ international investment statute with Africa

The next notable initiative in the development of IIL was at the behest of six European
countries.'®® This was as a result of recommendations contained in a 1957 report of a study
group dealing with the problems of the cooperation between European and African states for
the latter’s economic development.64 The report recommended preparation of an investment
statute and pursuant to that, the Consultative Assembly of the Council of Europe ordered its
Economic Committee to come up with concrete proposals to be considered at a possible joint
Europe and Africa conference.®®

Pursuant to the directive, a detailed report was produced, and it recommended that the proposed
investment statute contain provisions dealing with eight key elements, with the following being
relevant for this study: the rights and duties of capital-importing states and foreign investors;
prohibition of discrimination towards foreign investors; provision of freedom of transfer for
the foreign investors’ earnings; and the provision of fair compensation for expropriation. 1%

158 Articles 3 and 5 of the Code prohibited granting less favourable treatment to foreign investors than to domestic
investors in respect of the legal and judicial protection of their person, property, rights and interests, as well as the
acquisition, purchase, sale and assignment of moveable and immoveable property of any kind.

159 Article 4 of the International Code of Fair Treatment for Foreign Investment available at
https://www.inter national -arbitration-attorney.com/wp-content/uploads/73-volume-3.pdf (accessed 30 April
2023).

160 Article 6 of the ICC Code.

161 Newcombe AP and Paradell L Law and Practice of Investment Treaties (2009) 21.

162 Newcombe AP and Paradell L Law and Practice of Investment Treaties (2009) 21.

163 These are Belgium, France, Germany, Italy, Luxembourg, and the Netherlands.

164 Council of Europe, Report of the Study Group for the Development of Africa, Consultative Assembly Doc. No.
701 (1957) 22.

165 Gaitskell A ‘Europe and the Economic Development of Africa’ (1959) 6 European Yearbook 1958 29.

166 Report on an Investment Statute and a Guarantee Fund against Political Risks, Consultative Assembly
Document 1027 (Sept. 8, 1959).
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The report further recommended that the preamble of the investment treaty consist mainly of
an affirmation of the state’s extensive rights with respect to the admission and regulation of
foreign investment, and a statement on the investors’ duties toward the host state.’®” Despite
this seemingly balanced position, in practice the rights of host states would have been heavily
circumscribed due to the emphasis in the report on the duty of a capital-importing state not to
alter its own system of regulations affecting foreign investments when such investments have
been undertaken because of the system’s existence.®® Clearly, this would have had the same
chilling effect on African countries hosting such investments as the provisions of the BITs have,
as shown in subsequent sections.®®

In view of the above, although no investment treaty materialised from this attempt, the attempt
contributed to the development of IIL, as it reinforced the stand contained in the ICC Code.
This was so because it embraced the policy shift of focusing more on the creation of favourable
conditions and standards for foreign investments, as opposed to the policy that obtained in the
colonial era. It remains to be seen what direction was taken in the next attempt, one that came
at the behest of European private sector players.

2.5.4 The 1959 Draft Convention on the Protection of Foreign Property

The 1959 Draft Convention on the Protection of Foreign Property (Draft Convention)'® was
another notable attempt that arose in part from the machinations of a group of European jurists
under the chairmanship of Lord Shawcross'™ as well as private sector players in Germany
rallying under the banner, ‘German Society to Advance the Protection of Foreign
Investments’.17

This Draft Convention has 14 articles, with the first four providing substantive obligations.
Pursuant to these substantive provisions, the Draft Convention calls upon states to provide for
equitable treatment of the property of aliens?” and to strictly observe any undertakings which
they may have made in relation to investments by nationals of any other party.t” In view of
this, it is worth noting that the Draft Convention was lopsided in that it did not enshrine any
rights for host states and nor did it impose any duties on investors.

Furthermore, the Convention provided for the creation of an International Arbitral Tribunal that
was to have jurisdiction over all disputes relating to the Convention and, indeed, any
complaints by nationals of the state parties.’” In this regard, expanding on the Drago-Porter

167 Fatouros A (1961) Vol. XIV No. 1 University of Toronto Law Journal 77, 84. See also Reportonan Investment
Statute and a Guarantee Fund against Political Risks, Consultative Assembly Document 1027 (Sept. 8, 1959) 11.
168 Fatouros A (1961) Vol. X1V No.1 University of Toronto Law Journal 84.

169 Most bilateral investment treaties have a provision that restricts host states from implementing new legislation
that may have a negative impact on investors by amounting to expropriation, or to what is termed a violation of a
duty to afford fair and equitable treatment.

170 (1960) 9 Journal of Public Law 116.

11 Brandon M ‘An International Investment Code: Current Plans’ (1959) Journal of Business Law 7, 12.

12 Miller A S ‘Protection of Private Foreign Investment by Multilateral Convention’ (1959) 53 American Journal
of International Law 371 375.

173 Article 1.

174 Article 2. This provision is found in most BITs and is termed an umbrella clause.

175 Article 4.
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Convention examined above, the Draft Convention provided a mechanism that would enable
the investors to sidestep the national courts and have their rights enforced through the said
Tribunal.

The Draft Convention was commended by the Organisation for Economic Co-operation and
Development (OECD) at its 150t Council Meeting as embodying important principles of IL
that were to form the basis of agreements on the protection of foreign property.1’® Nevertheless,
the Draft Convention never entered into force, as a number of countries did not support it due
to its failure to address the interests of host states as well as balance the interests of parties.*””

Although the Draft Convention never entered into force, it contributed to the development of
IIL, as evidenced by the fact that the BITs and regional investment treaties (RITs) currently in
existence incorporate principles such as FET as well as the majority of the provisions that were
contained in the Draft Convention.'’

In view of what has been analysed in the sections above, it is clear that all multilateral and
regional attempts aimed at developing IIL by coming up with a regulatory framework for FDI
during this era failed. This lack of progress on an international regulatory framework for FDI
consequently largely contributed to the birth of BITs as stop-gap measures aimed at addressing
the interests of the investors in capital-exporting countries (see discussion below). In addition,
as shown below, the proliferation of BITs partly resulted in renewed impetus for the adoption
of a multilateral framework. This thus led to negotiations on a Multilateral Agreement on
Investment (MAI), which is analysed in section 2.6 below.

2.5.5 The birth of bilateral investment treaties

The lack of centralised decision-making features and a multilateral treaty covering investment-
related issues in the system of IIL has been credited as the main reason for the birth and
exponential growth of numbers of BITs.*"®

The first BIT in the world was concluded between West Germany and Pakistan in 1959. [t
has been argued that, at the time, BITs were perceived as a protection of investments after their
establishment, a deliberate policy response to what the capital-exporting countries perceived
as a threat to traditional international standards for the treatment of foreign investors. 28! In this

176 OECD “Council Resolution of 12 October 1967° C (67) 102.

177 Rahman FE and Sheikh AEI ‘The Legal Regime of Foreign Private Investment in Sudan and South Arabia’
2ed (2003) 163.

178 Article 2 of the Draft Convention is similar to the umbrella clauses found in BITs. Similarly, as per Subedi SP
‘International Investment Law: Reconciling Policy and Principle’ 3 ed (2016) ch 4, the majority of its provisions
were subsequently adopted in the 1967 OECD Draft Convention on the Protection of Foreign Property, which did
not enter into force either due to similar concerns to those raised in regard to the 1959 Draft Convention.

19 Kononov O ‘International Investment Law: Is it Time to Change the Traditional BIT System?” In B&lohlavek
A and Rozehnalova N (eds) CZECH Yearbook of International Law — Rights of Host States within the System of
International Investment Protection (2011) 123.

180 Elkins Z, Guzman A, Simmons B, ‘Competing for Capital: The Diffusion of bilateral investment treaties,
1960-2000’ (2008) University of lllinois Law Review 265 269.

181 Pollan T Legal Framework for the Admission of FDI (2006) 64.
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regard, BITs were destined to fill the vacuum in international regulation of FDI and become
the primary source of IIL.#2

Consequently, it is clear that, right from the outset BITs, were designed to take care only of the
investors’ interests as opposed to balancing the interests of both parties. This position is
reinforced by the contents of the seven core BITs’ provisions (highlighted below) that are
generally standard across almost all current BITs and hence aligned to the 1959 Germany-
Pakistan BIT Model. Studies show that, following the first BIT in 1959, a total of 2,835 BITs
had been adopted by December 2023, with all of them modelled on the first BIT.

All BITs start with a preamble generally recognising the importance of FDI. 8 This is followed
by a section which defines investments and investors in a broad manner.'®® The BITs then
proceed to lay down host states’ obligations towards investors during the admission,
establishment and post-establishment of investments. The establishment-related obligations at
times take away the host state’s right to implement new regulations that could have a negative
impact on foreign investors due to the fear of being subjected to international arbitration for
violating the provisions of an existing BIT.

182 Kononov O ‘International Investment Law’ (2011) 129.

18 See  UNCTAD’s  International  Investment  Agreements  Navigator  available  at
https://investmentpolicy.unctad.org/international-investment-agreements (accessed 30 February 2024).

184 It is important to bear in mind that invariably arbitrators generally rely on the words contained in preambles to
find in favour of investors. See for instance Van Damme 1 ‘Treaty Interpretation by the WTO Appellate Body’
(2010) 21 EJIL 605 631. This is due to a fact that preambles constitute part of the context when determining
objecti and purpose of a treaty. See Vienna Convention on the Law of Treaties, 1969 (1969) 8 ILM 679. As an
illustration see the case of Siemens A.G. v The Argentine Republic ICSID Case No. ARB/02/8 available at
https://www .italaw.com/sites/default/files/case-documents/ita0788.pdf (accessed 12 August 2022), where the
Tribunal stated that it shall be guided by the purpose of the treaty as expressed in its title and preamble. It is a
treaty to protect and to promote investments. The preamble provides that the parties have agreed to the provisions
of the Treaty for the purpose of creating favorable conditions for the investments of nationals or companies of
one of the two states in the territory of the other state. Both parties recognise that the promotion and protection of
these investments by a treaty may stimulate private economic initiative and increase the well-being of the peoples
of both countries. The intention of the parties is clear. See also the ruling of the ICJ ina case concerning the rights
of US nationals in Morocco [1952] ICJ Repl176, 196. In this case, the USA argued that it had extensive consular
jurisdiction over its citizens resident in Morocco in 1950, in the same way as was the case in 1880, and that this
was recognised and confirmed by the provisions of the Madrid Convention, to which it was a party. The ICJ
rejected the contention for its lack of conformity with the preamble’s formulation of the purposes of the
Convention. According to the ICJ, ‘the purposes and objects of this Convention were stated in its Preamble in the
following words: “the necessity of establishing, on fixed and uniform bases, the exercise of the right of protection
in Morocco and of settling certain questions connected therewith ....”. In these circumstances, the Court cannot
adopta construction by implication of the provisions of the Madrid Convention which would go beyond the scope
of its declared proposes and objects. Furthermore, this contention would involve radical changes and additions to
the provisions of the Convention.” In the interpretation of investment treaties, a good illustration of preambles
being expansively interpreted to favour only investors at the expense of host states due to the language used
therein comes from Société Générale de Surveillance S.Av Republic of the Philippines ICSID Case No. ARB/02/6
available at https://www:.italaw.com/sites/default/files/case-documents/ita0782.pdf (accessed 12 August 2022).
Here, the tribunal held that ‘the object and purpose of the BIT supports an effective interpretation of article X(2).
The BIT is a treaty for the promotion and reciprocal protection of investments. According to the preamble, it is
intended to create and maintain favourable conditions for investments by investors of one Contracting Party in
the territory of the other. It is legitimate to resolve uncertainties in its interpretation so as to favour the protection
of covered investments.’

18 See article 8 of the Germany-Pakistan BIT available at https://investmentpolicy.unctad.org/international -
investment-agreements/treaty-files/1387/download.
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Borrowing from the 1959 Draft Convention, the next set of key BIT provisions deal with core
standards of protection, namely FET, non-discrimination, and full protection.*® In practice,
these standards of treatment have been interpreted expansively in favour of foreign investors
without generally considering the legitimacy of a host state’s measures that are found to have
violated such standards of treatment. For instance, with regard to FET, in Tecmed v Mexico, the
local government refused to relicense an operating waste treatment plant due to environment-
related breaches. The Tribunal found that, to avoid violating the FET obligation, the host state
must act in a manner that ‘does not affect the basic expectations that were taken into account
by the foreign investor to make the investment’.*®” Clearly, such an interpretation places an
onerous obligation on host states to meet such expectations.

In line with the findings in Tecmed above, it has been argued that the bar that was set by the
Tecmed Tribunal is particularly high for developing countries.’®® Evidently, for most SSA
countries that may be adopting modern and effective regulatory frameworks, a position such
as that of the 7ecmed Tribunal would have a chilling effect. In this regard, the Institute for
Sustainable Development (IISD) has argued that this may result in states shying away from the
risk of costly and embarrassing arbitration when considering regulatory changes, particularly
changes that might be seen as departing from foreign investors’ legitimate expectations under
some interpretations of the FET obligation. %

The fifth key provision of BITs deals with the matter of expropriation, both direct and indirect.
Indirect expropriation refers to a situation where an action by a state takes effective control of
the investment but not through direct acquisition of the legal property — this may, for instance,
take the form of putting in place a government board of directors.?*® In cases of expropriation,
the Hull formula of prompt, adequate and effective compensation®* is strictly applied without
considering the measure that led to the expropriation — as illustrated by the case of Santa Elena
v Costa Rica.**?

In this case, an investor from the USA bought land at USD 1.9 million along the Pacific Ocean
to build a residential park and resort. Subsequently, Costa Rica adopted an Ecological Decree
that turned the earmarked area into a national park. The investor successfully brought a case of
expropriation before an investment tribunal. Whilst awarding USD 16 million in compensation,
the Tribunal held that where property is expropriated, even for environmental purposes, the
state’s obligation to pay compensation remains.'® It can be concluded that, informed by the
Hull Doctrine developed during the colonial era, the expropriation provisions of BITs are

18 See articles 1, 2 and 3 of the 1959 Ger many-Pakistan BIT.

187 Tecnicas Medoambientales Tecmed S.A. v United Mexican States, ICSID Case No. ARB(AF)/00/2, Award,
May 29, 2003, paragraph 154.

18 Bernasconi-Osterwalder N, Cosbey A, Johnson L and Vis-Dunbar D Investment Treaties and Why they matter
to Sustainable Development: Questions and Answers (2012) 13.

189 Bernasconi-Osterwalder N, Cosbey A, Johnson L and Vis-Dunbar D (2012) 14.

190 Bernasconi-Osterwalder N, Cosbey A, Johnson L and Vis-Dunbar D (2012) 15.

¥ Dumberry P “Are BITs Representing the New Customary International Law in International Investment Law?’
(2010) Vol. 28 No. 4 Penn State International Law Review 676 677.

192 Compariia del Desarrollo de Santa Elena S.A. v Costa Rica ICSID Case No. ARB/96/1 Award, February 17
2000.

193 Compafiia del Desarrollo de Santa Elena S.A. v Costa Rica 192 at paragraph 72.
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generously interpreted in favour of investors at the expense of the laudable and objective
national interests of host states.

The last two BITs’ core provisions deal with transfer of funds and dispute settlement. In regard
to transfer of funds, the BITs obligate host states to permit foreign investors to freely transfer
their investment-related capital in and out of the host country but with no tangible exceptions
for host states to rely on.1%

By contrast, the dispute settlement provisions give investors the right to take their claims before
an international tribunal. These tribunals are made up of independent arbitrators that are not
bound to follow a unified system. Over the years, this system of investment-related dispute
resolution has been criticised as skewed towards the investors’ interests.**> More often than not,
when an investor brings a claim against a host state, the arbitrators find in favour of the
investors without genuinely considering the host state’s interests.

Consequently, it is evident from the analysis above that the Hull Doctrine, the Drago-Porter
Convention, and indeed the approach contained in both the ICC Code and the 1959 Draft
Convention, informed the one-sided nature of rules contained in BITs.'% As will be shown in
subsequent chapters, these rules have also been reflected in the majority of RITs as well as
national investment laws — hence contributing to the development of IIL in a manner that does
not balance the interests and obligations of the host states and those of investors, as the only
main obligation that BITs impose on investors is the duty to establish their investments in line
with the laws and regulations of the host state. Despite the obligation on investors to comply
with host states’ laws, it has been argued that generally tribunals do not appear to consider
investors’ compliance with the host state’s domestic environmental, labour, or tax law after the
investment is established.*®” This thus weakens the sole obligation on investors.

In conclusion, it can be said that the 1959 BIT model put together by Germany and Pakistan
clearly contributed to the development of IIL, as evidenced by the consistent adoption of its
structure and rules by a majority of the current 2,835 BITs,'* as almost all of them have, as
their focus, the protection of investors through high standards of treatment and international
arbitration in settlement of investment disputes. As will be shown in the section below and in
Chapter 3, this conclusion is further supported by the failed OECD multilateral agreement on

194 See article 6 of the Germany-Pakistan BIT.

1% See Van Harten G ‘A Case for an International Investment Court’ Investment Treaty News 7 August 2008
available at  https://www.iisd.org/itn/2008/08/07/commentary-a-case-for-an-inter national -investment-court/
(accessed 22 August 2018). According to VVan Harten, the current approach leads to systemic bias in favour of
investors’ rights over competing public interests due to the fact that professional arbitrators are offered perverse
incentives to encourage investor claims. See also Bernasconi-Osterwalder N, Coshbey A, Johnson L and Vis-
Dunbar D (2012) 42. Muchlinski P ‘Caveat Investor? The Relevance of the Conduct of the Investor Under the
Fair and Equitable Treatment Standard’ (2006) 55 International Comparative Law Quarterly 527.

196 According to UNCTAD, as at 1 May 2024 there were 2,835 bilateral investment treaties, of which 2,222 were
in force. See https://investmentpolicy.unctad.org/international-investment-agreements. A look at those BITS
reveals that, other than a few of them adopted after 2015, the majority are modelled on the 1959 Germany-
Pakistani BIT, which itself is aligned to elements of the unadopted Abs-Shawcross Draft Convention.

197 Bernasconi-Osterwalder N, Cosbey A, Johnson L and Vis-Dunbar D (2012) 35.

198 UNCTAD https://investmentpolicy.unctad.org/inter national -investment-agree ments.
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investment as well as some of the existing RITs, the elements of which are largely modelled
on the 1959 BIT.

2.6 Phase Il1: The evolution of 1L from 1959-2012

From 1960 to 2012, a number of developments occurred in the evolution of IIL, though this
section focuses only on those with a bearing on African countries. This phase shows how post-
colonial dynamics and the economic nationalism of newly independent states shaped the
evolution of IIL. Key events include the UN General Assembly Resolution on Permanent
Sovereignty over Natural Resources, the establishment of the ICSID Convention, the
proliferation of BITs, the emergence of RITs, and renewed attempts at multilateral regulation
of investments through the WTO and OECD. These events illustrate the growing tension
between capital-exporting and -importing states.

2.6.1 United Nations General Assembly Resolution 1803

The period 1959-1961 witnessed a wave of independence among many developing countries,
which then sought to protect their natural resources from foreign investors from their former
colonisers. This led to the adoption of a number of resolutions by the UN’s General Assembly
(UNGA). Of particular significance to this study is the 1962 UNGA Resolution 1803. The
Resolution declared that the ‘right of peoples and nations to permanent sovereignty over their
natural wealth and resources must be exercised in the interest of their national development
and of the well-being of the people of the state concerned’.**°

As regards regulation of foreign investments, the Resolution covered this in four paragraphs in
a manner that recognised both the interests of the host states and the investors. As for the rights
of host states, the Resolution reaffirmed that the admission of foreign investment was subject
to the authorisation, restriction or prohibition of the state.?® In principle, this gave host states
the right to set conditions of admission for foreign investors that could take the form of
performance requirements. (This would be useful to the quest by African countries to derive
substantive benefits from investments in their extractive industries.) As for investors’ rights,
the Resolution puts host states under an obligation to treat admitted foreign investments in
accordance with national and international law.2*

Furthermore, the resolution requires that acts of nationalisation or expropriation be based on
grounds of public utility, security or the national interest — which are recognised as overriding
purely individual or private interests — but subject to payment of appropriate compensation in
accordance with the rules in force in the state taking such measures in the exercise of its
sovereignty and in accordance with international law.?°2 In regard to the value of compensation,
reports show that during negotiations the USA proposed that appropriate compensation be
defined as ‘prompt, adequate and effective compensation’, but the proposal was withdrawn

199 United Nations General Assembly Resolution 1803, 14 December 1962, reprinted in (1963) 2 ILM 223.
20 Paragraph 2, Resolution 1803.
201 Paragraph 3, Resolution 1803.
202 paragraph 4, Resolution 1803.
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because it lacked support.2® This was a clear attempt by the USA to bring in the Hull Doctrine
(considered in earlier sections). Instead, the countries ended up adopting a position that
confirms the CIL requirement of compensation for expropriation by affirming that appropriate
compensation shall be paid for expropriation.

In view of the above, it is clear that, unlike the other attempts, this Resolution took a balanced
approach which is in line with the quest of African countries for deriving substantive benefits
from investments in their extractive industries. Unfortunately, despite the positive aspects of
the Resolution, it has no binding force, and it has been argued that, over time, it has had little
long-term impact on state practice relating to foreign investment protection.?* This view is
supported by the fact that African countries failed to insist on incorporating the ethos of
Resolution 1803 in their investment treaties (as seen in Chapter 3). As shown in the next
section, the post-colonial dynamics that led to the adoption of Resolution 1803 also contributed
to the establishment of the International Centre for the Settlement of Investment Disputes
(ICSID) as a mechanism for settling investment-related disputes such as those arising from the
acts of newly independent states.

2.6.2 Establishment of the ICSD

In 1965, the World Bank spearheaded the next notable development in IIL, namely the
establishment of the ICSID. The latter was created pursuant to a proposal by the then General
Counsel of the World Bank, Aron Broches. Broches proposed creating a mechanism for the
impartial settlement of international investment disputes, rather than seeking agreement on
substantive standards of treatment. This was due to divisions experienced during discussions
on the substantive standards of investment protection in multilateral fora, including the
UNO.2% This resulted in the establishment of the ICSID with the aim of providing a neutral
forum for the settlement of investment disputes. 2%

In practice, however, the ICSID has generally not lived up to the need to balance the interests
of all parties. This has resulted in criticisms that investment arbitration, mostly under the
ICSID,?" is an instrument in the hands of MNCs to ‘rein in democracy and to sue governments,
and that investment arbitration favours the interests of investors,’?% such that it puts private
investors’ rights above the public interest, thereby revealing an inherent pro-corporate bias.?%®

203 Newcombe AP and Paradell L Law and Practice of Investment Treaties (2009) 27.

204 Newcombe AP and Paradell L Law and Practice of Investment Treaties (2009) 31.

25 Lauterpacht E ‘Foreword in Schreuer’s The ICSID Commentary” (2001) xi.

206 Shihata I ‘Towards a Greater Depoliticization of Investment Disputes: The Roles of ICSID and MIGA” (1986)
1 ICSID Rev 1. According to Shihata, the ICSID was an attempt to provide a forum for conflict resolution in a
framework that carefully balances the interests and requirements of all the parties involved and attempts in
particular to ‘depoliticise’ the settlement of investment disputes.

27 As at 2020, 60 per cent of all known investor-state disputes had been filed at the ICSID. See Marceddu M and
Ortolani P ‘What Is Wrong with Investment Arbitration? Evidence from a Set of Behavioural Experiments’ EJIL
31 (2020), 409.

28 Marceddu M and Ortolani P EJIL 31 (2020), 408.

209 Eberhardt P and Olivet C ‘Profiting from injustice: How law firms, arbitrators and financiers are fuelling an
investment arbitration boom’ (2012) 8. Available at
https://www.tni.org/files/download/profitingfrominjustice.pdf (accessed 6 November 2023)
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These criticisms are not surprising, considering that from the outset, the ICSID was pro-
investor given that the whole idea was to ensure that investors’ claims would not be handled
by the domestic courts of host states. This is reinforced by the fact that the investment
agreements that were in place at the time the ICSID was created were structured in a manner
that only had investors rights, which could be enforced through arbitration, and no
corresponding rights for host states.

In conclusion, it can be argued that a key development in the evolution of IIL arising from the
establishment of I[CSID was the enhancement of the position of foreign investors when it comes
to the resolution of investment disputes against host states, since investment treaties could in
practice be enforced only by investors. It remains to be seen whether this position strengthened
or weakened during the next round of developments in IIL.

2.6.3 The growth of BITS

Reports indicate that in the period 1962—1982, European countries concluded BITs with a large
number of developing countries,?'° resulting in more than 170 BITs being negotiated by the
late 1970s.21* This state of affairs, combined with the adoption in 1974 of the Charter of
Economic Rights and Duties of States by the UNGA,?*? led the US business community to
request that the government institute a BIT programme like that of the Europeans.?'®
Consequently, in 1977 the USA initiated a programme aimed at developing a series of BITs
that would guarantee US investors prompt, adequate, and effective compensation for
expropriation — thereby establishing a body of state practice by both developed and developing
countries on this standard of compensation, as well as establishing a dispute mechanism to
enforce rights guaranteed to investors.?**

Through the US BITs programme, it was hoped that its development in parallel with the
European BITs might facilitate the negotiation of a multilateral investment protection
agreement.?'> Although this did not come to pass right away, one of the chief innovation of the
US BITs programme was guaranteeing investors the right to arbitrate investment disputes
directly with host states and obtain enforcement of resulting awards in domestic courts without
the involvement of the investor’s home state, as was the case in the colonial era.?®

210 According to Vandevelde K ‘U.S. International Investment Agreements’(2009) 24, by 1972 Germany had
entered into 46 BITs and Switzerland, into 27 BITs.

21 Bergman ‘Bilateral Investment Protection Treaties: An Examination of the Evolution and Significance of the
U.S. Prototype Treaty’ (1983) 16 N.Y.U.J Int’l L. and Pol. 3.

212 1975 United Nations General Assembly Resolution 3281(XXIX). The adoption of the Charter stimulated a
debate about the possible displacement of the standard of prompt, adequate and effective compensation for
expropriation by the standard termed ‘appropriate compensation’. See Vandevelde K ‘U.S. International
Investment Agreements’ (2009) 25.

23 Vandevelde K ‘U.S. International Investment Agreements’ (2009) 25.

24 Vandevelde K ‘U.S. International Investment Agreements’ (2009) 26.

25 Vandevelde K ‘U.S. International Investment Agreements’ (2009) 26.

216 Vandevelde K ‘U.S. International Investment Agreements’ (2009) 27.
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An examination of the US BITs programme clearly shows that its principles and rules did not
in any way consider the interests of developing countries that would be hosting the investors. 27
According to Vandevelde, the BITs were borne out of economic, legal and political
considerations that did not include the promotion of investment in developing countries.?'® The
economic consideration was to protect existing US investments against a variety of threats,
including discriminatory treatment, exchange controls, and expropriation, while the legal
consideration was to strengthen customary international legal protection for investment. 2%

The USA’s successes emboldened it to modify the structure of its BIT model as well as
consider regionalising its foreign investment policy. As regards modification of its BIT model,
from 1992 onwards US BITs introduced two additional elements, namely ‘that investments are
guaranteed freedom from performance requirements and that companies which are investments
may hire top managers of their choice, regardless of nationality’.??® As will be shown in
subsequent sections, this position is reflected in subsequent RITs, including the first regional
investment instrument entered into by the USA, analysed immediately below. This highlights
the influence of this development on the nature of IIL, and it is therefore clear that this partly
contributed to the current scenario of prohibiting the use of performance requirements in
investment treaties.

In view of the above it is clear that the developments associated with the growth of BITs during
the period under review resulted in continuation of the evolution of IIL that was pro-investor
rather than interested in balancing the interests of host states and investors.

2.6.4 The birth of regional investment treaties

In regard to the birth of RITs, in 1991 the USA started negotiating a Free Trade Agreement
(FTA) with Canada and Mexico that would include an investment chapter. This resulted in the
negotiation and adoption of the North America Free Trade Agreement (NAFTA), whose
Chapter 11 focused on investment regulation in a manner similar to provisions contained in
BITs signed by the USA.??! As with the BITs, the NAFTA incorporated provisions on non-
discrimination covering both NT and MFN; 222 absolute standards of treatment in regard to FET,
expropriation and transfer of funds;?%3 provisions prohibiting use of performance requirements

27 This is reinforced by statements by George Schultz, the then US Secretary of State, to the effect that the USA
initiated the global BIT programme to protect US investment in developing countries, and that its experience to
date had shown that interested countries were willing to provide US investors with significant investment
guarantees and assurances as a way of inducing additional foreign investment. See Egypt BIT transmittal letter to
the USA Senate (1986) 3. Available at https://2001-2009.state.gov/documents/organization/43559.pdf (accessed
30 November 2023).

218 See Vandevelde K “U.S. International Investment Agreements’ (2009) 31-32.

219 Vandevelde K ‘U.S. International Investment Agreements’ (2009) 31.

220 See submittal letter for the USA-Sri Lanka BIT at https://2001-
2009.state.gov/documents/organization/43588.pdf.

21 See Chapter 11 of the North America Free Trade Agreement. Available at
https://www.italaw.com/sites/default/files/laws/italaw6187%286%29.pdf (accessed 3 November 2023).

222 See articles 1102 and 1103.

223 See articles 1105 and 1109.
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and making it conditional for investors to employ senior management from nationals of the
host state;??* and provisions on dispute settlement through international arbitration.22>

As is evident in the provisions above, through this regional treaty the USA embarked on
regionalising its pro-investor foreign investment policy, one which did not impose any duties
on investors or grant any substantive rights to host states. This approach was subsequently
adopted in more FTAs,??® thereby perpetuating the development of IIL in a manner focusing
solely on investor protection through high standards of treatment and dispute settlement
through international arbitration. As shown in the next section, the USA, riding on this
momentum, proposed the introduction of a multilateral investment agreement as part of the
negotiation agenda during the multilateral trade negotiations under the General Agreement on
Tariff and Trade (GATT).

2.6.5 Efforts under the multilateral trade regime

In addition to regulating FDI, the failed ITO was intended to put in place a multilateral
framework for the regulation of international trade. Following the failure of the ITO, GATT?”
members gradually turned the GATT into a de facto international organisation responsible for
international trade relations.?”® The GATT remained in place until 1995 when the WTO
Agreement replaced it.

To facilitate further reduction of tariffs, the GATT provided for subsequent negotiations that
parties were to have from time to time.??® Between 1947 and 1994, then, GATT members
conducted a total of eight rounds of negotiations,?® and it was during the eighth round (known
as the Uruguay Round) that an opportunity arose to include investment as a subject for
negotiations. The Uruguay Round, which also led to the birth of the WTO, gave developed
countries such as the USA a chance to negotiate for a much more extensive code on investment.
This resulted in the incorporation of investment in the negotiation of two of the WTO
Agreements, namely the Trade Related Investment Measures Agreement (TRIMs Agreement)
and the General Agreement on Trade in Services (GATS).

As regards the TRIMs Agreement negotiations, owing to scepticism by most developing
countries about having investment as part of the multilateral trade system framework, the
negotiations were largely split along the lines of developed capital-exporting and developing

24 See articles 1106 and 1107.

225 See section B NAFTA.

2% |n 1998, the USA entered into an FTA with Chile that had a investment chapter. This trend continued, to the
extent that by 2002 it had entered into 10 FTAs with investment chapters. The European Union could not adopt
this approach at the time, as it lacked the competency to do so until the point at which the Lisbon Treaty was
amended to give it exclusive competence to negotiate foreign investment agreements. See European Parliament
‘Investment Rules in Trade Agreements: Developments and Issues in Light of the TTIP Debate’ (2015) 10.

227 General Agreement on Tariffs and Trade, 30 October 1947, 61 Stat. A-11, T.I.A.S. 1700, 55 U.N.T.S. 194.
28 UNCTAD (2003) 4.

229 General Agreement on Tariffs and Trade (1947), article XXVII bis.

230 The following were the eight rounds of the GATT negotiations: 1947 Geneva Round; 1949 Annecy Round;
1951 Torquay Round; 1956 Geneva Round; 1960-1961 Geneva and Dillon Round; 1964—-1967 Geneva-Kennedy
Round; 1973-1979 Geneva-Tokyo Round; and the 1986-1994 Geneva-Uruguay Round.
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capital-importing countries.?** The former, led by the USA, sought to achieve strong agreement
in the GATT for the protection of investment, while the latter, led by India, maintained that
rules on TRIMs would not allow them to implement their own development strategies. 2%

Owing to the huge differences above, the TRIMs A greement was consequently adopted by way
of compromise. As a result, as opposed to providing for investment establishment and
protection, as propounded by the USA, TRIMs merely focuses on investment related measures
that cause trade-restrictive and distorting effects in the area of trade in goods.?** While TRIMs
provides room for subsequent negotiations on investment after its entry into force, to this day
there have been no changes to the original make-up of the agreement.

By contrast, the GATS regulates services that may be provided through any of the following
four modes of supply: mode one (also known as consumption abroad); mode two (cross-border
supply); mode three (commercial presence); and mode four (temporary movement of natural
persons).?* It has been argued that mode three, on commercial presence, effectively regulates
investments through FDI.2% ‘Commercial presence’ is defined to mean any type of business or
professional establishment that comes about through (i) the constitution, acquisition or
maintenance of a juridical person, or (ii) the creation or maintenance of a branch or a
representative office, within the territory of a member state for the purpose of supplying a
service.?*® The concept of commercial presence introduced into the multilateral trading system
the notion that trade can be carried out through investment.?7 Therefore, through the regulation
of commercial presence, the GATS facilitates regulation of foreign investments in those sectors
to which a WTO member state has provided access without any limitation.?%

Consequently, in terms of the above analysis, the GATS regulates investments to a very limited
extent. This is because its focus is on ensuring that countries respect commitments they made
to allow investors to establish a business in such sectors that they decided to open up and hence
listed in their schedules of commitments.?*® However, this is subject to such conditions the host
countries indicated in advance in their schedules of commitments in accordance with the
GATS.?® In principle, the conditions clearly give host countries the right to discriminate against

231 Price D and Christy B ‘Agreement on Trade Related Investment Measures: Limitations and Prospects for the
Future’ in Stewart T P The World Trade Organisation: The Multilateral Trade Framework for the 21t Century
and the USA Implementing Legislation (1996) 447 451.

232 Price D and Christy B in Stewart T P (1996) 447 451.

233 Article of the 1 TRIMs Agreement states that the agreement applies only to investment measures related to
trade in goods.

234 See General Agreement on Trade in Services (GATS), Annex 1B WTO Agreement, article 1(2).

2% Chidede T ‘The Right to Regulate in Africa’s International Investment Law Regime’ (2018) Oregon Review
of International Law at 440.

236 GATS, Annex 1B WTO Agreement, article XXVI111(d).

237 Dattu R (2000) 24 Fordham International Law Journal 275 294.

238 Under the GATS, a member state is allowed to afford market access to the service suppliers and services of
other members, subject to listing such limitations in its schedule of commitments. See article XVI(2) of GATS.
239 GATS, Annex 1B WTO Agreement, article XVI.

20 GATS, Annex 1B WTO Agreement, article XVI(2).
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foreign investors and indeed restrict sectors in which investments can occur without inviting
international arbitration, as is the case with BITs.?*

Consequently, to this day there is no agreement under the multilateral trade system that
addresses investment establishment and protection, as originally required by capital-exporting
WTO member states. Therefore, there are no comprehensive rules that may be used to regulate
FDI under the WTO regulatory framework, notwithstanding subsequent attempts at putting
investment on the agenda of the WTO ministerial conferences.?*? This partly contributed to a
decision by developed countries that are WTO members to start negotiating a Multilateral
Agreement on Investment under the auspices of the OECD (discussed below).

2.6.6 OECD Multilateral Agreement on Investment

Asnoted above, a good number of the industrialised countries that were also part of the OECD
left the Uruguay Round feeling defeated by the developing countries, as the latter blocked their
pursuit of a high degree of investment liberalisation within the multilateral trading system.*
In the view of the OECD members, the proliferation of BITs and FTAs such as the NAFTA,
which incorporated high standards of investment protection, demonstrated that the time was
ripe to negotiate a multilateral investment treaty.*

Thus, in May 1995, the OECD ministers established a negotiating group to begin consultations
on the OECD Multilateral Agreement on Investment (MAI), which would set high standards
for investment liberalisation and protection of investors.?*> While the MAI would be open for
signature to all countries, to achieve an agreement within a short timeframe, OECD members
opted to negotiate it within their organisation while granting other interested countries, such as
Brazil and Argentina, observer status.?*¢ Accordingly, the MAI was intended to be exported
eventually to the WTO, where it would have completed a triumvirate of global liberalisation
agreements covering goods, services, and investment.?*’

Unlike the ITO Charter reviewed above, the MAI was more extensive in its coverage, as it
made provision for the rights of investors during establishment, in the course of operating their

21 In line with GATS, Annex 1B WTO Agreement article XVI(2), such conditions may take the form of
limitations on the number of foreign services suppliers allowed, on the number of foreign natural persons allowed
to come as part of the investment, and on the type of legal entity through which the investor may establish itself.

242 This is illustrated by the agenda of the 1996 Singapore Ministerial Conference, which addressed four key
issues: trade and investment, trade and competition policy, trade facilitation, and transparency in government
procurement. Investment was also part of the agenda of the Fifth WTO Ministerial Conference, held in Cancin,
Mexico in September 2003.

283 Dattu R ‘A Journey from Havana to Paris: The Fifty- Year Quest for the Elusive Multilateral Agreement on
Investment’ (2000) 24 Fordham International Law Journal 275 295

24 Dattu R (2000) 24 Fordham International Law Journal 275 297.

25 Dattu R (2000) 24 Fordham International Law Journal 275 295.

246 Dattu R (2000) 24 Fordham International Law Journal 275 295.

27 Mavroidis Petros ‘Regulation of Investment in the Trade Régime: From ITO to WTO’ in Zdenek Drabek and
Pertos Mavroidis (eds) Regulation of Foreign Investment: Challenges to International Harmonization (2013) 21
World Scientific Studies in International Economics 35. See paragraph 4 of the MAI’s preamble, which declares
that fair, transparent and predictable investment regimes complement and benefit the world trading system.
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investments, and in the event of disputes with host states.?*® Each of these was a key pillar of
the pro-investor rights contained in the MAI, and they are briefly analysed below.

Investment establishment provisions of the MAI

Since its inception, the OECD wanted the MAI to be exported to the WTO, and the MAI’s
structure therefore mirrored that of the WTO agreements.?*° Consequently, similar to the GATS,
the MAI’s chapter on investment liberalisation commenced with provisions on non-
discrimination and transparency. However, unlike the WTO agreements, and in line with the
negotiating parties’ desire of instituting a regime with high liberalisation standards, the non-
discrimination obligations requiring NT and MFN treatment for all types of FDI are very broad,
just like those in BITs.

In regard to NT, the MAI was couched in broad terms such that it does not require comparison
with like circumstances.?®® This is unlike the NT obligation under the WTO-covered
agreements, which is aimed at levelling the playing field between like domestically produced
goods or services and foreign goods or services,?** as the WTO Dispute Settlement Body has
emphasised on numerous occasions.?>?

Clearly, the MAI’s NT provision was drafted in favour of foreign investors at the expense of
host countries, as the provision’s failure to condition comparison to like circumstances may
enable a foreign investor to claim violation of the obligation even if, pursuant to a legitimate
public policy objective, a host state had afforded incentives to domestic investors in an area
envisaged as crucial for its industrialisation agenda. Such an area could very well be entirely
different from an area the foreign investor has invested in. This leads us to consider whether
the provisions pertaining to use of performance requirements and incentives are any better.

As regards the use of performance requirements, these have been used by many countries to
serve diverse policy goals such as improving the competitiveness of domestic industries,

28 See OECD ‘The Multilateral Agreement on Investment” 22 April 1998, paragraph 6, preamble. Available at
www.oecd.org/daf/investment (accessed 12 August 2018). This paragraph stipulates that the MAI had been put
together to establish a broad multilateral framework for international investment, one with high standards for the
liberalisation of investment regimes, investment protection, and dispute settlement procedures.

249 See Picciotto Sol ‘Linkages in International Investment Regulation: The Antinomies of the Draft Multilateral
Agreement on Investment’ (1998) University of Pennsylvania Journal of International Economic Law 19(3) 731—
768. According to Picciotto the MAI increasingly resembled a GATT for investments.

20 ‘Each Contracting Party shall accord to investors of another Contracting Party and to their investments,
treatment no less favourable than the treatment it accords to its own investors and their investments with respect
to the establishment, acquisition, expansion, operation, management, maintenance, use, enjoyment and sale or
other disposition of investments.” See OECD ‘The Multilateral Agreement on Investment’ 22 April 1998 available
at www.oecd.org/daf/investment 14,

21 Article 111 of GATT.

22 |n Japan — Taxes on Alcoholic Beverages Report of the Appellate Body (WT/DS8,10,11/R)/ DSR (1996) 20—
21, the WTO Dispute Settlement Body (DSB) held that to determine whether a product is like, an analysis of the
following factors must be made: physical characteristics of the product, end use of the product, tariff classification
of the product, and consumer tastes and habits in regard to the product. Inthe course of making this determination,
the WTO DSB clearly stated that the purpose of the NT obligation ‘is to ensure that internal measures not be
applied to imported or domestic products so as to afford protection to domestic production’. To that end, article
111 obliges members of the WTO to provide equality of competitive conditions for imported products in relation
to domestic products. See also European Communities — Measures Affecting Asbestos and Asbestos-Containing
Products (WT/DS135/R)/DSR 2001: V111, 3305.
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gaining technology, and increasing employment.?*® Unlike under the WTO’s TRIMs
Agreement, where prohibition is for only those performance requirements that violate the
GATT principles on NT and use of quantitative restrictions,?* the MAI provided a blanket
prohibition on use of performance requirements.?® The only exception was that performance
requirements targeting transfer of technology, location of headquarters, development of
facilities, and hiring of nationals could be permissible only if made as conditions for the receipt
of an advantage.?*® Evidently, by strictly prohibiting performance requirements, the MAI took
away from host countries the right to freely regulate in a manner that enables them and their
citizens to benefit from FDI. It has been argued that this flat and strict prohibition of the use of
performance requirements is further evidence of the privileged treatment given to foreign
investors by the MAI. 2%

In addition, the failure of the MAI to consider the plight of host states is also evident from the
failure by the MAI negotiators to agree on disciplining incentives that most developing
countries give out to attract foreign investors. At the time that the MAI was being negotiated,
evidence was abundant that poor countries were providing unsustainable incentives to attract
FDI and this was deemed to be contributing to a race to the bottom in terms of regulatory
prudence.?® Despite acknowledging that investment incentives are a source of distortions,
parties to the MAI indicated that after the MAI’s entry into force they would engage in further
negotiations to come up with provisions that would regulate the distortions.?*® OECD states’
lack of interest in dealing decisively with costly incentives clearly revealed their agenda of
establishing a multilateral framework biased in favour of investors. This position is reinforced
by the investment protection provisions examined below.

Investment protection provisions of the MAI

In regard to investment protection, the relevant MAI chapter is structured in a manner that is
similar to BITs and therefore our assessment in this section will not be detailed. The MAI’s
first key provision deals with affording FET as well as full and constant security and protection
to investors.?®® Similar to BITs, the MAI provides no definitions of these standards of

23 Thrasher Denae Rachel and Gallagher Kevin ‘215t Century Trade Agreements: Implications for Development
Sovereignty (2010) 38 Denver Journal of International Law and Policy 313, 338-340.

24 See article 2 of the TRIMs Agreement.

25 OECD “The Multilateral Agreement on Investment’ 22 April 1998 18.

26 OECD ‘The Multilateral Agreement on Investment’ 22 April 1998 20.

27 Picciotto Sol Linkages in International Investment Regulation: The Antinomies of the Draft Multilateral
Agreement on Investment (1998) 14.

28 See Picciotto Sol ‘Linkages in International Investment Regulation: The Antinomies of the Draft Multilateral
Agreement on Investment’ (1998) 14. According to him, smaller countries with weaker economies often feel it
necessary to offer investment incentives they can ill afford, in so doing contributing to the regulatory race to the
bottom that can occur when states offer special regimes for foreign investors, especially in special economic zones
or export processing zones.

29 OECD ‘The Multilateral Agreement on Investment’ 22 April 1998, 46.

260 OECD ‘The Multilateral Agreement on Investment’ 22 April 1998, Part IV at 50.
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protection, which poses problems for host governments similar to those faced pursuant to the
FET provisions in BITs.?5!

The second key provision under the investment protection section of the MAI deals with
expropriation. According to that provision, expropriations and akin measures that cumulatively
amount to expropriation are not to be permitted, except where they are taken in the public
interest, in a non-discriminatory manner, in accompaniment with payment of prompt, adequate,
and effective compensation, and in accordance with due process of law. 2?2

In addition to codifying the views of developed countries on compensation for
expropriations,?®® the main challenge with the above expropriation provision relates to the
aspect of akin measures that may have an effect equivalent to expropriation. Pursuant to this,
a government could be found to have violated the obligation through implementation of
legitimate legislation that indirectly ends up negatively impacting an investment, thereby
resulting in a practice of regulatory chill noted earlier.

Despite general agreement among MAI negotiators as to the tenor of the expropriation
provisions, a number of non-governmental organisations forcefully opposed these provisions
in view of the increasing cases brought by US investors against Canada with respect to
Canada’s environmental regulations.?®* In their view, the protection of investment against
government environmental regulatory measures would give individual property rights and the
profit-making capacity of corporations priority over the right of the state to regulate in the area
of environment or labour.?® This clearly shows that the MAI was perpetuating strong standards
of protection for investors instead of balancing them with those of the host states. It remains to
be seen whether the dispute-settlement provisions improved the situation.

Dispute-settlement provisions of the MAI

The MAI’s dispute-settlement provisions largely replicate the scenario under BITs in that they
provide for both state-to-state and investor-state dispute settlement (ISDS) mechanisms by
means of arbitration.?%® More particularly, regarding investor-state disputes, similar to BITs, the
MALI subjects host states to an unconditional consent to submit to international arbitration for
resolution of disputes.?®” Similar to BITs, the arbitration is to be conducted following the
procedures established by the ICSID, the United Nations Commission on International Trade
Law (UNCITRAL), or the ICC Court of Arbitration.?®® Consequently, even if the MAI were to
come into force as a multilateral framework governing FDI, it would not solve the prevailing

%1 The problems relating to such provisions have been amplified by liberal interpretations adopted by investment
arbitration tribunals, as exemplified by the Tecmed dispute with Mexico highlighted under the BITs section above.
See Tecnicas Medoambientales Tecmed S.A. v United Mexican States, ICSID Case No. ARB(AF)/00/2, Award,
May 29, 2003.

22 OECD ‘The Multilateral Agreement on Investment’ 22 April 1998, 50.

263 Dattu R (2000) 24 Fordham International Law Journal 275 299.

24 Dattu R (2000) 24 Fordham International Law Journal 275 299.

25 UNCTAD Foreign Direct Investment and the Challenge of Development: World Investment Report (1999)
134.

26 Part |V (C) and (D) 61-62.

%7 Part IV (D) (3.a) 62.

%8 part IV (D) (2.c) 61.
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BITs dispute-related problems faced by host states as a result of bias by arbitrators?®® and lack
of consistency by the arbitrators who handle investment disputes.

In conclusion, in the light of the analysis above, it is clear that even if the MAI was to have
come into force, it would not have provided a balanced and effective FDI regulatory framework
as envisaged by this study, as it was skewed towards the interests of investors. In this regard,
the provisions of the MAI further highlight that the development of IIL during this period
continued to focus only on investors’ interests and protection.

2.6.7 Conclusion on Phase |11

As shown above, although the phase commenced on a high note, with UNGA Resolution 1803
reaffirming the rights of host states (including sub-Saharan African countries) to set conditions
of admission for foreign investors (which would be useful to African countries), by the end of
the phase the main development in the evolution of IIL was the enhancement of standards of
protection for investors and the establishment of a dispute settlement tribunal, in form of the
ICSD, to enable investors to easily enforce the high standards of protections.

Lastly, the proliferation of BITs, the birth of RITs, and the negotiations that resulted in the Draft
MALI further contributed to IIL’s developing in a manner that does not incorporate substantive
duties for investors but instead focuses on investors’ interests and protection. As shown below,
this trend continued until about 2012, when a new generation of investment treaties started to
emerge due to the realisation by some of the capital-exporting countries of the challenges
associated with hosting investors that have no duties imposed on them.

2.7 Phase IV: A new generation of investment treaties and recent
developments

This final phase covers the period from 2012 to date, emphasising recent developments and
reforms in IIL. This section explores how the rise of new investment agreements, shifts in state
practices, and increasing criticism of the traditional BIT model have influenced the
contemporary landscape of IIL.

2.7.1 Development of a new generation of investment treaties

In 2012, UNCTAD observed that a new generation of investment policies was emerging.
According to UNCTAD, this placed inclusive growth and sustainable development (SD) at the
heart of efforts to attract and benefit from FDI, leading to specific investment policy challenges

29 See Bernasconi-Osterwalder N, Cosbey A, Johnson L and Vis-Dunbar D (2012) 42. According to them, as
long as each party appoints its own arbitrator, there will be doubts that the party-appointed arbitrator can be truly
impartial or independent. Furthermore, the fact that lawyers who work on investor-state cases can also serve as
judges of those disputes presents a further avenue for bias. An investor’s attorney who is arguing in one investor—
state dispute for a broad interpretation of the FET standard may be sitting as an arbitrator in another dispute where
the scope of the FET obligation is at issue and render a decision influenced (consciously or subconsciously) by
the arguments advanced by his or her investor client in the separate dispute.
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at the national and international levels.?’® Pursuant to this, at the national level, these challenges
included incorporating SD objectives in investment policy and ensuring investment policy
relevance and effectiveness.?’* At the international level, there was a need to strengthen the
development dimension of international investment agreements (I[As), balance the rights and
obligations of states and investors, and manage the systemic complexity of the IIA regime.?"

To assist countries in addressing the challenges posed by the new investment policy agenda,
UNCTAD produced a comprehensive Investment Policy Framework for Sustainable
Development (IPFSD). This consisted of 11 core principles for investment policy-making,
guidelines for national investment policies, and guidance for policy-makers on how to engage
with the international investment policy regime.?”® The first core principle states that the
overarching objective of investment policy-making is to promote investment for inclusive
growth and SD.?" Interestingly, compared to the old generation of investment treaties, the
IPFSD also includes principles on the host state’s right to regulate, the need to balance rights
and obligations of states and investors in the interest of development for all, as well as the need
to ensure that investment promotion and facilitation are designed to minimise the risk of
harmful competition for investment.?’

This shift towards a new generation of investment regulatory regimes is partly exemplified by
investment treaty models adopted post-2012 by countries such as Brazil,?”® Nigeria,?”” and
Canada.?”® However, for the purposes of this study, only a selected number of novel provisions
of the 2014 Brazil Cooperation and Facilitation Investment Agreement (CFIA) are briefly
examined in order to illustrate the highlighted shift.

The CFIA is mainly credited for its focus on investment facilitation (IF), cooperation and risk
mitigation, rather than on liberalisation and protection, though some limited elements of both
are included.?”® IF provisions are mostly concerned with market access and in the context of
the CFIA, the same is presented from the dimensions of money transfers, visa processing,
licenses environmental certifications, and provisions for institutional cooperation, which are
all considered key for facilitation of developmental gains from FDI by developing countries. 2

20 UNCTAD Towards a New Generation of Investment Policies: World Investment Report 2012 99
https://unctad.org/system/files/official-document/wir2012_embargoed_en.pdf.

211 UNCTAD World Investment Report 2012 99.

272 UNCTAD Towards a New Generation of Investment Policies: World Investment Report 2012 100.

213 UNCTAD Towards a New Generation of Investment Policies: World Investment Report 2012 104.

274 UNCTAD World Investment Report 2012 106.

25 UNCTAD World Investment Report 2012 107.

276 2014 Brazil Cooperation and Facilitation Investment Agreement.

2772016 BIT between Nigeria and Morocco.

278 2021 Model Foreign Investment Promotion and Protection Agreement for Canada.

2% Morosini F and Ratton Sanchez Badin ‘The Brazilian Agreement on Cooperation and Facilitation of
Investments (ACFI): A New Formula for International Investment Agreements?’ Investment Treaty News
Quarterly Issue 3. Volume 6. August 2015 3-5 available at https://www.iisd.org/system/files/publications/iisd-
itn-august-2015-english.pdf.

20 According to article 10 on corporate social responsibility, the investors and their investments shall strive to
carry out the highest level possible of contribution to the sustainable development of the host state and the local
community, by means of the adoption of a high degree of socially responsible practices, taking as a reference the
voluntary principles and standards defined in Annex Il — ‘Corporate Social Responsibility.” The annexed
voluntary principles essentially enable the imposition of performance requirements on investors. See also
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Pursuant to this provision, unlike in traditional BITs, under the CFIA, host states are to facilitate
investments that are likely to contribute to the development of the host state.?s* This positive
position is enhanced by the CFIA’s introduction of duties for investors. Investors are to observe
the duties in order for them to able to enjoy the benefits of facilitation provided by a host
state.82 Although the obligations in question are not substantive enough, the approach of the
CFIA embraces UNCTAD’s IPFSD core principles and these put contribution to a host
country’s development at the centre of IF.

In conclusion, as shown above, the Brazil CFIA goes a long way not only in adopting the
concept of a new generation of investment, as advocated in UNCTAD’s IPFSD, but also in
enabling IIL’s development by promoting investment treaties that incorporate sustainable
development and introduce investors’ obligations. It remains to be seen whether this ethos is
also reflected in the other recent developments discussed below.

2.7.2 Recent developments under regional investment treaties

At the regional level, several developments in the area of IIL may have a bearing on the quest
of African countries for substantive benefits from investments in their extractive industries.
The first is the proliferation of broad economic agreements among groups of countries (the so-
called mega-regional agreements) whose investment chapters address investment regulation in
a manner which is reform-oriented, with provisions aimed at ensuring a balance between
investment protection and the right of states to regulate in line with UNCTAD’s IPFSD.
Between 2018 and 2020, more than five of such mega-regional agreements were adopted,?83
but for the purposes of this study, the focus is on selected provisions of the 2018 United States—
Mexico—Canada Agreement (USMCA), which replaced the NAFTA (discussed earlier).

Unlike the NAFTA, the USMCA has reform-oriented language, beginning with a preamble that
recognises the state’s right to regulate in areas such as health, safety and the environment.?84
As regards standards of treatment, the NT and MFN provisions now include public welfare
criteria to situate the like-circumstances analysis, such that consideration must be given to

Morosini F and Ratton Sanchez Badin ‘The Brazilian Agreement on Cooperation and Facilitation of Investments
(ACFI): A New Formula for International Investment Agreements?’ 4.

21 See article 10 of the Cooperation and Investment Facilitation Agreement between the Government of the
Federative Republic of Brazil and the Government of the Republic of Mozambique available at
https://www.iisd.org/systenvfiles/publications/comparison-cooperation-investment-facilitation-agreements.pdf
(accessed 13 June 2023).

282 Bernasconi-Osterwalder and Brauch (2015) Comparative Commentary to Brazil’s Cooperation and Investment
Facilitation Agreements (CIFAs) with Mozambique, Angola, Mexico, and Malawi available at
https://www.iisd.org/system/files/publications/commentary-brazil-cifas-acfis-mozambigue-angola-mexico-
malawi.pdf. (accessed 13 June2023).

23 These include the 2018 United States—Mexico—Canada Agreement Regional Comprehensive Economic
Partnership (RCEP); the 2020 China—EU Comprehensive Agreement on Investment (China-EU CAl); the EU-
Canada Comprehensive Economic and Trade Agreement; and the 2020 EU-United Kingdom Trade and
Cooperation Agreement.

24 Article 14.1.
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whether the treatment distinguishes between investors or investments on the basis of legitimate
public welfare objectives.?8® This is an improvement on the BITs, NAFTA and MAL

Lastly, owing to challenges associated with investment arbitration disputes, no ISDS claims
can be brought against Canada or by a Canadian investor, as the USMCA excludes such
claims.?8 Furthermore, the USMCA largely eliminates automatic ISDS as a general principle,
but preserves a form of automatic ISDS, as between the USA and Mexico, with respect to
investments involving government contracts in only the following five sectors: oil and natural
gas, power generation, telecommunications, transportation, and infrastructure.?8’” This also
clearly highlights a shift in IIL from the previous insistence that investment disputes not go
before national courts.

Consequently, as exemplified by the provisions above, in recent times RITs have contributed
to IIL’s shift from not imposing obligations on investors to now imposing them, as well as
from no longer strictly insisting on international arbitration of investment disputes. This
therefore calls for an examination of the multilateral level developments to assess whether this
shift has also been adopted at that level.

2.7.3 Recent developments at the multilateral level

At the multilateral level, one recent development with a bearing on the development of IIL is
the call for the creation of a World Investment Court (WIC). Investment arbitration tribunals,
like most international tribunals, have been heavily criticised for what many deem to be a
legitimacy crisis, one where the most severe issue is unpredictable and inconsistent investment
arbitral awards.?®® As a strategy to address concerns associated with investment arbitration, in
2017 the UNCITRAL established a working group, known as Working Group III, with a
mandate to work on possible reforms of the ISDS.2°

As part of the core reforms, Working Group III has proposed the creation of a Multilateral
Investment Tribunal (MIT) entailing two critical changes of what currently exists. The first is
ensuring that the MIT comprises tenured adjudicators who are permanently appointed and
remunerated, as opposed to arbitrators appointed and remunerated by the parties.?*® The second

25 Article 14.4.

26 Article 14.2(4).

27 Annex 14-E.

28 Brower CN and Schill SW ‘Is Arbitration a Threat or a Boon to the Legitimacy of International Investment
Law?’ (2009) 9 CHI. J. INT’L L. 471 at 477.

29 See also European Commission CETA: EU and Canada agree on new approach on investment in trade
agreement 1P/16/399 (29 February 2016). As with the reforms by Working Group 111, the European Union and
Canada agreed to develop a permanent investment court under the EU-Canada CETA to better protect investment
and resolve investment disputes.

20 Sahaj Mathur ‘The UNCITRAL Working Group Il negotiations and the Multilateral Investment Court:
Scrutinizing consistency in Investor State Dispute Settlement’ (2022)
https://efilablog.ora/2022/04/22/the-uncitral-working-group-iii-negotiations-and-the- multilateral -investment-
court-scrutini zing-consistency-in-investor-state-dispute-settle ment/
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change is that the MIT would have two chambers, one a court of first instance and the other an
appellate body.?**

It is clear that, going forward, countries would like to address challenges associated with ISDS
meaningfully by ensuring that investment disputes are no longer resolved through ad hoc
arbitration mechanisms and move away from current IIL dispute-settlement mechanisms that
focus solely on the protection of investors.

2.8 Concluding analysis of the development of 1L

At the outset of the chapter, it was noted that this study aims to contribute to the theory and
legal debate around the content of IIL. Indeed, there is a growing body of knowledge on the
content IIL, especially on the question of whom the law favours, as exemplified by the writings
of African scholars. In this regard, Asante was among the first African scholars to contribute to
this debate.

According to him, due to the fact that the development of international norms relating to foreign
investment followed the substantial expansion of transnational business operations from
Western Europe and the USA to Latin America, Asia and Africa, those norms were preoccupied
with the protection of the person and property of aliens in distant lands. %2 Asante consequently
concludes that much of the contemporary disenchantment among developing countries with
the traditional principles relating to foreign investment is traceable to the failure of these
principles to address the interests of host countries by defining the responsibilities of investors
and their home countries.?%

Furthermore, Mbengue and Schacherer have argued that IIL is concerned mainly with the
protection of foreign investors and their investments, and, as a result, in much of traditional
and current treaty practice there is no balance between the rights and obligations of investors
and those of states.?%* Similarly, in the context of the right to regulate, Chidede argues that
investment treaties, in their development, did not incorporate host states’ regulatory autonomy,
as doing so would have posed an obstacle to investment protection since such instruments were
negotiated and crafted by developed countries as legal instruments to protect investments made
in developing countries by their nationals.?%> More recently, as Kondo notes, in recent years a
growing number of scholars have revisited or criticised the history and present state of foreign
investment laws, arguing, as Linarelli et al. do, that the roots of foreign investment protection

Plhttps://uncitral.un.org/sites/uncitral.un.org/files/media-
documents/uncitral/en/030222_pertinent_elements_of_selected_international_courts_final.pdf.

22 Asante S B K ‘International Law and Foreign Investment: A Reappraisal’ (1988) 37(3) International and
Comparative Law Quarterly 588-628. Available at http://www.jstor.org/stable/760279 (accessed 16 July 2023).
2% Asante S B K International Law and Foreign Investment: A Reappraisal” (1988).

294 Mbengue M M and Schacherer S ‘The “Africanization” of international investment law: The Pan-African
Investment Code and the reform of the international investment regime’ (2017) 18 The Journal of World
Investment and Trade 414 at 434.

2% Chidede T Entrenching The Right to Regulate in The International Investment Legal Framework: The African
Experience (upublished Doctor of Laws thesis, University of Western Cape, 2019) 47-48.
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lie in violence or coercion;?% as a result, African states had little say in the development of the
rules governing FDIs.2%"

The arguments by the African scholars above align with the findings of this chapter. In
examining developments from phases I to IV, it became evident that the evolution of IIL has
been influenced mainly by the desire of capital-exporting countries for a regulatory framework
that protects investors from their countries through high standards of investment protection and
binding dispute-settlement mechanisms for enforcing investors’ rights that are not under the
control of host states. This was reinforced by the absence from IIL instruments of obligations
on investors and of rights for host states, such as the right to make use of performance
requirements to facilitate balancing the rights of the parties to an investment agreement.

Consequently, this study finds that IIL has evolved in a manner that favours the interests of
investors as opposed to balancing the interests of both parties. It is precisely for this reason that
since 2012 there has been a policy shift in some countries, especially developing countries,
towards linking investment with sustainable development.

2.9 Chapter conclusion

The history of IIL shows that this branch of international law has mostly been one-sided and
does not take into account the interests of host states, such as those in Africa. As a result, there
are currently no investment rules at the multilateral or international level that could enable
African countries to derive substantive benefits from investments in their extractive industries.

Consequently, in the next chapter we analyse the regulatory frameworks in selected African
RECs as well as at the continental level to assess whether they have addressed the challenges
observed in this chapter and hence provide African countries with a regulatory framework on
investments that could enable them to derive substantive benefits from FDI coming into their
respective countries in general and their extractive industries in particular.

2% Kondo T (ed) ‘Law and Investment in Africa: The Governance of Foreign Direct Investment in Zimbabwe
Law, Democracy & Development 25(1) 463-481° in Zongwe D P (2022).
27Kondo T (ed) ‘Law and Investment in Africa in Zongwe D P (2022).
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Chapter 3:
Regional and Continental Regulation of Investment and Mining-
Related Investment

3.1 Introduction

FDI can provide financial stability, promote economic development, and enhance the well-
being of societies. It has been observed that the promotion of sustainable development is
ultimately the promotion of investment that improves sustainability and promotes equitable
social and economic development.?®® Furthermore, the 2015 Addis Ababa Action Agenda on
Financing for Development recognises FDI as one of the most development-friendly sources
of investment, as it can create jobs, develop technology and new productive capacity, and help
local firms access new international markets.?%®

However, not all investments contribute to sustainable development owing to the narrow focus
by most regulatory frameworks on the quantity rather than quality of investments.3® As shown
in Chapter 2, this is partly influenced by the fact that IIL has evolved in a manner that favours
the interests of investors as opposed to balancing the interests of both parties. Over the years,
developing countries have based their domestic investment laws on principles emanating from
such one-sided IIL, aiming only at attracting investments irrespective of the actual benefits
flowing from them. This thus calls for effective regulatory systems to be put in place to promote
both quantity and quality of FDI by striking a proper balance between the rights and duties of
investors and host states.

Consequently, this chapter assesses the extent to which regional and continental regulations on
FDI exist that effectively address both the investor and the host state’s interests, in general and
in the extractive industry in particular. The assessment begins with an analysis of regulatory
frameworks in the following two African RECs: COMESA and ECOWAS. This will be
followed by an analysis of the extent to which an investment regulatory framework exists at
the AU level that could assist in the attainment of the objectives of this research. Like Chapter
2, this chapter lays the foundation for a better analysis and understanding of the regulatory
frameworks in the selected sub-Saharan African countries discussed in chapters 4 and 5. The
chapter also lays the basis for the recommendations made in Chapter 6 of this study.

2% Bernasconi-Osterwalder N, Cosbey A, Johnson Land Vis-Dunbar D Investment Treaties and Why They Matter
to Sustainable Development: Questions and Answers (2012) International Institute for Sustainable Development
1.

29 United Nations Department for Economic and Social Affairs Addis Ababa Action Agenda of the Third
International Conference on Financing for Development. (2015) New York 22.

30 Bernasconi-Osterwalder et al. Investment Treaties and Why They Matter to Sustainable Development:
Questions and Answers (2012) 1.
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3.2 Overview of regional regulation of foreign direct investment

Over the years, African countries within the various regional groupings have either come up
with standalone investment agreements or chapters dealing with investment within existing
regional trade agreements. Currently, the following three African RECs have put in place
regional investment regulatory frameworks: COMESA, ECOWAS and SADC. However, in
this chapter, we only assess the extent to which regulatory frameworks in COMESA and
ECOWAS effectively regulate investment in the manner envisaged by this study. It is worth
pointing out that the African countries that this study focuses on are also members of at least
one of the highlighted three RECs. In the analysis, an assessment will also be made if the REC
in question has put in place FDI regulations specific to the extractive industry.

3.3 COMESA investment regulatory framework

COMESA is a free trade area comprising 21 member states and extending from North Africa
through to Central and East Africa and down to Southern Africa. In the treaty establishing it,
signed in 1993 in Kampala, member states recognised the importance of higher investment
flows for the development of the region and agreed to promote and protect private
investments.3%? Pursuant to a communiqué of the third COMESA Summit, held in Kinshasa,
Democratic Republic of the Congo on 29 June 1998, a decision was made by the COMESA
heads of state and government to establish the COMESA Common Investment Area (CCIA). 32
This was aimed at enhancing COMESA’s competitiveness in attracting foreign direct and
cross- border investment.3%

Consequently, in May 2007 the COMESA heads of state and government adopted the
Investment Agreement for the CCIA to facilitate the establishment of COMESA as a common
investment area. The CCIA Agreement, the aim of which was to attract FDI as well as cross-
border investment from member states,®® was replaced in 2018 by the Revised Investment
Agreement for the COMESA Common Investment Area (Revised CCIA). In line with the said
aim, under its part two, the Revised CCIA Agreement establishes the CCIA to facilitate
investments that support sustainable development of member states; jointly promote COMESA
as an attractive investment area; and providle COMESA investors, in the conduct of their
business, with a balance of rights and obligations between investors and member states.3%

301 As at 18 July 2018, the following 19 countries were member states of COMESA: Burundi, Comoros,
Democratic Republic of Congo, Djibouti, Egypt, Eritrea, Ethiopia, Kenya, Libya, Madagascar, Malawi, Mauritius,
Rwanda, Seychelles, Sudan, Swaziland, Uganda, Zambia and Zimbabwe. Tunisia and Somalia joined COMESA
on 19 July 2018 as the 20t and 215t member states.

302 COMESA Treaty, articles 158 and 159 available at www.comesa.int/wp-content/uploads/2016/06/COMESA-
Treaty.pdf (accessed 22 August 2018).

303 COMESA ‘Investment Agreement For The COMESA Common Investment Area’ (2007) Preamble available
at http://investmentpolicyhub.unctad.org/Download/TreatyFile/3092 (accessed 22 August 2018).

304 Revised CCIA Agreement, COMESA (2018), paragraph 3, preamble.

305 Revised Investment Agreement for the COMESA Common Investment Area CCIA Agreement, COMESA
(2018), paragraph 3, preamble.

306 Revised CCIA Agreement, COMESA (2018), article 2.
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By contrast, the predecessor of the Revised CCIA was regarded as innovative because it aimed
at achieving more balanced investment protection and ensuring that investment benefits flow
back to local communities.3%” This calls for an assessment of selected provisions of the Revised
CCIA to assess if it is also innovative. The discussion begins with an analysis of provisions on
investment liberalisation, followed by those on investment protection, and concludes by
examining those that provide for the duties of investors and the rights of host states.

3.3.1 Investment liberalisation and promotion

Investment liberalisation under the Revised CCIA is anchored on the principle of transparency.
Transparency is central to the inferences potential investors draw with respect to the investment
climate, hence making it a crucial determinant of the political and economic risk foreign
investors face when making a foreign investment decision.*®® Consequently, the Revised CCTIA
places four general obligations on COMESA member states. These are analysed below.

First, COMESA member states are called upon to take appropriate actions aimed at promoting
transparency and consistency in the application as well as interpretation of investment laws. 3%
This entails putting in place relevant investment-related regulatory frameworks and setting up
investment-related tribunals that have well-qualified personnel. In this regard, it is said that
well-functioning institutions are ones in which the rules are clear, are seen to be objectively
and consistently applied, and are observable.3'° This first obligation is augmented by the duty
to publish all relevant measures,** as well as the duty to inform the general public and other
COME SA member states within 30 days of either adoption of any new laws or amendments to
existing laws that affect investments.3*? The expectation is that such a transparent scheme
would promote investment in host states.

The transparency obligation is critical for investors, as host states are called upon to admit only
those investment that are made in accordance with their laws and regulations.®*® This accords
with an arbitration ruling where an investor’s suit against Equatorial Guinea was thrown out
because he failed to comply with the domestic laws when making his investment. In particular,
the majority view of the arbitrators was that an investor bears the onus of having knowledge
of, and ensuring compliance with, the host state’s domestic law and that failing to do so is
tantamount to negligence.3! It is thus clear that for investors to appraise themselves of the laws

307 Mbegue M ‘The quest for a Pan-African Investment Code to promote sustainable development’ (2016) 5(5)
BRIDGES AFRICA available at https://www.tralac.org/images/docs/9927/bridges-africa-june-2016.pdf 5
(accessed 1 March 2019)

38 Rosendorff P and Kongjoo S ‘Importing Transparency: The Political Economy of BITs and FDI Flows’ (2012)
available at https://files.nyu.edu/bprl/public/papers/RosendorffShinAPSA2012.pdf(2012) 4-6 (accessed 30
March 2019).

309 Revised CCIA Agreement, COMESA (2018), article 5(a).

310 Rosendorff Peter and Kongjoo Shin 6.

311 Revised CCIA Agreement, COMESA (2018), article 4(2).

812 Revised CCIA Agreement, COMESA (2018), article 4(3).

313 Revised CCIA Agreement, COMESA (2018), article 1(9).

814 Grupo Francisco Hernando Contreras v the Republic of Equatorial Guinea ICSID Case No. ARB (AF)/12/2
4 December 2015 Award available at https://www.italaw.convsites/default/files/case-documents/italaw7119.pdf
(accessed 20 April 2019), paragraph 234.
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of a host country, that country must publish its laws and regulations, as envisaged by the first
obligation above.

The second investment promotion obligation that COMESA member states have is the duty to
strengthen investment facilitation, promotion and liberalisation so as to contribute continuously
and significantly to achieving the objective of a more liberal and transparent investment
environment.®*® According to the Revised CCIA, facilitation is to be attained through more
transparency as well as simplifying and expediting procedures for applications and approvals
of investment projects at all levels. 3¢ By contrast, promotion is to be achieved through inbound
familiarisation tours for investors from capital-exporting countries and the exchange of lists
of promoted sectors or industries where member states could encourage investments from other
member states.3!

Lastly, liberalisation is to be accomplished through opening up all industries for investment to
COMESA investors, as well as unilateral reduction and elimination of restrictive investment
measures such as rules, regulations and policies relating to investment; rules on licensing
conditions; rules relating to access to domestic finance; and rules to facilitate payment,

receipt and repatriation of profits by investors.3!

Clearly, the obligation above only takes into account the interests of investors instead of
balancing them with the interests of the host states and their inhabitants. The Revised CCIA
ought to have made provision for the use of performance requirements by member states to be
part of the facilitation and liberalisation process. As noted before, performance requirements,
if properly utilised by host states, can lead to improvement in the competitiveness of domestic
industries, the gaining of technology, and an increase in employment levels.3°

The only performance-requirement-related provision that the Revised CCIA Agreement
contains is one dealing with the movement of labour. According to that provision, member
states shall accord to investors the right to hire technically qualified persons from any country
and such persons shall have full rights to enter and receive the necessary authorisation to reside
in the member state, subject to the laws in force in that member state, promptly and without
burdensome requirements.®?° This is however subject to a qualification that priority shall be
accorded to workers who possess the same qualifications and are available in the host member
state or any other member state of COMESA..3?! It is only through this limited qualification that
local labour force would be considered. One would have expected the provision to go further

315 Revised CCIA Agreement, COMESA (2018), article 5(b).

316 Revised CCIA Agreement, COMESA (2018), Schedule I(a).

817 Revised CCIA Agreement, COMESA (2018), Schedule 11(1) and (4).

318 Revised CCIA Agreement, COMESA (2018), article 9.

319 See Section 2.6.6 above. See also Nikiéma Suzy ‘Performance Requirements in Investment Treaties’ Best
Practices Series December 2014 1 available at https://www.iisd.org/sites/defaul t/files/publications/best-practices-
performance-requirements-investment-treaties-en.pdf (accessed 30 March 2019).

320 Revised CCIA Agreement, COMESA (2018), article 16.

321 Revised CCIA Agreement, COMESA (2018), article 16.
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and provide an obligation requiring the building of local capacity so as to facilitate future
benefit from the investment by the locals.

The third obligation that is part and parcel of investment promotion requires the member states
to take appropriate actions to enhance the attractiveness of their investment environment for
direct investment flows.*?? The question that the Revised CCIA has not addressed is: What
amounts to appropriate actions that would result in enhancing attractiveness of an investment
environment? This opens the door for the use of costly incentives by COMESA member states.
This view finds support in the fact that the Revised CCIA half-heartedly disciplines use of
investment incentives by calling upon members to avoid only those incentives that are related
to labour, environment, health and safety.®?® This is a major weakness of the chapter on
investment promotion of the Revised CCIA, as it fails to decisively discipline investment
incentives, which is a major concern in most developing countries including those in
COMESA.3

This weakness is compounded by the fact that a lot of discretion is given to member state
governments as what is meant by ‘appropriate’, as it is not defined or circumscribed under the
Agreement. Consequently, even if a COMESA member state were to implement an incentive
that ends up disadvantaging the country due to selfish motives by those in power, the officials
of such a member can easily justify the measure as being appropriate. Furthermore, although
the Revised CCIA in the substantive provisions aimed at implementing its obligations calls
upon members to jointly implement liberalisation programmes, it surprisingly proceeds to
allow member states to implement these programmes unilaterally.®?® This consequently
provides further room for use of inappropriate incentives.

The fourth and last investment promotion obligation on COMESA member states requires them
to ensure observance of the provisions of the Revised CCIA Agreement by the regional and
local government authorities within their territories. %2 This makes sense, considering that other
than complying with laws and regulations at national level, there may also be times when an
investor is called upon to comply as well with specific regional or local government regulations
— and any challenges at that level will still result in liability by the central government. In this
regard, in Metalcald Corporation v the United Mexican States the Tribunal held that the
absence of a clear rule as to the requirement or not of a municipal construction permit, as well
as the absence of any established practice or procedure as to the manner of handling
applications for a municipal construction permit, amounted to a failure on the part of Mexico
to ensure transparency.®?’

322 Revised CCIA Agreement, COMESA (2018), article 5(c).

323 According to article 5(f) of the CCIA Agreement, member states are called upon not to waive or otherwise
derogate from or offer to waive or otherwise derogate from measures concerning labour, public health, safety or
the environment as an encouragement for the establishment, expansion or retention of investments.

324 This will be illustrated in Chapter 4 with case studies of Malawi and Niger.

32 Revised CCIA Agreement, COMESA (2018), article 9(2).

3% Revised CCIA Agreement, COMESA (2018), article 5(e).

327 ICSID Case No. ARB (AF)/97/1 paragraph 89 available at https://www.italaw.comvsites/default/files/case-
documents/ita0510.pdf (accessed 1 April 2019).
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In conclusion, it is clear that the obligations relating to investment liberalisation and promotion
under the Revised CCIA Agreement are tailored in a manner that does not balance the interests
of investors and those of host states. This aspect of the Revised CCIA Agreement shows that it
would not enhance FDI benefits in COMESA member states’ extractive industry. However, it
remains to be seen if this has been moderated by provisions in subsequent parts — hence our
consideration below of the part on investment protection.

3.3.2 Investment protection

Investment protection is regarded as the core motivation for International Investment
Agreements (I1As).3%8 In this regard, it is said that the protection standards in IIAs are perhaps
the standards most keenly followed by foreign investors.®® Most IIAs provide five key
protection standards: fair and equitable treatment; full protection and security; protection from
discriminatory treatment; protection from expropriation; and free transfer of funds.3%

In line with this international trend in IIAs, the Revised CCIA caters for investment protection
through six key provisions, namely those dealing with non-discrimination in regard to NT and
MFN issues; fair judicial and administrative treatment (FJAT); transfer of assets; expropriation;
compensation for losses; and dispute settlement. Five of these provisions are analysed below,
starting with those on non-discrimination, to assess the extent to which (if at all) the interests
of investors and host states are balanced so as to contribute to enhancing the benefits that
COMESA member states derive from their extractive industries.

Protection from non-discrimination

The principle of non-discrimination is central to investment protection under the Revised
CCIA. As regards NT, each member state is called upon to accord COMESA investors and
their investments treatment no less favourable than the treatment it accords, in like
circumstances, to its own investors and their investments with respect to the management,
operation, and disposition of investments in its territory.*** Unlike the broad NT obligation
under the MAL, this NT provision was crafted in a manner similar to that contained in WTO
agreements due to inclusion of the qualification ‘like circumstances’. Consequently, a foreign
investor may only claim a violation of the NT obligation by the host state where a local investor
that it claims was favourably treated was similarly placed to it (the foreign investor) in terms
of areas of business.3*?

328 Crawford J and Kotschwar B ‘Investment Provisions In Preferential Trade Agreements: Evolutionand Current
Trends (2018) 9 available at https://www.wto.org/english/res_e/reser e/ersd201814 e.pdf (accessed 1 April
2019).

39 Kondo T ‘A Comparison with Analysis of the SADC FIP before and after Its Amendment’ (2017)
Potchefstroom Electronic Law Journal/Potchefstroomse Elektroniese Regsblad 20, 7.

330 Woolfrey S ‘The SADC Model Bilateral Investment Treaty Template: Towards a new Standard of Investor
Protection in Southern Africa® 1 available at https://www.tralac.org/documents/publications/trade-
briefs/tb2014/294-d14tb032014-woolfrey-sadc-model-bit-20141210-fin/file.html (accessed 30 March 2019).

331 COMESA ‘Revised CCIA Agreement’ (2018), article 17(1).

332 See the case of Occidental Exploration and Production Co. v Ecuador (2004) LCIA Case No. UN3467, where
a tribunal determined that the claimant, a foreign investor involved in oil production and exportation, was in ‘like
situations” with domestic entities involved in the production and export of lumber, bananas, and palm oil.
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In addition, the Revised CCIA further limits the ambit of ‘like circumstances’ by a stipulation
to the effect that an overall examination on a case-by-case basis of all the circumstances of an
investment is required when making a determination of like circumstances.®* This qualification
has been termed as critical for avoidance of uncertainty during interpretation so that a broad
view is taken, as opposed to merely looking at whether the investors are in the same sector or
a related or competitive sector.®** This gives leeway to COMESA member states to accord
favourable treatment to local investments in any area they so wish. It may therefore be argued
that the NT obligation largely also takes into account the interests of host states.

As noted above, the second non-discrimination perspective under the Revised CCIA is that of
MFN. The Revised CCIA MFN obligation calls upon member states to accord COMESA
investors and their investments treatment no less favourable than that they accord, in like
circumstances, to investors and their investments from any third country with respect to the
management, operation and disposition of investments in its territory.*® While similar to the
WTO scheme, the obligation is subject to exceptions in regard to preferences or privileges
resulting from any customs union, free trade area, common market or monetary union, or
international agreements pertaining to taxation.3** However, as shown below, these exceptions
are of little value, if the practice of investment tribunals in interpretation of the MFN clause is
anything to go by.

It has been observed that the interpretation of MFN clause in investment treaties has potentially
enormous consequences for the scope and extent of states’ obligations concerning the treatment
of foreign investors.3¥ This is due to the increasing habit of tribunals to import, at the request
of an investor, a favourable provision from another treaty into the treaty forming the basis of
the suit using the MFN clause. In line with this, as shown in Chapter 2, investors in previous
disputes have, for instance, relied on MFN provisions to claim the benefit of standards of
treatment absent from their treaty®*® and circumvent provisions relating to preconditions to
international arbitration in their treaty.**® Consequently, most tribunals have seen the use of
MFN clauses to import substantive treaty obligations as uncontroversial, to the extent that,

333 COMESA ‘Revised CCIA Agreement’ (2018), article 17(2).

33 Baruti R ‘Investment Facilitation in Regional Economic Integration in Africa: The Cases of COMESA, EAC
and SADC’ 18 (2017) Journal of World Investment and Trade 505.

335 Revised CCIA Agreement, COMESA (2018), article 18(1).

33 Revised CCIA Agreement, COMESA (2018), article 18(3).

337 Batifort S and Heath J ‘The New Debate on the Interpretation of MFN Clauses in Investment Treaties: Putting
the Brakes on Multilateralization” (2017) American Journal of International Law 111(4) 873 available at
https://www.cambridge.org/core/services/aop-cambridge-
core/content/view/6FDC810ACF931631C322FB971EA76E64/S000293001700077Xa.pdf/new _debate _on_the
interpretation of mfn_clauses_in_investment treaties_putting_the brakes_on multilateralization.pdf (accessed
26 March 2019).

338 White Industries Australia Limited v The Republic of India UNCITRAL Final Award). See also Bayindir Insaat
Turizm Ticaret Ve Sanayi A.S. v Islamic Republic of Pakistan ICSID Case No. ARB/03/29 Award 27 August
20009.

339 Emilio Agustin Maffezini v The Kingdom of Spain ICSID Case No. ARB/97/7, Decision on Objections to
Jurisdiction paragraphs 43-64 available at https://www.italaw.com/sites/default/files/case-documents/ita0479.pdf
(accessed 3 March 2019).
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according to one tribunal, such use of the MFN clause is ‘universally agreed’ and ‘the very
essence of an MFN provision in a BIT’.3%

In Bayindir v Pakistan, for instance, the claimant invoked the MFN clause in the Turkey-
Pakistan BIT for two distinct purposes, one of them being to import an FET clause that was
absent from the treaty forming the basis of its suit. The MFN clause provided that each party
shall accord treatment to established investments that is ‘no less favourable than that accorded
in similar situations . . . to investments of investors of any third country’. The tribunal in its
ruling asserted that the ‘ordinary meaning of the words’ of the MFN clause shows that the
parties to the treaty did not intend to exclude the importation of a more favourable substantive
standard of treatment, and hence proceeded to import an FET clause.3*

Consequently, in its current form the MFN provision in the Revised CCIA opens the door for
aggrieved investors to make use of it to bring into the fold of the Revised CCIA standards of
treatment that are not included in it. As such, the protection afforded by the MFN provision of
the Revised CCIA does not in any way balance the host state’s interests with those of the
investors. This hence makes it important for us now to analyse the FAJT obligation as well,
considering that tribunals in their practice have linked the operation of the MFN obligation to
other standards of treatment.

Provision of fair administrative and judicial treatment

The Revised CCIA has replaced the previous broad FET provision with FAJT, which it confines
to practices that constitute denial of justice in criminal, civil, or administrative proceedings;
unremedied and egregious violations of due process; targeted discrimination on manifestly
unjustified grounds, such as gender, race or religious belief; or manifestly abusive treatment,
such as coercion, duress and harassment.**? Unlike what we saw in Chapter 2 in the case of
BITs, the Revised CCIA creatively prevents expansive use of FET by limiting it to denial of
justice, violation of due process, and abusive treatment. Through this provision, COMESA
member states have hence taken effective steps to steer clear of the controversies associated
with the broad nature of the FET standard of protection.3*

It is important to note that the original CCIA Agreement was lauded for taking a different
approach to the traditional one with regard to international minimum standards, especially
FET.?* Considering that the Revised CCIA has gone a step further in limiting the scope of this

340 Vladimir Berschader and Moise Berschader v The Russian Federation, Stockholm Chambers of Commerce
Case No. 080/2004 Award available at https://www.italaw.convsites/default/files/case-documents/ita0079_0.pdf
(accessed 3 March 2019). At paragraph 179, the tribunal stated that it is universally agreed that the essence of an
MFN provisionina BIT is to afford investors all material protection provided by subsequent treaties.

31 Bayindir Insaat Turizm Ticaret ve Sanayi A.S. v Islamic Republic of Pakistan ICSID Case No. ARB/03/29
Decision on Jurisdiction of 14 November 2005 at paragraph 157.

342 Article 14 of the Revised CCIA Agreement COMESA (2018).

33 Kondo T ‘A Comparison with Analysis of the SADC FIP before and after Its Amendment’ (2017)
Potchefstroom Electronic Law Journal/Potchefstroomse Elektroniese Regsblad 20, 9.

34 Baruti R ‘Investment Facilitation in Regional Economic Integration in Africa: The Cases of COMESA, EAC
and SADC’ 18 (2017) Journal of World Investment and Trade 504-505. See also Muchlinski Peter ‘The
COMESA Common Investment Area: Substantive Standards and Procedural Problems in Dispute Settlement
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controversial standard of treatment, it can be concluded that the introduction of an FJAT clause
in the Revised CCIA is a positive move towards balancing the interests of investors and host
states, as COMESA member states may no longer face the challenges associated with the FET
standard of protection. Although such a provision is yet to be adjudicated upon, it can be argued
that the presence of such a provision in a treaty would contribute to a favourable environment
for the enhancement of benefits of FDI in the extractive industries of COMESA member states.
This now brings into focus the need to assess provisions regarding cases of expropriation.

Protection from expropriation

Expropriation gained prominence during the postwar wave of decolonisation in African. Most
newly independent African states were seeking to assert their independence and were therefore
keen to avoid binding themselves to developed states in ways that would threaten their
sovereignty.®*® This resulted in conflicting views between the developed and developing states
on the position of customary international law with respect to compensation for expropriation.

As noted in Chapter 2, the position of the developed states was that expropriation should be
governed by rules of international law independent of standards of national treatment and that
it should be lawful only if it is for the public good, implemented in a non-discriminatory
manner, and accompanied by the payment of prompt, adequate, and effective compensation. 34
In turn, developing states (including COMESA member states) argued that foreign investors
should be treated neither better nor worse than domestic investors and that compensation for
expropriation should be ‘appropriate’.3#

With a growing number of newly independent states inheriting economies in which natural
resources were tied to concessions granted to foreign investors,*?® African states, together with
other developing states, used their majority in the UN to promote their stance on the treatment
of foreign investors and the standard of compensation for expropriation by calling for
permanent sovereignty over natural resources.?*® As seen in Chapter 2, this led to the adoption
of several UN General Assembly resolutions that confirmed the position of developing states.3°

Despite these successes, African countries inclusive of COMESA states appear not to have
followed through in their actions at the domestic level, as they adopted a contradictory stance
by concluding investment treaties that incorporated the very terms of compensation for

SOAS School of Law Legal Studies Research Paper Series Research Paper No. 11 of 2010 available at
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1698209 27 (accessed 3 March 2019).

35 Dolzer R and Stevens M bilateral investment treaties (Martinus Nijhoff 1995) 11.

3% Mohebi M ‘The International Law Character of the Iran-United States Claims Tribunal’ (Kluwer Law
International 1999) 278.

37 Klager Roland ‘Fair and Equitable Treatment in International Investment Law’ (CUP 2011) 50.

38 Taryea Emmanuel ‘Evolution of International Investment Law and Implications for Africa’ in Francis N
Botchway (ed), Natural Resource Investment and Africa’s Development (2011) 296.

39 UNCTAD ‘bilateral investment treaties in the Mid-1990s” (1998) 3.

30 UNGA Res 1803 (XVII) (14 December 1962); UNGA Res 3201 (S-VI) (1 May 1974) UN Doc A/RES/S-
6/3201; UNGA Res 3202 (S-VI) (1 May 1974) UN Doc A/RES/S-6/3202; UNGA Res 3281(XXIX) (12 December
1974) UN Doc A/RES/29/3281.
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expropriation they had publicly denounced.®! Consequently, this section examines the extent
to which this assertion is true and whether the expropriation-related provisions of the Revised
CCIA facilitate a balancing of the interests of investors and host states.

Under the Revised CCIA, expropriation is only allowed in the public interest, under due
process of law, on a non-discriminatory basis, and subject to prompt, and adequate
compensation.®2 This compensation, once paid, is freely transferable.®*® Investors whose assets
have been expropriated are free to present their case before a judicial or other independent
authority.® This provision dealing with expropriation is generally similar to that contained in
the MAI as well as BITs.®* This is because the standard of compensation adopted is almost the
same, the main difference being the removal of the word ‘effective’. Furthermore, the Revised
CCIA provides room for some breathing space with regard to ‘prompt’ payment of
compensation by allowing host states to pay by instalment compensation amounts that are
considered burdensome. 3¢ However, the major departure from the position under international
investment treaties is in the area of indirect expropriation.

In our previous discussion of BITS, it was observed that a state may be held to have committed
indirect expropriation even after implementing bona fide regulatory measures, as tribunals are
generally not concerned with the purpose of the measure but its impact on the investment.3’
The Revised CCIA has dealt with this problem conclusively by providing that, consistent with
the right of states to regulate and the customary international law principles on police powers,
bona fide regulatory measures taken by a member state that are designed and applied to protect
or enhance legitimate public welfare objectives, such as public health, safety and the
environment, shall not constitute indirect expropriation. 3

Consequently, due to the qualifications made, especially regarding what amounts to indirect
expropriation, it can be concluded that the Revised CCIA makes positive strides towards
balancing the interests of host states and investors in matters of expropriation. What remains
to be seen is whether this positive approach is also replicated under the provisions on how
funds for compensation for expropriation are externalised.

351 Baruti Rukia ‘Investment Facilitation in Regional Economic Integration in Africa: The Cases of COMESA,
EAC and SADC’ 18 (2017) Journal of World Investment and Trade 496.

32 Revised CCIA Agreement, COMESA (2018), article 20(1) and (2).

353 Revised CCIA Agreement, COMESA (2018), article 20(5).

354 Revised CCIA Agreement, COMESA (2018), article 20(9).

3% The standard of compensation in BITs, as shown in Chapter 2 and at the beginning of this section, is to the
effect that ‘expropriation shall be lawful only if it was for the public good, implemented in a non-discriminatory
manner and accompanied by the payment of prompt, adequate, and effective compensation’.

36 COMESA ‘Revised CCIA Agreement’ (2018), article 20(5).

37 In Metalclad v Mexico ICSID Case No. ARB/AF/97/1, Award, August 2000, an Act of Parliament was passed
converting an area where Metalclad was to operate a hazardous-waste disposal facility into an ecological reserve.
The tribunal, while finding Mexico guilty of indirect expropriation, explicitly decided that the purpose of the
measure was not important, irrespective of its being aimed at increasing public welfare, as the threshold question
was whether there was enough of an interference with the investor’s investment.

38 COMESA ‘Revised CCIA Agreement’ (2018), article 20(8).
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Transfer of funds

Protection regarding transfer of funds is regarded as central to an investor’s rights to enjoy the
fruits of his or her investment. This is so because the main objective of all FDI is to make
profits and repatriate them to the home state.®® This hence makes protection of the right to
repatriate profits a key objective of investment treaties.*° Consequently, it has been asserted
that the omission of a free-transfer-of-funds clause would risk rendering the requirement to pay
compensation for the violation of other substantive treatment obligations nugatory, much like
the lack of a dispute-settlement clause.!

In line with this position, the Revised CCIA guarantees investors protection of their right to
transfer funds from the member state hosting the investment.6? It provides that, subject to
compliance with the host state’s foreign exchange regulations, investors have a right to
repatriate investment returns; funds for repayment of loans; payments for maintaining or
developing the investment project, such as funds for acquiring raw or auxiliary materials or
semi-finished products, as well as replacing capital assets; the unspent earnings of expatriate
staff of the investment project; and proceeds from compensation upon expropriation, as well
as from the liquidation or sale of the whole or part of the investment, including an appreciation
or increase in the value of the investment capital.®®® This provision is crafted in a way which is
similar to transfer-of-assets provisions contained in BITs in that it places no explicit restrictions
on the transfer of assets from a COMESA member state to the investor’s home state.

However, unlike what obtains under most BITs that provide for an absolute right of
repatriation,®“ the investor’s right to transfer assets contained in the Revised CCIA is subject
to a balance-of-payment safeguard exception. In line with this exception, in the event of serious
balance-of-payment and external financial difficulties or the threat thereof, a member state may
adopt or maintain restrictions on investments on which it has undertaken commitments,
including on payments or transfers for transactions related to such commitments, so long as
this is done in a manner which is non-discriminatory, consistent with the International
Monetary Fund Agreement, and for a temporary period of time.3%

This would act as a shield for states from investor suits, thereby averting some of the challenges
countries have faced due to absolute obligations taken on in BITs, given that most BITs do not
have such an exception.®® In this regard, it has been argued that states that are parties to BITs
that do not have such safeguard provisions may find themselves exposed to claims and potential

39 Sornarajah M The International Law on Foreign Investment 3 ed (2014) 206.

30 Sornarajah M The International Law on Foreign Investment 3 ed (2014) 206.

%l Waibel M ‘BIT by BIT — The Silent Liberalisation of the Capital Account’ available at
https://www.academia.edu/21397699/BIT by BIT_The_Silent Liberalisation_of the Capital Account 2
(accessed 30 March 2019).

362 See Revised CCIA Agreement, COMESA (2018), article 15.

363 Revised CCIA Agreement, COMESA (2018), article 15.

34 Sornarajah M The International Law on Foreign Investment 3 ed (2014) 207.

365 Revised CCIA Agreement, COMESA (2018), article 25.

366 See Le Gand Energy Corporation v Argentina [2007] 46 ILM 36 paragraph 238.
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liability for taking good faith measures of general applicability, such as using capital controls
in order to prevent or respond to economic meltdowns. 37

Furthermore, unlike the original CCIA Agreement, the formulation of the exception in the
Revised CCIA is well structured in that it also addresses other plausible bases for control of
transfer of funds by host states over and above the one on balance-of-payment challenges. This
has empowered COMESA member states to prevent transfers based on equitable, non-
discriminatory and good-faith application of its laws relating to (1) fulfilment of tax obligations;
(i1) insolvency or the protection of the rights of creditors; (iii) issuing, trading or dealing in
securities; (iv) criminal or penal offenses; (v) financial reporting or record-keeping of
transactions when necessary to assist law enforcement or financial regulatory authorities; (vi)
ensuring compliance with orders or judgments in judicial or administrative proceedings; (Vvii)
social security, public retirement or compulsory savings schemes; (viii) severance entitlements
of employees; and (ix) the formalities required to register and satisfy the central bank and other
relevant authority of a host state.®® Incorporation of this broad scope of exceptions may
contribute to balancing the interests on host states and investors, as it would equip host states
with an additional avenue for legitimately restricting the transfer of funds without fear of
international arbitration.

In conclusion, although the transfer-of-funds provision of the Revised CCIA is modelled on
standards found in most BITs, it has broad exceptions that are ideal for balancing the interests
of the parties. It remains to be seen if similar positive adjustments have been made to provisions
on dispute settlement.

Dispute settlement

The last set of provisions that are important in investment protection are those on dispute
settlement. The Revised CCIA has comprehensive provisions covering the settlement of state—
state and investor—state disputes. For the purposes of this study, our focus is on the rules
pertaining to investor-state disputes, being the ones that guarantee the interests of investors.
Investor-state arbitration provisions have been at the centre of much controversy owing to the
fact that they have exposed many developing countries to heavy penalties for breaching
investment agreements.® In this section, an assessment is made of the extent to which the
concerns associated with such controversies have been addressed under the Revised CCIA
provisions in a manner that balances host states’ interests and those of investors.

The Revised CCIA places a premium on the resolution of disputes through negotiation and
mediation as opposed to adjudication. In this regard, an investor is prohibited from proceeding
to commence arbitration proceedings without serving a notice of intention to initiate arbitration

37 Bernasconi-Osterwalder Cosbey, Johnson and Vis-Dunbar ‘Investment Treaties and Why they matter to
Sustainable Development’ (2012) 30.

38 Revised CCIA Agreement, COMESA (2018), article 15(2). See also Waibel M ‘BIT by BIT — The Silent
Liberalisation of the Capital Account’ available at
https://www.academia.edu/21397699/BIT_by BIT_The_Silent Liberalisation_of the Capital Account 17-18
(accessed 30 March 2019).

%9 Kondo T ‘A Comparison with Analysis of the SADC FIP before and after Its Amendment’ (2017)
Potchefstroom Electronic Law Journal/Potchefstroomse Elektroniese Regsblad 16.
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proceedings.3° After the issuance of such a notice, the investor is under a strict obligation to
observe a six-month cooling-off period.®™ During that period, the parties are expected to
attempt to resolve their dispute, preferably through negotiation but if that fails, then through
mediation using a mediator jointly appointed by them or, if not, by the President of the
COMESA Court of Justice (CCJ).5”? Consequently, arbitration will only be resorted to if the
parties fail to resolve their dispute through either negotiation or mediation.

In regard to arbitration, unlike the original CCIA Agreement, the Revised CCIA provides for
two alternative fora that may be utilised. The Revised CCIA stipulates that an investor may
submit to any African international arbitration institution or any other arbitration institution
that both parties of the dispute agree upon.®”® Once an investor elects to submit its dispute to
one of the three alternative tribunals, it is bound by that, and hence, even if dissatisfied with its
ruling, the investor cannot subsequently bring the same dispute before another tribunal.®* To
control arbitration for investment cases being handled by foreign arbitrators, who are
considered as biased in favour of investors, , investors are under an obligation to first exhaust
local remedies, unless they are able to demonstrate that none exist.3”

The dispute-settlement provision of the Revised CCIA also stipulates that each investor, by
virtue of establishing or continuing to operate or own an investment subject to this agreement,
consents to the terms of the submission of a claim to dispute resolution under this agreement if
it exercises the right to bring a claim against a member state under this agreement.¢ Although
this dispute-settlement provision tries to condition access to arbitration on the use of mediation
as well as the exhaustion of local remedies, the existence of MFN provisions in the Revised
CCIA makes the utility of such preconditions valueless. This view is reinforced by the
discussion under the subsection on MFN above, where it was shown that investors have relied
on MFN provisions to circumvent provisions relating to preconditions to international
arbitration in their treaties.>’” The Revised CCIA could have instead enhanced the position
adopted in the original CCIA Agreement regarding the use of CCJ for arbitration matters.
COME SA member states could have strengthened their position by limiting jurisdiction to the
CClJ, which thus far has been efficient in handling cases brought before it.

Consequently, considering the concerns that have been raised about the conduct of international
arbitration,®® the interests of host states and investors would have been balanced if this dispute-

870 COMESA ‘Revised CCIA Agreement’ (2018), article 34(1).

871 COMESA ‘Revised CCIA Agreement’ (2018), article 34(2).

872 COMESA ‘Revised CCIA Agreement’ (2018), article 34(3), (4) and (5).

873 COMESA ‘Revised CCIA Agreement’ (2018), article 36(1) and (2).

874 COMESA ‘Revised CCIA Agreement’ (2018), article 36(5).

SICOMESA ‘Revised CCIA Agreement’ (2018), article 36(3).

876 COMESA ‘Revised CCIA Agreement’ (2018), article 36(6).

877 Emilio Agustin Maffezini v The Kingdom of Spain ICSID Case No. ARB/97/7, Decision on Objections to
Jurisdiction paragraphs 43—64 available at https://www.italaw.conm/sites/defaul t/files/case-documents/ita0479.pdf
(accessed 3 March 2019).

378 See Kondo T ‘A Comparison with Analysis of the SADC FIP before and after Its Amendment’ (2017)
Potchefstroom Electronic Law Journal/Potchefstroomse Elektroniese Regsblad at 16 where the concerns listed
include the perceived lack of transparency and legitimacy of the international arbitration process; conflicting
arbitral jurisprudence; the independence of arbitrators; and the prohibitive legal costs associated with international
commercial arbitration and excessive damages
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settlement provision did not provide for international arbitration as one of the alternatives for
dispute resolution. In so doing, COMESA member states would have dealt decisively with the
existing problem surrounding the conduct of arbitration by international arbitrators.”

Conclusion on investment protection provisions in the Revised CCIA

In conclusion, the analysis above of investment protection clearly shows that these provisions
cannot facilitate the enhancement of benefits from FDI in COMESA member states’ extractive
industry, as a majority of them do not strike a proper balance between the interests of investors
and those of host states. However, since the original CCIA was described as an innovative text
because it contains provisions on the duties of investors as well as rights of host states,*° we
shall now examine the so-called innovative provision in the Revised CCIA to assess if it would
indeed contribute to more balanced investment protection and ensure that investment benefits
flow back to local communities due to the provisions on duties and rights.

3.3.3 Duties of investors under the Revised CCIA

Investment treaties predominantly contain guarantees for investors but do little to balance those
guarantees by imposing substantive obligations on them.3! Indeed, in Spyridon Roussalis v
Romania, the Tribunal conceded that the BIT imposes no obligations on investors, only on
contracting states.®®? It is in this regard that the original CCIA was lauded as innovative, as it
places obligations on investors.

In line with the above, the Revised CCIA obligates COMESA investors and their investments
to comply with all applicable domestic measures of the member state in which their investment
is made.3® In principle, this is indeed quite innovative, as most treaties impose the duty to
comply with domestic laws mainly at the point of making the investment. This is reinforced by
the ruling of the Tribunal in Hamester v Ghana.*** The Tribunal stated that an investment will
not be protected if it has been created in violation of the national or international principles of
good faith or of the host state’s law, independent of the language of the BIT, and that this rule
applies to conduct at the time of the initiation of the investment, not to subsequent
performance.3

Furthermore, unlike the position under most investment treaties, this obligation is
complemented by eight other obligations, all of which may be enforced by the host state
through initiation of court proceedings in its competent courts or through arbitration in line

87 See the discussion above under 3.1.3, relating to bilateral investment treaties.

30 Mbegue M ‘The quest for a Pan-African Investment Code to promote sustainable development’ in 2016
Volume 5(5) Bridges Africa available at https://www.tralac.org/images/docs/9927/bridges-africa-june-2016.pdf
5 (accessed 1 March 2019).

31 Bernasconi-Osterwalder N, Cosbey A, Johnson L and Vis-Dunbar D Investment Treaties and Why they matter
to Sustainable Development: Questions and Answers (2012) The International Institute for Sustainable
Development 35.

32 |CSID Case No. ARB/06/1 Award of 7 December 2011 paragraph 871.

383 Revised CCIA Agreement, COMESA (2018), article 25.

34 1CSID Case No. ARB/07/24 Award of 18 June 2018.

385 Gustav F W Hamester v Republic of Ghana ICSID Case No. ARB/07/24 Award of 18 June 2018 paragraph
127.
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with dispute-settlement provisions.® Among the eight other duties are the obligation to comply
with corporate governance standards such as those on transparency, accounting practices and
transfer pricing;%®” the duty to adhere to socio-political obligations such as respect for the
national sovereignty of host states;®® the obligation not to indulge in bribery and corrupt
practices or risk being deemed to have breached the host state’s domestic law on investment
establishment and operation;° the obligation to observe the United Nations Guiding Principles
on Business and Human Rights with modifications necessary for local circumstances;** the
obligation to proceed in ways that do not conflict with the social and economic development
of host countries, as well as to act in accordance with fair business, marketing and advertising
practices when dealing with consumers;®* the obligation to protect the environment and
undertake restoration of environmental damages, an obligation connected to the obligation to
conduct an environmental impact assessment and a social impact assessment;*? and the
obligation to maintain an environmental management system consistent with recognised
international environmental management standards and good business practice standards.3%

The interrelated duties above show that through the various obligations imposed on COMESA
investors by the Revised CCIA, COMESA member states have erected a framework that could
indeed enable investment in COMESA states to contribute to their sustainable development. It
remains to be seen if this is enhanced by provisions on the rights of COMESA members as
states that play host to investments.

3.3.4 Rights of host states under the Revised CCIA

The most important right of host states in investment law is the right to exercise their legislative
and regulatory powers. This right is considered critical for the capacity of host states to develop
efficient policies, in particular in the fields of environmental protection and public health. The
exercise of legislative and regulatory powers requires the balancing of the interests of all public
and private stakeholders so as to avoid committing acts that amount to indirect expropriation. 3%
For host states to avoid such situations, the advice is that their investment treaties should define
as precisely as possible the limits within which host-state action is to be considered a legitimate
exercise of these powers and thus not exposed to compensation claims by foreign investors. 3%
To achieve this, states have plenty of options, such as the imposition of positive obligations on
entities and the use of general or specific exceptions.3%

386 Revised CCIA Agreement, COMESA (2018), article 33.

%7 Revised CCIA Agreement, COMESA (2018), article 26(1) and (2).

388 Revised CCIA Agreement, COMESA (2018), article 27(1), (2) and (3).

39 Revised CCIA Agreement, COMESA (2018), article 28(1), (2), (3) and (4).

3% Revised CCIA Agreement, COMESA (2018), article 29.

391 Revised CCIA Agreement, COMESA (2018), article 30.

392 Revised CCIA Agreement, COMESA (2018), article 31.

393 Revised CCIA Agreement, COMESA (2018), article 32.

3% Denters Erik and Gazzini Tarcisio ‘The Role of African Regional Organizations in the Promotion and
Protection of Foreign Investment’ (2017) 18 Journal of World Investment and Trade 449 at 482.
3% Denters Erik and Gazzini Tarcisio 483.

3% Denters Erik and Gazzini Tarcisio 483.
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Host states under the Revised CCIA have five key rights, most of which are structured in the
form of exceptions: the right to exercise powers to legislate and regulate by way of general
exceptions;*’ the right to support domestic investors without fear of violating the NT
obligation;3%® the right to issue incentives;*° the right to implement balance-of-payment
safeguarding measures;*® and the right to enforce obligations imposed on investors either
through adjudication or arbitration.*®* In this section, only the first right is analysed (as the
others are each examined elsewhere in this study).

As regards the right to exercise powers to legislate and regulate by way of general exceptions,
the Revised CCIA allows member states to adopt or enforce measures inconsistent with their
obligations in the CCIA so long as these are designed and applied to protect national security
and public morals; human, animal or plant life or health; and the environment.*2 Exercise of
this right is subject to ensuring that a measure so adopted or enforced should not be done in a
manner which would constitute a means of arbitrary or unjustifiable discrimination between
investors, where like conditions prevail, or a disguised restriction on investment flows. 43

This provision of the Revised CCIA has been lauded for introducing a flexible test to the use
of the general exception, as opposed to the stringent necessity test attached to such exceptions
found in most agreements.** Consequently, this general exception indeed would enable
COMESA states to come up with objective regulations without fear of being challenged by
investors that their acts amount to indirect expropriation, as is the case under BITs.4%

Although this section has only examined the right to regulate, the Revised CCIA’s chapter on
rights is rather weak. This is compounded by its failure to incorporate a clear provision on the
use of performance requirements. As briefly noted in the section on investment promotion, if
the Revised CCIA Agreement had incorporated the right for its member states to make use of
performance requirements, this would have enabled COMESA states to enhance the benefits
they derive from their extractive industries. In this regard, the Africa Mining Vision encourages

397 Revised CCIA Agreement, COMESA (2018), article 22.

3% COMESA ‘Revised CCIA Agreement (2018), article 13, which allows member states to s upport development
of local entrepreneurs; to grant preferential treatment to qualifying enterprises under domestic law to achieve
national or regional developmental goals; to impose specified requirements on investors to enhance productive
capacity, increase employment, and increase human resource capacity and technology transfer, as well as to adopt
measures aimed at addressing historically based economic disparities.

39 COMESA ‘Revised CCIA Agreement (2018), article 12.

40 COMESA ‘Revised CCIA Agreement (2018), article 24.

401 COMESA ‘Revised CCIA Agreement’ (2018), article 33.

402 COMESA ‘Revised CCIA Agreement (2018), article 22(1).

403 COMESA ‘Revised CCIA Agreement (2018), article 22(1).

404 According to Yu Vicente and Marshall Fiona in their presentation entitled Investors’ Obligations and Host
State Policy Space and made at the 2"¢ Annual Forum for Developing Country Investment Negotiators,
Marrakech, Morocco, 2-4 November 2008, the wording of the general exceptions in article 22 of the CCIA does
away with the necessity test by allowing member states to undertake measures that may be inconsistent with other
CCIA provisions that are designed and applied to protect national security; public morals; human, animal or plant
life or health; or the environment. The design and application test could conceivably be construed as broader and
more flexible than the necessity test.

4%5 This is reinforced by article 20(8) of the CCIA, which clearly states that ‘consistent with the right of states to
regulate and the customary international law principles on police powers, bona fide regulatory measures taken by
a Member State that are designed and applied to protect or enhance legitimate public welfare objectives, such as
public health, safety and the environment, shall not constitute an indirect expropriation’.
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African countries to make use of performance requirements in the extractive industry so as to
benefit from the same.*%

In view of the analysis above, it is clear that the rights that COMESA member states are entitled
to under the Revised CCIA do not facilitate enhancement of benefits derived from FDI in the
extractive industry, as there are essentially exceptions.

3.3.5 Conclusion on the Revised CCIA Agreement

Despite the innovative provisions of the Revised CCIA Agreement, the Agreement is yet to
enter into force as it has not garnered the required six ratifications.*”” Even if it were to come
into force, however, it would not promote the attainment of substantial benefits by COMESA
member states. This is due to the weaknesses highlighted above, which would perpetuate a
focus on the quantity rather than quality of investments.

Furthermore, even if the Revised CCIA moved away from the narrow focus typical of existing
investment regulatory frameworks, little improvement would occur because it is crafted in a
manner that would be applied only to investments by COMESA investors duly registered in a
COMESA member state.*® Considering that the majority of investments in the extractive
industry are from outside Africa, this entails that all investments and investors from outside
COMESA would not be regulated by the provisions of the Revised CCIA Agreement.

It is clear from the analysis above that the FDI regulatory framework in COMESA, as contained
in the Revised CCIA, does not fully balance investors’ interests with those of the host states
that are COMESA members. This therefore results in the Revised CCIA not being well
positioned to facilitate COMESA member states to derive substantive benefits from their
extractive industries. There is hence a need to examine the position under ECOWAS to assess
if the regulatory framework there is shaped in a manner that would address the challenges this
study focuses on. As shown below, ECOWAS has, in addition to investment frameworks, a
regulatory framework for the extractive industry. This, however, is not yet the case under
COMESA.

3.4 ECOWAS regulations on investments

ECOWAS, was established on 28 May 1975 pursuant to the Treaty of Lagos,**® as a 15-member
REC with a mandate of promoting economic integration in all fields of activity of the
constituting countries.*!® The Treaty of Lagos was initially limited to economic cooperation,

406 Available at http://www.africaminingvision.org/index.htm (accessed 30 March 2019).

407 Revised CCIA Agreement, COMESA (2018), article 37.

408 See article 12 of the Revised CCIA, which states that the Agreement shall apply only to the investments of
COMESA investors that have been specifically registered pursuant to the Agreement with the relevant authority
of the member state in which the investment is made, as set out in Annex B.

409 hitp://www.ecowas.int/ecowas-law/treaties/ (accessed 6 September 2018).

40 The founding member countries of ECOWAS were Benin, Burkina Faso, Cape Verde, Cote d’ Ivoire, The
Gambia, Ghana, Guinea, Guinea Bissau, Liberia, Mali, Niger, Nigeria, Sierra Leone, Senegal and Togo. However,
effective 29 January 2025, Burkina Faso, Mali and Niger withdrew their membership, leaving only 12 Members.
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but political events led to its revision and the expansion of its scope of cooperation*! when the
heads of states and government of the 15 member states signed a revised treaty in Cotonou,
Benin Republic, in July 1993.412 Under this revised treaty, the vision of ECOWAS is to promote
cooperation and integration, leading to the establishment of an Economic Union in West Africa
in order to raise the living standards of its peoples, maintain economic stability, foster relations
among member states, and contribute to the progress of the African Continent.**® The Revised
ECOWAS Treaty enumerates 15 objectives for the realisation of this vision.*

In regard to regulation of investments, one of the objectives calls for the harmonisation of
national investment codes leading to the adoption of a single community investment code.*
Pursuant to this, on 19 December 2008 the ECOWAS Heads of State and Government adopted
a harmonised investment regulatory framework known as the Supplementary Act on the
Common Investment Rules for the Community (‘Supplementary Act’).*® With regard to
investments in the extractive industry the Supplementary Act is complemented by the Directive
on the Harmonisation of Guiding Principles and Policies in the Mining Sector (‘Mining
Directive’).*t” Relevant provisions of the Mining Directive are analysed below after the
discussion of the ECOWAS Supplementary Act.#® In our assessment, provisions like those
under the Revised CCIA are not subjected to detailed analysis.

ECOWAS Supplementary Act on the Common Investment Rules

The Supplementary Act entered into force on 19 January 2009, marking a milestone in efforts
to improve the regional legal and institutional regulatory framework on investment, given that
prior to its adoption, countries had divergent policies and laws to attract foreign investment. 41°

The Supplementary Act is divided into 10 chapters, but our analysis focuses on chapters 2, 3,
4, 5 and 8. In terms of structure and content, the Act is not very similar to the Revised CCIA
Agreement considered above. This is because it makes great strides towards striking a balance
between the rights and obligations of investors and those of the host state. In this regard, the
Supplementary Act does not have a specific chapter focusing on investment liberalisation.
Instead it only has chapters on investment protection, rights as well as obligations of the parties,

411 https://www.uneca.org/oria/pages/ecowas-economic-community-west-african-States (accessed 6 September
2018).

412 hitp://www.ecowas.int/ecowas-law/treaties/ (accessed 6 September 2018).

413 Revised Treaty of the Economic Community of West African States (ECOWAS), ECOWAS (1993), article
3(1).

414 Revised Treaty of ECOWAS, article 3(2).

415 Revised Treaty of ECOWAS, article 3(2)(i).

46 Supplementary Act A/SA.3/12/08 Adopting Community Rules on Investment and the Modalities for the
Implementation with ECOWAS.

a ECOWAS C/DIR03/ 05/09 27 May 2009 available at
http://documentation.ecowas.int/download/en/publications/Ecowas%20Directive%20and%20policies%20in%20
the%20minning%?20sector.pdf (accessed 2 October 2018).

418 Cross references are made to selected provisions of the WAEMU Mining Code of 2023 to which Niger and
eight other ECOWAS States that are French-speaking are also members.

49 Kuruk Paul ‘Investment Issues in The West Africa-European Union Economic Partnership Agreement
Negotiations: Is A Harmonised Regional Investment Framework The Answer?’ (2012) 20 African Journal of
International and Comparative Law 448.
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and dispute settlement as shown in our analysis below, starting with that on investment
protection.

3.4.1 Investment protection

Investment protection is dealt with by provisions in chapters 2 and 8 of the Supplementary Act.
In line with the prevailing international scheme in IIL, the Act caters for investment protection
through provisions on non-discrimination from the NT and MFN perspective; standards of
treatment; compensation for losses; protection from expropriation; transfer of assets; and
dispute settlement. With the exception of the provision on transfer of funds,*? the other seven
provisions are analysed in turn, starting with those on non-discrimination.

Protection from non-discrimination

As with the Revised CCIA, NT and MFN obligations under the Supplementary Act are not
applicable at the pre-establishment phase but are accorded to investors only with respect to the
management, conduct, operation, expansion and sale or other disposition of investments. 42
Consequently, investors cannot make use of the NT obligation to challenge any preferential

treatment of a local investor during the setting-up of an investment, as is the case under the
CCIA.

With regard to utilisation of the NT obligation as part of investment protection, the
Supplementary Act clearly stipulates that a violation of the NT obligation by a host state will
only be constituted where less favourable treatment is accorded to investments of a foreign
investor that is in a like circumstances to those of a local investor.4?? The Supplementary Act
also clearly circumscribes what is meant by ‘like circumstances’ by listing six factors to be
taken into account in such an analysis.*?

Therefore, unlike under the Revised CCIA, where COMESA member states may limit the
extent of the NT through an exclusion list, the Supplementary Act places a premium on the six
listed factors to safeguard host states from being easily found to have violated the NT obligation
owed to foreign investors. This is a welcome improvement on the position under BITs, where
host states may easily be found to have violated the NT obligation even if the foreign and the
local investors are not similarly placed, because there is no such qualification requiring a
finding of like circumstances. Furthermore, this listing of factors to be taken into account when
determining what amounts to like circumstances is also a welcome improvement on what
obtains under the BITs, as there the task is left to those interpreting the provision.

Similar factors are to be applied in the determination of violation of the MFN obligation. In
addition, a host state is not obliged to extend MFN treatment contained in any existing or future

420 This provision is not analysed as it is generally similar to that under the Revised CCIA.

421 Supplementary Act A/SA.3/12/08, articles 5 and 6.

422 Supplementary Act A/SA.3/12/08, article 5(1) and (2).

423 Supplementary Act A/SA.3/12/08, article 5(4). According to this provision, the determination of like
circumstances should be done on a case-by-case basis considering the investment’s circumstances, such as its
effects on third persons, local communities, the environment, the health of the population, and the global
commons; the sector of the investment; and the measure complained of.
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customs union, free trade area, common market agreement or international arrangement
relating to the current or future environment to which the investor’s home state is not a party.*?

As regards the standards of treatment to be accorded as part of investment protection, the
Supplementary Act, unlike the Revised CCIA, requires host states to provide FET as well as
reasonable protection and security in accordance with their domestic laws.*?® The
Supplementary Act tries to limit the scope of these standards of treatment by indicating that
they are to be interpreted in accordance with customary usage of international law minimum
standards of treatment of aliens.“?® This, however, is a weakness on the part of the
Supplementary Act, going by how investment tribunals have interpreted the FET obligation.

The Supplementary Act also obligates member states to avoid discriminatory treatment with
respect to measures they may adopt or maintain relating to losses suffered by investments in
their territories due to armed conflict or civil strife.#?” This is generally not a problematic
provision. It remains to be seen how the provision on expropriation is structured.

The final provision under investment protection is that on expropriation. Similar to what
obtains under the Revised CCIA, expropriation is only allowed for a public purpose, under due
process of law, on a non-discriminatory basis, and subject to payment of compensation without
delay.*?® This compensation, once paid, is freely transferable.*?® However, unlike the Revised
CCIA, the expropriation provision of the Supplementary Act fails to deal with problems
associated with what amounts to indirect expropriation, as no guidance is offered as to what it
entails. The only innovation of the provision relates to compensatory awards considered
burdensome on the host state. In this regard, the Supplementary Act stipulates that such
burdensome awards should be paid yearly over a period of three years or any such other period
as parties may agree upon.*®

In view of the above, it can be concluded that the Supplementary Act’s chapter on investment
protection is mainly well-structured when it comes to non-discrimination. The other protection
standards are not innovatively structured, and it remains to be seen if this is moderated by
provisions on investors’ obligations.

3.4.2 Investors’ obligations

Obligations of the investors are provided for in Chapter 3 of the Supplementary Act. It has been
argued that this chapter is an attempt by ECOWAS member states to counter developed
countries’ proposals for an unbalanced multilateral investment agreement that does not have
any obligations for investors.** Accordingly, the Supplementary Act imposes three categories

424 Supplementary Act A/SA.3/12/08, article 6(5).

425 Supplementary Act A/SA.3/12/08, article 7(1).

426 Supplementary Act A/SA.3/12/08, article 7(2).

427 Supplementary Act A/SA.3/12/08, article 7(3)

428 Supplementary Act A/SA.3/12/08, article 8(1), (2) and (3).

429 Supplementary Act A/SA.3/12/08, article 8(5).

430 Supplementary Act A/SA.3/12/08, article 8(5).

431 Kuruk Paul ‘Investment Issues in The West Africa-European Union Economic Partnership Agreement
Negotiations: Is A Harmonised Regional Investment Framework The Answer?’ (2012) 20 African Journal of
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of obligations on the investors: those that are general, those that are applicable prior to
investment, and those applicable post-establishment of the investment.

The general obligation has four components: two that are generally applicable and another two
applicable during establishment of the investment. Component number one subjects investors
to the laws and regulations of the host state,**? while component number two obligates investors
to comply with the host state’s measures for establishing an investment and to accept host state
jurisdiction with respect to the investment.**® The third component requires investors to
contribute to the development of the host state as well as the area where the investment is
located through their management practices and policies.*** The last component, which is
critical during the establishment of the investment, requires investors to provide any
information a potential host state may require in order to facilitate decision-making regarding
the proposed investment.*®® These general obligations in principle would allow host states to
keep investors in check without fear of FET-violation claims.

The second category of obligations has two components. The first commits investors to conduct
an environmental and social impact assessment of the proposed investment in line with
regulations of the host state as well as the precautionary principle.*® If implemented to the
letter, this obligation would minimise cases where host states are accused of violating the FET
obligation simply because of enforcing compliance with environmental requirements, similar
to what occurred in the dispute between Tecmed and Mexico.4¥” As noted in the section on BITs
above, Mexico was found to have violated the FET obligation because the local government
had refused to relicense an operating waste treatment plant as the investor had breached some
of its permits and applicable regulations. 4%

The second component, which is on anti-corruption, is an obligation that requires investors to
refrain from engaging in corrupt practices prior to and after establishment.*® If it is established
by a competent court that they did so, the investors lose the right to initiate any dispute-
settlement processes relating to the investment.*° These anti-corruption-related provisions
therefore put in place innovative mechanisms for dealing with corruption, a key challenge in
investment-related contracts in African countries.*

International and Comparative Law 448, 467. See also Denters Erik and Gazzini Tarcisio ‘The Role of African
Regional Organizations in the Promotion and Protection of Foreign Investment’ (2017) 18 Journal of World
Investment and Trade 449 at 479.

432 Supplementary Act A/SA.3/12/08, article 11(1).

433 Supplementary Act A/SA.3/12/08, article 11(2).

434 Supplementary Act A/SA.3/12/08, article 11(3).

435 Supplementary Act A/SA.3/12/08, article 11(4).

436 Supplementary Act A/SA.3/12/08, article 12.

437 Tecnicas Medoambientales Tecmed S.A. v United Mexican States, ICSID Case No. ARB(AF)/00/2, Award, 29
May 2003.

438 Tecnicas Medoambientales Tecmed S.A. v United Mexican States, 29 May 2003.

439 Supplementary Act A/SA.3/12/08, article 13.

40 Supplementary Act A/SA.3/12/08, article 18(1).

#“lArezki, R and Gylfason ‘Resource Rents, Democracy, Corruption and Conflict: Evidence from Sub-Saharan
Africa’ (2013) 22(4) Journal of African Economies 552-569.
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By contrast, post-establishment obligations require investors to respect human rights and
labour standards in the workplace as well as the communities they are located in.**
Furthermore, investors are to avoid circumventing regional environmental and regional social
obligations that host states are party to.** In addition, investors are required to comply with
national and internationally accepted standards of corporate governance for the sector
concerned, in particular as regards transparency and accounting practices.*

Lastly, investors are to comply with corporate social responsibility standards agreed upon by
ECOWAS member states.*> If an investor violates any of the obligations above and such
violation results in significant damage, personal injuries, or loss of life, the investor will be
liable to a civil suit in the national court of a host state.*¢ Clearly, these post-establishment
obligations are substantive in nature, such that if indeed implemented they would address the
challenge of the lopsided obligations that are prevalent in almost all investment agreements.

3.4.3 Host states’ obligations

To facilitate balancing of obligations between the investor and host state, the Supplementary
Act imposes four important obligations on the host states.**” First, host states are to comply
with principles of procedural fairness in the conduct of administrative, legislative and judicial
processes that may affect investors or their investments.** They are also under an obligation to
avoid relaxing their domestic labour, public health, safety and environmental regulations as a
means of encouraging the establishment, expansion or retention of an investment.** In this
regard, host states are under an obligation to ensure that their laws on the environment, labour
and human rights are consistent with minimum international standards.**°

Furthermore, to facilitate transparency of investment transactions in view of the high
propensity for corrupt practices to be associated with such transactions, host states are under
an obligation to make available to the public any investment contracts or agreements made
with an investor during the investment authorisation process, albeit subject to avoiding the
release of confidential business information.** This obligation would contribute to ensuring
that host states derive substantive benefits from investments due to fear of rebuke from the
informed citizenry.

Finally, host states are prohibited from using incentives that distort regional competition for
investment as a means of attracting investment. However, compared to the other obligations
noted above, this one is rather weak, as no guidance has been given as to what kind of
incentives fall under this prohibited category. The obligation is also weakened by the fact that

442 Supplementary Act A/SA.3/12/08, article 14.

43 Supplementary Act A/SA.3/12/08, article 14(2).
444 Supplementary Act A/SA.3/12/08, article 15.

45 Supplementary Act A/SA.3/12/08, article 16.

46 Supplementary Act A/SA.3/12/08, article 17.

47 See Chapter IV, Supplementary Act A/SA.3/12/08.
48 Supplementary Act A/SA.3/12/08, article 19.

449 Supplementary Act A/SA.3/12/08, article 20.

450 Supplementary Act A/SA.3/12/08, article 21.

41 Supplementary Act A/SA.3/12/08, article 22.

70



while it was made subject to future negotiation aimed at harmonising incentives schemes, there
is no such agreement more than 10 years after the entry into force of the Supplementary Act. It
remains to be seen if the chapter on the rights of host states moderates this weakness.

3.4.4 Rights of host states

The Supplementary Act enhances the position of host states in Chapter 5, entitled ‘Rights of
host states’. The key right the Act provides for is the use of performance requirements, which
are prohibited under BITs and the MAI. Subject to their obligation regarding trade-related
measures established in international agreements, member states may impose performance
requirements covering exportation, preference of goods produced, the volume or value of
imports and exports, and restrictions on sales of goods and services with a view to promoting
domestic development from the investment.*? Although the provision does not invoke the full
range of performance requirements that would be useful in the extractive industry, the right to
require investors to prefer procurement of local goods and services may be ideal in facilitating
enhancement of benefits that host countries derive from FDI in their extractive industries.
Procuring services and goods locally pursuant to this right would contribute to the economy of
the host states as the local suppliers integrated into the investor’s value chain would pay taxes
and create employment opportunities.

The final right accorded to host states by the Supplementary Act is that of access of information
about the investor prior to establishment. Host states have a right to seek information from the
potential investor and/or the home state about the investor’s corporate governance history and
practices in the home state.*® This right is aimed at facilitating informed decision-making, as
once the information is acquired, the host state may proceed to share it with residents in the
areas where that investor proposes to make its investment.*%

In view of the above, the Supplementary Act makes positive strides towards empowering host
states to make use of performance requirements, but further refinements are needed to improve
it for the quest by African countries as per the theme of this study. It remains to be seen if the
chapter on dispute settlement makes similar strides.

3.4.5 Dispute settlement

Chapter 8, on dispute settlement, is similar in design to the dispute-settlement chapter of the
Revised CCIA. Accordingly, the Supplementary Act prefers that disputes are resolved through
negotiation and mediation rather than adjudication. An investor is prohibited from proceeding
to commence arbitration without serving a notice of intention.** After the issuance of such a
notice, the investor is under a strict obligation to observe a six-month cooling-off period. 4%
During that period, the parties are expected to attempt to resolve their dispute through

452 Supplementary Act A/SA.3/12/08, article 24.

453 Supplementary Act A/SA.3/12/08, article 26(1).
44 Supplementary Act A/SA.3/12/08, article 26(2).
45 Supplementary Act A/SA.3/12/08, article 33(1).
456 Supplementary Act A/SA.3/12/08, article 33(2).

71



negotiation or mediation before resorting to arbitration.**” Depending on the parties’ agreement,
arbitration may be handled by a national court, a national arbitration mechanism, or a national
court of another member state.*® Interestingly, the Supplementary Act does not include the
ECOWAS Court of Justice as one of the possible avenues, even though it may be a better place
to handle such matters than the national court. This leads us to consider the relevant provisions
of the mining directive.

3.4.6 ECOWAS mining directive

The ECOWAS Directive on the Harmonisation of Guiding Principles and Policies in the
Mining Sector (ECOWAS Mining Directive) was in part adopted with the objective of
providing a mining environment responsive to macroeconomic sustainable development.** It
was also aimed at balancing the need to provide appropriate incentives to attract investors and
protect the revenue base and resources of member states.*® This section focuses on three
provisions with a direct bearing on this study: the provision on localisation policy, the provision
on stability agreements, and the provision on fiscal regulatory frameworks.

The Directive calls upon member states to put in place localisation policies on mining
operations.*®! Pursuant to such policies, holders of a mining right in a member state are required
to submit a detailed programme for recruitment, technology transfer, and training of local
personnel. Members are also called upon to make use of such policies as part of the conditions
for granting mineral rights.“? Clearly, this is highly innovative and, if properly implemented,
would result in ECOWAS member states enhancing benefits derived from extractive industry.

In addition to the adoption of localisation policies, the Mining Directive calls upon member
states to consider entering into stability agreements with investors.“®® The agreements are to
focus on changes to existing laws, payment of royalties, and payment of import duties.*5* The
aim of such agreements is to give investors guarantees that there will be no changes in the law.
Such agreements are to balance the interest of both parties.“®® The challenge associated with

47 Supplementary Act A/SA.3/12/08, article 33(2) and (6).

458 Supplementary Act A/SA.3/12/08, article 33(6).

459 Directive on the Harmonisation of Guiding Principles and Policies in the Mining Sector, ECOWAS C/DIR03/
05/09, 27 May 2009, article 2(2).

460 Directive on the Harmonisation of Guiding Principles and Policies in the Mining Sector, ECOWAS C/DIR03/
05/09, 27 May 20009, article 2(2).

461 ECOWAS Mining Directive, article 11(1).

462 ECOWAS Mining Directive, article 11(2). Related to this, pursuant to Article 90 and 94 of the WAEMU Mining
Code adopted in February 2023 pursuant to Regulation No. 02/2023/CM/UEMOA, investors in the mining sector
are under an obligation to favour companies from the host state when issuing contracts for the supply of goods
and services. Regarding employment, investors are required to give priority to qualified local personel for the
conduct of mining operations and at the same time organize training programmes for such local personel that are
subject to review by the mining authorities. In line with these provisions, the WAEMU Mining Code is rather
more prescriptive as opposed to what the ECOWAS Directive does by leaving it to members to come up with
localisation policies

463 ECOWAS Mining Directive, article 7(1).

464 ECOWAS Mining Directive, article 7(2).

465 ECOWAS Mining Directive, article 11(3).
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this provision is that no guidance is given as to how to reflect the interest of the host states.*®
Furthermore, the provision has the potential to open the door for abuse and corruption, as
unscrupulous investors may work with unprincipled public officials to come up with stability
agreements that merely favour investors.

Lastly, in a bid to regulate fiscally related incentives given to investors, the Mining Directive
calls upon member states to enact appropriate legislation to optimise and protect revenues due
and accruing to them from mining activities.*®” Such legislations is to ensure that exemptions
to the payment of customs import duty in respect of plant, machinery, equipment and
accessories imported specifically and exclusively for mining operations shall be subject to a
mineral right-holder, respecting its social environment and other obligations to mining
communities as specified in the guidelines of member states.*®® This is also innovative, but
does not go far enough to cater for all tax-related incentives as it focuses only on machinery
related import duties.

The Mining Directive makes positive strides towards ensuring that the rights of host states and
investors in the extractive industry are balanced. However, the provisions leave a lot of room
for discretion and lack detailed guidance that could promote objectivity. Be that as it may, the
Directive is yet to be fully implemented by member states. This is partly because these states
are ‘free to adopt modalities they deem appropriate’ in the implementation of the Directives.*®

3.4.7 Conclusion on ECOWAS Supplementary Act

The analysis above shows that in some respects ECOWAS’s regulatory framework is ideal for
enhancing the FDI benefits member states could derive from their extractive industries. In
particular, the Supplementary Act has positive provisions when it comes to the rights of host
states as well as duties of investors. Other provisions, however, require adjustment. In this
regard, in line with its central theme of harmonising ECOWAS’s investment framework, the
Supplementary Act calls on member states to renegotiate all existing investment agreements
that are not consistent with it and to ensure that all future investment agreements they sign are
consistent with it, particularly with the balance of rights and obligations it establishes.*™

It is thus important to point out that, pursuant to the Revised ECOWAS Treaty, once a
Supplementary Act is adopted and enters into force, it becomes binding on ECOWAS
institutions and member states and directly applicable in the latter.#* Nevertheless, few
ECOWAS member states have gone ahead to amend their investment regulatory frameworks

465 Unlike this ECOWAS Mining Directive, the stability provisions contained in the WAEMU Mining Code
Regulation No. 02/2023/CM/UEMOA are better structured, such that its Article 175 stipulates that such stability
clauses do not apply to fixed fees, mining royalties, taxes relating to social and environmental considerations as
well as withheld taxes.

467 ECOWAS Mining Directive, article 8(1).

468 ECOWAS Mining Directive, article 8(2).

469 See Revised ECOWAS Treaty, article 9.

470 Supplementary Act A/SA.3/12/08, article 31.

4L ECOWAS ‘Revised Treaty of The Economic Community of West African States’, article 9.
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to be in line with the Supplementary Act or conclude investment treaties with third parties that
respect the spirit of the Supplementary Act.42

It remains to be seen whether the continental regulatory framework is better than the ones for
ECOWAS and COMESA — hence the discussion below.

3.5 African continental investment regulatory framework

Although the importance of having a unified set of investment regulations on the African
continent was noted as long ago as the 1970s,%® a formal decision to develop continent- wide
investment regulations was made only at the third Conference of African Ministers of
Integration, held in Abidjan from 22 to 23 May 2008, where the Ministers mandated the African
Union Commission (AUC) to develop a comprehensive investment code for Africa with a view
to promoting private sector participation.’ This decision was subsequently endorsed by the
heads of state and government of the AU at Sharm El Sheikh Summit in Egypt in 2008.

The decision to develop the code was welcomed by African experts and policy-makers as an
opportunity to contribute to Africa’s industrial and structural transformation through a binding
instrument that would effectively restore the balance between investors’ rights and host states’
obligations, take into account countries’ sustainable development objectives, streamline the
investor-state dispute-settlement system, and, finally, overcome issues with the fragmentation
of the international investment regime due to the multiplicity of investment treaties and the
diverse interpretative practice of arbitral tribunals.*7

Pursuant to the decision, African countries first adopted a Pan-African Investment Code (PAIC)
and then recently a Protocol on Investment to the AfCFTA Agreement (AfCFTA Investment
Protocol). These two instruments are assessed below in the light of the themes of this study.
However, our assessment of the PAIC will not be detailed, as its provisions have mostly been
incorporated into the AfCFTA Investment Protocol.

472 See, for example, the case of Nigeria, which until this day relies upon the Nigerian Investment Promotion Act
Number 16 of 1995. See also the Ghana Investment Promotion Centre Act of 2013, which does not make reference
to the Supplementary Act available at http://www.gipcghana.com/press-and-media/downloads/promotional-
materials/3-gipc-act-2013-act-865/file.html. See also the BIT between Beninand Canada which entered into force
on 12 May 2014. Article 5 of the BIT has a national treatment obligation which is contrary to the national treatment
provision in the Supplementary Act. Furthermore, article 10 of the BIT prohibits the use of performance
requirements contrary to the Supplementary Act’s position requiring member states to make use of performance
requirements. This BIT is available at http://investmentpolicyhub.unctad.org/Download/TreatyFile/438 (accessed
21 September 2018).

473 Akiwumi A ‘A Plea for Harmonization of African Investment Laws’ (1975) 19 Journal of African Law 134—
153.

474 African Union ‘Meeting of Member States Experts on the consideration of the Pan African Investment Code
(PAIC) and the African Inclusive Market Excellence Center (AIMEC): Report’ 21-23 November 2016 Nairobi,
Kenya available at https://au.int/sites/defaul t/files/documents/32844-doc-report_aimecpaic.pdf (accessed 20
September 2018).

475 Kane M ‘The Pan-African Investment Code: a good first step, but more is needed’ (2018) 217 Columbia FDI
Perspectives available at http://ccsi.columbia.edu/files/2016/10/No-217-Kane-FINAL.pdf (accessed 21 September
2018).
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3.5.1 The Pan-African Investment Code

The first draft of the PAIC was released in 2015 under the AUC’s leadership.4’® This was
followed by a March 2016 version, which emphatically stated that the Code shall apply to
member states as well as investors and their investments in the territory of member states as
defined by it.#”” It further envisaged a situation where member states were going to agree to
have it replace the intra-African BITs or investment chapters in intra-African trade agreements
after a period of time determined by the member states or after the termination period as set in
the existing BITs and investment chapters in the trade agreements.*’® In that way it would then
be the sole continental regulatory framework for investments.

Unfortunately, the final PAIC that was adopted following the last expert meeting held in
Nairobi, Kenya, in November 2016, all that was thrown out. Accordingly, the final position is
that the PAIC is no longer a binding instrument and serves only as a guiding instrument to
member states as well as investors and their investments.*”® Consequently, despite its
importance, the PAIC has now been relegated to a mere model code that African countries may
or may not choose to follow. As such, the PAIC has been criticised for not giving enough
attention to the issue of establishing a mechanism to help African countries adopt the model
rules contained in it.*%

Be that as it may, some of the innovative provisions in the PAIC have been reflected in the
Protocol on Investment to the Agreement Establishing the African Continental Free Trade Area
(the AfCFTA Investment Protocol), which we examine below.

3.5.2 The AfCFTA Investment Protocol

The AfCFTA Investment Protocol was adopted by African heads of state at the 36" AU Summit
on 18-19 February 2023 in Ethiopia.** The Investment Protocol has seven chapters and an
Annex on the Rules and Procedures for the Prevention, Management and Resolution of
Disputes (Annex on Resolution of Disputes). In terms of structure, the AfCFTA Investment
Protocol is generally like the Revised CCIA Agreement and the ECOWAS Supplementary Act
on Investment. Consequently, unlike first-generation investment treaties, the AfCFTA
Investment Protocol makes great strides towards striking a balance between the rights and
obligations of investors and those of the host state.

476 Kane M ‘The Pan-African Investment Code: a good first step, but more is needed’.
47 Draft Pan-African Investment Code 26 March 2016, article 2.1 available at
http://repository.uneca.org/bitstream/handle/10855/23009/b11560526.pdf?sequence=1 (accessed 22 September

2018).
478 pan-African Investment Code 26 March 2016, article 3.2.
419 Pan-African Investment Code December 2016, article 2.1 available at

http://repository.uneca.org/handle/10855/23009 (accessed 22 September 2018).

480 Hedar A ‘The Legal Nature of the Draft Pan-African Investment Code and its Relationship with International
Investment Agreements’ South Centre Investment Policy Brief No. 9 of July 2017 4.

81 Assembly/AU/Dec.854(XXXVI) available  at https://au.int/sites/default/files/decisions/42725-
Assembly AU _Dec 839 - 865 XXXVI_E.pdf (accessed 22 December 2023).
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In view of its similarities with the two regional investment instruments considered in earlier
sections, our analysis will only focus on the following provisions: investment promotion and
facilitation; investment protection standards; investors’ obligations; and dispute settlement.
Each of these provisions is analysed below, commencing with some observations about the
preamble to the AfCFTA Investment Protocol. To minimise repetition, this section does not
make detailed discussions on provision that are similar to provisions of any of the two African
regional investment instruments considered above.

3.5.2.1 Assessment of the preamble to the AfCFTA Investment Protocol

In the spirit of the new generation of investment treaties, the Protocol sets out to facilitate
investments that contribute to the sustainable development of the state parties. This is evident
in part, in statements contained in four of the 19 preambular paragraphs, two of which are noted
below.

According to the Protocol, state parties recognise the important contribution investment can
make to their sustainable development, including the reduction of poverty, increase of
productive capacity, the transfer of technology, and the furtherance of investment-related
human rights and human development.*®? Furthermore, when formulating the Protocol, state
parties were mindful of the importance of retaining and expanding investment to increase
economic resilience and diversification in furtherance of achieving sustainable development.*%

Unlike earlier investment treaties whose main objectives were merely investment protection
and promotion, the overarching objective of the Protocol appears to be that of promoting,
facilitating, and protecting investments that contribute to the sustainable development of host
states. It therefore remains to be seen to what extent this is actualised through the substantive
provisions of the Investment Protocol.

3.5.2.2 Assessment of investment protection standards under the Protocol

As mentioned, investment protection is regarded as the core motivation for international
investment agreements (I[As).“% Like most [IAs, the Investment Protocol caters for investment
protection through six key provisions dealing with non-discrimination from the NT and MFN
perspective; administrative and judicial treatment (AJT); physical protection and security;
expropriation; transfer of assets and dispute settlement. Due to the highlighted similarities with
already examined regional instruments, our assessment focuses only on non-discrimination,
AJT and dispute settlement.

As regards protection from discrimination, and similar to the Revised CCIA considered above,
the principle of non-discrimination from both the NT and MFN perspective is considered
central for investment protection under the Protocol. With regard to NT, unlike the broad NT

42 Paragraph 11 of the preamble to the Protocol on Investment to the Agreement Establishing the African
Continental Free Trade Area.

483 Paragraph 12 of the Preamble to the Protocol on Investment to the AfCFTA Agreement.

484 Crawford J and Kotschwar B ‘Investment Provisions in Preferential Trade Agreements: Evolution and Current
Trends (2018) 9 available at https://www.wto.org/english/res_e/reser_e/ersd201814 e.pdf.
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obligation under BITs, the NT provision in the Protocol is crafted in a manner similar to that
contained in WTO agreements due to inclusion of the qualification ‘like circumstances’.*®
Furthermore, the Protocol subjects the NT obligations to four specific exceptions that are
generally not present in most IIAs. Pursuant to those exceptions, a host state will not be found
to have contravened the NT obligation if it takes measures designed to protect legitimate public
policy objectives, or comply with its international obligations under international
agreements.*®® Furthermore, a host state may also not be found to have contravened the NT
obligation if it grants preferential treatment to qualifying investments aimed at achieving
national development objectives or addressing the internal needs of designated disadvantaged
persons or regions, so long as the same is done in accordance with its domestic laws and
regulations.*” Consequently, countries that may implement preferential treatment in favour of
local investors pursuant to their national empowerment or affirmative action legal frameworks
can lawfully implement such measures without fear of contravening the NT obligation under
the Protocol.

In addition, for sectors or geographical regions considered to be of strategic importance to a
host state, the Protocol also allows such a host states to adopt or maintain measures that may
treat investors from other state parties differently, and in such a case too, contravention of an
NT obligation might not be an issue.“®® This is an innovative exception that may enable host
states to reserve some sectors or regions for local investors. However, what is not clear from
the provision is at what point and how such a reservation is to be adopted and communicated.

As for MFN, the Protocol circumscribes the scope of the obligation in a manner that balances
the interests of the parties by stipulating that violation of the obligation is found only when the
investors or investments in question are placed in like circumstances.“® Furthermore, to
address cases of abuse of the MFN provision, as shown above under the discussion of BITs,
the Protocol, just like the Revised CCIA, clearly indicates that the MFN obligation does not
allow investors to adopt substantive obligations from other treaties or indeed dispute-settlement
procedures from other I1As.4®

Consequently, an assessment of the non-discrimination provisions of the Investment Protocol
clearly shows that they have been structured in a manner that balances the interests of the
parties and is therefore ideal for facilitating investments that could contribute to sustainable
development.

In regard to AJT, the Investment Protocol makes strides in effectively addressing most of the
challenges associated with the FET standard of protection. Consequently, the Protocol
categorically indicates that the AJT standard of protection should not be interpreted as
equivalent to the FET standard, as its scope only extends as far as fundamental denial of justice
in criminal, civil and administrative adjudicative proceedings, an evident denial of due process

485 Article 12 of the Protocol on Investment to the AfCFTA Agreement.

486 Article 13(1) and (4) of the Protocol on Investment to the AfCFTA Agreement.
487 Article 13(2) of the Protocol on Investment to the AfCFTA Agreement.

488 Article 13(3) of the Protocol on Investment to the AfCFTA Agreement.

489 Article 14(1) of the Protocol on Investment to the AfCFTA Agreement.

4% Article 14(3) of the Protocol on Investment to the AfCFTA Agreement.
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in administrative and judicial proceedings, manifest arbitrariness, discrimination based on
gender, race or religious beliefs, or abusive treatment in administrative and judicial matters.**

Be that as it may, it is worth pointing out that the replacement of FET with AJT does not
completely narrow the scope of this standard of protection, as most of the elements that
constitutes its violation have three to five sub-elements.*®?> One would thus have expected a
further qualifier that considers the level of development of the country accused of contravening
the obligation.

As regards the settlement of disputes between investors and host states, the Protocol and its
Annex on Resolution of Disputes place emphasis on the amicable resolution of disputes as
opposed to adjudication, as does COMESA’s Revised CCIA. The Annex on Resolution of
Disputes requires state parties to designate competent bodies to facilitate the prevention and
management of disputes between investors and host states through complaints and grievance
mechanisms.“®® In the event that the dispute cannot be resolved through the services of the
designated competent authorities, the next step is for the parties to attempt to resolve their
dispute through either submission of their dispute to an implementation mechanism established
under Chapter III of the Annex on Dispute Resolution, or any of the four amicable dispute
resolution mechanisms contained in Chapter IV of the Annex on Dispute Resolution. 4%

Furthermore, if the dispute is not amicably resolved, then pursuant to provisions of Chapter V
of the Annex on Dispute Resolution, the investor is entitled to report to his government and in
turn the government will initiate state-to-state arbitration proceedings to be handled by the
AfCFTA Dispute Settlement Body.** Although this is aimed at addressing the prevailing
challenges associated with the settlement of investment disputes through ad hoc international
arbitration centres, this appears not to be the best solution due to multiple reasons. First,
subjecting investors to having their claims handled through ministries of foreign affairs will
result in inefficiencies, as generally the mandate of such ministries is to build and not break
relationships. Furthermore, the system may only work well for politically connected or
financially endowed firms rather than the small investment firms that are in the majority in
most African countries.

491 Article 17(2) and (1) of the Protocol on Investment to the AfCFTA Agreement.

492 Based on existing jurisprudence, denial of justice may be constituted by unwarranted delay or obstruction of
access to courts; failure to remedy defects in due process; manifestly unjust judgments and discreditable court
decisions that no independent and impartial judge could make; and the requirement to exhaust local remedies to
correct judicial errors in lower courts. Denial of due process may be constituted by administrative decisions based
on clearly inappropriate or illegal considerations; a lack of due process that results in an outcome that offends
judicial propriety; and lack of procedural fairness or propriety, such as the failure to notify of a hearing. Manifest
arbitrariness may be constituted by grossly unfair, unjust treatment; exercise of individual discretion and
prejudice; manifest irrationality; serious administrative negligence; an act contrary to the rule of law; and
manifestly violating the requirements of non-discrimination and transparency.

4% Article 6 Annex on the rules and Procedures for the Prevention, Management and Resolution of Disputes.

494 See article 22 of the Annex on the Rules and Procedures for the Prevention, Management and Resolution of
Disputes, which lists negotiations, early neutral evaluations, fact-finding and mediation as the four possible
mechanisms.

4% Articles 72 and 77 of the Annex on Rhe rules and Procedures for the Prevention, Management and Resolution
of Disputes.
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Clearly, as shown above, the position taken by the Annex on Dispute Resolution is moving in
the opposite direction to the winds of change when it comes to the settlement of investment
disputes. As shown in Chapter 3, countries are moving away from the settlement of investment
disputes through ad hoc arbitration to creation of a World Investment Court to handle such
cases. One would have expected that, taking a leaf out of the book of recent developments,
creation of the African Court of Justice with a specialised division on investment as was
envisaged by the PAIC*® or the AfCFTA Dispute Settlement Body would be made responsible
for the resolution of such investment disputes but initiated by investors on their own.
Consequently, this is an area that may require further consideration by the parties so that the
interests of African countries are better safeguarded.

In conclusion, despite the highlighted weaknesses, the investment protections provided in
Chapter 3 of the AfCFTA Investment Protocol are structured in a manner informed largely by

the need to balance the interests of the parties. It remains to be seen how this is enhanced by
the provisions, analysed below, on the duties of investors and rights of host states.

3.5.2.3 Investors’ obligations under the Investment Protocol

In line with the preambular statement to the effect that state parties seek to balance the rights
and obligations of the parties through the Protocol,*” the Investment Protocol, like the Revised
CCIA, has a chapter on investors’ obligations which is largely modelled on both the Revised
CCIA and the ECOWAS Supplementary Act. As a result, our assessment here will be brief.

The chapter on investors’ obligations commences by underscoring some of the key obligations
of state parties under the Protocol. These include the obligation to promote and enforce laws
and policies to protect investment related human rights, labour rights and the environment;
anti-corruption, anti-money laundering and anti-bribery measures; laws and policies to protect
the rights of indigenous peoples; and compliance by investors and their investments with the
highest standards provided for in domestic law and regulations and international law.4%® This
emphasis is vital, bearing in mind the temptation among some countries to attract investments
by relaxing the measures highlighted under these obligations and in the process contributing to
the failure by those countries to derive substantive benefits from such investments.

In regard to obligations imposed on investors, similarly to the two regional instruments
considered above, the Investment Protocol places nine duties on them, namely the duty to
comply with national and international law;**° comply with the highest standards of business
ethics, human rights and labour standards;*® protect the environment and conduct restorations
for environmental damages;>%* respect the rights of local and indigenous peoples;®°? adhere to

4% Article 41 Pan African Investment Code.

497 Paragraph 16 of the preamble to the Protocol on Investment to the AfCFTA Agreement.
4% Article 31(1) and (2) of the Protocol on Investment to the AfCFTA Agreement.

49 Article 32 of the Protocol on Investment to the AfCFTA Agreement.

500 Article 33 of the Protocol on Investment to the AfCFTA Agreement.

501 Article 34 of the Protocol on Investment to the AfCFTA Agreement.

502 Article 35 of the Protocol on Investment to the AfCFTA Agreement.
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socio-political obligations such as respect for the national sovereignty of host states;>*® not to
indulge in bribery and corrupt practices or risk being deemed to have breached the host state’s
domestic law on investment establishment and operation;** implement corporate social
responsibility activities aimed at contributing to the sustainable development of the host state
and local communities;*® observe prevailing corporate governance standards;** and comply
with transfer pricing and national taxation standards.>%

Due to the similarity of the majority these duties to those examined under the two regional
instruments, our assessment here focuses only on duties that have been modified as well as
those not provided under the two analysed instruments.

The first observation relates to the Protocol’s obligation to implement corporate social
responsibility activities aimed at contributing to sustainable development. This obligation is
elaborate compared to that in the two regional investment agreements. However, since it is
framed in the form of a best-endeavour obligation, implementation of the various activities
listed under this broadly stated obligation might not be at the same level as that stipulated in
the other obligations.

In addition, the effectiveness of the Protocol’s corporate governance obligation appears to be
dependent on the existences of an effective domestic corporate governance regulatory
framework. As a result, the Protocol puts state parties under an obligation to improve their
regulatory and institutional framework for corporate governance to support the requirements
of the obligations under the provision.>%® State parties are also called upon to put in place
measures enhancing transparency in financial reporting, disclosure, accounting, and audit
practices in accordance with international standards and best practices.>®

Furthermore, unlike the other regional investment instruments, the AfCFTA Investment
Protocol innovatively puts investors under an obligation not to engage in transfer pricing, due
to its potential to divert resources that may contribute to a host state’s sustainable
development.5° In this regard, the Investment Protocol also obligates investors to conduct their
operations in a manner that fully complies with the domestic tax laws of the host state as read
together with international standards relating to taxation.5!* In line with the theme of this study,
this is also critical, considering that having the correct amount of tax payable is an important
avenue for resources that may contribute to the benefits derived the host states.

The last observation relates to the provisions dealing with the implications for violation of any
of the obligations. As seen earlier in regard to the Revised CCIA, where investors contravene
any of the obligations, a host state is, among other entitlements, allowed to initiate proceedings

503 Article 36 of the Protocol on Investment to the AfCFTA Agreement.
504 Article 37 of the Protocol on Investment to the AfCFTA Agreement.
505 Article 38 of the Protocol on Investment to the AfCFTA Agreement.
506 Article 39 of the Protocol on Investment to the AfCFTA Agreement.
507 Article 40 of the Protocol on Investment to the AfCFTA Agreement.
508 Article 39(3) of the Protocol on Investment to the AfCFTA Agreement.
509 Article 39(4) of the Protocol on Investment to the AfCFTA Agreement.
510 Article 40 of the Protocol on Investment to the AfCFTA Agreement.
511 Article 40(b) of the Protocol on Investment to the AfCFTA Agreement.
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against a COMESA investor or its investment in its domestic courts for breaches of its
obligations under the agreement. However, under the Investment Protocol, a breach of any
obligations entitles the host state to deprive such an investor of the benefits of the Protocol.>2
Initiation of civil action for liability is possible through the investor’s home state courts only
where a breach leads to significant damage, personal injuries or loss of life.®* One would also
have expected the Protocol to give a host state a right to initiate court proceeding in its
competent domestic court, as is the case under the Revised CCIA. This would have enhanced
the stipulated obligations whilst providing an additionally effective means of enforcement.

In conclusion, despite the highlighted weaknesses, it is clear from the obligations in the
AfCFTA Investment Protocol that the latter indeed sets out to strike a balance between the
interests of parties to an investment, which is important for the enhancement of benefits that
states hosting investments could derive from such investments. This calls for an assessment of
the provisions on rights of host states to see if they are also couched in a manner that works to
this end.

3.5.2.3 Rights of host states under the Investment Protocol

The rights of host states are catered for under Chapter 4 of the Protocol. Unlike BITs, which
merely enshrine the right to regulate, the chapter lays down rights dealing with four key aspects
but under this part only those relevant to investments in the extractive industry are analysed
below, starting with the right to regulate.54

Pursuant to the right to regulate, state parties may adopt measures that enable them to ensure
that investments in their territories are consistent with the goals and principles of sustainable
development and other legitimate environmental, health, climate action, social and economic
policy objectives.> Unlike the right to regulate contained in BITs, the right as stipulated in the
Protocol may enable countries to put in place or revise their investment-related legislation so
as to enhance benefits that they derive from FDI pursuant to the need to foster sustainable
development in their countries.

Secondly, the Investment Protocol entitles state parties to a right to ensure high levels of
environmental, labour, and consumer protection, taking into account internationally accepted
standards and the international agreements to which they are parties.!® This may be important
for the enhancement of benefits from FDI in the extractive industry, especially the aspects on
environment and labour, as states may use this right to ensure that investors set up an
environmental restoration fund. In this regard, states may take advantage of this right to provide
for high labour standards, including better wages for employees of investors, considering that
investors in the extractive industry may only employ locals in lower or non-skilled positions.
This thus makes the right important for enhancement of benefits from an investment.

512 Article 5(g) of the Protocol on Investment to the AfCFTA Agreement.

513 Article 48(1) of the Protocol on Investment to the AfCFTA Agreement.

514 See articles 24-30 of the Protocol on Investment to the AfCFTA Agreement.
515 Article 24(1) of the Protocol on Investment to the AfCFTA Agreement.

516 Article 25(1) of the Protocol on Investment to the AfCFTA Agreement.
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Furthermore, to enable them to pursue goals that may be critical to sustainable development,
state parties have a right to make use of performance requirements in the form of measures to
promote domestic development and local content. To promote such domestic development and
local content, the Investment Protocol allows state parties to adopt measures that may take any
of the listed seven forms.%” However, the utility of this right may be dependent on there being
a domestic regulatory framework to facilitate the use of such performance requirements.
Furthermore, considering that the provision is couched in a manner that is not obligatory, it is
a right that may therefore not be uniformly utilised by state parties, with the result that they
miss out on opportunities to enhance the benefits from FDI.

Lastly, state parties are provided with a right to introduce incentives to attract, retain and
expand investments that foster their sustainable development. Utilisation of such incentives
may generally be made subject to compliance with the performance requirements noted above.
The Investment Protocol list six types of incentives that state parties can make use of: financial
incentives in the form of investment insurance, grants or loans at concessionary rates;
subsidised infrastructure or services, market preferences; development-oriented incentives to
encourage preferential market schemes and specific investors within the region; incentives for
technical assistance; technology transfer requirements; investment guarantees; and incentives
for low-carbon-footprint investments.>!8 Although the provision of the incentives is to be tied
to contribution to sustainable development, the Protocol fails to provide states with guidance,
which is critical, going by our observations in Chapter 1 that countries fail to benefit from the
incentives that they give as they are given in a form of a race to the bottom to attract
investors.%1°

To facilitate the development of the capacity of the humans that may provide labour to
investments, the Protocol also gives state parties a right to develop national policies that guide
investors on developing human capacity and incentivise them as employers to invest in
training, capacity-building, and knowledge transfer.52° This right, if put to good use by state
parties, would indeed enable investments to contribute to the enhancement of the benefits that
states derive from FDI, as more nationals with the required capacities would be employed by
investors, thereby reducing unemployment whilst contributing to a country’s revenue base.

517 Article 28 of the Protocol on Investment to the AfCFTA Agreement lists the following seven forms of PR:
preferential treatment of enterprises in order to achieve national, subnational, or regional development goals;
requirements for investors to support the development of local entrepreneurs and establish linkages with local
firms, supply chains, industries and institutions for assisting the development of local capabilities; requirements
for investors to train or employ local workers in positions where shortages have been demonstrated; requirements
for investors to appoint the host state’s nationals as executives, managers or members of board of directors;
requirement for investors to enhance productive and trade capacity, generate employment, create wealth, develop
human resource capacity, and undertake training, research and development; and requirements for investors to
address economic disparities suffered by identifiable ethnic or cultural groups, including historically marginalised
groups, due to discriminatory or oppressive measures prior to the adoption of the Protocol.

518 Article 8 of the Protocol on Investment to the AFfCFTA Agreement.

519 See section 1.2, on contextual background, where it was highlighted by way of example that Malawi, due to
extensive tax breaks given to Paladin Africa, was receiving only USD 45 million per year instead of USD 165
million from its Kayekera uranium mine.

520 Article 29(1) of the Protocol on Investment to the AfCFTA Agreement.
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In conclusion, the assessment above shows that the chapter on the rights of host states contains
several rights that guide states to put in place measures and mechanisms that enable them to
attract, facilitate, incentivise and maintain investments that contribute to the sustainable
development of their countries, in line with the new generation of investment policies.
However, considering that critical rights such as those on the use of performance requirements
and incentives are weakly structured, the Investment Protocol fails to create a strong framework
to enable all African countries to enhance FDI benefits.

3.5.2.4 Conclusion on the AfCFTA Investment Protocol

As shown in the sections above, the Protocol has a mix of provisions that may or may not
contribute to enhancing benefits derived from FDI in the extractive industry. As regards
investment protections, the assessment has shown that the Protocol has made great strides
towards balancing the interests of the parties through the removal of problematic provisions
such as those on FET and through moderating the MFN provision. However, regarding dispute
settlement, it fails to conclusively address the challenges posed by international arbitration and
indeed complicates the situation in a manner that may breed inefficiencies.

By contrast, the provisions on rights and duties of the investors as well as the host states, have
shown to have a good mix, though failure to provide strong provisions on use of performance
rights as well as incentives reduces the potential for the provisions of being a good basis for a
regulatory framework that may enable enhancement of the benefits that member states derive
from FDI into their extractive industries.

A further challenge comes from the absence of an effective compliance mechanism. Although
the Investment Protocol calls for the establishment of a committee on investment that has
powers to establish sub-committees, one would have expected the Investment Protocol to
clearly task the committee with monitoring compliance similar to mechanisms available in
other treaties such as the Kyoto Protocol to the UN Climate Change Convention.52

Furthermore, as noted in regard to the two regional instruments, in practice not much
meaningful contribution can be made by the Protocol’s good provisions when it comes to FDI
in the extractive sector coming from outside the AfCFTA member states. This is because the
Protocol applies only to investments by investors from another AfCFTA state party.5?? This
implies that investments and investors from outside AfCFTA state parties might not be
subjected to the duties imposed on investors by the Investment Protocol.

521 See the United Nations ‘Compliance under the Kyoto Protocol’ available at https://unfccc.int/process-and-
meetings/the- kyoto-protocol/compliance-under-the-kyoto-protocol/introduction (accessed 10 September 2022).
Pursuant to this compliance mechanism, a compliance committee was set up to monitor compliance with
commitments.

522 See article 1, which defines an investor either as a natural person who, as a national of a state party acting in
accordance with its laws and regulations, has made an investment in the territory of another state party, or as a
juridical person of a state party making an investment in another state party incorporated in accordance with the
laws and regulations of that state party.
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3.6 Chapter conclusion

The discussion above has shown that there is currently no regional or continental regulatory
framework on investment that would substantively enable African countries to benefit from
FDI in general and FDI in the extractive industry in particular. Furthermore, on paper there are
some positive steps in certain African RITs, such as those of COMESA and ECOWAS and the
AfCFTA Investment Protocol; if put to good use, these steps would help African countries to
enhance the benefits they derive from their extractive industries. However, in practice as shown
in the next Chapter, such positive steps are not reflected in the majority of African countries.
Consequently, in the next chapter we will analyse the regulatory frameworks of two case-study
countries, namely Malawi and Niger. This will be followed by Chapter 5, in which we analyse
the existing regulatory frameworks in a comparative-study country, Botswana.
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Chapter 4:
Mining-Related Investment Regulations in Selected Sub-Saharan
African Countries

4.1 Introduction

This chapter builds on Chapter 3, where it was argued that striking a proper balance between
the interests of investors and host states is critical for enhancing the benefits that sub-Saharan
African countries derive from FDI in their extractive industries. Furthermore, through an
examination of the two case-study countries of Malawi and Niger, as assessment will be made
of the national implementation of positive steps observed in the sampled African Regional
Investment Treaties, like that of COMESA, and ECOWAS coupled with the AfCFTA
Investment Protocol.

Lack of balancing of host states’ interests with those of investors by the relevant regulatory
frameworks from the two cases study countries that are considered in this chapter, reinforces
the case for adoption of a continental-wide harmonised mining-related investment regulatory
framework, to facilitate enhancement of benefits derived from FDI flowing into the extractive
industry of the SSA countries. Consequently, the chapter provides further pointers that
reinforce the recommendations made in Chapter 6 of this study.

4.2 Malawi’s mining-related investment laws

Malawi is a member state of both COMESA and SADC. For the purposes of this study, the
assessment focuses on the extent to which Malawi has adopted an effective regulatory
framework in line with the innovative provisions contained in the Revised CCIA Agreement.
To gain an appreciation of whether Malawi is deriving substantive benefits from its extractive
industry, the discussion starts with an overview of its extractive industry and its importance to
the country’s economic development. This will be followed by an assessment of Malawi’s
relevant regulatory framework.

4.2.1 Overview of Malawi’s extractive industry

Malawi, a former British colony, is a landlocked country whose economy is reliant mainly on
agriculture, especially tobacco, sugar, tea, coffee and cotton.5® As a result, the economy is
vulnerable to weather-related shocks, and the country has thus been trying to diversify to other
sectors such as industry and mining, though this has not been effective.>?* This is despite the
potential for the country to reap more resources from the mining sector as a result of the
existence of various mineral deposits.5?® The mining sector currently contributes only about 1

52 Malawi Government ‘The Malawi Growth and Development Strategy (MGDS) III” (2017) 17.

524 Malawi Government ‘The Malawi Growth and Development Strategy (MGDS) IIT".

525 According to Malawi’s Ministry of Mining and Natural Resources, the country has deposits of rare earth, rutile,
graphite, gypsum, lithium, niobium, bauxite, nickel, uranium, heavy mineral, sands, limestone, monazite,
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per cent to national income, and it is characterised by very little value-addition for reasons that
include rampant illegal mining®? and poorly negotiated mining contracts.

The issue of poorly negotiated mining contracts has been credited for the failure by Malawi to
derive substantive benefits from the mining of uranium and gemstones. This is exemplified by
a concession mining agreement signed between the Government of Malawi and Paladin, an
Australian mining company. Pursuant to this agreement, Malawi lost about USD 43 million in
revenue over a period of six years through a combination of harmful tax incentives from the
Malawian government and treaty-shopping by Paladin.®?’

In regard to loss of revenue from a poorly negotiated gemstone mining agreement, in 2022
Malawi’s Attorney General, under instruction from the Minister of Finance, wrote to Columbia
Gem House of Vancouver, USA, demanding USD 309.6 billion as claim for unpaid tax revenue
in respect of ruby and sapphire minerals extracted from Malawi by the US company’s
subsidiary, Nyala Mines Limited.5?

Clearly, the above highlights a challenge to Malawi’s quest to benefit from FDI in its mining
sector. This appears critical at this juncture, considering the recent discovery by two Australian
mining firms of the world’s largest rutile (titanium dioxide) deposit as well as one of the
world’s largest flake graphite deposits, critical for renewable energy,5* and 261 million tonne
rare earth deposits of a high grade.5®

Consequently, the situation noted above calls for an examination of Malawi’s mining-related
investment regulatory framework, to assess whether in its current state it is capable of being

phosphate, coal, iron, gold, petroleum, and gemstones such as ruby and zircon.
https://mining.gov. mw/index.php/about-us/minerals-found-in-malawi

56 National Planning Commission ‘Malawi Vision 2063° (2020) available at https://npc.mw/wp-
content/uploads/2021/02/MW2063-VISION-FINAL.pdf (accessed 15 January 2024).

527 ActionAid ‘An Extractive Affair: How one Australian mining company’s tax dealings are costing the world’s
poorest country millions’ (2015) 2 available at  https://mininginmalawi.wordpress.com/wp-
content/uploads/2015/07/2015-06-actionaid-an-extractive-affair.pdf (accessed 10 January 2024). Pursuant to the
agreement and in addition to other tax breaks, Malawi lowered royalty rates from 5 per cent to 1.5 per cent of
sales for the first three years and then 3 per cent in all subsequent years; lowered corporate tax rate from 30 per
cent to 27.5 per cent; and exempted Paladin from 15 per cent withholding tax because Paladin set up a subsidiary
in the Netherlands to take advantage of the tax treaty between Malawi and Netherlands. As a result of this
arrangement, the Dutch company, which had no employees, received a total of USD 183.5 million between 2009
and 2014 in interest payments and management fees — money which was then sent to Australia without being
taxed in the Netherlands.

58 Mlanjira D ‘Malawi Government demands USD 309.6 billion from US Company for illegal mining’ Nyasa
Times 24 July 2022 available at https://www.nyasatimes.com/malawi-government-demands-us309-6-billion-
from-us-company-for-illegal-mining/ (accessed 10 February 2024).

529 Mining and Trade News ‘Malawi’s top mineral sector projects of 2022 Malawi Online News 8 December
2022 available at https://miningtradenews.net/malawis-top-mineral-sector-projects-of-2022/ (accessed 10
January 2024). See also Parker D ‘Sovereign reports “excellent” graphite test work results’ Mining Weekly 8 May
2024 available at https://www.miningweekly.convarticle/sovereign-reports-excellent-graphite-testwork-resul ts-
2024-05-08/searchString: malawi (accessed 10 May 2024).

5% Philipps M ‘Lindian locks in final permit for massive Malawi rare earths project’ Business News 3 April 2024
available at https://www.businessnews.com.auw/article/Lindian-locks-in-final-permit-for-massive-Malawi-rare-
earths-project (accessed 10 May 2024). See also Mining and Trade News ‘Malawi’s top mineral sector projects
0f 2022’ Malawi Online News 8 December 2022 available at https://miningtradenews.net/ malawis-top-mineral-
sector-projects-o0f-2022/ (accessed 10 January 2024).
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used to enhance the benefits that Malawi derives. The assessment is conducted in two separate
sections. The first section focuses on Malawi’s investment regulations, while the second looks
at Malawi’s mining-related investment legal framework.

4.2.2 Malawi’s investment regulatory framework

Malawi’s investment legal framework is made up of the 1998 Investment Policy;>* the
Investment and Export Promotion Act of 2024 (Investment Act 2024);5%2 other sectoral laws
such as those on tourism and the construction industry; as well as revenue-related legislation
such as the Customs Act and the Income Tax Act. However, at the time of this study, efforts to
access a copy of the 1998 Investment Policy were unsuccessful. Consequently, our assessment
only focuses on the Investment Act of 2024.

The recently adopted Investment Act 2024 regulates investments generally, but unlike the
repealed 2012 Act, it does not highlight mining as one of the seven key investment promotion
priority areas.>* We will first analyse selected preliminary provisions of the Act, followed by
provisions on investment protection (if any), then provisions on obligations, then those on
incentives, and finally those on the rights of Malawi as the host state. Considering that Malawi
is a party to both COMESA and AfCFTA and that the Investment Act 2024 was adopted after
the adoption of the AfCFTA Investment Protocol, our assessment also examines the extent to
which the innovative provisions contained in both the AfCFTA Investment Protocol and
COMESA Investment Agreement have been mainstreamed in Malawi’s 2024 Investment Act.

4.2.2.1 Preliminary provisions in Malawi’s investment framework

As pointed out in Chapter 3, the AfCFTA Investment Protocol sets out to regulate admission
and facilitation of investments that contribute to sustainable development of the state parties as
reinforced by the preamble as well as the definition of investment that is well circumscribed.
With the observations above in mind, our assessment of the Investment Act 2024 shows that,
notwithstanding the fact that it was prepared in the era of a new generation of investment
policies that prioritise sustainable development-friendly investments, its aim, as reflected in
the Act, is merely to provide for the promotion of investment and exports in Malawi and the
establishment of the Malawi Investment and Trade Centre, as well as the National Incentives
Committee.** One would have thought that the Investment Act 2024 would fashion its
objective in a manner that mainstreams sustainable development, as the AfCFTA Investment
Protocol does.

581 Currently under a review process.

532 This statute replaced the 2012 Investment and Export Promotion Act.

533 In the Investment and Export Promotion Act No. 11 of 2012, this was highlighted in section 5(f), but in the
2024 Act, section 35(1)(a) merely indicates that the Minister may publish in a gazette the strategic areas for
investment.

534 The long title of the Investment and Export Promotion Act, 2024.
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As for the definition of an investment, the Investment Act 2024 defines it as meaning domestic
and foreign investments but excludes portfolio investment.>® Clearly, this definition is not well
suited to targeting investments that could contribute to sustainable development.

Consequently, in view of the above, the underpinning principles of Malawi’s investment legal
framework fail to reflect the policy shift espoused in both the Revised CCIA and the AfCFTA
Protocol on Investment. However, it remains to be seen whether this is moderated by provisions
on investment protection standards and the rights and duties of the parties.

4.2.2.2 Investment protection standards

As shown in Chapter 3, investment protection standards are now structured in a manner that
balances the interests of investors with those of host states. This is attained in part by stipulating
exceptions to the standards of protection provided and by using language that does not focus
solely on the protection of investors.

Despite its recency, Malawi’s Investment Act 2024 does not have provisions on standards of
protection. Due to this major oversight, Malawi has missed an opportunity to mainstream what
exists in the regional and continental instruments that it is part of. This indeed appears to be a
missed opportunity, considering that such standards are still adopted in the investment
agreements that Malawi is signing.5% The next section examines whether this challenge is
mitigated by the provisions on the obligations of investors.

4.2.2.3 Duties imposed on investors by Malawi’s framework

Pursuant to the new generation of investment policies, investment statutes now impose duties
on investors with a view of ensuring that they act in a manner that will ultimately result in their
investments contributing to the sustainable development of the host state’s economy. Despite
the recency of Malawi’s Investment Act 2024, it only covers the duty to comply with domestic
laws, albeit in an indirect manner, as this is covered as one of the grounds for revocation of an
investment certificate.>*” This is consequently a major weakness, as the statute is crafted in a
manner that fails to take into account the developments at the regional and continental level
aimed at enhancing the position of countries hosting foreign investors. 5%

Consequently, the lack of a fully-fledged chapter on investors obligations in the Investment Act
2024 reinforces earlier observations that in its current state this statute might not enable Malawi

53 Section 2 of the Investment and Export Promotion Act, 2024.

536 |n sub-sections below, an assessment is made of the mining development agreement between the Government
of Malawi and Globe Mining, an agreement in which such provisions are reflected.

537 Section 27(1)(e) of the Investment and Export Promotion Act of 2024 empowers the investment centre to
suspend or revoke an investment certificate where an investor has acted in contravention of this Act or any other
relevant written law.

538 As shown in Chapter 3, the AfCFTA Investment Protocol, as well as the Revised CCIA, places nine duties on
investors. These duties are aimed at ensuring that investors respect the laws of the host state; observe humanrights
and labour standards; protect the environment as well as local communities; respect the host state’s sovereignty;
avoid indulging in corrupt practices; implement corporate social responsibility activities; and respect the taxation
laws of the host state.
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to derive substantive benefits from FDI in its extractive industry. It remains to be seen if this is
ameliorated by the provisions on rights of Malawi, assessed in the next section.

4.2.2.4 Rights of Malawi as a host state

It was pointed out in Chapter 3 that the most important right for a host state under IIL is the
right to exercise legislative and regulatory powers. This right is considered critical for the
capacity of host states to develop efficient policies aimed at the protection of the environment
and public health. In the mining sector, the right to make use of performance requirements is
critical for a country to derive substantive benefits. This right, plus two other rights in the Act,
is assessed below.

Under the Investment Act 2024, the right to make use of performance requirements is addressed
as part of criteria for considering whether to grant or renew an investment certificate.
According to the relevant provisions, the Investment Centre, when considering an application
for an investment certificate, shall have regard to the extent to which the proposed investment
will create employment opportunities and contribute to the development of human resources;
the extent to which the investment will contribute to improvement of quality of life of
Malawians, especially vulnerable groups;*° and the extent to which the investment will
contribute to technology transfer.>* The problem with these provisions is that they are not
complemented by clear provisions imposing concurrent performance requirements duties on
investors. One would have expected that the Investment Act 2024, being a new statute, would
have elaborate provisions on the use of performance requirements and requiring the signing of
a performance agreement with investors, as is the case in other SSA countries.>*

Consequently, although the provision above is a step in the right direction, it is weakened by
the absence of concurrent duties on investors. Having such duties would have complemented
the right of Malawi because, through such duties, the investor would be expected to provide
specifics that can be followed on during review processes. It remains to be seen if the second
right is better structured.

The second right pertains to the use of incentives. As indicated above, under the AfCFTA
Investment Protocol state parties have a right to introduce six categories of incentives to attract,
retain and expand investments that foster their sustainable development.>*® Under Malawi’s
Investment Act 2024, only fiscal incentives are covered, under two provisions, but in a manner
which is not satisfactory. Under the first provision, a National Incentives Committee is
established with a mandate to review applications for incentives and make recommendations

539 Section 24(b).

540 Section 24(c).

541 Section 24(e).

52 This is illustrated by section 5 of the Namibia Investment Promotion Act of 2016, which states as follows:
“The Minister may, on behalf of the State, enter into a legally binding performance agreement with any foreign
investor seeking approval under this Act to agree on matters related to the contributions of the investment to the
development objectives of Namibia.’

53 Article 27 of the Protocol on Investment to the AfCFTA Agreement. These are financial, subsidies,
development-oriented incentives, technical assistance, investment guarantees, and incentives for low-carbon-
footprint investments.
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to the Minister of Finance as to whether or not to grant the incentives indicated in the
application.>“ Although the establishment of an incentives committee is a step in the right
direction, in that it moderates unfettered ministerial discretion when it comes to the granting of
incentives, the provision does not go far enough, as it fails to lay down objective criteria and
guidelines to be followed by the committee. Instead, it empowers the committee to regulate its
own procedures.® This provides a loophole for decisions that might not be objective. It
remains to be seen if this weakness is addressed by the second provision, hence the discussion
below.

The second provision on incentives proceeds to empower the Minister of Finance to prescribe
fiscal investment incentives and grant incentives having taken into account the
recommendations of the National Incentives Committee.>*® This provision has to be read in
conjunction with tax legislation. Pursuant to tax registration, incentives are categorised as
either domestic tax incentives or customs and excise tax incentives.*>* These incentives will be
considered below in the section on mining-related investment legal framework, and hence our
focus here is only on the tenor of this second provision on incentives.

In principle, the regime for the administration of fiscal incentives noted above has a weakness
in that it is prone to abuse by politicians due to the central role allocated to the Minister of
Finance. Although the granting of fiscal incentives highlighted above by the Minister is to be
based on the recommendations of the National Incentives Committee, in practice cases of
political influence may arise and thus lead to a loss of revenue that would have contributed to
Malawi’s economic development. This is in part exemplified by the incentives given to
Kayelekera Uranium Mine (noted in section 4.2.1).548

Besides the challenges noted above in regard to fiscal incentives, Malawi is currently not
utilising the other five categories of incentives that are contained in the AfCFTA Investment
Protocol. According to them, instead of only focusing on fiscal incentives, Malawi must put in
place a framework that enables it to administer other categories of incentives as well, and in a
manner that may enable it to facilitate development of particular sectors, and regions it
considers strategic and also create employment opportunities. >+

4.2.2.5 Conclusion on the Investment Act 2024

In conclusion, the assessment above of Malawi’s investment legal framework shows that there
is need for adjustments to be made to legislate the right to regulate, to better structure the right
to make use of performance requirements, incorporate well-structured standards of protection

54 Section 17(1) and (3) of the Investment and Export Promotion Act No. 4 of 2024.

545 Section 18 of the Investment and Export Promotion Act No. 4 of 2024.

546 Section 32 of the Investment and Export Promotion Act No. 4 of 2024.

- MITC and MRA, Tax Incentives in Malawi,  Volume 2  available at
https://www.mra. mw/assets/upload/downloads/ TAX_INCENTIVES_IN_MALAWI_HANDBOOK_ VOL2.pdf
58 Kwapata K ‘The revenue costs and benefits of foreign direct investment in the extractive industries in Malawi:
A case of Kayelekera’ (2012). In principle, pursuant to those incentives, a total of MWK 10 billion (USD 66
million) in revenue to the government is estimated to have been lost over the initial period of three years.

59 In keeping with the ethos of the AfCFTA Protocol on Investments, such incentives have to be tied to the
investor’s contribution to the sustainable development of a country.
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and to properly align the right to grant incentives so as to contribute to Malawi’s development
in line with the AfCFTA Investment Protocol. Doing so will create conditions that facilitate
investments which foster the country’s sustainable development. However, it remains to be
seen if these observed weaknesses have been addressed in Malawi’s Mining regulatory
framework, hence the discussion below.

4.2.3 Malawi’s mining-related investment legal framework

Malawi’s mining regulatory framework is made up of the Mines and Minerals Policy (Mines
Policy),*° the Mines and Minerals Act,*! and the Taxation Act as read with its regulations. 552
Our assessment will only focus on selected provisions of the Minerals Policy, Mines and
Minerals Act and aspects of the Taxation Act due to their being critical for the maximisation of
benefits that host states derive from FDI in their extractive industries. The assessment
commences with the provisions of the Minerals Policy, followed by those of the Mines and
Minerals Act and then those of the Taxation Act.

4.2.3.1 The Mines and Minerals Policy of Malawi

The Malawi Mines Policy®* was adopted in 2013 with the objective of stimulating and guiding
private mining investments by administering, regulating and facilitating the growth of the
sector through a well-organised and efficient institutional framework.% The policy objective
is complemented by eight specific policy objectives, of which the following three are relevant
to this study: contributing to the country’s socio-economic development; expanding
employment opportunities; and optimising mining activities within Malawi so as to enhance
value-added elements of the sector and promote linkages with other sectors of the economy. %%

To attain the stated policy objective and specific objectives, the policy puts together an
implementation plan. Four relevant elements of the plan linked to the highlighted three specific
objectives are briefly analysed in turn below, starting with the element of the contribution to
socio-economic development.

Contribution to socio-economic development

The Mines Policy’s approach emphases creating an attractive environment for more investors
to come in and participate in the mining sector. To this end, the Mines Policy lays down
strategies related to the reduction of mining-related taxes and royalties. As for taxation, the
policy states that efforts will be made to develop an attractive and competitive taxation regime
by reviewing duties and taxes.5*¢ Despite Malawi’s previous experience of losing revenue from

550 Ministry of Mines ‘Mines and Minerals Policy of Malawi’ (2013).

551 Act of 2023 Chapter 61:01 of the Laws of Malawi.

552 Chapter 41:01 of the Laws of Malawi.

558 Ministry of Mines ‘Mines and Minerals Policy of Malawi (2013).

554 Ministry of Mines ‘Mines and Minerals Policy of Malawi (2013) iv.

55 Ministry of Mines ‘Mines and Minerals Policy of Malawi’ (2013) 3 and 4.
5% Ministry of Mines ‘Mines and Minerals Policy of Malawi’ (2013) 4.
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mining firms,%” the Mines Policy states that this is to be attained by establishing a working
committee to review the taxation regime in the mineral sector; reviewing, developing and
implementing specific fiscal and investment incentives for the minerals sector; and identifying
and entering into tax-treaty agreements with other appropriate countries.>®

Unfortunately, as shown above, the strategies contained in the policy are one-sided and not
ideal for enabling the country to derive substantive benefits from investment in its extractive
industry, as they merely favour investors instead of balancing the interests of the investor and
of Malawi as a host country. As indicated in Chapter 1 and earlier in this chapter, incentives
that are not well structured and tied to contribution to a country’s economic development are a
source of failure in any attempt by a host country to benefit from its extractive industry. This
is exactly what the Mines Policy does, as it focuses on putting in place an attractive policy in
return for nothing beneficial for the country. This leads us to consider if the strategies pertaining
to contributing to development through mineral royalties are any better.

As regards mineral royalties, the Mines Policy highlights the need to put in place a competitive
mineral royalty regime by reviewing and amending current mineral royalty rates after
comparing what exists with other SADC countries.®® As noted, the focus is merely on
strategies to attract investors with lower rates than those elsewhere in Africa. Surprisingly, no
strategies are provided on how the state would ensure that royalties are paid timeously and
based on a fair market valuation of the exported mineral resources. Consequently, this
perpetuates the weakness of the Mines Policy regarding facilitating Malawi to derive more
benefits from its extractive industry. It remains to be seen if the elements on expanding
employment opportunities are any better.

Expanding employment opportunities in Malawi

In regard to expanding employment opportunities in Malawi, other than highlighting that this
will be subject to monitoring to establish how many jobs are created, the Mines Policy does
not indicate any strategies or activities to show how this is to be attained. Instead, the focus is
on the government’s supporting indigenous Malawians to acquire shares in mining projects by
setting up an economic empowerment fund and working with financial institutions on how they
could support indigenous Malawians. 5%

It is clear from the strategies above that there is no focus on investors’ contribution to enhancing
benefits derived from their investments. One would have expected the policy to give greater
focus to strategies regarding how investors will contribute to Malawi’s development through
creating job opportunities as well as procuring of goods and services from Malawian firms,
which would in turn create more employment opportunities to enable the production of those
goods and services. Consequently, this element on expanding employment opportunities is not

557 As shown in the sections above, Malawi ended up losing about USD 183.5 million between 2009 and 2014 in
interest payments and management fees to an Australian mining firm that set up a shell company in a country that
had a tax treaty with Malawi.

5% Ministry of Mines ‘Mines and Minerals Policy of Malawi’ (2013) 29.

559 Ministry of Mines ‘Mines and Minerals Policy of Malawi’ (2013) 29.

560 Ministry of Mines ‘Mines and Minerals Policy of Malawi’ (2013) 25.
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ideal to facilitate Malawi to derive substantive benefits from its extractive industry. It remains
to be seen if this weakness is moderated by the activities under the value-addition element,
discussed below.

Mineral value-addition enhancement

The Mines Policy begins by observing that mining in Malawi is primarily concerned with the
production of raw minerals that are used elsewhere as raw materials in downstream industries,
thus achieving negligible value-addition locally and depriving Malawians of much-needed
employment.5* Consequently, to encourage value-addition, the policy, among other things,
lays down the following three activities: training local Malawians in value-addition; providing
incentives for the promotion of value-addition to investors through the development of
appropriate incentives; and facilitating access to soft loans from cooperating partners for
downstream value-addition. 52

The strategies and activities above are weak, as they focus on imposing obligations on the
government rather than making value-addition an obligation of investors. Clearly, in such a
situation, the value-addition aspects of the Mines Policy are not ideal for enabling Malawi to
enhance the benefits it derives from its extractive industry.

Conclusion on the Mines and Mineral Policy

In view of the foregoing, it has been shown that Malawi’s Mines and Mineral Policy is
structured in a manner that is not ideal for the quest by African countries to derive substantive
benefits from FDI in their extractive industries. However, considering that Malawi’s Mines and
Minerals Act (‘the Mines Act’) is a very recent statute, it remains to be seen if it has addressed
the weaknesses observed in the Mines Policy, hence the discussion below. The examination of
the Mines Act read with the Taxation Act will assess if it is structured in a manner that can
enable Malawi to enhance the benefits from its extractive industry and thus form a basis for
the harmonised regulatory framework proposed by this study.

4.2.3.2 The Mines and Minerals Act of 2023

The Mines Act®®® was enacted in August 2023 to replace the Act of 2019 with a view to making
provision for the regulation and licensing of mining activities and mineral resources and
establishing a Mining and Minerals Regulatory Authority.®* The Act is made up of 308
sections, but our assessment focuses on those pertaining to the licensing of large-scale mining
activities, the duties of licensed investors, investment incentives, and the rights of Malawi as a
host state. We first analyse provisions on licensing, followed by those on investors’ duties, then
those on incentives, and finally those on the rights of Malawi as the host.

%61 Ministry of Mines ‘Mines and Minerals Policy of Malawi’ (2013) 11.
%62 Ministry of Mines ‘Mines and Minerals Policy of Malawi’ (2013) 28.
563 Mines and Minerals Act 2023, long title.
564 Mines and Minerals Act 2023, long title.
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Mining licensing

The Mines Act provides for five types of licenses: the prospecting license,*® reconnaissance
license, ¢¢ exploration license, retention license,>® and mining licence,° which is the subject
of the analysis in this section. Pursuant to the Mines Act, a mining licence is usually granted
following an application made by either a holder of an exploration license or retention license
covering the applicant’s exploration or retention area.5® To be eligible as an applicant for a
mining licence, the applicant is required to be a company incorporated under the Companies
Act of Malawi®™* and with the financial ability and technical competence to fulfil the licensed
obligations.>”? In terms of the Companies Act, this entails either being a company formed
locally in Malawi, with at least one resident director®”® and a resident company secretary who
is a member of relevant professional bodies in Malawi, or a foreign company incorporated
elsewhere but registered by Malawi’s Registrar of Companies after complying with a
requirement to have directors and two or more authorised agents resident in Malawi. 57

In view of the above, to qualify for a mining licence, an applicant company must have some
meaningful connection with Malawi, and potentially, if strictly enforced, this may provide an
additional avenue to the ones in the Mines Act for the Government of Malawi to keep track of
the financial position and contribution of such a company to Malawi’s economy.5® This,
together with the conditions for granting a mining licence analysed below, is important for the
maximisation of benefits derived from the extractive industry.

Regarding the conditions for granting a mining licence, the Mines Act empowers the Mining
Regulatory Authority to grant a licence upon being satisfied that the applicant has submitted a
prescribed application form accompanied by fees as well as 26 supporting documents. 7 Of
the 26, seven are critical for this study: a feasibility study report; financial capacity evidence;
sustained development plan; business development assistance plan; mining operations plan;
employment and training plan; and goods and services procurement plan.5”® Our assessment
focuses on the first three, starting with the feasibility study report; the last four are assessed in
the section on investors’ obligations.

565 Section 36(1)(a) of the Mines and Minerals Act of 2023.

566 Section 36(1)(b) of the Mines and Minerals Act of 2023.

57 Section 36(1)(c) of the Mines and Minerals Act of 2023.

568 Section 36(1)(d) of the Mines and Minerals Act of 2023.

569 Section 36(1)(e), (f) and (g) of the Mines and Minerals Act of 2023.

570 Mines and Minerals Act of 2023, section 145(4).

571 Mines and Minerals Act of 2023, section 145(1)(a).

572 Mines and Minerals Act of 2023, section 145(1)(b).

578 Section 162(3) of the Companies Act of 2013.

574 Section 225(2) of the Companies Act of 2013.

575 Section 360(1)(b), (d) and (e) of the Companies Act of 2013.

576 |_ocal companies and external companies are obliged to submit their financial statements annually pursuant to
section 255 of the Companies Act. The resident company secretary and director may provide another layer of
safeguards to facilitate accurate reporting.

577 Section 146(1) of the Mines and Minerals Act No. 25 of 2023. The prescribed form is yet to be put in place,
S0 no assessment is possible until then.

578 Section 146 of the Mines and Minerals Act of 2023.
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Under the Mines Act, a feasibility study report shall contain such information as is prescribed
and shall be prepared by an expert in preparing such studies.>”® However, no prescribed form
is attached to the Act or the predecessor Act, and indeed no definition of a feasibility study is
provided by either of the statutes. This makes it difficult to assess the utility of such a report in
enabling Malawi to enhance benefits from mining related FDI. However, under a recent Mining
Development Agreement, a feasibility study was defined as a study done by an expert to
determine the commercial feasibility and viability of exploiting mineral deposits.*® This lack
of a standardised prescription opens the door for discretionary decision-making and is therefore
not ideal. Nevertheless, considering that there are six other supporting documents to the mining
license application form, it remains to be seen if they address this gap. This leads us to the
second supporting document, which deals with financial capacity.

In regard to financial capacity, the statute requires an applicant to submit evidence of financial
ability or a credible plan to obtain adequate financing to fulfil the licence obligations. % As
with the first supporting document, no prescription is made of the required evidence; in its
current state, an applicant can satisfy this requirement merely by presenting either bank
statements or a loan agreement. To afford the Mining Authority with both an assessment
benchmark and a tracking mechanism, the Act ought to have prescribed some minimum criteria
detailing expected cashflow. This is critical for assessing if substantive benefits are indeed
being derived in view of cases of malpractices among investors in inflating their financial and
investment outlay so as to delay the onset of profit realisation on the pretext that they are still
recouping their expenditure.>? This leads us to assess whether the weaknesses observed here
are addressed by the third supporting document, the sustained development plan.

As regards sustained development, as part of an application for a mining license, an applicant
is required to submit a description of plans and initiatives for planned, sustained economic and
social development in the region and local communities affected by the mining operation, and
this can take the form of a community development agreement. %

If put to good use and subjected to monitoring, this development plan would indeed have a
positive effect of enabling Malawi to derive substantive benefits from FDI in its mining sector.
This may be through the creation of opportunities for local firms to be suppliers of goods and
services to the mines and in the process also create employment opportunities for more people
in such local businesses. This may be complemented by the remaining four supporting
documents, assessed below.

579 Section 156(2) of the Mines and Minerals Act of 2023.

%0 The Government of the Republic of Malawi and Globe Metals and Mining (Africa) Limited Mining
Development Agreement for Kanyika Niobium Project (2023) 7.

581 Section 146(1)(e) of the Mines and Minerals Act of 2023.

562 Guzek Jacek ‘Who benefits from mining?’ available at
https://www.miningexponamibia.com/assets/docs/2013/benefits.pdf (accessed 12 April 2022). In this study,
Guzek highlights that there is a significant level of mistrust by host governments in Africa due to the practice of
avoiding taxation by exaggerating costs and not declaring correct production levels.

563 Section 146 (1)(q) of the Mines and Minerals Act of 2023.
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Investors’ obligations under the Mines Act

The Mines Act’s provisions on investors’ obligations are structured under the following four
categories: those pertaining to management according to submitted plans; those dealing with
transparency aspects; those that deal with performance obligations; and those dealing with
fiscal matters. Our assessment commences with the management-related obligations.

Operations and management-related obligations

According to the Mines Act, an investor that has been granted a mining license has four
operations- and management-related obligations: the obligation to commence operations
timeously;%* the obligation to mine according to the submitted mining operations plan;5& the
obligation to operate the mine according to license conditions;%® and the obligation to operate
the mine in accordance with its submitted mine waste management plan. ¥’ For the purposes of
this study, the focus is on the first three.

Pursuant to the first obligation, investors that are holders of a mining license are under a three-
faceted duty requiring them to commence mining operations within 18 months from the date
of the mining license, commence substantial mineral production not later than 60 months from
the date of the license, and maintain continuous commercial production after commencement
of mineral production.%®® This is complemented by a requirement to notify the Mining
Authority of the dates on which mine development commenced and the date on which
commercial mineral production commenced.*® If an investor fails to commence and undertake
investment operations in line with this obligation, the Authority is empowered to suspend or
cancel the mining license.>®

The obligation above is reinforced by the second obligation, which requires investors to
conduct their operations according to the submitted mining operations plan. The mining
operations plan has a production schedule as one of its components.>® Pursuant to that
schedule, the Mines Authority is provided with a tracking and monitoring mechanism that
enables it to enforce the highlighted obligations.

In regard to this third obligation, investors holding a mining license are required to conduct
mining operations according to the approved submitted plans, the license-stipulated conditions,
and the statutory obligations contained in the Mines Act.%%? As with the first obligation, failure
to comply with this obligation entitles the Mines Authority to suspend or cancel the mining
license. 5

584 Section 169(1) of the Mines and Minerals Act of 2023.

585 Section 157 of the Mines and Minerals Act of 2023.

586 Section 166(1)(a) of the Mines and Minerals Act of 2023.

587 Section 162 of the Mines and Minerals Act of 2023.

588 Section 169(1)(a), (b) and (c) of the Mines and Minerals Act of 2023.
%89 Section 169(3)(a), and (b) of the Mines and Minerals Act of 2023.

590 Sections 169(8) and 79(3) of the Mines and Minerals Act of 2023.

591 Section 157(2)(e) of the Mines and Minerals Act of 2023.

592 Section 166(1)(a) of the Mines and Minerals Act of 2023.

59 Section 166(2) and (3) of the Mines and Minerals Act of 2023.
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The three obligations above are important in ensuring that Malawi benefits from approved
investments in the extractive industry within the stipulated timeframe and according to the
undertakings of the investor. This may curb any tendency of investors to secure mining rights
simply for future exploitation. Furthermore, as shown below, the cumulative effect of the three
obligations appears to be enhanced by the transparency-related obligations that the Mines Act
imposes on mining license-holders.

Transparency-related obligations

The transparency obligation has five key facets: the duty to annually furnish the Mining
Authority with a copy of audited financial reports that are independently prepared;** the duty
to submit annual reports as well as monthly operations statements, detailing operations
undertaken that include particulars of produced minerals; 5% the duty to keep, at its registered
address, complete and accurate records of all mining activities, numbers of current employees,
copies of all maps, geological reports as well as mineral analyses reports, and copies of accurate
and systematic financial records;>*¢ the duty to submit sales accounts reports for exported
minerals within six months of exporting;*” and the duty to give notice of commencement of
development and commercial production to the Mining Authority. 5

The above facets of this transparency obligation, if strictly enforced, have an important role to
play in enhancing benefits that Malawi as a host state could derive from FDI in its extractive
industry. First, the submitted annual audit reports may enable Malawi to uncover any
malpractices, such as under-declaration of profits or transfer pricing, which investors often
perpetrate to limit the quantum of profit-tax payable. The findings from such audited financial
reports may be complemented by analysis of the monthly operations reports, annual operations
reports, and the sales accounts reports required under the second and fourth obligation.

Furthermore, the various records required to be kept pursuant to the third obligation may assist
in monitoring the actual investment to see if it is indeed benefitting the country in line with
obligations that were agreed upon. Clearly, the interrelated facets of this transparency
obligation are ideal for enhancement of benefits that Malawi may derive from FDI in the
extractive industry, if effectively utilised. It remains to be seen if this is reinforced by the
obligations related to performance requirements analysed immediately below.

Performance requirements obligations

As pointed out in earlier chapters, performance requirements have been used to achieve both
economic and non-economic goals. These include strengthening the industrial base and
national added-value, creating upstream and downstream economic links, and reducing

59 Section 171 of the Mines and Minerals Act of 2023.

59 Section 168(1)(a) and (c) of the Mines and Minerals Act of 2023.
5% Section 167 of the Mines and Minerals Act of 2023.

597 Section 166(1)(i) of the Mines and Minerals Act of 2023.

5% Section 166(1)(f) of the Mines and Minerals Act of 2023.
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unemployment.>®® Guided by this, the section assesses the Mines Act investor’s obligations
pertaining to performance requirements.

Pursuant to the Mines Act investors are required to observe four mandatory interrelated
performance-requirement obligations.®® As elaborated below, these obligations are mainly
aimed at achieving most of the economic goals noted in the paragraph above. Pursuant to the
first obligation, the Mines Act obligates the investor to prepare and implement an employment
and training plan.%°* Pursuant to this obligation, investors in the mining sector are required to
give preference to Malawian citizens when recruiting staff to fill the following positions:
management, technical, professional, skilled and wunskilled labour.®®2 In this regard,
employment of foreigners as unskilled workers is prohibited. In principle, if indeed enforced,
this employment and training obligation is structured in a manner that may indeed enable
Malawi to enhance benefits it derives from mining FDI, this through reduction of
unemployment. However, to an extent this position is weakened by the right given to an
investor, to employ 75 per cent of their workforce from foreign nationals during the first 10
years of operation.® This leads us to the second performance-requirement obligation to assess
if it is better structured.

Under the second obligation, investors are obliged to give preference to Malawian suppliers
and entities when procuring goods and services in line with their approved goods and services’
procurement plan.5* To facilitate compliance, investors are required to demonstrate in the plan
how they will assist local suppliers to build supply capacity, how they will submit annual
reports, and how they will also periodically update their approved procurement plans.% It is
worth highlighting that as much as this obligation is ideal for the enhancement of benefits
derived from FDI in the extractive industry, it appears to be weak as it does not set minimum
procurement thresholds for local procurement. This weakness is compounded by the leeway
the government appears to give investors in mining development agreements (MDAs), as
exemplified by the recent MDA Malawi signed with Globe Metals and Mining (Africa)
Limited. According to that MDA, as long as the mining company has submitted a procurement
plan for goods and services, it may procure through international tender.5%

Nevertheless, the above obligation is complemented to a degree by the third performance-
requirements obligation, which requires investors to prepare and implement a business
development assistance plan. Pursuant to such a plan, the investor is required to describe how
it intends to assist businesses operated by communities surrounding the mine and other

59 Nikiéma Suzy ‘Performance Requirements in Investment Treaties’ Best Practices Series (2014) 1.

600 The obligations are mandatory because all of them do not use best endeavour language due to the use of the
word ‘shall’.

601 Section 158 of the Mines and Minerals Act of 2023.

602 Section 158(6) of the Mines and Minerals Act of 2023.

603 Section 163 of the Mines and Minerals Act of 2023

604 Section 159 of the Mines and Minerals Act of 2023. In terms of this provision, preference is to be given only
when the prices and delivery schedules are comparable to those of non-Malawian suppliers.

605 Section 159(4) and (7) of the Mines and Minerals Act of 2023.

66 Article 17.2 of Government of Malawi and Globe Metals and Mining (Africa) Limited Mining Development
Agreement for Kanyika Niobium Project March 2023.
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Malawians in building their capacity to own and operate sustainable businesses.®’ This
obligation, if put to good use and complemented by minimum local procurement thresholds,
would enable local suppliers and contractors to benefit from procurement opportunities
emanating from the second obligation above. Considering that this obligation also highlights
the position of local communities, this leads us to an assessment for the last performance-
requirement obligation that focuses on local communities.

In this regard, investors are required to enter into a community development agreement (CDA)
and implement it.5®® Unlike the three performance-requirement obligations considered above,
this obligation appears to be better structured, as it stipulates a minimum expenditure threshold
of 0.45 per cent of an investor’s annual sales to go towards community development
activities.®® To facilitate compliance, the investor is under an obligation to submit annual
expenditure reports as well as semi-annual CDA reports.6° An investor who fails to comply
with this obligation is considered to have committed an offence punishable by a fine.®** Clearly,
the minimum expenditure threshold, coupled with the monitoring as well as the enforcement
mechanisms, makes this performance-requirement obligation very effective in enabling
substantive benefits to be derived from FDI in Malawi’s extractive industry. Through this
obligation, the Mines Act departs from the prevailing practice of imposing a best-endeavour
corporate social responsibility obligation to one that is enforceable and hence facilitating
benefits to trickle down not only through contribution to national budgets but also to the
communities surrounding the mining area.

In conclusion, the assessment above shows that the four performance-requirement obligations
contained in the Mines Act are couched in a manner that is critical for maximising mining FDI
by creating business opportunities and reducing unemployment, thereby stimulating additional
tax revenue streams. However, contrary to the aspirations of the Mines and Mineral Policy, the
Act fails to incorporate a performance-requirement obligation as regards value-addition, even
though it has the potential to bring in more opportunities and financial resources than those
emanating from the incorporated four performance-requirement obligations. This leads us to
consider the last category of investors’ obligations to assess whether the identified weakness is
addressed by that category of obligations.

Finance and fiscally-related obligations

Obligations regarding payment of mineral royalties, taxes and rents are the ones that result in
FDI in the extractive industry directly contributing to a host country’s national budget. Pursuant
to the Mines Act as read together with the Taxation Act,®2 investors have seven fiscally-related
obligations. Only four are discussed below.

607 Section 160(2) of the Mines and Minerals Act of 2023.

608 Section 164 of the Mines and Minerals Act of 2023.

609 Section 164(11)(a) of the Mines and Minerals Act of 2023.

610 Section 164(11)(b) and (c) of the Mines and Minerals Act of 2023.
611 Section 164(12) of the Mines and Minerals Act of 2023.

612 Chapter 41:01 of the Laws of Malawi.
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Pursuant to the first obligation, an investor is required to pay royalties at a rate of 5 per cent
for all minerals that are not processed, and 10 per cent for all precious and semi-precious metals
that are not polished.®®® Failure to pay the mineral royalties when they become due entitles the
Mines Authority to prohibit the investor from exporting further minerals until when the
payment is made.®* This first duty is complemented by the second duty as regards income tax.

Pursuant to this second duty, at the end of each financial year an investor who holds a mining
license is liable to pay income tax on the taxable income at a rate of 30 percent.5?® To minimise
cases of malpractices that result in declaration of low taxable income, the investors are under
a disclosure obligation whenever they make sale of minerals to an affiliated company and fail
to make a disclosure, which is punishable by cancellation of a mining license.®'¢ This position
is reinforced by the third obligation.

Pursuant to the third obligation, a mining license-holder is required to pay a resource rent at a
rate of 15 per cent on profits after tax for super-profits.®*” This obligation, together with the
first two, if not subjected to discretionary exemptions and deductions reflected in MDA, 68
presents Malawi with an avenue for deriving substantive actual revenue in line with the theme
of this study. It remains to be seen if this position is further enhanced by last fiscally-related
obligation.

The last obligation requires investors holding a mining license to pay prescribed ground rent. 6°
Unfortunately, the Act does not indicate the rate, and an assessment of a recent MDA does not
reflect that obligation either.?° Nevertheless, failure to make a timely payment of ground rents
results in the licensee being made to pay twice the amount outstanding as a form of
punishment.®?* Consequently, depending on the value of the base rate for ground rent
calculation, this obligation potentially also enhances Malawi’s ability to derive substantive
benefits from FDI in its extractive industry.

In view of the above, it is clear that three of the examined four fiscal rights are generally ideal
for the enhancement of direct benefits from the extractive industry in the form of fiscal

613 Sections 251 and 64B of the Mines and Minerals Act of 2023, as read with the Seventeenth Schedule to the
Taxation Act Chapter 41:01 of the Laws of Malawi.

614 Section 252 of the Mines and Minerals Act of 2023. This is reinforced by Rule 3 of Seventeenth Schedule to
the Taxation Act Chapter 41:01 of the Laws of Malawi, which lays down a duty on investors to furnish the
Revenue Authority Commissioner General with a return within 20 days after the end of the royalty period stating
the type and volume of minerals subject to royalty for that return period.

615 Eleventh Schedule to the Taxation Act Chapter 41:01 of the Laws of Malawi.

616 Section 253(1) and (5) of the Mines and Minerals Act of 2023.

617 Eleventh Schedule to the Taxation Act Chapter 41:01 of the Laws of Malawi.

618 Pyrsuant to article 3(1)(b) of the mining development agreement between the Government of Malawi and
Nyala Mines, Nyala Mines was exempted from resource rent. This is the same company that Malawi’s Attorney-
General commenced proceedings against in 2022 to claim underdeclared and unpaid profits amounting to USD
309.6 billion in respect of rare gems mined between 2008 and 2013. Nyala Mines is alleged to have paid taxes
amounting to only USD 585,016 due to underdeclarations. See Nyasa Times 30 July 2022 available at
https://www.nyasati mes.com/malawi-government-de mands-us309-6-billion-from-us-company-for-illegal-
mining/ (accessed 20 July 2022).

619 Section 255 of the Mines and Minerals Act of 2023

620 See the MDA between the Malawi government and Globe Metals Mining (Africa) Ltd signed in March 2023.
621 Section 255(8) of the Mines and Minerals Act of 2023.
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contribution to the national budget via taxes and additional revenue streams. It remains to be
seen if this position is enhanced by the rights that the Mines Act has enshrined for Malawi as
a host state, hence the discussion below.

Rights of Malawi as a host under the Mines Act

The Mines Act, as read with the Taxation Act, grants Malawi six different rights that may be
relevant to this study, as discussed below. However, it is important to point out that some of
the rights are also, at the same time, duties on investors that are mining license-holders, and
therefore those discussed under the duties of investors are merely highlighted.

The first right that Malawi has as a host state is that of equity participation in the investment
following the granting of a mining license.5?? In this regard, once a license application is made,
Malawi has a time-limited option to exercise its right to free-equity ownership interest in the
mining project by notifying the applicant of its decision to be an equity participant before the
license is granted.®” Once the decision to exercise the right is made, the applicant will be
notified of the percentage of shareholding that the government requires, and if the applicant is
in agreement, a shareholder agreement is drawn up identifying the government as an equity
non-contributing minority shareholder.®* As a minority shareholder, the government is also
entitled to nominate one board member, *%° whilst clearly shielding itself from any commitment
that its equity participation entitles the mining company to from any tax-related exemptions. 52

As shown above, as much as being a shareholder has the potential to enhance benefits that
Malawi derives from the extractive industry, the practice of free-equity participations does not
give the government an effective voice on the board of the mining company.® Without
enabling mechanisms, there is nothing that stops the mining firm from putting the government-
nominated member in a board committee that is not crucial instead of in crucial committees
such as finance and audit committees. This weakness may be compounded by the nomination
of a board member who may be merely a figurehead and hence not advance the interests of the
country. Consequently, as much as this is an important right for government, without the
necessary support mechanisms, not much of value may be derived. This leads us to the second
right, to assess the positives if any existing under that right.

Pursuant to the second right, Malawi is entitled to grant a mining license subject to conditions
to be stipulated in a mining development agreement.®® In this regard, through this right,
Malawi is entitled to impose performance requirements on investors that are granted in mining

622 Section 260 of the Mines and Minerals Act 25 of 2023.

623 Section 260(3) of the Mines and Minerals Act 25 of 2023. According to this provision, the right expires on the
day when a license is granted if the government does not notify the applicant but if notification is made before the
license is granted then at the time of grant government will have become a shareholder.

624 Section 260(5) and (9) of the Mines and Minerals Act 25 of 2023.

625 Section 260(13) of the Mines and Minerals Act 25 of 2023.

626 Section 260(11) of the Mines and Minerals Act 25 of 2023.

627 See also Lobe P, Nhleko A and Mtegha H ‘Evaluation of Government Equity Participation in the Minerals
Sector of Tanzania from 1996 to 2015 (2019) 119(3) Journal of the Southern African Institute of Mining and
Metallurgy 261.

628 Section 143 of the Mines and Minerals Act 25 of 2023.
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licenses. As shown in a section above, pertaining to investors’ obligations, such performance
requirements obligate investors to contribute to the country’s economic development through
the creation of employment, local procurement of goods and services, and the development of
communities surrounding their mine, pursuant to an enforceable community development
agreement.®? If strictly enforced and subjected to monitoring, this right is indeed ideal for the
enhancement of benefits that Malawi may benefit from its extractive industry. However, as
already noted, the main weakness associated with the scope of this right is its failure to
incorporate the requirement for value-addition. Nevertheless, considering that the third right
has elements that are closely related to this second right, it remains to be seen if this weakness
is addressed under that right — hence the assessment below.

The third right is a right to grant a mining licence for an initial period of 25 years; the license
may then be renewed for further periods of 15 years’ duration until depletion of the mineral
deposits.®° Granting of the renewal is subject to satisfying the Mines Authority that in the
previous 25 years’ period the investor substantially complied with all obligations under its
license, the Mines Act and any written law.%* The components of this right, if put to good use
and followed strictly, are ideal for facilitating the enhancement of the benefits of the extractive
industry. This is because Malawi can take advantage of information gathered over the period
of the expiring licence regarding the earnings of the investment as well as its contribution to
employment and development of local supply chains, and use that to negotiate for the
enhancement of its own benefits. This leads us to assess if the positive position seen under this
right also obtains under the fourth right.

The fourth right is generally related to the second and third right analysed above in that it
enables the Government of Malawi to suspend or cancel a mining licence where the license-
holder fails to make any of the payments required under the Act on the due date or contravenes
any provisions of the Act or conditions of the license.%? Consequently, pursuant to this right,
Malawi has a mechanism for enforcing compliance with any of the obligations of the mining
license-holders, including those critical for the maximisation of benefits derived from a mining
company, such as requirements in regard to local content and community development. The
enforcement mechanisms contained under this right are complemented by those pertaining to
fiscally-related rights, as discussed below.

The fifth and sixth rights pertain to the enforcement of investors’ fiscally-related obligations,
which are vital for benefit maximisation. Pursuant to the fifth right, the Mines Authority is
empowered to prohibit an investor who has failed to pay mineral royalties and other taxes from
transporting, selling or transferring further minerals until the amount due is settled.®* In this
regard, the sixth right entitles the government, through both the Mines Authority and the

629 Section 146(1)(s) of the Mines and Minerals Act 25 of 2023.

630 Section 149 of the Mines and Minerals Act 25 of 2023.

831 Section 150(3) of the Mines and Minerals Act 25 of 2023.

632 Sections 166(2), 252(4) and 253(5) of the Mines and Minerals Act 25 of 2023.
633 Sections 252(1) and 297 of the Mines and Minerals Act 25 of 2023.
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Revenue Authority, to inspect the financial records of the investor and require the investor to
hire an independent auditor to produce an audit report on any financial matters of concern.®

In view of the provisions noted above, the combined effect of the two rights is to minimise
cases of under-declaration of royalties and taxes as well as delays in the payment of royalties
and taxes. This is important in ensuring that Malawi gets its fair share of the benefits of
investment in its extractive industry. This leads us to assess whether the positives identified
under this section on rights are complemented by the provisions pertaining to incentives.

Incentives for investors under the Mines Act

In Chapter 1, it was noted that investment incentives are partly to blame for the failure by most
sub-Saharan African countries to derive enhanced benefits from FDI in their extractive
industries. In this regard, our assessment here examines whether incentives provided under the
Mines Act are structured in a manner that also enables Malawi to derive substantive benefits
from FDI in its extractive industry as a result of granting such incentives.

The Mines Act does not specifically make provision for the award of incentives — this is instead
provided for under the Taxation Act. Pursuant to the Taxation Act, investors in the mining
sector are entitled to three types of incentives: duty-free and VAT-free importation of
specialised goods for use in mining, such as plant machinery;®® the deduction from taxable
income of all capital expenditure on plant and machinery in the first year of operation;%* and
a 10-year stabilisation period on tax rates.5*” In principle, these incentives appear to be standard
and hence unproblematic. However, in practice, as exemplified by the case of Kayerekera
uranium mine noted under section 4.2.1 above, the Minister of Finance has discretion to grant
further incentives in the form of reductions in corporate tax rates, tax holidays, and exemption
from some other domestic taxes.

The challenge highlighted above is compounded by an incentives-related non-discrimination
provision incorporated in some of Malawi’s MDA, as illustrated by Malawi’s recent MDA
with Globe Metals and Mining (Africa) Limited. In terms of that provision, if Malawi enters
into a mining development agreement with a third party and, pursuant to that agreement, grants
the holder of the large-scale mining licence reductions in tax, tax holidays or other favourable
tax treatments, or provides financial concessions or incentives which are more beneficial to a
third party than to the company under this agreement, then the company is entitled to enjoy
those similar benefits.5® This provision is so poorly crafted such that it takes away the ability
of the government to condition the granting of such discretionary incentives to compliance with
performance requirements. Furthermore, the provision fails to provide that grant of such
incentives is subject to proof of like circumstances.

634 Section 257 of the Mines and Minerals Act 25 of 2023.

65  Malawi Revenue  Authority Tax Incentives in  Malawi (2022) 9 available at
https://mitc. mw/invest/images/downloads/Investors-tax-incentives.pdf (accessed 10 April 2024).

6% Rule 12 of the Second Schedule to the Taxation Act Chapter 41:01 of the Laws of Malawi.

837 Sixteenth Schedule to the Taxation Act Chapter 41:01 of the Laws of Malawi.

638 Article 27.3 of the Mining Development Agreement for Kanyika Niobium Project March 2023.
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In view of the above, it can be concluded that despite the standard fiscally-related incentives
provisions contained in the Taxation Act, the Mines Act is weak when it comes to matters of
incentives. This is due to its failure to address the issue of incentives, and yet in practice the
MDAs that the Minister of Mines is signing pursuant to mining legislation provide an avenue
for indirectly awarding incentives that are not structured in a manner aimed at facilitating
Malawi to deriving substantive benefits from its extractive industry.

4.2.4 Conclusion on Malawi’s mining-related legal framework

The analysis above has shown that while it has some positive provisions, Malawi’s existing
mining-related investment policy and legal framework, despite its recency, is less than ideal as
a basis for a continental regulatory framework for maximising the benefits sub-Saharan African
countries can derive from respective extractive industries. Consequently, the discussion will
now turn to Niger’s regulatory framework to assess if it is at all better placed to form the basis
for a continent-wide regulatory framework.

4.3 Niger’s mining-related investment legal framework

As noted in Chapter 3, Niger was, pursuant to the 1975 Treaty of Lagos,®* a founding member
of ECOWAS, which has a harmonised investment regulatory framework, known as the
Supplementary Act on the Common Investment Rules for the Community.%° This
Supplementary Act has been lauded as one that makes great strides towards striking a balance
between the rights and obligations of investors and those of the host states. The assessment in
Chapter 3 further highlighted that, with regard to investments in the extractive industry, the
Supplementary Act is complemented by the Directive on the Harmonisation of Guiding
Principles and Policies in the Mining Sector (‘the Mining Directive’).54

Pursuant to the Revised ECOWAS Treaty, once a Supplementary Act is adopted and enters into
force, it becomes binding on ECOWAS institutions and member states and thus directly
applicable in the latter.®*> Consequently, in this section our assessment as to whether Niger has
a regulatory framework aimed at enhancing benefits from FDI in its extractive industry will
also consider whether and to what extent Niger’s relevant investment regulatory framework
has adopted the various innovative provisions of the ECOWAS regulatory framework

639 hitp://www.ecowas.int/ecowas-law/treaties/ (accessed 6 September 2018). Niger together with Burkina Faso
and Mali withdrew their membership from ECOWAS on 29 January 2025. However, Niger still remains a member
of WAEMU, which has eight members, five of which still remain ECOWAS Member States. WAEMU has
investment and mining codes that are in many respects similar to the ECOWAS Supplementary Act on the
Common Investment Rules for the Community and the Directive on the Harmonisation of Guiding Principles and
Policies in the Mining Sector, hence despite the withdrawal the observations still remain valid.

640 Supplementary Act A/SA.3/12/08 Adopting Community Rules on Investment and the Modalities for the
Implementation with ECOWAS.

641 ECOWAS C/DIR03/ 05/09 27 May 2009 available at
http://documentation.ecowas.int/download/en/publications/Ecowas%20Directive%20and%20policies%20in%20
the%20minning%?20sector.pdf (accessed 2 October 2018).

642 Article 9 of the Revised Treaty of the Economic Community of West African States (ECOWAS).
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highlighted. To gain an appreciation as to whether Niger is deriving adequate benefits from its
extractive industry, the discussion begins with a historical overview of the country’s extractive
industry and level of economic development.

4.3.1 Overview of Niger’s extractive industry

Niger was a colony of France until it became an independent nation in 1960. Its economy relies
on agriculture, which accounts for 40 per cent of GDP and provides an occupation for nearly
80 per cent of the population.54 Niger’s exports are undiversified and concentrated in uranium
and, to a lesser extent, gold and live animals.®* Uranium is the main export commodity and
represents about 10 per cent of total public revenue, with gold as the second-largest export.®#
Uranium has been mined and exported from Niger since 1970, and to such an extent that the
country is currently the third-largest exporter of uranium worldwide.%4 Other natural resources
include coal, iron ore, tin, phosphates, molybdenum, salt, gypsum and petroleum.%’ In regard
to petroleum, in 2011 Niger opened a refinery in its Zinder province which has a capacity of
20,000 barrels/day (or 1 million tonnes per year) and produces liquefied petroleum gas
amounting to 69,900 tonnes per year, super petrol amounting to 306,200 tonnes per year, and
diesel amounting to 505,400 tonnes per year.54

Furthermore, in 2010, Areva’s two subsidiaries, after extracting a total of 114,346 metric tonnes
of uranium in Niger representing an export value of 2.3 trillion CFA francs (over 3.5 billion
euros), only paid 300 billion CFA francs (approximately 459 million euros) to Niger out of that
sum. In the first quarter of 2013, Areva generated consolidated income of 2.279 billion euros,
more than Niger’s total annual budget of approximately 2 billion euros. In the third quarter of
2013, its income amounted to 6.8 billion euros, and its order book reached 42 billion euros
(equivalent to Niger’s budget for 21 years).5Despite the fact that its abundant natural
resources are mined and exported by foreign investors, Niger appears not to be benefitting fully
from this, as noted by the African Development Bank (AfDB).%*° Further evidence in this
regard is that Niger consistently ranks abysmally on the UNDP HDI. Between 2005%! and

63 Thomas GP ‘Niger: Mining, Minerals and Fuel Resources’ 3 October 2012 available at

https://www.azomining.com/Article.aspx?ArticlelD=188# (accessed 26 February 2020).

64 World Bank Group ‘Niger: Leveraging Export Diversification to Foster Growth’ (2017) 5 available at

https://openknowledge.worldbank.org/bitstream/handle/10986/33069/Niger -Leveraging-Export-Diversification-

to-Foster-Growth.pdf?sequence=1andisAllowed=y (accessed 26 February 2020).

645 World Bank Group ‘Niger: Leveraging Export Diversification to Foster Growth’ (2017) 5.

646 African Development Bank Group Niger Country Strategy Paper 2018-2022 2017 at 9 available at

https://www.afdb.org (accessed 26 February 2020).

647 Thomas G P ‘Niger: Mining, Minerals and Fuel Resources’ (2012) 3.

6% African Development Bank Group ‘Niger Combined 2013-2017 Country Strate gy Paper and Portfolio Review’

at 2 available at https://www.afdb.org/fileadmin/uploads/afdb/Documents/Project-and-Operations/Niger_-
Combined 2013-2017 Country Strateqy Paper_and_Portfolio_Review.pdf (accessed 25 February 2020).

649 Oxfam International Niger: Who is benefitting from the uranium? 19 December 2013.

80 African Development Bank Group ‘Niger Country Strategy Paper 2018-2022" (2017) at 9. According to the

ATfDB, Niger should build its capacity to manage its natural resources so as to benefit fully from them.

651 UNDP ‘HDR’ (2005) 327 available at http://hdr.undp.org/sites/default/files/reports/266/hdr05_complete.pd f

(accessed 26 February 2020).
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2020,%2 it ranked the lowest in the world despite having commenced refining and exporting oil
in 2011.%%8 Recently, Niger has been ranked fourth from the last, at 189t out of 193 countries.
It is worth noting that the three countries ranked below Niger are generally those that have
recently gone through situations of armed conflict.®

Consequently, the situation highlighted above calls for an examination of Niger’s mining-
related investment regulatory framework to assess whether in its current state it is capable of
being used to enhance the benefits that the country derives from its extractive industry. Our
assessment does not cover Niger’s Investment Code due to its stipulation that it does not apply
to the mining and petroleum industry. %%

4.3.2 Niger’s mining-related investment legal framework

Niger’s Mining Code was originally enacted on 2 March 1993 but since then has gone through
several amendments, with the latest amendment being that of 8 August 2024.%7 As indicated
in Chapter 3, Niger is a member of the ECOWAS but is also a member of the West African
Monetary and Economic Union (WAEMU also known as UEMOA).%% On 22 December 2003,
WAEMU adopted a Community Mining Code, which was replaced in 2023 by a new Mining
Code. This Mining Code is applicable in all member states, including Niger.®*® Consequently,
although our assessment of Niger’s Mining Code is mainly in the light of the innovative
provisions contained in the ECOWAS Supplementary Act,9° this is supplemented by relevant
provisions of the WAEMU Mining Code. The Mining Code of Niger is made up of 236 articles,
but our assessment focuses (in this order) on provisions pertaining to investment protection,
the duties of investors, investment incentives, and the rights of Niger as a host state. Unlike its
predecessor, the 2022 Mining Code as amended in 2024, commences with underscoring that it
is aimed at promoting the transformation and marketing of mineral resources in order to
promote sustainable economic and social development in Niger.%! In examining the highlighted

62 UNDP ‘HDR, 2023° 277 available at https://hdr.undp.ora/systenyfiles/documents/global-report-
document/hdr2023-24reporten.pdf (accessed 16 April 2024).

63 African Development Bank Group ‘Niger Combined 2013-2017 Country Strategy Paper and Portfolio Review’
at 2.

64 UNDP ‘HDR, 2023° 277 available at https://hdr.undp.org/systenvfiles/documents/global-report-
document/hdr2023-24reporten.pdf (accessed 16 April 2024).

85 The three countries are Central African Republic, Somalia, and South Sudan.

8% Investment Code, Republic of Niger, Law No. 2014-09 of April 16, 2014, article 4. Due to this, investments
into the mining sector are governed by provisions of the Mining Code, while investments into the petroleumsector
are governed by the Petroleum Code.

67 Republic of Niger, The Mining Code 2022 (Law No. 2022 - 033) as amended by Ordinance No. 2024-37 of 8
August 2024.

6% The West African Monetary and Economic Union was established pursuant to a treaty signed in Dakar on 10
January 1994 by the heads of state and government of seven West African countries using a common currency
known as the CFA franc: Benin, Burkina Faso, Cote d’Ivoire, Mali, Niger, Senegal and Togo.

89Chapter 2, article 3 of Regulation No. Regulation N°02/2023/CM/UEMOA of 16 June 2023 adopting the
WAEMU Community Mining Code.

60 Supplementary Act A/SA.3/12/08 Adopting Community Rules on Investment and the Modalities for the
Implementation with ECOWAS.

81 Republic of Niger, The Mining Code Ordinance No. 2024-37 of 8 August 2024, Article 2.
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provisions, an assessment will also be made if indeed the provisions take into account this
purpose of contributing to sustainable development.

4.3.2.1 Investment protection under the Mining Code

The amended 2024 Mining Code provides for investment protection in a manner that is
different from its predecessor, whose investment protection provisions were slightly similar to
the ECOWAS Supplementary Act.%6? Unlike the 2017 Mining Code which had five provisions
on investment protection,’? the amended Mining Code caters for only the following four:
protection from discrimination; protection from expropriation; guarantee of transfer of funds;
and dispute settlement. These provisions are analysed in turn, starting with the one on non-
discrimination.

Protection from discrimination

Unlike the previous Mining Code that had a specific provision on investment protection, the
provision on non-discrimination contained in the amended Mining Code is under a provision
on general principles. According to the provision, the State is to ensure the diligence and
transparency of the procedures for the allocation and maintenance of mining rights as well as
respect for the rights attached to them and equal treatment in the exercise of activities relating
to said rights, subject to the provisions of the Mining Code, the specifications and the
agreements concluded with investors.®* A reading of this provision together with a relevant
article of the model mining agreement attached to the Mining Code leads one to the conclusion
that the code caters for both NT and MFN.%% However, in two respects the non-discrimination
provision in the Mining Code fails entirely to balance the interests of the host state to those of
investors.

First, the Mining Code — unlike the ECOWAS Supplementary Act, which clearly specifies what
‘like circumstances’ mean by listing six factors to be taken into account in such an analysis, 6%
— fails to put in place any such safeguards. This may enable investors in the mining sector to
successfully claim either NT or MFN violations by comparing situations with local or other
foregin investors that are not similar.

662 Supplementary Act A/SA.3/12/08 Adopting Community Rules on Investment and the Modalities for the
Implementation with ECOWAS.

663 Protection from discrimination, guarantee of Fair and Equitable Treatment, protection from expropriation,
guarantee for transfer of funds, and dispute settlement.

64 Republic of Niger, Mining Code, Law No. 2022 — 033 as amended by Ordinance No. 2024-37 of 8 August
2024, article 4 paragrap.2.

665 See article 19.4 of the Model Mining Agreement which states: ‘The State undertakes not to pass, against the
company, the mining company, its affiliated companies, its subcontractors and their staff, any labor or social
legislations, which may be considered as discriminatory compared to those that would be imposed to company
engaged in similar activities in Niger.’

86 |n Chapter 3, it was shown that the Supplementary Act A/SA.3/12/08, in its article 5(4) states that the
determination of like circumstances should be done on a case-by-case basis considering the investment’s
circumstances, such as its effects on third persons, local communities, the environment, health of the population,
global commons; the sector of the investment; and the measure complained of.
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Furthermore, the ambiguity of the non-discrimination provision results in Niger guaranteeing
MFN treatment that fails to accommodate even the most basic exceptions, such as that
pertaining to giving favourable treatment to investors coming from countries that Niger
associates with pursuant to existing or future customs union, free trade area, common market
agreement, as per common practice.%%” This major omission is compounded by the existing
challenges associated with the incorporation of MFN obligation. As highlighted in chapters 3
and 4, the MFN provision has on numerous occasions been relied upon by investors to claim
rights that were not originally accorded to them in the regulatory framework governing their
relationship with the host state.5%8 As such, Niger is exposed the same risk in view of the nature
of the non-discrimination obligation considered above.

In conclusion, the assessment above shows that the non-discrimination provisions contained in
the Mining Code leave fairly wide latitude for investors to put Niger under pressure. As a result,
investors can claim violation of NT and MFN, if for instance Niger were to implement some
of the AfCFTA Investment Protocol preferential schemes aimed at facilitating sustainable
development. This makes it imperative to assess if the other investment protection standards in
the Mining Code are any better.

Protection from expropriation

IIL, the ECOWAS Supplementary Act and the WAEMU Mining Code, all recognise two types
of expropriation: direct expropriation and indirect expropriation.56® A comparison of the
relevant provisions of the Supplementary Act and those of Niger’s Mining Code reveals a
precarious position in the latter. It stipulates that mining or quarry installation may only be
requisitioned by the State for reasons of public utility, in compliance with legal procedures and
subject to fair compensation.67

Clearly, this provision addresses only direct expropriation and, moreover, in a manner that fails
to balance the interests of the parties in the way that the Supplementary Act does. The specific
conditions are listed neither in the Mining Code nor in the Model Mining Agreement, so no
guidance is provided on how to arrive at what is meant by fair compensation — hence leaving
it to the discretion of arbitral tribunals, which, in Chapter 2, were shown to be generally pro-
investor. Furthermore, the provision fails even to adopt the Supplementary Act’s allowance of
some breathing space in case of burdensome compensation amounts, which under the Act may

67 See, for example, article 6(5) of the Supplementary Act A/SA.3/12/08 which stipulates that it would not be a
violation of the MFN obligation if a host state does not extend any favourable treatment accorded to an investor
or an investment from another country if it is pursuant to terms contained in any existing or future customs union,
free trade area, common market agreement, or any international arrangement relating to the current or future
environment to which the investor’s home state is not a party.

88 In our discussion of the Revised COMESA CCIA Agreement, it was shown, for instance, that investors in
previous disputes have relied on MFN provisions to claim the benefit of standards of treatment absent from their
treaty, as was the case in White Industries Australia Limited v The Republic of India UNCITRAL Final Award, as
well to circumvent provisions relating to preconditions to international arbitration in their treaty — the latter was
exemplified by the case of Emilio Agustin Maffezini v The Kingdom of Spain ICSID Case No. ARB/97/7.

89 Supplementary Act A/SA.3/12/08, article 8(1).

670 Republic of Niger, Mining Code, Law No. 2022 — 033 as amended by Ordinance No. 2024-37 of 8 August
2024, article 180.
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be made by instalments over a period of three years.6’* In addition, the Mining Code fails to
cover indirect discrimination despite the increasing prevalence of cases pertaining to it.

Consequently, the guarantee against expropriation contained in the Mining Code is not well
structured in that it fails to balance the interests of the parties. Ultimately, once a finding for
compensation for expropriation is made, what follows is the need for such an investor to have
that compensation transferred elsewhere. This calls for an assessment as to whether the framing
of the Mining Code’s provisions on transfer of funds is such that it balances the interests of the
parties.

Transfer of funds

It was noted in Chapter 3 that protection with regard to transfer of funds is regarded as central
to an investor’s rights to enjoy the fruits of his or her investment. This is because the main
objective of all FDI is to make profits and repatriate them to the home state.72 It was observed
that the Supplementary Act provides wide latitude on the transfers that can be made, but this is
subject to two important safeguards that promote balancing of the interests of the parties.6”3

In contrast to the above position, Niger’s Mining Code guarantees investors protection of their
right to transfer funds yet without clear adoption of the safeguards built into the comparable
provision in the Supplementary Act or the WAEMU Mining Code.5 In particular, the Mining
Code stipulates that, subject to the foreign exchange regulations applicable in the Member
States of the WAEMU, a holder of a minging right shall transfer abroad dividends and proceeds
from invested capital as well as the liquidation proceeds, after payment of taxes and the duties
provided by tax legislation.67®

It can be extrapolated from the above provision that the only possible safeguards would be
those pertaining to payment of taxes and those pertaining to balance-of-payment challenges, as
most foreign exchange regulations generally allow central banks, subject to consultations with
the minister of finance, to impose temporary restrictions on transfers for three months. What
this entails is that, unlike under the Supplementary Act, Niger cannot make use of the other
plausible reasons, such as protection of the rights of creditors, to restrict funds transfer without
attracting arbitration proceedings on grounds of FET violation.

Consequently, the assessment above shows that the transfer-of-funds provision contained in
the Mining Code does not balance the interests of the host state with those of investors and
hence may be a source of unnecessary dispute and litigation. This makes it worthwhile for an

671 Supplementary Act A/SA.3/12/08, article 7(5).

672 Sornarajah M The International Law on Foreign Investment 3 ed (2014) 206.

673 First, the Supplementary Act provides for a balance-of-payment safeguard to either abate or avoid an
emergency under article 38(2). Furthermore, under article 10(3), a member state hosting an investment is allowed
to prevent transfers based on equitable, non-discriminatory and good-faith application of its laws relating to (i)
bankruptcy, insolvency or the protection of the rights of creditor; (ii) issuing, trading or dealing in securities; (iii)
criminal or penal offences; (iv) transfers of currency or any monetary instruments; and (iv) ensuring the
satisfaction of judgment in adjudicatory proceedings.

674 Regulation No. 02/2023/CM/ UEMOA on the New Community Mining Code.

675 Republic of Niger, Mining Code, Law No 2022 — 033 as amended by Ordinance No. 2024-37 of 8 August
2024, article 146.
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analysis to now be made as to how such disputes may be handled pursuant to provisions of the
Mining Code.

Dispute settlement under the Mining Code

Disputes under the Mining Code are to be handled pursuant to article 222. Unfortunately, this
provision is lacking in that disputes between an investor and Niger would still go to
international arbitration and this is reinforced by the wording of the Mining Code as read
together with provisions of the sample mining agreement which is part of the code.®”® A look
at the relevant provisions of the sample agreement supports the proposition that such disputes
will go through international arbitration.5’” In particular, the sample agreement stipulates that
disputes that may not be settled through amicable settlement, that do not fall under the
jurisdiction of the Court of Justice of UEMOA, and that are technical in nature and require an
expert to mediate, shall be settled through arbitration in accordance with the ICSID
Convention.®78

Clearly, the position above is entirely at odds with what obtains under the Supplementary Act.
The Supplementary Act, as shown earlier, places a premium on the resolution of disputes
through negotiation and mediation; where that fails, arbitration may be handled by a national
court, a national arbitration mechanism, or indeed a national court of another member state.57°
Consequently, like the other investment protection provisions in the Mining Code, the
provisions on dispute settlement fail to strike a proper balance between interests of the parties.

Conclusion on investment protection provisions in the Mining Code

The analysis above shows that due to failure to strike a proper balance between the interests of
the parties to an investment, none of the assessed provisions pertaining to investment protection
can facilitate the enhancement of benefits from FDI in Niger’s extractive industry and are hence
not very helpful in designing a continental framework.

Since the ECOWAS Supplementary Act, to which Niger is a party, has been described as a
paradigmatic rattempt to redress the unbalanced character of investment treaties, as it contains

676 Article 222 of the Mining Code states that disputes between the holder of a mining right and the State in the
execution of this law and its implementing texts may be subject to prior amicable settlement between the parties
without the intervention of a third party through the joint appointment of independent experts acting in an advisory
capacity. In case the dispute persists, it is submitted to institutional mediation. In case of failure of mediation, the
dispute is submitted to an arbitral tribunal under the aegis of a national, regional or international center. On the
other hand Article 200 of the 2023 WAEMU Mining Code reinforces this position as it provides that disputes that
cannot be settled by national courts may be settled through international arbitration.

677 Article 8 of the Sample Mining Agreement.

678 Article 8.4 of the Sample Mining Agreement. This is reinforced by article 200 of the UEMOA Mining Code
to which Niger is also a party. Article 200 stipulates that disputes arising from the interpretation or application of
anagreement entered into between a holder of a mining title and a member state in accordance with the provisions
of this Code and which have not been amicably settled after being submitted to national courts shall be settled
though arbitration if the agreement so provides.

679 Supplementary Act A/SA.3/12/08, article 33(6).
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chapters on investors duties as well as rights of host states,5® it is therefore pertinent to proceed
to examine the duties imposed by the Mining Code on investors and, later, the rights of Niger.

4.3.2.2 Investors’ duties under the Mining Code

The ECOWAS Supplementary Act’s chapter on investors’ duties has been lauded as innovative
as it introduces sanctions that may enable host states to raise an objection to jurisdiction over
disputes brought by non-compliant investors.®! Therefore, guided by a scheme which is partly
modelled on the one in the Supplementary Act, this section examines the Mining Code’s
provisions on investors’ obligations under the following two categories: those applicable
during the operational phase, and those that deal with performance obligations. The obligations
applicable during the closure stage are not discussed since these are mostly connected to the
environmental obligation (discussed under the operational phase).

Operational-phase obligations

Operational-phase obligations are divided into four components: those pertaining to
transparency; those pertaining to protection of the environment; those dealing with the health
and safety of humans; and those pertaining to indemnities. They are assessed in turn below,
starting with the one on commencement.

Unlike its predecessor, the Amended Mining Code does not have a broad transparency
obligation. Under the previous Mining Code the obligation had four key facets: the duty to
submit a work programme and investment schedule;®? the duty to submit periodic reports as
per specified contents;%® the duty to do annual audits that have to be verified by state
agencies;®4 the duty to disclose technical, geological, financial, economic and social
information to the Director of Mines if so requested, a duty coupled with the duty to forward
to the Director of Mines periodic reports, as well as the minutes of meetings of policy-making
bodies such as the board.®®® Under the 2024 Mining Code, the transparency obligation is mainly
in two parts, namely:one that requires a holder of mining rights to provide the Mines
Administration with documents and activity reports, whose form and frequency are to to be
set by regulations,® and another that requires the holder of a mining right to allow access to

60 Denters Erik and Gazzini Tarcisio ‘The Role of African Regional Organizations in the Promotion and
Protection of Foreign Investment’ 479.

681 See Denters Erik and Gazzini Tarcisio ‘The Role of African Regional Organizations in the Promotion and
Protection of Foreign Investment’ 480, where they observe that the Supplementary Act introduced such an
innovative sanction for violations of the obligation regarding corruption.

882 Article 29 of the Mining Code Republic of Niger Law No. 2022 — 033 as amended by Ordinance No. 2024-37
of 8 August 2024.

683 Article 54 of the Mining Code Republic of Niger Law No. 2022 — 033 as amended by Ordinance No. 2024-37
of 8 August 2024.

64 Article 101 of the Mining Code Republic of Niger Law No. 2006-265 of 18 August 2006 as amended by
Ordinance No. 2024-37 of 8 August 2024.

685 Article 123 of the Mining Code Republic of Niger Law No. 2006—265 of 18 August 2006 as amended by
Ordinance No. 2024-37 of 8 August 2024.

686 Article 123 of the Mining Code Republic of Niger Law No. 2022 - 033as amended by Ordinance No. 2024-37
of 8 August 2024.
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documents and facilitate authorised state personel to conduct audit verification.®’” These two
facets of this transparency obligation, if strictly enforced, can play an important role in
enhancing the FDI benefits that Niger as a host state could derive from its extractive Industry.
In particular, pursuant to the obligation in respect of verified annual audits, Niger would be
enabled to uncover the malpractices, such as under-declaration of profits or transfer pricing,
which investors typically perpetrate to limit the quantum of profit-tax payable.

Clearly, the transparency obligation in the Mining Code is broader in scope than that in the
ECOWAS Supplementary Act, and also appears to be more effective than it. This is hence ideal
for the enhancement of FDI in the extractive industry, if effectively utilised. Consequently, the
Mining Code’s transparency obligation makes positive strides towards balancing the interests
of the parties. It remains to be seen if the same is the case under the second operational-phase
obligation, which pertains to protection of the environment.

As regards the environmental protection obligation, it has a wider scope than the one in the
Supplementary Act, which focuses on conducting an environmental impact assessment. 5%
Investors are under an obligation to comply with principles of sustainable development, the
provisions of the framework law relating to environmental management, international
agreements, principles and standards relating to environmental protection.®® Related to this, a
holder of a mining permit is under an obligation to conduct mining operations in a manner that
ensures the rational exploitation of natural resources,* and to conduct an environmental impact
assessment before exploiting the natural resources.®®! Effective utilisation of this broad
environmental protection obligation could indeed contribute to the enhancement of benefits
derived from FDI in the extractive industry, as those benefits may be used for developmental
activities rather than being diverted to clean-up activities.

However, in practice, effective enforcement of this broad obligation appears to be elusive,
going by evidence from reports on Niger’s extractive industry, despite the existence of the
previous Mining Code, whose provisions on environmental protection was similar to the
amended Mining Code. For instance, a study by Greenpeace conducted soil, water and air tests
in Airlit and Akokan, located a few kilometres from the two uranium mines in Niger. The
findings showed that uranium contamination in four out of five water samples exceeds World
Health Organization safety limits, and that radon, a radioactive gas, as well as other toxic
chemicals, had poisoned water that was still being distributed to the population and workers

887 Article 145 of the Mining Code Republic of Niger Law No. 2022 — 033 as amended by Ordinance No. 2024-
37 of 8 August 2024.

68 See article 11(4) of the Supplementary Act A/SA.3/12/08, which commits investors to conducting an
environmental and social impact assessment of the proposed investment in line with regulations of the host state,
taking into account the precautionary principle.

689 Mining Code Republic of Niger Law No. 2022 — 033 as amended by Ordinance No. 2024-37 of 8 August 2024,
article 155, paragraph 1.

69 Mining Code Republic of Niger No. 2022-033 as amended by Ordinance No. 2024-37 of 8 August 2024, article
156.

81 Mining Code Republic of Niger Law No. 2022-033 as amended by by Ordinance No. 2024-37 of 8 August
2024, article 157.
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for consumption.®? The report points to a challenge with regard to Niger’s enforcement of the
broad environmental obligation. It remains to be seen if the obligation pertaining to the
protection of health and safety is any better.

Pursuant to the Mining Code, based on the rules promulgated by the Minister of Mines, holders
of mining permits are required to comply with health regulation in force, comply with general
conditions of hygiene, health and safety at work.®® Further, investors are required to develop
their own health and safety rules and submit them for the approval of the Minister of Mines. %
In line with such rules, investors have a further duty to guarantee the security and health of
their employees and third parties during mining activities.®® A closer reading of the code shows
that violation of this obligation, as with the one pertaining to protection of the environment, is
a serious transgression that could lead to Niger to address the challenges at the expense of the
mining rights holder.®® Despite this, reports indicate that local communities surrounding
uranium mines in Niger lack basic facilities, even though the investor’s annual earnings from
those activities are greater than Niger’s annual budget.®”

Although the Mining Code is recent, going by its predecessor that had similar provisions, there
is evidence that shows, that the above seemingly onerous obligations are seldomly complied
with and that the government appears to be failing to enforce the provisions. In particular, the
Greenpeace study highlighted above, as well as other reports, have indicated that in Niger
mineworkers at a mine operated by the French firm Areva are not sufficiently informed about
health risks, with workers with cancer deliberately being given false diagnoses at the
company’s hospital; this is coupled with cases of contamination of water, air and soil, as well
as the sale of radioactive scrap metal to the surrounding communities.®® The reports show that
despite obligations seeking to minimise revenue leakage due to injuries arising from mining
activities, such leakages are still taking place.®®

However, the next operational-phase obligation would, if fully utilised, assist in addressing
these challenges in a manner that does not leave the burden on the government. This obligation
puts investors under a duty to indemnify the government and any other persons for damages

892 Mohanty Abhijit ‘Uranium in Niger: When a Blessing Becomes a Curse’ Geopolitical Monitor 19 April 2018
available at https://www.geopoliticalmonitor.com/uranium-in-niger-when-a-blessing-becomes-a-curse/
(accessed 23 July 2020).

693 Mining Code Republic of Niger No. 2022-033 as amended by Ordinance No. 2024-37 of 8 August 2024, article
125,

6% Mining Code Republic of Niger Law No 2022 —033 as amended by Ordinance No. 2024-37 of 8 August 2024,
article 164.

6% Mining Code Republic of Niger Law No. 2022-033 as amended by Ordinance No. 2024-37 of 8 August 2024
article 163.

6% See Mining Code Republic of Niger Law No. 2022-033 as amended by Ordinance No. 2024-37 of 8 August
2024, article 165, which stipulates that the administrator may take all necessary measures to put an end to the
danger and prevent its occurrence at the expense of the holder.

697 Oxfam International Niger: who is benefitting from the uranium? 19 December 2013.

6% Green Jim ‘Uranium Mining in Niger Nuclear’ Monitor Issue No. 765 1 August 2013 5 available at
https://www .wiseinternational .org/nuclear-monitor/765/uranium-mining-niger-jim-green (accessed 10 March
2020).

69 Green Jim ‘Uranium Mining in Niger Nuclear’ Monitor Issue No. 765 1 August 2013 5
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and injuries caused by them.”® Consequently, through this obligation, the Government of Niger
may obtain reimbursement for compensation made by it to employees, as well as those residing
near mines, who suffered injuries caused by an investor’s mining activities. This obligation
thus provides Niger with an avenue to recover resources from investors that have caused such
damages so that they (the resources) can be directed towards development activities.

The last operational phase obligation calls upon holders of mining permits to avoid offering
promises or bribes to a state agent or an elected official in order to influence their decision
making.”™ However, unlike the Supplementary Act, no clear consequence is provided by the
Mining Code for investors that engage in corrupt practices.’®

In conclusion, the assessment above shows that unlike the ECOWAS Supplementary Act, Niger
has a transparency obligation which is broad enough to facilitate enhancement of FDI benefits
from the mining sector. As for obligations pertaining to protection of the environment,
employees and humans who are affected by an investor’s mining activities, the Mining Code
obligations look strong on paper but in practice they are not complied with. However, the major
weakness of the Mining Code’s chapter on operational-phase obligations is its failure to
incorporate consequences for the anti-corruption obligation similar to that contained in the
ECOWAS Supplementary Act.”® It remains to be seen if these weaknesses are offset by the
performance-requirements obligations imposed on investors — hence the assessment in the
section below.

Performance requirements obligations

The Mining Code imposes four performance-requirement obligations on investors. These are
mainly aimed at economic goals. Pursuant to the first performance-requirement obligation, the
code obligates investors to give preference to Nigerien companies for construction and supply
of services, so long as their terms as to prices, quality, quantity and time for delivery are
comparable to those of foreign investors.” Given that the code makes this a mandatory
obligation through the use of the term ‘must’, this is important in enabling local service
providers to derive benefits from FDI in the extractive industry during the construction and
operational phases, and in creating upstream and downstream economic linkages.

0 Article 165 paragraph 5 of the Mining Code Republic of Niger Law No. 2022-033 as amended by Ordinance
No. 2024-37 of 8 August 2024.

01 Article 141 of the Mining Code Republic of Niger Law No. 2022-033as amended by Ordinance No. 2024-37
of 8 August 2024.

702 New Article 75, of the Mining Code Republic of Niger as amended by Ordinance No. 2024-37 of 8 August
2024, only provides a sanction of withdrawal of mining permit if the corrupt practice was with regard to obtaining
mineral permit.

703 Under Supplementary Act A/SA.3/12/08, article 18(1), if itis established by a competent court that an investor
engaged in corrupt practices, the investors loses the right to initiate any dispute settlement processes relating to
the investment. In Chapter 3, this was lauded as innovative.

704 Article 130 of the Mining Code Republic of Niger Law No. 2022-033 as amended by Ordinance No. 2024-37
of 8 August 2024.
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Clearly, if properly enforced, the obligation above would indeed enhance Nigeria’s FDI
benefits from its extractive industry — in the first place by way of benefits in the form of direct
revenue through taxes payable by local services providers from their earnings. Secondly, local
service providers would in turn recruit local inhabitants in their workforce and hence reduce
levels of unemployment and the number of those reliant on government welfare benefits.

The second obligation puts investors under a mandatory commitment to give preference to
Nigerien workers when recruiting. This is aimed at allowing local staff access to positions that
are commensurate with their qualifications.”® In addition, taking into account that well-paying
mining-related positions may require specialised skills, the Mining Code places investors under
a complementary mandatory obligation of developing training programmes for local staff; this
is expected to culminate in the promotion of such staff at all levels. %

The enforcement of this obligation would contribute to the benefits Niger derives from its
extractive industry, and on the following two fronts, namely reduction of unemployment rates
and creation of additional tax revenue due to the earnings of such local workers. However, the
provision ought to have specifically stipulated that recruitment has to focus on both skilled and
non-skilled workers, as the investor can easily claim compliance with the obligation merely by
focusing on hiring unskilled workers. Nevertheless, this weakness may be addressed by the
obligation to set up a training programme, so long as mechanisms are put in place to ensure
that such training also focuses on creating skilled workforce in addition to refresher courses
such as those on health and safety.

By contrast, the third performance-requirement obligation, which is closely linked to the first
two, puts investors under a mandatory duty of carrying out their activities in such a way as to
promote skill transfer in favour of Nigerien contractors and workers.””” Although this obligation
is couched in mandatory terms, there is no clear guidance on how it is to be fulfilled. A closer
look at the sample mining agreement which is part of the Mining Code shows that, unlike other
obligations, no provision is made on how this obligation is to be complied with. Consequently,
while this third obligation is designed in a way that could contribute to the enhancement of
benefits derived from the extractive industry, this can be attained only if the modus operandi
is stipulated in the mining agreement that investors sign and is confirmed by the submission of
annual reports on how the provision is being complied with.

Unlike the previous Mining code, whose last performance-requirement obligation required that
investors that are holders of mining licences consider establishing facilities in Niger for
packaging, treating, refining and processing mined substances,’® The amended Mining Code
much as it sets out to deal with value addition, merely reinforces the obligation to recruit

%5 Article 129, paragraph 1 of the Mining Code Republic of Niger Law No. 2022-033 as amended by Ordinance
No. 2024-37 of 8 August 2024.

06 Article 129, paragraph 3as read with the new article 132 of the Mining Code Republic of Niger Law No. 2022—
033 as amended by Ordinance No. 2024-37 of 8 August 2024.

07 Article 129 paragraph 5of the Mining Code Republic of Niger Law No. 2022-033 as amended by Ordinance
No. 2024-37 of 8 August 2024.

8 Article 109 of the Mining Code Republic of Niger Law No. 2006—265 of 18 August 2006 as amended by
Ordinance No. 2024-37 of 8 August 2024.
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Nigeriens and procure from Nigerien firms.” This obligation if it had been properly structured,
would have been at the heart of local value-addition to the mined minerals and spill-over effects
of the latter in the form of job creation and increased earnings through the export of the finished
products. Unfortunately, of the four performance-requirement obligations in the Mining Code,
this is the weakest as it is not couched in a manner requiring local value addition.

In conclusion, the assessment above shows that two of the four performance-requirement
obligations contained in the Mining Code are couched in a manner that would facilitate
enhancement of benefits derived from FDI in the extractive industry through the creation and
diversification of related economic activities as well as reduction of unemployment levels, all
of which brings on board new or additional tax revenue streams.

Conclusion on obligations of investors under the Mining Code

The assessment shows that the Mining Code has imposed a set of obligations on investors that
represents a positive step towards balancing the interests of the parties. The obligations include
ones pertaining to transparency as well as to performance requirements. However, the code is
weakened by its failure to include consequences for theobligation relating to anti-corruption in
the operational-phase obligations as is the case under the ECOWAS Supplementary Act.
Consequently, it remains to be seen if this position is partly addressed by the incentives in the
Mining Code.

4.3.2.3 Investment incentives in the Mining Code

In Chapter 1, it was said that investment incentives are partly to blame for the failure by most
sub-Saharan African countries to derive enhanced benefits from FDI in their extractive
industries. In this regard, it was noted in Chapter 3 that ECOWAS adopted a Directive on the
Harmonisation of Guiding Principles and Policies in the Mining Sector with the aim of guiding
m

e
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]?“he Mining Code makes provision for four key incentives, all of which are fiscally-related.
f’ursuant to the first incentive, investors holding a mining license are entitled to make provision
I1;or research investment and these are to be calculated as part of establishment costs.”!
Although this provision is ideal for facilitating more investments, its efficacy is largely
(Siependent on stringent monitoring systems, since without this it may be prone to abuse and

ence deprive the government of vital resources that could be collected as part and parcel of
3irect income tax. This is reinforced by a report which indicates that in a 10-year contract
gigned in 2001 between Niger and Areva, Areva was granted an exoneration of up to 20 per

S

3

09 Article 172 of the Mining Code Republic of Niger Law No. 2022-033 as amended by Ordinance No. 2024-37
of 8 August 2024, whose paragraph 2 states that as part of local content, the holder of the mining right and his
f}ubcontractors shall give preference to Nigerien companies.

O ECOWAS C/DIR03/ 05/09, 27 May 2009.
C1 Article 208 of the Mining Code Republic of Niger as amended by Ordinance No. 2024-37 of 8 August 2024.
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cent of corporate income tax to help fund future prospecting.”*? This was well above the
statutory rate of one-fifth of the net taxable profit made each fiscal year, hence reinforcing fears
about the provision’s being prone to abuse.

The second incentive under the Mining Code has two facets, the first relating to domestic taxes
and the second, to import duties. In regard to domestic taxes, investors are exempted from
payment of the following taxes: value-added tax, for a period ending on the date of first
production; occupational tax, for three months from the date of first production; apprenticeship
tax, for three months from the date of first production; income tax for three months, starting
from the date of first production; and land tax, throughout the mining phase.”® These incentives
are adequate as they are time-bound and the timeframes are generally short.

However, the incentives relating to import taxes are problematic. Holders of mining permits
are entitled to the following customs advantages: total exemption from customs tax and duties
throughout the period of validity of mining titles, except for the statistical fees payable when
importing petroleum products for power generation and operations; exemption, for a period
that ends on the date of first production, from duties and taxes payable when importing
equipment, spare parts, materials and machinery to be eventually used for the works; and
exemption, throughout the validity period of the title, from entry duties and taxes on chemicals,
reagents, oils and greases for capital goods.”* Although some of the incentives are time-bound,
contrary to the innovative guidance contained in ECOWAS Harmonisation Directive, the
Mining Code has omitted to make such duty exemptions conditional on investors’ respecting
their social, environmental and other obligations to mining communities.

The last incentive provided under the Mining Code is in a form of a stabilisation undertaking.
Pursuant to it, throughout the period of validity of a mining agreement, fees, taxes, royalties
and advantages provided for in the Mining Law are to remain unchanged, unless the rates have
been reduced in the meantime; in such a case, holders of such titles shall be entitled to the new
rates.”® Despite the appeal associated with this type of incentive, evidence has shown that such
incentives may prevent governments from applying reasonable changes to laws on matters
intended to prevent abuse. Consequently, there is now a growing practice to either exclude
such a provision or implement it subject to safeguards such as limiting the time period and
scope of the fiscal stabilisation provision to exclude all other fees.”® Based on the foregoing,
the incentive provided by this stabilisation clause may actually stifle instead of facilitate
enhanced benefits from mining-related FDI.

In conclusion, the assessment above has shown that the incentives provided under the Mining
Code are generally not ideal to facilitate enhancement of benefits that a host state may derive

"2 Flynn Daniel and De Clercq Geert. Thomson Reuters 5 February 2014 4.

13 Article199 Mining Code Republic of Niger Law No. 2022-033 as amended by Ordinance No. 2024-37 of 8
August 2024.

14 Article 199 of the Mining Code Republic of Nigeras amended by Ordinance No. 2024-37 of 8 August 2024.
15 Article 211 of the Mining Code Republic of Niger Law No. 2022-033 as amended by Ordinance No. 2024-37
of 8 August 2024.

16 Readhead Alexandra ‘Tax Incentives in Mining: Minimising Risks to Revenue’ (2018) 43.
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from FDI in its extractive industry. It remains to be seen if this is counterbalanced by the rights
that Niger has under the Mining Code.

4.3.2.4 Rights of host states under the Mining Code

Niger is entitled to nine rights during the subsistence of the mining license. These are assessed
below under two subsections, starting with establishment-phase rights.

Establishment-phase rights

The first establishment right that Niger has is a right to grant a large-scale mining license for
an initial period of 10 years and then renew it for periods of five years until depletion of the
mineral deposits.”” Granting of the renewal is subject to compliance with permit conditions
and a renegotiation of the terms.”® The components that are in this right ideally would facilitate
enhancement of benefits derived by Niger, as Niger would take advantage of the information
gathered over the period of the expiring license regarding earnings of the investment and use
that to negotiate an enhancement of its own benefits. Consequently, the right to renegotiate
during renewal is vital for the enhancement of the benefits derived by Niger from its extractive
industry. It remains to be seen whether this positive position also obtains under the second and
last establishment right.

The last establishment right entitles Niger to 15 percent free equity participation in the
investment following the granting of a mining permit.”° In this regard, once a permit is issued,
Niger is entitled to acquire free of any contribution, rights and obligations attached to the
permit. In addition, simila to the previous Mining Code, the 2024 amendment entitles Niger
to reserve a right to negotiate with the investor an increase in its equity participation during
the period of the permit’s validity up to a maximum of 40 per cent.”?® Although this right is
ideal for entrenching Niger’s position to enhance the benefits from the extractive industry,
through equity participation leading to earning of dividends,”? due to the vagueness of the
provision, Niger has weakened its position under the new Mining Code.

O 5 + = o

%7 New Article 53 of the Mining Code Republic of Niger Law No. 2022—-033 as amended by Ordinance No. 2024-
7 of 8 August 2024.

18 Article 53 of the Mining Code Republic of Niger and Article 74.

{° Article 26, paragraph 1 of the Mining Code Republic of Niger Law No. 2022-033 as amended by Ordinance

mo. 2024-37 of 8 August 2024 indicates that a State may engage on its own behalf, in any mining operation
rough a State body, acting alone or in association with third parties.

&0 Article 8, paragraph 4 of the Mining Code Republic of Niger Law No. 2006265 as read with article 26 of the

Ordinance No. 2024-37 of 8 August 2024.

2L Commonwealth Secretariat and International Council on Mining and Metals ‘Minerals Taxation Regimes: A

Review of Issues and Challenges in their Design and Application: The Challenge of Mineral Wealth: Using

Resource Endowments to Foster Sustainable Development’ February 2009 at 34 available at

gttps://www.icmm.cormdocument/520 (accessed 10 May 2020).
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Operational-phase rights

The Mining Code provides for six operational-phase rights, three dealing with fiscal aspects
and the other three focusing on enforcement. Our assessment begins with the fiscally-related
rights and ends with the enforcement-related rights.

The first fiscally-related right entitles Niger to receive an annual surface to be set by
regulations.”? This provision brings on board an additional revenue stream to that of royalties
as well as equity holding, which, depending on the size of surface area in question, would
amount to a significant amount of money. Therefore, subject to the surface area over which a
permit is granted, the area taxes coupled with amounts derived from other fiscally-related rights
have the potential to enhance benefits derived from the extractive industry. It is therefore ideal
at this juncture to assess the utility of second fiscal right.

Pursuant to the second fiscally-related right, Niger is entitled to receive a royalty that is
proportional to production, payable at a rate of between 5.5 per cent and 15 per cent.”? The

p

Once the investment starts earning profits, Niger is entitled to levy direct tax on the profits.
¥Iowever, unlike its predecessor which had a clear rate of 40.5 per cent,’® the amended Mining
%ode is silent on this aspect.’ Under the final fiscal right, Niger is also entitled to levy a 3

P

gn conclusion, the analysis above shows that the three fiscally-related operational-phase rights
are critical for enhancement of financial benefits derived from Niger’s extractive industry, if
Ianeed put to good use. This leads us to assess if the last three operational-phase rights on
gnforcement enhance this position.

ﬁ"he first enforcement-related right entitles Niger to inspect and control the application of
rabour laws at mining sites and also ensure that mining activities are being undertaken in a
manner in accordance with standard practice as well as the prevailing laws. 2 Subject to the
axistence of the necessary supporting regulatory framework and absence of poorly negotiated
Larve-out provisions in mining contracts, this right may also be vital in the enhancement of
Feneﬁts from FDI in the extractive industry, since, by means of it, inspectors from the Ministry
g)f Labour can ensure that the remuneration of locally recruited staff complies with set
tinimum wages and that investors’ activities are not hazardous to employees, surrounding

- =

2 See Article 186 Mining Code Republic of Niger Law No. 2022-033 as amended by Ordinance No. 2024-37 of
8 August 2024.
123 New Avrticle 188 of the Mining Code Republic of Niger Law No. 2022-033 as amended by Ordinance No.
24-37 of 8 August 2024.
&* Article 188 of the Mining Code Republic of Niger Law No. 2022033 as amended by Ordinance No. 2024-37
f 8 August 2024.
5 Article 87 of the Mining Code Republic of Niger Law No. 2006-265 of 18 August 2006 as amended.
26 Article 207 merely state that during the operational phase, the holders of operating permits are subject to the
payment of taxes, duties and charges under the ordinary tax regime.
27 Article 190 of the Mining Code Republic of Niger Ordinance No. 2024-37 of 8 August 2024. However, under
{his provision, gold is subject to a marketing tax at a rate of 0.1%
28 Article 215 of the Mining Code Republic of Niger Ordinance No. 2024-37 of 8 August 2024.
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communities, and the environment generally. This is important for ring-fencing the financial
benefits derived as they may be lost through the state shouldering the medical bills for
employees and citizens around the exploitation site. Indeed, as shown in sections above, this is
vital for Niger given its history of mining firms operating in a manner injurious to employees. ’?°

Pursuant to the second enforcement-related right, Niger is entitled to access all the records of
a mining company as well as conduct an audit of the investor’s accounts.” It is clear that this
enforcement right would be useful for Niger in establishing whether or not the investors are
paying the correct amount of taxes and royalties.

The last enforcement right entitles Niger to revoke a mining license if the investor fails to
comply with the Mining Code and its implementing law, especially regarding interference with
administrative supervision, failure to pay taxes, non-compliance with environmental
obligations, and failure to meet other contractual commitments.”* The right to revoke mining
licenses may act as powerful deterrent to non-compliance by investors. However, bearing in
mind the discussion in Chapter 3 pertaining to expropriation, this right may result in costly
expropriation-related litigation, and therefore it may be prudent to be cautious in using it.

t
#.3.3 Conclusion on Niger’s mining-related investment legal framework

"el“he analysis above has shown that as much as there are some positive provisions, Niger’s
mining-related investment regulatory framework, like Malawi’s, might not be ideal to form the
hasis of a continent-wide regulatory framework aimed at facilitating the enhancement of
Beneﬁts sub-Saharan African countries derive from the extractive industry. This is because the
framework does not properly balance the interests of the parties and lacks the ethos of the new
generation of investment treaties.

9.4 Chapter conclusion

%he discussion in this chapter has shown that, much like the position obtaining at the
thultilateral, continental as well as regional level, the assessed national regulatory frameworks
n mining-related investments are less than ideal from the perspective of African countries’
auest to enhance the benefits of mining FDI. The discussion has shown that bits and pieces of
the regulatory frameworks are still skewed towards the interests of foreign investors despite

the existence on paper of some positive provisions in existing regional and continental
m
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*S Frth iaguasiik et 8stablnbeIs RATCRRCTRUCPRL BIEM AbE dHE PP S RIS TFifieel @getidim  Uranium
Mining in Niger Nuclear’ Monitor Issue No. 765 1 August 2013 5, where the author observed that mineworkers
ata mine operated by a French firm, Areva, were not sufficiently informed about health risks. Workers with cancer
were deliberately given a false diagnosis at the company hospital; in addition, there were cases of contamination
of water, air and soil, as well as of the sale of radioactive scrap metal to the surrounding communities.

70 Article 145 and Article 144 of the Mining Code Republic of Niger Law No. 2022—-033 as amended by
Ordinance No. 2024-37 of 8 August 2024.

31 Article 74 of the Mining Code Republic of Niger Law No. 2022—-033 as amended by Ordinance No. 2024-37
of 8 August 2024.
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investment treaties. This is reinforced by the two countries under review, where such positive
steps are not fully reflected in the national regulatory frameworks.

In the next chapter, we analyse the regulatory framework of one comparative country that is
considered as providing better regulatory framework for the African continent: Botswana. This
fifth chapter will be followed by the final chapter, which will present proposals on elements to
be considered as part of a continent-wide regulatory framework that can enhance the benefits
derived from FDI in the extractive industry.
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Chapter 5:
Botswana’s Mining-related Investment Regulations

5.1 Introduction

In Chapter 4, it was highlighted that although striking a proper balance between the rights and
duties of investors and those of the host state is critical for facilitating the enhancement of the
benefits that sub-Saharan African countries can derive from FDI in their extractive industries,
that is not happening, as exemplified by the analysis of the existing regulatory frameworks in
the case-study countries, Malawi (representing COMESA) and Niger (representing ECOWAS).

Regarding Niger, it was observed that uranium has been mined and exported from it since 1970
by Areva, a French company, which has resulted in Niger’s being the third-largest exporter of
uranium worldwide.”®? Paradoxically, Niger has consistently been ranked lowest in the world
on UNDP Human Development Index,”® and yet reports indicate that, as of 2013, Areva’s
revenue at 9.3 billion euro was almost twice as large as Niger’s GDP.”** This clearly accords
with what we observed in Chapter 1, namely that a report by UNCTAD concluded that the gap
between the profits of operating companies in Africa’s extractive industry and local economic
benefits obtained by host states is likely to widen if resource owners do not put appropriate
policies in place to capture and retain value created from the industry.”®

Unlike the two case-study countries, Botswana, another African country, has been consistently
benefitting from its extractive industry, such that since 1971, when the mining of diamonds
started, its GDP has been growing at about 7 per cent, making the country one of the fastest-
growing economies in the world.”®® Consequently, in this chapter an assessment will be
conducted of Botswana’s mining-related investment laws to determine how the country has
managed to benefit from its extractive industry and hence address the problems faced by a
majority of AU member countries when it comes to benefitting from their extractive industries.

Borrowing on the scheme adopted in Chapter 4, an overview of Botswana and its extractive
industry will be first presented; thereafter, Botswana’s investment regulatory framework, in
particular its provisions on investment protection and dispute settlement, will be analysed. This
will be followed by an analysis of provisions in Botswana’s mining-related statutes focused on
the obligations of investors, on the rights of Botswana as the host state, and on incentives.
These provisions have been chosen because they are critical for maximising mining FDI.

782 African Development Bank Group Niger Country Strategy Paper 2018-2022, 2017 at 9 available at
https://www.afdb.org (accessed 26 February 2020).

73 See UNDP ‘HDR 2019’ 344 available at http://hdr.undp.org/sites/default/files/hdr2019.pdf (accessed 26
February 2020).

73 Flynn Daniel and De Clercq Geert ‘ Uranium giant Niger is one of the poorest countries on earth. It wants more
from France’s Areva’ Thomson Reuters 5 February 2014 2.

% UNCTAD Extractive Industries: Maximising Value Retention in Host Countries (2012) 1 available at
http://unctadxiii.org/en/SessionDocument/suc2012d1_en.pdf. (accessed 17 July 2017).

3 World Bank Botswana Mining Investment and Governance Review 2016, 7 World Bank Publications.
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Like Chapter 4, this chapter provides pointers that reinforce the recommendations made in
Chapter 6 of this study. Consequently, the best practices and positive provisions identified in
this chapter’s analysis will contribute to the recommendations will form part of the draft
regulatory framework proposed in Chapter 6. The proposed framework may be presented to
the AUC to be considered for adoption by African countries as they develop a harmonised
regulatory framework for investments in the extractive industry.

5.2 Overview of Botswana and its extractive industry

Botswana was a colony of Britain until when it became an independent nation in 1966. At the
time of its independence, Botswana was a Least-Developed Country but due to the discovery
of diamonds one year after independence, it attained the status of a Middle-Income Developing
Country by 1997.7" In view of this, Botswana is frequently cited as a counterexample of the
theory of the ‘natural resource curse’.”®

Unlike most Southern African countries, Botswana’s main exports are diamonds, copper,
nickel, gold, and meat products.”® With its heavy reliance on natural resources, Botswana
appears to be benefitting fully from them, as is partly evidenced by its consistent improvement
on the ranking of the UNDP Human Development Index. In 2000, it was ranked number 122
out of 174 countries,’® and it became number 106 out of 183 in 2015.7#* More recently, the
2020 UNDP Human Development Report ranked Botswana at 100%™ out of a total of 189
countries.”?

Botswana is a founding member of SADC, established in 1992 pursuant to a treaty signed on
17 August in Namibia by the original 10 member states.”® SADC has a harmonised investment
regulatory framework, known as the Protocol on Finance and Investment, Annex 1 on Co-
operation on Investment (SADC FIP).7* The 2016 Annex 1 to the SADC FIP was adopted as
a replacement of the original Annex 1 due to its shortcomings.” Compared to the original
Annex 1, the 2016 Annex 1 generally made great strides towards balancing the interests of the

87 OECD Investment Policy Reviews: Botswana 2013 at 13.

78 OECD Investment Policy Reviews: Botswana 2013 at 13.

79 United Nations 2020 International Trade Statistics Yearbook, Volume 1, 76 available at
https://us02web.zoom.us/j/89067227526?pwd=UnltaH UvVysyYUgrWwVY5alJQRmFaQT09  (accessed 15
September 2021).

0 UNDP HDR 2000 159 available at http://hdr.undp.org/sites/default/files/reports/261/hdr_2000_en.pd f
(accessed 25 February 2020).

1 UNDP HDR 2005 327 available at http://hdr.undp.org/sites/default/files/reports/266/hdr05_complete.pdf
(accessed 26 February 2020).

72 UNDP HDR 2019 344 available at http://hdr.undp.org/sites/defaul t/files/hdr2019.pdf (accessed 26 February

2020).

™3 These were Angola, Botswana, Lesotho, Malawi, Mozambique, Namibia, Swaziland, Tanzania, Zambia and

Zimbabwe.

4 SADC ‘Agreement Amending Annex 1 (Co-operation on Investment) of the Protocol on Finance and
Investment’ (2015) available at available at https://www.sadc.int/sites/defaullt/files/2021-

08/Agreement Amending_Annex 1 - Cooperation_on_investment - on_the Protocol on_Finance Investment -
English_- 2016.pdf (accessed 10 January 2020).

5 SADC ‘Agreement Amending Annex 1 (Cooperation on Investment) of the Protocol on Finance and

Investment’ paragraph 4 of the preamble.
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parties through the removal of problematic provisions such as those on FET, and MFN, as well
as unregulated indirect expropriation and transfer of funds rights.”® However, the Annex 1
failed to take a leaf from the COMESA CCIA Agreement and ECOWAS Supplementary Act
as it did not introduce clear and fully fledged provisions on the protection of the environment, 74/
performance rights,’® and does not provide for investors’ duties pertaining to transparency and
anti-corruption.

The 2016 Annex 1 to the SADC FIP is complemented by the SADC Protocol on Mining. 74
Although the Protocol takes some positive steps towards the adoption of harmonised positions
aimed at effective regulation of investments in the extractive industry among SADC member
states, it fails to provide specific guidance on how the envisaged steps are to be achieved.™
Furthermore, since its adoption in 1997, there has been no follow-up to such positive steps
despite the Protocol’s putting in place of mechanisms that resulted in the creation of a Mining
Coordination Unit that was to implement the Protocol.”* Despite the challenges with the SADC
regulatory framework highlighted above, Botswana has been substantively benefitting from its
extractive industry, resulting in consistent improvement in ranking on the UNDP Human
Development Index.

Consequently, the situation highlighted above calls for an examination of Botswana’s
regulatory framework on investment in the extractive industry in order to identify best practices
and elements that can be considered for inclusion into the continent-wide regulatory framework
proposed in Chapter 6. Our assessment will be conducted in two separate sections. The first
section will focus on Botswana’s Investment regulatory framework in general; the second will
look at Botswana’s mining regulations and related regulations.

5.3 Botswana’s investment regulatory framework

Botswana does not have a foreign investment code, as the one that was drafted in 2001-2002
to provide a uniform body of rules on investment was found, both by the Foreign Investment
Advisory Service (FIAS) of the World Bank and UNCTAD, to be restrictive to foreign investors
and was hence dropped in the interests of a more open investment regime.”? As a result, the
regulatory framework for investment is spread across a series of statutes and regulations,
including the Constitution. Due to the framework’s dispersed nature, FDI regulation is not dealt
with in a classical way of investment establishment (liberalisation), protection, enforcement,
and dispute settlement. Consequently, as highlighted below, investment protection in a narrow

"6 SADC ‘Agreement Amending Annex 1 (Cooperation on Investment) of the Protocol on Finance and
Investment’ paragraph 4 of the preamble

47 See article 11, which only calls upon parties not to relax environmental laws as a means of attracting investors.
™8 See article 9, which is the only performance obligation provision and the provision only covers sourcing of
local employees but in a weak manner.

749 SADC ‘Protocol on Mining’ 8 September 1997 available at
https://www.sadc.int/files/3313/5292/8366/Protocol_on_Mining.pdf (accessed 20 September 2018).

™ See SADC ‘Agreement Amending Annex 1 (Cooperation on Investment) of the Protocol on Finance and
Investment’, article 6, article 5(7), and article 13.

1 SADC ‘Protocol on Mining’, article 10.

52 Qrganisation for Economic Cooperation and Development Investment Policy Reviews for Botswana (2013) 10.
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sense and dispute settlement are the two-core general FDI issues clearly addressed by the
existing regulatory framework.

5.3.1 Investment protection

As regards investment protection, this mainly covers protection from expropriation, as
provided for under both the Constitution of Botswana and the Acquisition of Property Act. As
shown below, the Constitution implicitly and innovatively addresses both direct and indirect
expropriation. On the one hand, regarding direct expropriation, the Constitution states that this
is only allowed if taking of such property is necessary or expedient and in the interest of
defence, public safety, public order, public morality, public health, town and country planning
or land settlement in order to secure the development or utilisation of that property for a
purpose beneficial to the community or in order to secure the development or utilisation of the
mineral resources of Botswana.”® The expropriation is subject to payment of adequate
compensation and the right of the property owner to an appeal or judicial review by the High
Court on the legality of the expropriation, or the amount of any compensation to which it is
entitled, and for the purpose of obtaining prompt payment of that compensation.”*

Similar to what obtains under the SADC Finance and Investment Protocol,”®® such
compensation, once paid, is freely transferable from Botswana to any country of an investor’s
choice.”™® Although the Constitution does not provide parameters that have to be taken into
account by the High Court when assessing whether the compensation that is payable is
adequate, this is supplemented by provisions of the Acquisition of Property Act. Under that
statute, the investor and the President of Botswana may agree on what entails adequate
compensation, or the same may be decided upon by the Courts.”™’

Despite this lack of clear guidance on what adequate compensation entails, the Constitution
innovatively provides two exceptions to the right of an investor to freely transfer the
compensation to a country of his or her choice. First, the Constitution permits imposition of
reasonable restrictions on the way any amount of compensation is to be remitted.”® It can be
argued that this is to cater for any possible cases of balance-of-payment challenges being faced
by Botswana. Under the second exception, an investor is prohibited from alleging violation of
the right to free transfer of compensation funds if restrictions are placed following a court order
attaching an amount to facilitate satisfaction of a court judgment or pending determination of
civil proceedings to which the compensated investor is party to.”®

™8 Section 8 of the Constitution of the Republic of Botswana 1966 available at
https://www.parliament. gov.bw/i mages/constitution.pdf (accessed 30 March 2022).

4 Section 8(1)(b)(ii) of the Constitution of the Republic of Botswana 1966.

5 See SADC ‘FIP’ (2016) Annex 1, article 5(1).

756 Section 8(2) of the Constitution of the Republic of Botswana 1966.

57 Section 3(2) of the Acquisition of Property Act, 1955 available at https://botswanalaws.com/alphabetical-list-
of-statutes/acquisition-of-property (accessed 30 March 2022).

758 Section 8(4)(b) of the Constitution of the Republic of Botswana 1966.

9 Section 8(4)(a) of the Constitution of the Republic of Botswana 1966.

125


https://www.parliament.gov.bw/images/constitution.pdf
https://botswanalaws.com/alphabetical-list-of-statutes/acquisition-of-property
https://botswanalaws.com/alphabetical-list-of-statutes/acquisition-of-property

Regarding indirect expropriation, the Constitution limits the scope of circumstances that an
investor can cite to claim that the same amounts to indirect expropriation. In this regard, though
not in explicit terms, the Constitution states that an investor cannot claim that his or her
property has been expropriated if the government takes possession of the investor’s property
in any of the following circumstances: in satisfaction of any tax, rate or due; by way of penalty
for breach of the law whether under civil process or after conviction of a criminal offence under
the law in force in Botswana; as an incident of a lease, tenancy, mortgage, charge, bill of sale,
pledge or contract; in the execution of judgments or orders of a court in proceedings for the
determination of civil rights or obligations; in circumstances where it is reasonably necessary
to do so because the property is in a dangerous state or injurious to the health of human beings,
animals or plants; in consequence of any law with respect to the limitation of actions; or for so
long only as may be necessary for the purposes of any examination, investigation, trial or
inquiry.”®° Clearly, through this provision, the Government of Botswana has shielded itself from
unnecessary cases of indirect expropriation where the taking of property is on any of the
grounds listed, which is not the case in most of the investment treaties that we looked at in
chapters 2 and 3.

Consequently, in the light of the recent investment treaties we examined in previous chapters,
it can be concluded that although the Constitution of Botswana and Acquisition of Property
Act are old statutes, in the area of expropriation the two statutes made good strides in balancing
the interests of the host state and those of investors. The question is whether this positive
position is also what obtains when it comes to investment-related dispute settlement. This calls
for an assessment as to whether Botswana’s statutes on investment dispute settlement are
crafted in a manner that balances the interests of Botswana and the investors.

5.3.2 Settlement of disputes

As pointed out in chapters 3 and 4, provisions on dispute settlement have been at the centre of
much controversy owing to the fact that they have exposed many developing countries to heavy
penalties for breaching investment agreements.”® Consequently, this section makes an
assessment of the extent to which the concerns associated with such controversies are catered
for under Botswana’s investment regulatory framework.

Under the laws of Botswana, investment disputes are regulated by the Settlement of Investment
Disputes (Convention) Act.”? This Act was adopted to enable effect to be given in Botswana
to the ICSID between states and the nationals of other states.”s® Accordingly, the Act authorises
the responsible minister to enter into agreements with nationals of any other state which is a

760 Section 8(5) of the Constitution of the Republic of Botswana 1966.

1 Kondo T ‘A Comparison with Analysis of the SADC FIP before and after Its Amendment’ (2017)
Potchefstroom Electronic Law Journal/Potchefstroomse Elektroniese Regsblad 16.

62 No. 65 of 1970 available at https://botswanalaws.com/principal-legislation/settlement-of-investment-disputes-
convention (accessed 30 March 2022).

83 See the long title of the Settlement of Investment Disputes (Convention) Act No. 65 of 1970 available
https://botswanalaws.com/principal-legislation/settlement-of-investment-disputes-convention ~ (accessed 30
March 2022).
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party to the Convention, and in so doing agree to submission of investment disputes with
foreign investors to the jurisdiction of ICSID, for settlement by conciliation or arbitration. 7%

Consequently, pursuant to the Act, any national of any other state which is a party to the
Convention may submit to the ICSID, for settlement by conciliation or arbitration in pursuance
of the Convention, any legal dispute with Botswana arising directly from an investment by
such foreign national in Botswana. However this is subject to that foreign national filing with
the minister, consent in writing, to have disputes submitted to the ICSID, within one year after
the making of the investment..”® Clearly, this statute is problematic, taking into account the
concerns that have been raised pertaining to the conduct of international arbitration,”® as
elaborated in chapters 2 and 3. In particular, the statute fails to balance the interests of Botswana
as a host state and investors due to its provision of an automatic right for investors to go to
ICSID arbitration, as well as to its failure to condition access to arbitration on the use of local
mediation and the exhaustion of local remedies, as per existing practice.

5.3.3 Conclusion on investment protection provisions

The analysis of the two investment protection provisions shows that Botswana’s framework
regulates expropriation innovatively, as it balances the interests of the parties. However, the
statute on dispute settlement does not strike a proper balance between the interests of the
investors and those of Botswana. Nevertheless, Botswana has consistently benefited from its
extractive industry, making it one of the fastest-growing economies in the world.”” We now
proceed to examine investment-related provisions in mining-related statutes to identify
provisions that have enabled Botswana to benefit from its extractive industry since 1971.

5.4 Botswana’s mining regulatory framework

Botswana’s mining regulatory framework is made up of the Botswana Minerals Policy,”®® the
Mines and Minerals Act and its subsidiary legislation,”® the Precious and Semi-Precious Stones
(Protection) Act and its subsidiary legislation,”® the Mineral Rights Tax Act’* and its
subsidiary legislation, the Mines, Quarries, Works and Machinery Act’”? and its subsidiary
legislation, the Diamond Cutting Act,’”® the Unwrought Precious Metals Act,””* and the Income

64 Section 9 of the Settlement of Investment Disputes (Convention) Act No. 65 of 1970.

765 Section 10 of the Settlement of Investment Disputes (Convention) Act No. 65 of 1970.

%6 See Kondo T ‘A Comparison with Analysis of the SADC FIP before and after Its Amendment’ (2017)
Potchefstroom Electronic Law Journal/Potchefstroomse Elektroniese Regsblad at 16 where the concerns listed
include the perceived lack of transparency and legitimacy of the international arbitration process; conflicting
arbitral jurisprudence; the independence of arbitrators; the prohibitive legal costs associated with international
commercial arbitration; and excessive damages.

67 World Bank ‘Botswana Mining Investment and Governance Review. (2016) 7 World Bank Publications.

8 Ministry of Mineral Resources, Green Technology and Energy Security Botswana Mineral Policy (2021).

69 Act 17 of 1999 Chapter 66:01 of the Laws of Botswana.

0 Act 3 of 1969 Chapter 66:03 of the Laws of Botswana.

L Act 29 of 1972 Chapter 52:02 of the Laws of Botswana.

772 Act 20 of 1973 Chapter 44:01 of the Laws of Botswana.

13 Act 25 of 1979 Chapter 66:04 of the Laws of Botswana.

7 Chapter 20:03 of the Laws of Botswana.
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Tax Act.” Our assessment will focus solely on the Minerals Policy, Mines and Minerals Act
and Income Tax Act due to their importance to the theme of this study. It commences with the
provisions of the Minerals Policy, followed by those of the Mines and Minerals Act and the
Income Tax.

5.4.1 The Minerals Policy of Botswana

The Botswana Minerals Policy”® was adopted in 2021 with the objective of maximising
national benefits from minerals development while providing a competitive environment for
investors.”” This is squarely in line with the central theme of this study. The policy objective
is complemented by 11 policy aims, of which the following seven are vital for this study:
promotion of the maximisation of economic benefits to Botswana while enabling private
investor to earn competitive returns; achieving the creation of a competitive environment to
stimulate private sector investment in mineral development; creation of linkages with the rest
of the economy; generation of employment opportunities for Botswana; increasing
opportunities for citizens to participate directly in mining, whether as contributors of capital,
labour, goods or services, to the greatest extent possible consistent with the maintenance of
commercial conditions attractive to minerals investment; and conservation and protection of
the environment and value-addition and beneficiation.””® Clearly, these seven aims are critical
for the maximisation of benefits flowing from the extractive industry.

To attain the stated policy objective and aims, the policy assigns various roles to the
Government of Botswana and also lays down a number of measures to attract investors. These
are analysed below, starting with the roles.

5.4.1.1 The roles of government under the Minerals Policy

In regard to roles, the government is assigned the following four key roles in the mineral sector:
regulator; promoter and facilitator; service provider; and investor. However, for the purposes
of this study, the role of government as a service provider will not be analysed as it is not
relevant to the themes of the study.

As a regulator, the Government of Botswana has three mandates, with the following two being
most relevant for this study: strengthening economic and financial policies to encourage private
sector participation and sustaining investments in the mineral sector; and optimising effective
regulation of the sector and administering the relevant mining legislative and regulatory
framework, including occupational health and safety, environmental protection and
management, collection and management of revenue.””® Consequently, as a regulator, the
government is expected to adopt and administer laws and regulations that not only promote
investment in the mineral sector but also enable the government to benefit from such

75 Act 12 of 1995 Chapter 52:01 of the Laws of Botswana.

76 Ministry of Mineral Resources, Green Technology and Energy Security Botswana Mineral Policy.
7 Ministry of Mineral Resources, Green Technology and Energy Security Botswana Mineral Policy 6.
8 Ministry of Mineral Resources, Green Technology and Energy Security Botswana Mineral Policy 6.
9 Ministry of Mineral Resources, Green Technology and Energy Security Botswana Mineral Policy 7.
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investments through effective collection of revenue. This is in line with the observations made
in Chapter 1 to the effect that countries would benefit meaningfully from investment in their
extractive industries if they adopt regulatory frameworks that balance the rights of investors
with the interests of those countries.

Furthermore, as a promoter and facilitator, the government is expected to create and enhance a
conducive environment for investment in the mineral sector and provide guidance to investors
as well as facilitate communication with other relevant institutions. ® Pursuant to this mandate,
it may be argued that as part of providing guidance, the government may urge investors to
ensure that their plans, which are part of an application for an investment permit, clearly show
how local firms and citizens will benefit from the investment, with clear milestones.

Finally, regarding the role of government as an investor, three key mandates are stipulated.
First, there is an expectation of effectively managing government interests in mineral projects.
Furthermore, the government is expected to support infrastructure development for mining
value-addition or beneficiation projects. The two mandates are complemented by the mandate
to explore new investment opportunities.” A look at these three mandates of government as
an investor shows that the intention is to ensure maximisation of benefits to the country from
the mineral sector. This is because through participation in mining projects as a shareholder,
the government would effectively monitor potential transfer pricing schemes, thereby
facilitating receipt of correct dividends. Furthermore, by investing in the setting up of value-
addition infrastructure, sustainable benefits would be realised through the creation of
employment as well as linkages to local firms. 82

5.4.1.2 Policy measures aimed at attracting investment

To attract investment in the minerals sector, the policy lists seven measures aimed at creating
and maintaining a competitive environment that supports private sector-led sustainable mineral
exploration and production operations in Botswana.”® For the purposes of this study, only three
measures that touch on maximising benefits from the extractive industry will be examined.
These are measures on the fiscal regime, beneficiation and value-addition, and local content
and citizen participation.

As regards the fiscal regime, the objective is to enhance the country’s share of mineral revenues
while maintaining competitive returns by striking a balance between investment attractiveness
and revenue maximisation by the government.®* Regarding strategies for the attainment of this
objective, the policy provides for five strategies, three of which are analysed below due to their
relevance to this study. The first calls upon the government to apply fiscal regimes that optimise
tax in a manner consistent with good-practice mining taxation.”® This is reinforced by the

80 Ministry of Mineral Resources, Green Technology and Energy Security Botswana Mineral Policy 7.
81 Ministry of Mineral Resources, Botswana Mineral Policy 7.

82 See Ministry of Mineral Resources, Botswana Mineral Policy 6.

8 Ministry of Mineral Resources, Botswana Mineral Policy 11-15.

8 Ministry of Mineral Resources, Green Technology and Energy Security Botswana Mineral Policy 12.
8 Ministry of Mineral Resources, Green Technology and Energy Security Botswana Mineral Policy 12.
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second strategy, which calls on the government to ensure that the fiscal regime is progressive
and imposes a reasonable fiscal burden on mineral operations. "

The next relevant strategy calls upon the government to develop robust internal systems to
evaluate components of tax regimes to avoid leakages and guard against transfer pricing. ®” In
the previous chapters, it was highlighted that effective regulation of FDI entails striking a
proper balance between the rights and duties of the investors and host states. It was also
observed that, this striking of a proper balance is critical for the facilitation of enhancement of
benefits that sub-Saharan African countries derive from FDI in their respective extractive
industries. In the case of Botswana, clearly both the objective and the strategies under fiscal
regime are aimed at facilitating enhancement of benefits that Botswana derives from its
extractive industry, as the policy calls upon the government to strike a balance between
investment attractiveness and revenue maximisation for the government.” It remains to be
seen if this is also the case with the other remaining two measures.

In regard to beneficiation and value-addition measures, the objective is to enhance the domestic
economic benefit from minerals development through beneficiation and value-addition
activities in Botswana. Pursuant to this objective, the policy lays down seven strategies, of
which three are tied to FDI entry. In particular, the government is called upon to encourage
mining companies to include considerations for beneficiation and value-addition in their
mineral development plans; provide clear fiscal incentives for beneficiation projects and other
side-stream and downstream activities; and encourage the establishment of beneficiation and
value-addition facilities in Botswana. In Chapter 3, it was observed that value-addition may
result in positive spill-overs in the form of job creation and increased export earnings owing to
the export of finished products.

In line with the stipulations above, although the strategies listed by the policy are stipulated in
best endeavour terms, they are framed in a manner that enables Botswana to enhance benefits
from FDI in its extractive industry by making fiscal incentives conditional on clear
beneficiation projects and approving mineral development plans only if they incorporate value-
addition activities. This is illustrated by the 2011 agreement between Botswana and De Beers
which resulted in transferring the sorting and marketing of Botswana’s diamonds to Gaborone,
Botswana, from London and hence facilitating a significant transfer of professionals, skills,
equipment and technology to Botswana.”°

Related to the above are the strategies under the third set of measures in regard to local content
and citizen participation. The objective of such measures is to significantly increase the level
of citizen economic empowerment and participation in the minerals sector. To facilitate
attainment of this objective, the policy lays down six strategies, of which two have the potential
to facilitate enhancement of benefits derived from the extractive industry. Although the two

8 Ministry of Mineral Resources, Green Technology and Energy Security Botswana Mineral Policy 12.

87 Ministry of Mineral Resources, Green Technology and Energy Security Botswana Mineral Policy 12.

8 Ministry of Mineral Resources, Green Technology and Energy Security Botswana Mineral Policy 12.

8 Ministry of Mineral Resources, Green Technology and Energy Security Botswana Mineral Policy 13.

90 World Bank ‘The Mining Investment and Governance Review’ Botswana Mining Investment and Governance
Review (2016) 27.
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strategies are structured as a best-endeavour provision, pursuant to them the Government of
Botswana is expected to encourage the development of locally based supply chains for mining
inputs such as transportation, explosives, and safety equipment, and to encourage development
of local manufacturing of mining and mineral processing equipment. Although these strategies
do not directly impose obligations on the investors, once the local supply chains are developed,
the government can require investors to procure from these chains by making such a
requirement part of the programme of mining operations that investors are required to submit
under the Mines and Minerals Act of Botswana.” In so doing, the government would easily
create additional avenues for the enhancement of the benefits that Botswana derives from its
extractive industry.

It is worth noting that Botswana’s policy is very recent and its intention is to enhance the
benefits that Botswana derives from the mining sector through the various roles and measures
that have been noted. Nevertheless, Botswana has been benefitting effectively from foreign
investments in its mining sector based on its existing laws, in particular the Mines and Minerals
Act and Income Tax Act. This calls for an examination of these two statutes to identify best
practices and positive provisions that could inform a continent-wide framework to enable
African countries to enhance benefits they derive from their extractive industries.

5.4.2 The Mines and Minerals Act of Botswana

The Mines and Minerals Act (‘the Mines Act’)™® was enacted in 1999 to re-enact, with
substantial amendments, the provisions that regulate the law relating to Mines and Minerals;
to provide for the granting, renewal and termination of mineral concessions; to provide for the
payment of royalties; and to cater for matters incidental thereto.”® The Mines Act is made up
of 87 sections, but our assessment focuses on those pertaining to investment licensing, the
duties of investors, investment incentives, and the rights of Botswana as a host state. We will
first analyse provisions on mining licensing, followed by provisions on obligations, incentives,
and the rights of Botswana as the host state.

5.4.2.1 Mining licencing

The Mines Act provides for three types of licences: the prospecting licence,’®* the retention
licence,” and the mining licence,’® with the latter the subject of analysis in this section.
Pursuant to the Mines Act, a mining licence is usually granted following an application made
by either a holder of a prospecting licence or retention licence covering the applicant’s
prospecting or retention area.””To be eligible as an applicant for a mining licence, the applicant

™1 Mines and Minerals Act 17 of 1999, section 2.

72 Mines and Minerals Act 17 of 1999.

%3 Mines and Minerals Act 17 of 1999, long title.

7% Mines and Minerals Act 17 of 1999, Part IV. This is a licence to search for minerals and their extent as per
section 2 of the Mines and Minerals Act.

% Mines and Minerals Act 17 of 1999, Part V. In line with section 2 of the Mines and Minerals Act, this is a
licence granted to a prospecting licence-holder to retain a prospecting area until the conclusion of prospecting.
% Mines and Minerals Act 17 of 1999, Part V.

97 Mines and Minerals Act 17 of 1999, section 37.
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is required to be a company incorporated under the Companies Act of Botswana’™® with the
sole aim of carrying on mining under the mining licence applied for.”®® In terms of the
Companies Act, this entails being a company formed locally in Botswana, with two resident
directors and a resident company secretary who is a member of relevant professional bodies in
Botswana.®® Alternatively, it entails being an external company incorporated elsewhere but
registered by Botswana’s Registrar of Companies after complying with a requirement to have
directors and a management team resident in Botswana.®?

In view of the above, to qualify for a mining licence, an applicant company must have some
meaningful connection with Botswana, and this provides an additional avenue to the ones in
the Mines and Minerals Act to the Government of Botswana to keep track of the financial
position and contribution of such a company to Botswana’s economy.®?? This together with the
conditions for granting a mining licence analysed below, is therefore important for
maximisation of benefits derived from the extractive industry.

As regards conditions for granting of a mining licence, the Mines Act empowers the responsible
minister to grant a licence upon being satisfied that the applicant has submitted a prescribed
application form and fulfilled the seven statutory requirements, of which only four are critical
for the purposes of this study. The requirements will be assessed in turn, starting with the
requirement for submission of a prescribed application form and ending with the assessment
of the four critical statutory requirements.

Assessment of requirements under the mining application form

The first requirement is that the applicant must submit a prescribed application form which is
structured in a manner that enables Botswana to make a prior and ongoing assessment
pertaining to the extent to which the mining investment would and does contribute to
Botswana’s economy and development. This is facilitated by part 12 of the application form,
which obligates the investing mining company to present a feasibility study that details eight
key aspects.t% Out of the eight, the last five are critical not only for such assessments but also
for enhancement of benefits Botswana derives from such an investment.

On the one hand, under the feasibility study report, the investing company applying for a
mining licence must provide a forecast of capital investment, cashflow, and details of the
anticipated financing plan.®* This aspect, together with the seventh aspect, which calls upon
the applicant to provide details of expected infrastructure requirements, affords the
Government of Botswana with both an assessment benchmark and a tracking mechanism. This
is critical for assessing whether substantive benefits will be derived, in view of cases of

9% Companies Act of 2003.

79 Mines and Minerals Act 17 of 1999, section 37(4).

800 Section 345 of the Companies Act of 2003.

801 Sections 161 and 162 of the Companies Act of 2003.

802 | ocal and external companies are obliged to submit their financial statements annually pursuant to sections
217 and 349 of the Companies Act, respectively. The resident company secretary and directors provide another
layer of safeguards to facilitate accurate reporting.

803 See First Schedule Form V of the Mines and Minerals Act 17 of 1999.

804 See First Schedule Part 12 of Form V of the Mines and Minerals Act 17 of 1999.

132



malpractices in which investors inflate their financial and investment outlay so as to delay the
onset of profit realisation on the pretext that they are still recouping their expenditure. 8%

The next two aspects (aspect number five and six) are interrelated in that they require investors
to provide an outline of their proposed employment levels, training programmes, and sources
of goods and services.®® In chapters 3 and 4, creation of employment through investment in
the mining sector was highlighted as an avenue for enhancing benefits that African countries
may derive from their extractive industries, since the employed would be paying tax to the
government whilst also reducing the level of unemployment. Similarly, procurement of goods
and services from local sources contributes to the host country’s economic development as
those local firms would increase earning capacity and hence create more jobs as well as
increased tax revenue for the state.

In Botswana, the Mines Act puts investors in the mining industry under an obligation when
employing staff to give preference to citizens of Botswana and also to conduct training for such
employees.®” Equally, under the Mines Act, investors are under an obligation to purchase local
goods and services unless not economical.®%® Consequently, these two aspects of the feasibility
study provide the minister responsible for minerals with an avenue for verifying whether the
applicant for a mining licence, if granted the licence, would indeed contribute substantively to
Botswana’s economic development through the creation of employment for citizens and
procurement of locally available goods and services. Clearly, through these two aspects and
the corresponding statutory duties, Botswana is able to derive substantive benefits from its
extractive industry. It remains to be seen whether the same is the case with the last aspect.

The last aspect of the feasibility study to be presented by an applicant for a mining licence
requires the applicant to attach audited statements of relevant exploration and arm’s-length
acquisition expenditure incurred prior to this application in the area applied for.2® The utility
of this aspect is related to the observations made above regarding the obligation of the investor
to submit a forecast of capital investment that has been analysed above. Through this aspect,
the Government of Botswana has put in place a mechanism that ensures that there are no
fraudulent delays in the commencement of earning profits through inflated previous
expenditures that are normally recovered once production commences. This facilitates timely
commencement of the realisation of profits that are to be subjected to income tax, as such tax
is part and parcel of benefits that the government derives from investments. Therefore, it is
clear that this aspect, as well as the other four considered above, is structured in a way that
provides Botswana with the tools to facilitate the enhancement of benefits derived from its
extractive industry. This calls for an assessment of the other statutory requirements to be
fulfilled by an applicant for mining licence.

805 Guzek Jacek ‘Who benefits from mining?’ available at
https://www.miningexponamibia.com/assets/docs/2013/benefits.pdf (accessed 12 April 2022).

806 See First Schedule Part 12 of Form V of the Mines and Minerals Act 17 of 1999.

807 Section 12(2) and (3) of the Mines and Minerals Act 17 of 1999.

808 Section 12(1)(a) and (b) of the Mines and Minerals Act 17 of 1999.

809 See First Schedule Part 12 of Form V of the Mines and Minerals Act 17 of 1999.
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Assessment of the four statutory requirements

As highlighted above, the Mines Act stipulates seven conditions to be fulfilled by an applicant
for a mining licence before the Minister can grant a mining licence. For the purposes of this
study, only four are analysed: those on the programme of mining operations; on securing
adequate financial and technical resources; on the nature of the financing plan; and on the
guarantee of a parent company.8°

First, as indicated above, an applicant must submit a programme of mining operations that
satisfies the minister that it will ensure the most efficient and beneficial use of the mineral
resources in the proposed mining area.®!* To satisfy the minister, under its proposed programme
of mining operations, the applicant must provide the estimated date it intends to start working
for profit; highlight the estimated recovery rates(s); provide the envisaged marketing
arrangements for sale of mineral product(s); and highlight the environmental impact
assessment study as well as the environmental management programme to address challenges
identified through the study.®? Pursuant to the first three elements, as part of the efficiency and
beneficial use assessment, the minister may be able to assess whether an applicant for a mining
licence will, through its investment, indeed efficiently and substantively contribute to
Botswana’s economic position and hence merit a mining licence.

Secondly, the requirement for an applicant to show that it has secured access to adequate
financial resources and has technical competence and experience to carry on effective mining
operations may also have positive consequential effects on the benefits that Botswana derives
from investment in the extractive industry. This is because the availability of adequate financial
resources would facilitate the commencement of production by the dates estimated in the
proposed programme of mining operations. In so doing, Botswana’s economy would be able
to benefit financially through taxes levied on the profits generated and the jobs created by the
mining operations and local procurement of goods and services.

This is complemented by the third requirement pertaining to the provision of a financing plan
based on good financial practices.®® The provision of such a properly structured financing plan
would not only give a clear indication of whether the secured adequate financial resources are
being disbursed as required by the Mines Act, but may also provide a mechanism for assessing
whether some of the secured resources have been allocated to the fulfilment of the obligation
to procure local supplies and services. This requirement clearly provides an avenue for the
enhancement of benefits from mining investment. It remains to be seen whether the same is
the case with the fourth requirement, which is analysed below.

The last requirement that an applicant must fulfil before the minister can be satisfied to grant a
mining licence requires submission of a guarantee from the applicant’s parent company using
a prescribed form.8* Pursuant to the first three elements of the operative part of the prescribed

810 Section 39(1), (a), (d), (e) and (f) of the Mines and Minerals Act 17 of 1999.

811 Section 39(1)(a) of the Mines and Minerals Act 17 of 1999.

812 See First Schedule Part 12 of Form V of the Mines and Minerals Act 17 of 1999.
813 Section 39(1)(e) of the Mines and Minerals Act 17 of 1999.

814 Section 39(1)(f) of the Mines and Minerals Act 17 of 1999.
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guarantee form, the parent company is obliged to unconditionally and irrevocably guarantee to
the Government of Botswana that it will make available, or cause to be made available, to the
company such financial, technical, managerial and other resources as are required to ensure
that the company is able to carry out its obligations as set forth in the licence and under the
Mines Act.® In addition, the parent company unconditionally and irrevocably guarantees to
the Government of Botswana the due and punctual compliance with or performance by the
company of any obligations of the company under the licence and the Act.%® In regard to the
above two elements, in the event of a failure by the investing company to perform its
obligations under the licence or any breach of its obligations under the licence or the Act, the
parent company is bound to fulfil or cause to be fulfilled these obligations in place of the
company.8*

It is clear from the three elements listed above that, through the said guarantee form, the
Government of Botswana has put in place contingency mechanisms aimed at ensuring that the
investing company complies with its undertakings and duties. Since some of the duties are
central to the maximisation of benefits derived from investments in Botswana’s extractive
industry (through job-creation and local-content requirements), the requirements strengthen
Botswana’s position, hence contributing to the positive position it occupies when it comes to
benefitting from its extractive industry.8® As elaborated below, this contingency mechanism is
reinforced by the set-up provided for in order for a licence renewal to be obtained.

Pursuant to the Mines Act, once issued, the mining licence is valid for 25 years, during which
period the holder of the mining licence will be required to comply with all the requirements
highlighted above as well as the obligations analysed in the section below.8° The licence is
subject to a renewal for an additional period of 25 years, but this is on condition that the mining
company does not default on any of the obligations during the expiring licence period and that
mining operations have progressed with reasonable diligence.®? Clearly, only investors whose
mining companies have been substantively contributing to Botswana’s economy would be
granted a licence renewal, as the Mines Act empowers the minister not to grant a renewal in
case of any default. Consequently, the highlighted conditions for renewal are vital for the
enhancement of benefits derived by Botswana from its extractive industry. It remains to be seen
whether this is reinforced by the obligations imposed on investors by the Mines Act.

5.4.2.2 Investors’ obligations

In Chapter 3, investment-related regulatory frameworks that impose obligations on investors
and provide rights to host states were described as a paradigmatic attempt to redress the

815 See Annexure | to the Mining Licence Application Form First Schedule of the Mines and Minerals Act 17 of
1999.

816 See Annexure | to the Mining Licence Application Form.

817 See Annexure | to the Mining Licence Application Form.

818 According to the World Bank, in Botswana the mining industry has made the greatest contribution of all
industrial sectors to GDP since the early 1980s, ranging from 30-50 per cent. See World Bank Botswana Mining
Investment and Governance Review (2016) 7.

819 Section 42(1) of the Mines and Minerals Act 17 of 1999.

820 Section 42(6) of the Mines and Minerals Act 17 of 1999.
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unbalanced character of investment treaties,®2! and this was noted to be critical for
enhancement of benefits that host states derive from FDI in their extractive industries. it is
therefore pertinent to proceed to examine the duties imposed by the Mines Act on investors to
assess how they are structured and draw lessons that could inform a continental regulatory
framework which ensures that sustainable and meaningful investment benefits flow back to
African countries that host investors in their extractive industries.

The Mines Act’s provisions on investors’ obligations are structured under the following four
categories: those applicable during the establishment phase, those applicable during the
operational phase, those that deal with performance obligations, and those applicable during
the closure stage. However, for the purposes of this study the focus is on the last three, and
therefore the assessment below commences with the operational-phase obligations.

Operational-phase obligations

The operational-phase obligations are divided into five components: those pertaining to
commencement; those pertaining to compliance with the mining operations programme; those
pertaining to transparency; those pertaining to protection of the environment; and those dealing
with financial obligations. These are assessed in turn below.

Pursuant to the first obligation, investors that are holders of a mining licence are under a duty
to commence mining operations on or before the date referred to in the programme of mining
operations, this being the date by which it intends to work for profit.82? This is complemented
by a requirement to notify the minister as soon as the investor begins to work on its mining
area for profit. If an investor fails to commence and undertake investment operations in line
with the date stipulated in the programme of mining operations, the minister is empowered to
suspend or cancel the mining license,®” or indeed impose a penalty of not more than 50,000
Botswanan pula.®?* This duty is important in ensuring that Botswana starts benefitting from
approved investments in the extractive industry within the timeframe agreed upon and hence
curb any tendency of investors to just secure mining rights for future exploitation. Furthermore,
by reserving for itself the right to penalise or suspend or indeed cancel the mining licence in
cases of failure to commence the mining operations programme, Botswana has put in place a
mechanism that contributes to the enhancement of benefits from such an investment, as holders
of the mining licence are under an obligation to commence operations as per plan and hence
start generating revenues timeously for the holder’s benefits as well as the Government of
Botswana. This duty is generally complemented by the transparency-related obligations
analysed below.

The transparency obligation has four key facets: the duty to furnish the minister with a copy of
annual audited financial statements within six months from the end of each financial year;8?

821 Denters Erik & Gazzini Tarcisio ‘The Role of African Regional Organizations in the Promotion and Protection
of Foreign Investment’ 479.

822 Section 45(1)(b) of the Mines and Minerals Act 17 of 1999.

823 Section 76(1)(b) of the Mines and Minerals Act 17 of 1999.

824 Section 81(1) and (2) of the Mines and Minerals Act 17 of 1999.

825 Section 45(2)(d) of the Mines and Minerals Act 17 of 1999.
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the duty to submit periodic reports as may from time to time be reasonably required by the
minister concerning the conduct of mining;®?® the duty to keep, at its registered address,
complete and accurate technical records of operations in the licenced area, copies of all maps,
geological reports as well as mineral analysis reports, and copies of accurate and systematic
financial records;®” and the duty to permit authorised officers at any time to enter the registered
address and inspect the various financial, technical, geological as well as operational books. 2

The above facets of this transparency obligation, if strictly enforced, have an important role in
enhancing benefits that Botswana as a host state can derive from FDI in its extractive industry.
First, the submitted programme of mining operations can be used to monitor the investment to
see if it is indeed benefitting the country in line with obligations that were agreed upon. In this
regard, the obligation as to verified annual audits enables Botswana to uncover malpractices
such as under-declaration of profits or transfer pricing. Clearly, this transparency obligation is
ideal for the enhancement of FDI in the extractive industry if effectively utilised. It remains to
be seen if the same is the case with the third operational-phase obligation, which pertains to
the protection of the environment.

The environmental protection obligation,has three facets, with the first one requiring the
investor to conduct its mining operations in accordance with good mining and environmental
practices.®?° Pursuant to the second facet, holders of mining licences are required to conduct
their operations in accordance with the laws of Botswana in such manner as to preserve as far
as possible the natural environment; to minimise and control waste or undue loss of or damage
to natural and biological resources; to prevent and, where unavoidable, promptly treat pollution
and contamination of the environment; and to take steps that facilitate further development of
the natural resources of the concession area or adjacent areas.?%

The last facet of this environmental obligation requires investors to ensure the rehabilitation of
their mining area from time to time, in so far as is practicable, in a manner acceptable to the
Director of Mines.® In Chapter 4, it was highlighted that environmental degradation flowing
from pollution and improper waste treatment, if not put in check, may nibble into the benefits
flowing from FDI, because instead of using the resources for development activities, they may
be diverted to environmental clean-up activities.®? Consequently, through this broad
environmental protection obligation, Botswana has put in place a mechanism that ensures the
enhancement of benefits derived from FDI in the extractive industry as those benefits are
mainly used for developmental activities instead of being diverted to costly environmental

826 Section 45(2)(c) of the Mines and Minerals Act 17 of 1999.

827 Section 45(2)(a) of the Mines and Minerals Act 17 of 1999.

828 Section 45(2)(b) of the Mines and Minerals Act 17 of 1999.

829 Section 45(1)(b) of the Mines and Minerals Act 17 of 1999.

830 Section 65(1) of the Mines and Minerals Act 17 of 1999.

831 Section 65(3) of the Mines and Minerals Act 17 of 1999.

832 See Chapter 5 for discussion of environmental obligations under Niger’s Mining Code.
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clean-up activities. This is reinforced by the existence of the right to cancel a licence or penalise
the investor (analysed above).8

The last operational-phase obligation puts investors under a duty to pay the Government of
Botswana royalties on mined minerals based on gross market value at a rate of 10 per cent for
precious stones such as diamonds, 5 per cent for precious metals such as gold and 3 per cent
for all other minerals.®%* This obligation is reinforced by the powers given to the minister to
prohibit a mining licence-holder from further disposal of minerals if such a holder has
outstanding royalty payments.5*> Related to the obligation to pay royalties is the obligation to
pay annual mining licence charges at a rate of 100 pula per square kilometre.%

Consequently, through the financial obligations highlighted above, the Government of
Botswana obtains actual revenue resources in addition to fiscal revenue (analysed in a
subsequent section focusing on the Income Tax Act). Over the years, revenue from minerals
has comprised between 39.9 per cent and 52 per cent of Botswana’s annual revenue.®’ In this
regard, it is also said that Botswana’s mineral taxation policy has been successful at
appropriating mineral rents. Fo example, in the period 1985-2014, total mineral rents were 414
billion Botswanan pula (roughly equivalent to USD 330,243,560).8%

In conclusion, the assessment above has shown that Botswana has put in place substantive
operational-phase obligations that have enforcement mechanisms. This makes the obligations
ideal to facilitate the enhancement of benefits derived from FDI in Botswana’s mining sector.
However, it remains to be seen if these positive aspects of the operational-phase obligations
are reflected by the performance-requirements obligations imposed on investors — hence the
assessment in the section below.

Performance-requirements obligations

As pointed out in earlier chapters, performance requirements are stipulations imposed on
investors requiring them to meet certain specified goals with respect to their operations in the
host country.®® In line with this, as pointed out in Chapter 4, performance requirements have
been used to achieve both economic and non-economic goals that include strengthening the
industrial base and national added-value, developing national expertise in a given sector,
creating upstream and downstream economic links in a given economic sector, ensuring
technology transfer, achieving better environmental or social outcomes, and reducing

833 See the discussion of the duty to commence mining operations as per the date indicated in the programme of
mining operations.

834 Section 66(1)(2) and (3) of the Mines and Minerals Act 17 of 1999. See also Jefferis K, Public Finance and
Mineral Revenues in Botswana Technical Report April 2016 at 9 available at
https://www.wavespartnership.org/sites/waves/files/kc/Mineral%20revenues%20and%20public%20finance_fina
I.compressed.pdf (accessed 1 May 2022).

835 Section 69(1) of the Mines and Minerals Act 17 of 1999.

836 Section 71(1) and Second Schedule of the Mines and Minerals Act 17 of 1999.

837 Jefferis K, Public Finance and Mineral Revenues in Botswana Technical Report 4.

838 Jefferis K, Public Finance and Mineral Revenues in Botswana Technical Report 12.

839 Nikiema S ‘Performance Requirements in Investment Treaties’ Best Practices Series December 2014 1
available at  https://www.iisd.org/sites/default/files/publications/best-practices-performance-requirements-
investment-treaties-en.pdf (accessed 30 March 2019).
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unemployment.?* Guided by this, under this section, the investor’s obligations pertaining to
performance requirements will be discussed. In addition, the types of performance-requirement
obligations contained in the Mines and Minerals Act will be highlighted. Furthermore, the
utility of the performance-requirement obligations in enhancement of benefits derived from the
extractive industry by Botswana will be assessed.

The Mines and Minerals Act provides for four interrelated mandatory performance-
requirement obligations that are to be observed by investors, in line with the safety, efficiency
and economy principles.?t As elaborated below, these obligations are mainly aimed at
achieving the economic goals highlighted in the paragraph above. Pursuant to the first
performance-requirement obligation, the Act mandatorily obligates the investor to give
preference to the purchase of materials and products made in Botswana.®? Under the second
obligation, investors are obliged to procure services from service agencies located in Botswana
and owned by Botswana citizens or corporate bodies.®*® Furthermore, pursuant to the third
obligation, holders of mining licences are in all phases of their operations obliged to give
preference in employment to citizens of Botswana to the maximum extent possible consistent
with safety, efficiency and economy.®* The last obligation calls upon holders of mining
licences, in their operations, to conduct training programmes in consultation with the minister
for the benefit of employees so that such employees may qualify for advancement.?*

The fact that the Mines and Minerals Act makes the above four interrelated performance
requirements mandatory obligations through the use of the word ‘shall’ is important in creating
economic linkages both upstream and downstream and thereby enabling local suppliers, service
providers and citizens to derive benefits from FDI in Botswana’s extractive industry from the
initial construction phases to the operational phases. However, benefitting from these
performance requirements is largely dependent on the capacity of the local firms and citizens
to supply the required goods, services and labour. It is in view of this that it has been argued
that the supply of local goods and services is ineffective in a context characterised by the
absence of supporting policies for capacity-building or access to finance.?¢ As shown below,
this is well illustrated by Botswana’s downstream policy in its diamond mining sub-sector.

Pursuant to its beneficiation policy, in 2005 the Government of Botswana negotiated with De
Beers for a set amount of rough diamonds from Debswana (a joint-venture diamond mining

840 Nikiema S ‘Performance Requirements in Investment Treaties” Best Practices Series 1.

841 The obligations are mandatory because all of them do not use best endeavour language due to the use of the
word ‘shall’. In this regard, section 12(1) of the Mines and Minerals Act stipulates that ‘the holder of a mineral
concession issued under this Act, shall, in the conduct of his operations under such concession, and in the
purchase, construction and installation of facilities, give preference, to the maximum extent possible consistent
with safety, efficiency and economy, to products, services and workers from Botswana’.

842 Section 12(1)(a) of the Mines and Minerals Act 17 of 1999.

843 Section 12(1)(b) of the Mines and Minerals Act 17 of 1999.

84 Section 12(2) of the Mines and Minerals Act 17 of 1999.

845 Section 12(3) of the Mines and Minerals Act 17 of 1999.

846 Nikiéma Suzy ‘Performance Requirements in Investment Treaties” Best Practices Series 2014 3.
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company) to be allocated to Botswana-based cutting and polishing companies.®’ After this
agreement was reached, the government invited cutting and polishing companies from around
the world to set up factories in the country on the condition that they would transfer cutting
and polishing skills to locals — this resulted in the selection and licencing of 16 international
companies. Among the conditions imposed on the 16 companies was the promotion of skills
development, job creation, and local manufacturing in Botswana.84® As a result of this policy
and its attendant investments by Botswana, by 2014 the cutting and polishing industry in the
country employed about 3,750 people, with salaries above the manufacturing industry’s
minimum wage, and employment had been created in second-tier supplier industries.54°

As illustrated above, the mandatory nature of the four interrelated performance-requirements
obligations makes them ideal for enhancing the benefits that Botswana derives from its
extractive industry, firstly by way of benefits in the form of direct revenue through taxes
payable by local suppliers, services providers, and employees from their earnings. Secondly,
such local suppliers and service providers in turn recruit local citizens as part of their
workforce, as well as procure local raw materials, and hence reduce levels of unemployment,
consequently reducing the number of those reliant on government welfare benefits whilst also
enhancing Botswana’s revenue base.

In conclusion, the assessment above shows that the four performance-requirement obligations
contained in the Mines and Minerals Act are couched in a manner that is critical for facilitation
of enhancement of benefits derived from FDI in the extractive industry through the creation
and diversification of related economic activities as well as reduction of unemployment levels
and hence the introduction of new or additional tax revenue streams. This leads us to consider
the last category of investors’ obligations under the Mines and Minerals Act, namely those
pertaining to the closure of a mine.

Closure-phase obligations

Due to the fact that mining operations tend to impact large areas of land, the closure or
decommissioning of mines is a complex, multidisciplinary process with an overall timescale
normally lasting several years, a process requiring the management of diverse issues and
involving government agencies, mining companies, third-party contractors, local communities,
and non-governmental organisations.®®® This makes it a very costly exercise which, if not
handled well, may leave the host government with a huge burden that could offset any previous
benefits derived from FDI in that particular extractive industry.

87 Mbayi, Letsema Turning Rough Dreams into a Polished Reality? Investigating the Formation of Human
Capital in Botswana’s Diamond Cutting and Polishing Industry (unpublished PhD Thesis, The Open University)
available at http://oro.open.ac.uk/37431/1/Final%20Draft%20%28Post-Viva%29.pdf (accessed 7 May 2022).

88 Maennling N and Toledano P ‘Case Study of Botswana Downstream linkages: Leveraging the negotiating
position’ 4 available at https://academiccommons.columbia.edu/doi/10.7916/d8 -hv43-vn87/download (accessed
7 April 2022).

849 Maennling N and Toledano P ‘Case Study of Botswana Downstream linkages: Leveraging the negotiating
position’ 4-5.

850 United Nations Economic and Social Affairs Commission The United Nations Handbook on Selected Issues
for Taxation of the Extractive Industries by Developing Countries (2017) 283-284.
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Consequently, in view of such challenges, the Mines Act places investors under a duty to meet
environmental obligations and rehabilitate mined sites during the closure of a mine.®* The Act
requires investors, during and at the end of their mining operations, to take such measures as
are required from time to time to maintain and restore the topsoil of the affected areas and
otherwise to restore the land substantially to the condition in which it was prior to the
commencement of operations, failing which the government carries out the necessary
restoration subject to recovering the cost of such restoration through a court action for a debt
due to the government by the investor.82

The obligation above is reinforced by a mandatory requirement on the holders of a mineral
concession to make adequate ongoing financial provision for compliance with this
obligation.®® Since it has been noted above that closure of mines is a costly exercise, clearly,
by putting in place the closure obligation, as well as compliance mechanisms, the Government
of Botswana has put in place a mechanism for averting a situation in which all benefits that
may be derived from a mining-related investment are offset by the rehabilitation and
environmental clean-up bill shouldered by the government.

Conclusion on the obligations of investors under in the Mines Act

The assessment above shows that the Mines and Minerals Act has imposed a set of obligations
on investors that facilitate the balancing of interests of Botswana as a host state and those of
the investors. Furthermore, it is pleasing to note that the performance-requirements-related
obligations have been framed in a manner that facilitates the enhancement of benefits that
Botswana derives from its extractive industry. It remains to be seen if this position is enhanced
by the rights Botswana has as a host state under the Mines and Minerals Act.

5.4.2.3 Rights of the Government of Botswana

The Mines and Minerals Act as read with the Income Tax Act grants Botswana as a host state
six different rights during the subsistence of the mining venture. These are discussed below,
starting with the first four from the Mines Act and then the ones in the Income Tax Act.

The first right that Botswana has as a host state is that of equity participation in the investment
following the granting of a mining license.®* In this regard, once a license is issued, Botswana
is entitled to acquire up to 15 per cent of the rights and obligations attached to the licence.
Unlike similar provisions from elsewhere,®® upon acquisition of the shares, the Government
of Botswana effectively participates by contributing to the working capital, appointing two

851 See section 65.

852 Section 65(4) and (6) of the Mines and Minerals Act 17 of 1999.

853 Section 65(9) of the Mines and Minerals Act 17 of 1999.

854 Section 40 of the Mines and Minerals Act 17 of 1999.

85 See article 8 of the Mining Code Republic of Niger, Law No. 2006-265 of 18 August 2006 as amended,
considered in Chapter 5, which states that issuance by the state of a mining permit shall entitle the latter to free
shares for property representing 10 per cent of the capital, in compensation for wealth distributed, sub-soil
impoverishment and prospecting expenses incurred. No financial contribution shall be requested from the state
for these shares.
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directors with alternates, and receiving dividends.®*® This clearly entrenches Botswana’s
position to enhance the benefits from the extractive industry, since through effective equity
participation, with representation on the board of directors of the mining company, it is able to
derive substantive benefits and make use of them in developmental activities. 87

In regard to diamond mining, the position above is even stronger, as the right to equity
participation under the Mines Act entitles the Government of Botswana to negotiate an option
to acquire more than 15 per cent of the working interest.®®® Pursuant to this, in 1975 the
government increased its stake from 15 to 50 per cent in Debswana, a joint-venture diamond
mining company between Botswana and De Beers.®®° Through this, Botswana clearly enhanced
its position regarding the benefits it derives from its extractive industry. It remains to be seen
below whether this positive position also obtains under the second right Botswana has under
the Mines and Minerals Act.

The second right is a right to grant a mining licence for an initial period of 25 years, after which
the licence may then be renewed for another 25 years until depletion of the mineral deposits. °
Granting of the renewal is subject to satisfying the minister that in the previous 25 years the
investor complied with all obligations and that development of the mining area progressed with
reasonable diligence.®®* The components of this right are ideal for enhancing investment
benefits. This is because Botswana can take advantage of the information gathered over the
period of the expiring licence with regard to earnings of the investment and use that to negotiate
to enhance its own benefits.

The above is reinforced by the results of the 2005 mining licence renewal negotiations between
De Beers and Botswana. In return for renewing the licences for a further 25 years, Botswana
secured commitments from De Beers to undertake downstream value-added activities in
Botswana and relocate some of its diamond sorting and aggregation activities from London to
Botswana.®? It is said that Botswana also used these negotiations to increase its share of the
profits earned by Debswana to more than 80 per cent.®* Consequently, this right to renegotiate
during renewal is vital for enhancement of benefits derived by Botswana from its extractive
industry. It remains to be seen whether this positive position also obtains under the third right.

8% Section 40 (1)(a) and (b) of the Mines and Minerals Act 17 of 1999.

87 Commonwealth Secretariat & International Council on Mining and Metals ‘Minerals Taxation Regimes: A
Review of Issues and Challenges in their Design and Application: The Challenge of Mineral Wealth: Using
Resource Endowments to Foster Sustainable Development® February 2009 at 34 available at
https://www.icmm.com/document/520 (accessed 10 May 2020).

8% See section 50(1) of the Mines and Minerals Act 17 of 1999 which states that any application for the issue,
renewal, transfer or amendment of a licence to mine diamonds shall initiate a negotiating process, in good faith,
between the government and the applicant covering all technical, financial and commercial aspects of the proposed
project, including government participation.

859 Debswana ‘Our History’ available at http://www.debswana.com/About- Us/Pages/Our-History.aspx (accessed
8 May 2022).

860 Section 42(1) and (6) of the Mines and Minerals Act 17 of 1999.

861 Section 42(4) of the Mines and Minerals Act 17 of 1999.

82 Maennling N and Toledano P ‘Case Study of Botswana Downstream linkages: Leveraging the negotiating
position’ 4-5.

863 Jefferis K ‘The role of TNCs in the extractive industry of Botswana’ (2009) 18(1) Transnational Corporations
62-92.
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The third right is generally related to the second right analysed above, as it enables the
Government of Botswana to suspend or cancel a mining licence where the licence-holder fails
to make any of the payments required under the Act on the due date, or contravenes any
provision of the Act, the mineral concession, or any other law relating to mines and minerals. 84
Consequently, pursuant to this right, the Government of Botswana has a mechanism for
enforcing compliance with the obligations of the mining licence-holders, including those
critical for maximisation of benefits derived from a mining company, such as those on local
content and the recruitment of the citizens of Botswana.

The fourth right is also vital for the maximisation of benefits derived by Botswana in that it is
aimed at facilitating compliance with the Mines Act by the licence-holder. Pursuant to this
right, the minister may demand a compliance guarantee from shareholders of the mining
licence-holder so as to ensure that the holder of the mineral licence complies with the
provisions of the Act.® If the minister decides to exercise this right and a guarantee is indeed
given, assuming that the statutory provisions not complied with are finance-related such as in
regard to payment of royalties or charges, then the government can cash in on the guarantee
and in the process collect the money due. This then calls for an examination of the rights related
to financial issues in the Mines Act and Income Tax Act to assess if they are also vital for the
enhancement of the benefits that Botswana derives from investments in its extractive industry.

The fifth and sixth rights relate to the fiscal issues of levying charges and taxes. The right to
levy charges is provided for under the Mines and Minerals Act,®¢ while the right to levy taxes
is provided for under the Income Tax Act.®” Given that the question of charges was analysed
as part of the obligations of mining licence-holders, in this section our focus will only be on
the right to levy taxes. The latter is critical, considering that the relevant provisions bring on
board an additional revenue stream to that of royalties and equity holding (discussed above in
the section on the obligations of the licence-holder). It has been argued that the policy
framework for the taxation of mineral revenues in Botswana involves maximising economic
benefits for the nation, while enabling investors to earn competitive returns, including a reward
for risk.% It has also been stated that the revenue framework is focused on capturing the lion’s
share of mineral rents.®®® There are two types of taxes that holders of mining licences are subject
to, with the first being income tax and the second being withholding tax, as explained below.

Payment of income tax is regulated by section 9 as read with section 43 as well as the Second
Schedule to the Income Tax Act. Pursuant to these provisions, Botswana is entitled to levy
income tax on the gross income realised by a holder of a mining licence at the end of each
year.8° Regarding the rate used for calculating income tax, in contrast to normal corporate

864 Section 76(1)(a) and (b) of the Mines and Minerals Act 17 of 1999.

865 Section 73 of the Mines and Minerals Act 17 of 1999.

866 Section 71 of the Mines and Minerals Act 17 of 1999.

867 Income Tax Act 12 of 1995.

868 Jefferis K ‘Public Finance and Mineral Revenues in Botswana Technical Report’ 9 available at
https://www.wavespartnership.ora/sites/waves/files/kc/Mineral%20revenues%20and%20public%20finance fina
I.compressed.pdf (accessed 8 May 2022).

869 Jefferis K ‘Public Finance and Mineral Revenues in Botswana Technical Report’ 9.

870 Section 9 of the Income Tax Act 12 of 1995.
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taxation, which is levied at a rate of 22 per cent of taxable profits, mining companies are subject
to a variable-rate income tax of between 25 and 50 per cent, whereby the rate of tax is
determined by the profitability of the mining enterprise.®” It is said that the aim of this approach
is to ensure that a portion of any super-normal or windfall profits accrues to the government as
tax revenue.®? Hence, the rate of tax rises with the profitability of the mining company. The
specific formula applied is: annual tax rate = 70-(1,500/X) where X is the profitability ratio,
given by taxable income as a percentage of gross income, multiplied by 100, provided that the
tax rate shall not be less than the standard company tax rate.t”

The formula above is fixed for all mining operations except diamonds, where tax arrangements
are subject to negotiation between the mining company and government.®“ Levying income
tax is generally critical for the enhancement of benefits derived from the extractive industry
and thus this fiscal right complements the amounts received pursuant to equity participation as
well as receipt of royalties considered above. This then calls for an examination of the related
right, namely that of payment of withholding tax, to assess if it is also vital for the enhancement
of the benefits that Botswana derives from investments in its extractive industry.

Withholding tax at a rate of 15 per cent is payable where the holder of a mining licence pays
out dividends, interest and management or consulting fees to a non-resident.®”> This presents
an additional avenue for maximising financial benefits from investors, thereby substantively
contributing towards the resources to be used for Botswana’s development programmes.

In view of the above, it is clear that the rights that Botswana has under the Mines and Minerals
Act as read with the Income Tax Act are generally ideal for the enhancement of direct benefits
from the extractive industry, here in the form of fiscal contribution to the national budget via
taxes, dividends, and additional revenue streams. Consequently, it can be argued that these
rights of Botswana as a host state entrench its ability to benefit substantively from its extractive
industry, unlike the position obtaining in other African countries (as shown in Chapter 4).
However, it remains to be seen if these positive aspects of Botswana’s regulatory framework

871 12th Schedule of the Income Tax Act 12 of 1995; Jefferis Keith ‘Public Finance and Mineral Revenues in
Botswana Technical Report’ 9.

872 Jefferis K‘Public Finance and Mineral Revenues in Botswana Technical Report” 9. A current good illustration
is with a good illustration are the astronomical profits oil companies have been enjoying thanks to the Ukraine-
Russia conflict. See Wyatte Grantham-Philips ‘Oil giants reap record profits as war rages in Ukraine, energy
prices soar: Here’s how much they made® USA Today 7 May 2022 available at
https://www.usatoday.com/story/money/economy/2022/05/07/oil-company-record-profits-

2022/9686761002/#: ,:text=0il1%20giants%20reap%20record%20profits%20as%20war%20rages,Phillips%2066
%275%20ad]justed%20earnings%200f%20%24595%20m (accessed 5 September 2022). According to the article,
in the first quarter of 2022, Shell Petroleum Company’s earnings rose to USD 9.1 billion from USD 3.2 billion in
the same period the previous year; BP’s profit rose to USD 6.2 billion in the first three months of the year, more
than doubling the USD 2.6 billion from the same period the previous year; Exxon Mobil’s revenue was reported
to be USD 90.5 billion, far exceeding its revenue of USD 59.15 billion in the same quarter in 2021; and Chevron
reported a quarterly profit of USD 6.26 billion, which was more than four times its earnings of USD 1.4 billion
in the first quarter of 2021.

878 12th Schedule of the Income Tax Act 12 of 1995.

874 See section 51 of the Mines and Minerals Act 17 of 1999.

875 Section 10 of the Income Tax Act 12 of 1995.
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are in any way watered down by the incentives granted to investors in the extractive industry,
hence the assessment below.

5.4.2.4 Investment incentives in the Mines and Minerals Act

In Chapter 1, it was noted that investment incentives are partly to blame for the failure by most
sub-Saharan African countries to derive enhanced benefits from FDI in their extractive
industries. Related to this and with regard to SADC, to which Botswana is a party, Annex 1 to
the SADC Finance and Investment Protocol (SADC FIP) requires host states to avoid relaxing
their domestic health, safety and environmental measures or waiving international treaties they
are party to as a means of encouraging the establishment, expansion or retention of an
investment.®”® Consequently, our assessment of the incentives in the Mines Act of Botswana,
also examines whether and indeed the extent to which they have been aligned to the positive
developments, such as those highlighted in the AfCFTA Protocol on Investment.

Unlike most African countries, Botswana’s approach has not been based on offering low-tax
incentives, but on a stable, open and transparent policy regime, free of corruption and political
interference, that allows investors the freedom to operate once agreements have been
reached.®”” This calls for an assessment of Botswana’s incentives regime. In this regard, a tax
holiday of five to 10 years is only available to investors that are granted a Ministerial
Development Approval Order after satisfying the minister that their proposed project would be
beneficial to Botswana’s economy in line with the following criteria: job creation for
Botswanan citizens; the company’s training plans for Botswanan citizens; the company’s plans
to localise non-citizen positions; Botswanan citizens’ participation in company management;
the amount of equity held by Botswanan citizens in the company; the location of the proposed
investment; the project’s effect on the stimulation of other economic activities; and the
project’s effect on reducing local consumer prices.®® Certainly, on the basis of the last element
of these criteria, mining companies are not eligible for this incentive. Consequently, the only
meaningful available incentives are those pertaining to capital expenditure and capital losses.

876 SADC ‘FIP’ (2016) Annex 1, article 11.

877 Jefferis Ke ‘The role of TNCs in the extractive industry of Botswana’ (2009) 18(1) Transnational Corporations
62.

88  Botswana Investment and Trade Center ‘Incentives for Investors’ available at
https://www.gobotswana.com/incentives-investors (accessed 7 May 2021). This can be contrasted with Rwanda’s
criteria for granting of incentives which is contained in an Annex to the 2021 Law Relating to Investment
Promotion and Facilitation on Special Incentives for Registered Investors. According to this annex, for an investor
(though not specifically in the extractive industry) to be granted an incentive, that investor must fulfil the following
conditions: invest the equivalent of at least USD 10 million in both tangible or intangible assets in Rwanda;
provide employment and training to Rwandans; conduct international financial transactions equivalent to at least
USD five million a year for commercial operations through a licensed commercial bank in Rwanda; use the
equivalent of at least USD two million per year in Rwanda; and set up actual and effective administration and
coordination of operations in Rwanda and perform at least three of the following services in the country: (i)
procurement of raw materials, components or finished products; (ii) market control and sales promotion planning;
(iii) information and data management services; (iv) treasury management services; (v) research and development
work; and (vi) training and personnel manage ment.
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Pursuant to the Income Tax Act, in ascertaining the business chargeable income of any person
for any tax year from a business of mining, there shall be deducted from that business
assessable income an allowance known as a mining capital allowance, computed in accordance
with 100 per cent of the mining capital expenditure made in the year in which such expenditure
was incurred with unlimited carry-forward of losses.®” These incentives are generally fine as
the government would still benefit through royalties, dividends, and other taxes such as
withholding tax and pay-as-you-earn tax.

In conclusion, the assessment has shown that the incentives under Botswana’s regulatory
framework are ideal in that, unlike what was highlighted in Chapter 1, they are not costly for
the country.

5.4.2.5 Conclusion on the Mines and Minerals Act

As shown in the sections above, the Mines and Minerals Act has a mix of positive provisions
that contribute to enhancing the benefits that Botswana derives from FDI in its extractive
industry. In regard to provisions pertaining to duties of the investors, these have been shown to
have been structured in a manner that puts investors under enforceable substantive obligations
to enable Botswana to derive maximum benefits from its extractive industry. Therefore, in their
current state, if adopted as a model for sub-Saharan African countries, the relevant provisions
of the Mines and Minerals Act of Botswana may on a balance contribute substantively to the
effective balancing of the interests of investors from key FDI-exporting countries and those of
developing countries that are mostly the host states so as to effectively contribute to
enhancement of benefits from their extractive industries.

5.5 Chapter conclusion

The analysis in the sections above has shown that the extractive industry regulatory framework
in Botswana is ideal for forming the basis of a continent-wide regulatory framework aimed at
enhancing the benefits that sub-Saharan African countries derive from extractive industries.

In view of the above, all the positive elements identified will inform the recommendations
made in Chapter 6. Consequently, in the next chapter, we will draw lessons from the highlighted
positive elements to inform proposals on elements critical to be considered as part of the
continent-wide regulatory framework that can facilitate enhancement of benefits derived from
FDI in the extractive industry.

879 12th Schedule of the Income Tax Act 12 of 1995.
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Chapter 6:
Summary of Findings, Conclusions, and Recommendations

6.1 Introduction

Mineral resources provide opportunities for economic development and poverty alleviation in
the countries where they are located.®® Indeed, some of today’s developed countries as well as
a number of developing countries have successfully leveraged their mineral resources for
accelerating their development process.®* However, as shown in Chapter 1, in most sub-
Saharan African countries, the impact of extractive activities has been and remains
disappointing. This is despite the fact that FDI inflows into Africa are concentrated more in the
extractive industries than in any other sector.®2 Consequently, this study examined whether the
adoption of a harmonised mining-related investment regulatory framework by sub-Saharan
African countries could contribute to increasing the benefits of FDI in their extractive industries
and thereby help address the various challenges faced by sub-Saharan African countries.

This chapter commences with a presentation of the key findings of this study, then proceeds to
propose some recommendations in relation to elements that should form part of a harmonised
continent-wide mining-related investment regulatory framework aimed at enabling sub-
Saharan African countries to enhance the benefits they derive from their extractive industries.

6.2 Summary of findings

Chapter 1 provides the contextual background of the study and depicts the prevailing
challenges of most sub-Saharan African countries when it comes to benefitting from FDI in
their extractive industries. In particular, it was observed that only a few African recipients of
significant amounts of such FDI have been able to translate it into broader development gains;
instead, most of them score low by various measures of development.®3 For example, from
2005 to 2016, Angola, Nigeria Sudan and Equatorial Guinea were among the top recipients of
FDI in Africa, such that by 2015 Angola became the largest recipient in Africa, with investment
inflows amounting to USD 8.7 billion.%8* They were also the top four sub-Saharan oil
exporters.® In terms of development, however, their performance has been disappointing. In
the UNDP Human Development Index, their rankings in the same period out of 188 economies
have been consistently low. For instance, in 2010 Angola was ranked 146%™, in 2015 149t and
in 2022, 148t while in 2010 Nigeria was ranked 146, in 2015 152™ and in 2022, 163,886

Despite the poor performance by the African countries highlighted above, Chapter 1 showed
that at the same time, six out of the 10 largest companies in terms of revenue were from the

80Chapter 1, paragraph 1.1.
81 Chapter 1, paragraph 1.1.
82Chapter 1, paragraph 1.1.
83Chapter 1, paragraph 1.1.
84 Chapter 1, paragraph 1.1.
85 Chapter 1, paragraph 1.1
86 Chapter 1, paragraph 1.1.
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energy and mining sectors and active in some of the highlighted countries.® In particular, it
was shown that these companies have enjoyed record profits over the past few years, partly
fuelled by significant and sustained rise in commodity prices.®®8 Paradoxically, in African
countries where these extractions occur, the majority of people remain in poverty.

This sad situation was attributed to a number of reasons that include the limited bargaining
power of African governments;®° lack of coordination by key ministries, with the result that
some contracts are negotiated with politicians instead of the dedicated government departments
with expertise in the negotiation and award of contracts; corrupt practices by officials involved
in the negotiation process; and weak FDI laws and regulations, resulting in the realisation of
low mineral rents or royalties.®® It was observed that of these reasons, the most important one
was weak FDI and mining laws and regulations that result in the granting of costly incentives
to service providers in the mining sector.®! Consequently, it was also observed that this gap
between the profits of operating companies and local economic benefits is likely to widen if
resource owners do not put appropriate policies in place to capture and retain value created
from the industry. 82

Given the prevalence of cases and the diversity of reasons as to why African countries are not
effectively benefitting from investments in their extractive industries, Chapter 1 observed that
there was need for a robust solution, hence the proposal in this study for developing a
framework that could facilitate the harmonisation of mining-related investment laws and
regulations of the African countries with a view to ensuring that they derive substantive benefits
from their respective mining sectors.

Chapter 2 examined the historical development of international investment law and how this
has influenced the current state of international rules on foreign investment. This was seen to
be immportant as it also partly informs the challenges associated with the inappropriateness of
such regulations to the quest by sub-Saharan African countries for substantive benefits from
FDI in their extractive industries. In this regard, it was shown that the development of
regulations on FDI was influenced mainly by the need to protect investors from acts of
expropriation and discriminatory treatment.®® As a result, investment regulations have
generally not been structured in a manner that embrace the need for FDI to contribute to
substantive benefits to be derived by host states which is critical for sustainable development
of those countries.

Chapter 2 further revealed that due to the unbalanced nature of investment regulations, attempts
by countries to adopt an internationally agreed-upon regulatory framework on FDI have not
yielded fruit. This was illustrated by the failure of the OECD-sponsored MAI that was meant

87 Chapter 1, paragraph 1.1.
88 Chapter 1, paragraph 1.1
89 Chapter 1, paragraph 1.2.
890 Chapter 1, paragraph 1.2.
891 Chapter 1, paragraph 1.2.
892 Chapter 1, paragraph 1.1 and paragraph 1.2.
89%3Chapter 2, paragraph 2.3.
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to set high standards for the liberalisation of investment and protection of investors.®* It was
observed that while the MAI would be open for signature to all countries, the OECD members,
who are mainly FDI-exporting countries, opted to negotiate within their organisation while
granting other interested countries, such as Brazil and Argentina, observer status.®® It was also
observed that, as a result of this set-up, as with previous attempts to regulate FDI at a
multilateral level, the MAI was structured in a manner that took into account only the interests
of investors and entirely overlooked the interests of host states. As a result, to this day there is
no multilateral treaty on the regulation of FDI.

Chapter 3 assessed the extent to which there exist regional as well as continental regulations
on FDI that effectively address both the investor and host state’s interests in general and in the
extractive industry in particular. The assessment started with an analysis of relevant regulatory
frameworks in two African RECs that have regional investment regulatory frameworks:
COMESA and ECOWAS. This was followed by an analysis of the extent to which the AU-
level investment regulatory framework could assist in attaining the objectives of this research.

As regards COMESA, Chapter 3 found that in 2018, COMESA member states revised their
2007 Investment Agreement for the COMESA Common Investment Area (CCIA), which
resulted in the adoption of the Revised CCIA Agreement. It was shown that the Revised CCIA
Agreement has made positive strides in balancing the interests of parties to an investment by
imposing seven categories of duties on investors; by empowering host states,®® where need be,
to initiate legal proceedings against investors that have breached any of the duties;®” and by
adopting well-defined standards of treatment.8%

However, despite the innovative provisions of the Revised CCIA Agreement, it was observed
that they would still not promote attainment of substantial benefits by the COMESA member
states as envisaged by this study, as the agreement does not empower host states to make use
of performance rights and fails to put in place a framework to facilitate beneficial utilisation of
incentives.®® The chapter highlighted a further weakness of the Revised CCIA Agreement,
namely that it is yet to enter into force given that it has not yet garnered the required six
ratifications (two-thirds of the member states).®® Be that as it may, even if the agreement were
to come into force, very little improvement would occur due to the fact that the Revised CCIA
is crafted in a manner that it would apply only to investments by COMESA investors duly
registered in a COMESA member state.®°* This implies that all investments and investors from
outside COMESA member states, including those focusing on the extractive industries, would
not be regulated by the provisions of the Revised CCIA Agreement, as these are mostly from
outside Africa.

894 Chapter 2, paragraph 2.6.6.
895 Chapter 2, paragraph 2.6.6.
8% Chapter 3, paragraph 3.3.3.
897 Chapter 3, paragraph 3.3.3.
8% Chapter 3, paragraph 3.3.2.
89 Chapter 3, paragraph 3.3.4.
90 Chapter 3, paragraph 3.3.5.
91 Chapter 3, paragraph 3.3.3.
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In regard to ECOWAS, it was revealed in Chapter 3 that it has a 2008 harmonised investment
regulatory framework known as the Supplementary Act on the Common Investment Rules for
the Community.®®? It was further shown that with regard to FDI in the extractive industry, the
Supplementary Act is complemented by the Directive on the Harmonisation of Guiding
Principles and Policies in the Mining Sector (‘the Mining Directive’).%® The chapter showed
that, similar to the Revised CCIA Agreement, the Supplementary Act is innovative as it
introduces obligations on investors, though the enforcement of these is subject to proof that an
investor has caused significant damage.®* The only exception that was noted pertains to cases
where there is violation of the obligation to avoid indulging in corruption.®® With regard to
standards of treatment, the Supplementary Act was shown to have some weaknesses due to its
incorporation of FET as well as its failure to effectively address challenges associated with
indirect expropriation. Furthermore, in the area of incentives, though the Supplementary Act
begins on a good footing by prohibiting member states from using incentives that distort
regional competition for investment as a means of attracting investment, the position was
shown to have been weakened by the fact that it was made subject to future negotiation aimed
at harmonising incentive schemes. Unfortunately, there is currently still no such agreement 13
years after the entry into force of the Supplementary Act.%

On a more positive note, in comparison to the Revised CCIA Agreement, the Supplementary
Act was shown to have done well by entitling member states hosting investments to use
performance requirements aimed at promoting domestic development.®” Chapter 3 showed
that in line with the central theme of the harmonisation of the investment framework in
ECOWAS, the Supplementary Act calls on member states to re-negotiate all existing
investment agreements that are not consistent with it and ensure that all future investment
agreements signed by member states are consistent with it, particularly with the balance of
rights and obligations it establishes.®® In this regard, it was shown that pursuant to the Revised
ECOWAS Treaty, once a Supplementary Act is adopted and enters into force, it becomes
binding on ECOWAS institutions and member states, and then becomes directly applicable in
the latter.°® Nevertheless, most ECOWAS member states have neither gone ahead to amend
their investment regulatory frameworks to align them with the Supplementary Act, nor
concluded investment treaties with third parties that respect the spirit of the Supplementary
Act.90

As regards the ECOWAS Mining Directive, Chapter 3 showed that it makes positive strides
towards ensuring that the rights of the host states and investors in the extractive industry are
balanced. However, it was shown that the provisions leave a lot of room for discretion and lack

92 Chapter 3, paragraph 3.4.

93 Chapter 3, paragraph 3.4.

94 Chapter 3, paragraph 3.4.2.
95 Chapter 3, paragraph 3.4.2.
96 Chapter 3, paragraph 3.4.3.
97 Chapter 3, paragraph 3.4.4.
98 Chapter 3, paragraph 3.4.7.
99 Chapter 3, paragraph 3.4.7.
910 Chapter 3, paragraph 3.4.7.
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detailed guidance that could promote objectivity. Be that as it may, it was observed that the
directive is yet to be fully implemented by the member states. This is partly because members
states are ‘free to adopt modalities they deem appropriate’ in the implementation of
directives.®t

The final assessment in Chapter 3 dealt with the AfCFTA Protocol on Investment. As shown in
the chapter, the Investment Protocol sets out to regulate investments that contribute to the
sustainable development of state parties, and this is in part reinforced by statements contained
in four of its 19 preambular paragraphs.®? In regard to the other elements, it was shown that
the Investment Protocol is in many respects like COMESA’s Revised CCIA Agreement and
ECOWAS’s Supplementary Act. With the exceptions of the weaknesses pertaining to dispute-
settlement provisions, the AfCFTA Investment Protocol makes provisions for a framework that
lays down policy options that facilitate the realisation of sustainable development as an
offshoot from facilitated investments, especially if such options are put into effect through the
adoption or revision of relevant domestic investment-related measures. In particular, the
assessment in Chapter 3 showed that that the Investment Protocol has a chapter on sustainable
development-related issues which has incorporated a number of rights for host states that enjoin
them to put in place measures and mechanisms that enable them to attract, facilitate, incentivise
(though no guidance is given) and maintain investments that contribute to the sustainable
development of their countries in line with the new generation of investment policies. %2

However, as a downside, Chapter 3 showed that the AfCFTA Investment Protocol has failed to
effectively address challenges associated with settlement of investment disputes and that in its
current state, it would not enable sub-Saharan African countries to enhance the benefits that
they derive from their extractive industries, because, like the Revised CCIA, it is crafted in
such a manner that it would apply only to investments by investors from AfCFTA partner
states.®* Considering that FDI in the extractive industry mainly comes from outside Africa, the
chapter concluded with the observation that the identified innovative provisions of the AfCFTA
Investment Protocol would therefore not be that helpful.

Chapter 4 focused on the existing regulatory frameworks in two case-study countries, Malawi
(representing COMESA) and Niger (representing ECOWAS). The first part of the chapter
investigated the relevant regulatory framework for Malawi to examine the extent to which it is
structured in a manner that could enable the country to enhance the benefits from FDI in its
extractive industry. The investigation showed that Malawi’s mining-related investment
regulatory framework is made up of the Investment and Export Promotion Act of 2024 and the
Mines and Minerals Act of 2023. It was also shown that, although Malawi is a party to the
COMESA Revised CCIA, which has some innovative provisions critical for enhancement of

911 Chapter 3, paragraph 3.4.6.
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FDI benefits, the existing statutes fails to adopt any of such innovative provisions, such that its
focus it still on attracting investment as opposed to balancing the interests of the parties.®®

Furthermore, the investigation showed that Malawi’s Mines and Minerals Act is not structured
in a way that could enable the country to enhance benefits from its extractive industry. In
particular, the Act has weak provisions on performance requirements, as they allow investors
to employ 75 per cent of their workforce from foreign nationals during the first 10 years of
operation.®® Further, the statute does not effectively regulate the use of incentives, despite
having been adopted in the wake of loss of revenue due to a poorly negotiated mining
agreement with an Australian firm that invested in uranium mining. %’ The inadequacies of this
regulatory regime were also highlighted by a recent case where the Attorney General for
Malawi issued a notice of intention to commence legal proceedings against an investor in the
extractive industry for under-declaration of earnings that resulted in less tax and royalty
payments.18

Chapter 4 then examined the mining-related investment regulatory framework obtaining in
Niger to assess whether it could enable Niger to enhance the benefits it derives from its
extractive industry as well as inform recommendations aimed at addressing the identified
challenges in other African countries. The assessment showed that Niger, a member of
ECOWAS, is so well endowed with minerals and oil that it is the world’s third-largest exporter
of uranium, whose extraction by a French company, Areva, commenced in the 1970s.%%° Even
though its abundant natural resources are being mined by foreign investors and exported, Niger
was shown not to be fully benefitting from them, a diagnosis echoed by the African
Development Bank, which stated that Niger must build its capacity to manage the natural
resources that it has in order to benefit fully from them.®? Further evidence of Niger’s not
benefitting fully from its natural resources was provided by its consistently poor ranking on the
UNDP Human Development Index,*?* such that the 2019 UNDP Human Development Report
ranked it 189% out of a total of 189 countries.?? Surprisingly, in 2010, Areva’s two subsidiaries,
after extracting a total of 114,346 metric tonnes of uranium in Niger representing an export
value of 2.3 trillion CFA francs (over 3.5 billion euros), only paid 300 billion CFA francs
(approximately 459 million euros) to Niger out of that sum. In the first quarter of 2013, Areva
generated consolidated income of 2.279 billion euros, more than Niger’s total annual budget
of approximately 2 billion euros. In the third quarter of 2013, its income amounted to 6.8 billion
euros, and its order book reached 42 billion euros (equivalent to Niger’s budget for 21 years).%2

The chapter further showed that Niger has both an Investment Code and a Mining Code. Given
that Niger is a member of ECOWAS, the two codes have incorporated some of the innovative
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obligations on investors, though mostly without enforcement mechanisms. It was observed that
under these statutes, provisions on investment protection are skewed towards incentivising
investments rather than balancing the interests of the parties.®?* Furthermore, the assessment
showed that the incentives provided under the Mining Code are not ideal, as they focus merely
on attracting investments as opposed to investments that contribute to Niger’s development.
Consequently, the incentives regime was shown to be not fully capable of facilitating the
enhancement of the benefits that a host state may derive from FDI in its extractive industry,
resulting in Niger’s losing out on important revenue, as exemplified by a report which stated
that the mining company Areva was granted an exoneration of up to 20 per cent of corporate
income tax to help fund future prospects, contrary to Niger’s Mining Law.%%

Chapter 5 assessed the mining-related investment regulatory framework of Botswana, a SADC
member state which was chosen as a comparative case study due to the fact that it is one of the
countries in Africa and in the world that has substantively benefited from FDI in its extractive
industry. The chapter noted that, unlike other SADC member states, Botswana does not have a
foreign investment code, as the one that was drafted in 2001-2002 to provide a uniform body
of rules on investment was found, both by the World Bank and UNCTAD, to be too restrictive
to foreign investors and was hence dropped in the interests of having a more open investment
regime.®?® As a result, the regulatory framework for investment is spread across a series of
statutes and regulations, including the Constitution. It was further shown that FDI in the
extractive industry is mainly regulated by Botswana’s Minerals Policy,%’ the Mines and
Minerals Act and its subsidiary legislation, and the Income Tax Act.%?®

The chapter’s assessment focused on the Mines and Minerals Act and related provisions from
the Income Tax Act because the Botswana’s Minerals Policy was only adopted in 2021;
however, even before the latter’s adoption, Botswana was benefitting substantively from its
extractive industry. Be that as it may, the chapter observed that the policy was adopted with the
objective of maximising national benefits from minerals development while providing a
competitive environment for investors.”® The chapter’s assessment of the two statutes
mentioned above showed that the provisions therein were structured with a view of facilitating
Botswana to substantively benefit from its extractive industry through quality investment, as
opposed to mainly focusing on attracting large number investors. For instance, an assessment
of the Mines and Minerals Act showed that for an investor to be granted a mining license, the
investor has to have its mining company registered in line with the laws of Botswana and
present, as part of the application, a feasibility study report that clearly shows how the
investment would benefit Botswana through job creation, value-addition, and local
procurement of goods and services.®° It was observed that this enables Botswana to make a
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prior and ongoing assessment of the extent to which the mining investment would contribute
to its economy and development.

Furthermore, Chapter 5 observed that the Mines and Minerals Act lays down the rights of
Botswana as a host state, the obligations of the investors, and a well-structured incentives
regime that may not easily be subject to abuse as is the case in other countries. One of the rights
which was noted to be key to deriving substantive benefits from FDI is the right of equity
participation in the investment following the granting of a mining license.®* It was observed
that once a license is issued, Botswana is entitled to acquire, at cost, up to 15 per cent of the
rights and obligations attached to the licence. Unlike the case with similar provisions
elsewhere,®? the Government of Botswana, upon acquisition of shares, effectively participates
by contributing to the working capital, appointing two directors with alternates, and receiving
dividends.®® The chapter observed that this clearly entrenches Botswana’s position to enhance
the benefits of the extractive industry, because through effective equity participation, with
representation on the board of directors of the mining company, it is able to derive substantive
benefits and make use of them in developmental activities. %4

Pursuant to the Mines and Minerals Act as read with the Income Tax Act, the other right is that
of levying taxes. Payment of income tax is regulated by section 9 as read with section 43 as
well as the Second Schedule to the Income Tax Act. In terms of these provisions, Botswana is
entitled to levy income tax on the gross income realised by a holder of a mining licence at the
end of each year.®*® Regarding the rate used for calculating income tax, it was shown that in
contrast to normal corporate taxation, which is levied at a rate of 22 per cent of taxable profits,
mining companies are subject to a variable-rate income tax of between 25 to 50 per cent,
whereby the rate of tax is determined by the profitability of the mining enterprise. ¢ It was
stated that the aim of this approach is to ensure that a portion of any super-normal or windfall
profits accrues to the government as tax revenue.®® Hence, the rate of tax rises with the
profitability of the mining company.

Chapter 5 also showed that the substantive benefits that arise from the rights that Botswana has
under the two statutes are enhanced through the four categories of enforceable obligations that
the Mines and Minerals Act imposes on investors.®® As shown in the chapter, chief among
those obligations are the duty to pay royalties and the four-faceted duty on performance rights.
Pursuant to the duty to pay royalties, it was shown that investors are obliged to pay the
Government of Botswana royalties on mined minerals based on gross market value at a rate of
10 per cent for precious stones such as diamonds, 5 per cent for precious metals such as gold,
and 3 per cent for all other minerals.®* This obligation is reinforced by the powers given to the
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minister to prohibit a mining licence-holder from further disposal of minerals if such a holder
has outstanding royalty payments. 4

It was shown that the Mines and Minerals Act imposes on investors four interrelated mandatory
performance requirements that are considered important in enabling local suppliers, service
providers and citizens to derive benefit from FDI in Botswana’s extractive industry from the
initial construction phases through to the operational phases.®® Since benefitting from
performance requirements is largely dependent on the existence of capacity among the local
firms and citizens to supply the required goods, services and labour, it was shown that
Botswana adopted the necessary policies, one of which resulted in investors in the diamond
industry establishing a cutting and polishing industry in Botswana that led to the employment
of about 3,750 people with salaries above the manufacturing industry’s minimum wage as well
as to the creation of employment in second-tier supplier industries. %2

With regard to incentives, Chapter 5 showed that Botswana has structured the incentives
scheme, especially that pertaining to tax holidays, in a manner that is not prone to abuse and
hence not easily accessible for investors in the extractive industry. It was revealed that tax
holidays of about five to 10 years are available only to investors who satisfy the minister that
their investment is capable of being beneficial to Botswana’s economy through job creation,
capacity-building among citizens, planned localisation of company positions, inclusion of
citizens in management positions, equity participation by citizens, stimulation of other
economic activities, and the investment’s effect on reducing local consumer prices. % It was
observed that, on the basis of the last element of the highlighted criteria, mining companies are
not eligible for this incentive.

In conclusion, Chapter 5 showed that through the regulatory scheme in the Mines and Minerals
Act as read with the Income Tax Act, Botswana’s position to substantively benefit from its
extractive industry is entrenched, unlike the position obtaining in other African countries.
Therefore, in its current state, Botswana’s mining-related investment regime has a number of
elements that are ideal for inclusion in a continent-wide regulatory framework for enabling
sub-Saharan African countries to substantively benefit from their extractive industries.

Overall, the study has found that, at a multilateral level, the existing frameworks are not ideal
for enabling sub-Saharan African countries to enhance the benefits they derive from their
extractive industry. At a regional and continental level, the study has shown that general
investment regulatory treaties that have either been adopted or are still under negotiations, have
made positive steps especially in areas of investors’ duties and balancing the interests of the
parties. However, such instruments only regulate FDI coming from fellow member states to
such treaties and therefore do not regulate FDI from non-member states. Lastly, the study has
shown that even in the face of positive provisions in some of the RITs, the majority of African
countries are not aligning their national statutes to such instruments and in some cases not even
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ratifying the agreements, as is the case in COMESA. This underlines the need for a continent-
wide harmonised mining-related investment regulatory framework to cater for FDI from both
within and outside Africa, the elements of which are articulated in the recommendations below.

6.3 Recommendations

In line with the key findings summarised above, the study’s main recommendation is that
African countries consider adopting a continent-wide mining-related investment treaty that
would form the basis for the adoption or revision of country-specific regulatory frameworks
on FDI in their extractive industries. This recommendation is partly motivated by lessons learnt
from existing regional investment treaties that have been implemented partially or not at all.
Furthermore, in Chapter 1 it was revealed that weak FDI laws and regulations, coupled with
corrupt practices by officials involved in the negotiation process, continue to result in low
mineral rents or royalties among African countries®* while the companies investing in those
countries are reaping massive profits. According to UNCTAD, this gap between the profits of
operating companies and local economic benefits is likely to widen if resource owners do not
put appropriate policies in place to capture and retain value created from the industry. %%
Nevertheless, the regulatory frameworks in majority of the sub-Saharan African countries are
still not reformed to ensure enhancement of benefits, despite good examples from countries
such as Botswana that are substantively benefitting. Clearly, this may be stemming from several
interconnected reasons that include vested interests by government officials, corruption, fear
that if their frameworks are the only ones stringent then investors may move to countries with
similar resources but weaker regulatory frameworks- the so-called race to the bottom.%*

This main recommendation is in line with what was observed in Chapter 1, where it was argued
that harmonisation may have important political-economy benefits in cases where domestic
reforms are prevented by vested interest groups.®’ A further argument in that chapter was that
harmonisation facilitates regulatory economies of scale, allowing officials in different
jurisdictions to share data, policy strategies, and enforcement techniques.®®® Consequently,
through the adoption of a continent-wide mining-related investment treaty, continental
mechanisms will have to be put in place for monitoring its implementation and, in the process,
addressing a potential challenge of circumvention by some African countries as a strategy for
attracting investors into their countries in line with the phenomenon popularly known as the
‘race to the bottom’. As shown below in the proposed draft treaty, a continent-wide committee
will have to be established to be at the heart of implementation and preventing practices that
may lead to a race to the bottom.

This main recommendation is in line with, and reinforces, the host countries’ rights to
permanent sovereignty over their natural resources. Pursuant to a United Nations General
Assembly Resolution, the right of peoples and nations to permanent sovereignty over their
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natural wealth and resources must be exercised in the interests of their national development
and the well-being of the people of the state concerned.®*® Pursuant to this Resolution, it is clear
that ensuring that monetary resources resulting from extracted natural resources contribute to
the development of people in the host state is a key element of a state’s sovereignty over its
natural wealth and resources. Therefore, the main recommendation of this study reinforces the
right to permanent sovereignty over natural wealth and resources for the concerned states,
considering that it is aimed enabling them to enhance the benefits they derive from such natural
resources and thereby contribute to the development of their people as per the United Nations
General Assembly Resolution.

As shown below in some of the provisions of the proposed treaty, the adoption of a harmonised
regulatory framework would require countries to amend their national regulatory frameworks
to ensure that they are aligned with the continental framework. However, it will be important
for sub-Saharan African countries to do so in a manner that respects existing mining agreements
with foreign investors, considering that the majority of such agreements have stability clauses
that, if not respected, will result in costly international arbitration claims under the cover of the
BITs that their home countries have signed with them. This would require African countries to
have a multifaceted implementation approach, one requiring new investors to strictly follow
the new framework and investors with existing contracts to renegotiate terms when licences
become due for renewal. This leads us to the make-up of the proposed harmonised framework.

The proposed continent-wide mining-related investment treaty may either be an annex to the
recently concluded AfCFTA Investment Protocol or a standalone treaty under the African
Union Commission (AUC). This is due to the fact that the African Union’s Economic
Development, Tourism, Trade, Industry, Mining (ETTIM) Department®® was tasked to
implement the Kigali Heads of State and Government Retreat Decision which directed the

Commission to develop a Model Law on Mineral Resource development to ensure optimal
benefits for Africa.%!

Irrespective of whether the instrument would be under the AfCFTA or the AUC, the study
recommends that at a minimum it should cover the following elements: a preamble that
emphasises the rights of host states; a standalone chapter on the rights of host states that are
enforceable (focusing on equity, management, royalties, taxation, performance requirements);
balanced standards of treatment; an expropriation provision that has safeguards; the duties of
investors that are enforceable; incentives to be tied to performance requirements; a dispute-
settlement mechanism that is balanced; and monitoring arrangements on compliance with
provisions of the framework. The actual make-up of each of these elements is illustrated in the
annex to this chapter, but the sections below highlight the motivation behind them.
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6.3.1 A preamble that entrenches rights of host states

The general rule on treaty interpretation laid down in the Vienna Convention on the Law of
Treaties requires that a treaty be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its object and
purpose.®? Furthermore, according to this general rule, preambles, just like the text of the
treaty, form part of the context. In this regard, preambles play an important role in guiding how
particular provisions of a treaty are interpreted by tribunals.

In line with the above, it was highlighted in chapter 2 that preambles are crucial because they
are part of the key elements that shape the impression of the object and purpose of a treaty, %2
and this was exemplified by a ruling in an investment dispute between Siemens and Argentina.
It was stated in the Siemens case that

the Tribunal shall be guided by the purpose of the treaty as expressed in its
title and preamble. It is a treaty to protect and to promote investments. The
preamble provides that the parties have agreed to the provisions of the Treaty
for the purpose of creating favorable conditions for the investments of
nationals or companies of one of the two states in the territory of the other
state. Both parties recognise that the promotion and protection of these
investments by a treaty may stimulate private economic initiative and
increase the well-being of the peoples of both countries. The intention of the
parties is clear.%

Specifically, in the interpretation of investment treaties, chapter 2 further highlighted that
preambles have been expansively interpreted to favour only investors at the expense of host
states due to the language used therein and this was exemplified by the case of SGS v Republic
of the Philippines.®® In that case, SGS concluded an agreement with the Philippines regarding
the provision of comprehensive import supervision services (the CISS Agreement), under
which SGS would provide specialised services to assist in improving the customs clearance
and control processes of the Philippines. A dispute having arisen between the parties
concerning alleged breaches of the CISS Agreement, SGS invoked in the request for arbitration
the provisions of a BIT of 1997 between the Swiss Confederation and the Republic of the
Philippines on the Promotion and Reciprocal Protection of Investments. The Republic of
Philippines had argued that there was no investment in the Philippines as required by the BIT,
that the dispute was purely contractual in character, and that the issues in dispute are governed
by a subsisting dispute resolution provision in the CISS Agreement requiring submission of all
contractual disputes to the courts of the Philippines. While finding in favour of the investor,
the tribunal mainly relied upon the preamble in interpreting article X(2) of the BIT. The tribunal
specifically stated that
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the object and purpose of the BIT supports an effective interpretation of
article X(2). The BIT is a treaty for the promotion and reciprocal protection
of investments. According to the preamble, it is intended to create and
maintain favourable conditions for investments by investors of one
Contracting Party in the territory of the other. It is legitimate to resolve
uncertainties in its interpretation so as to favour the protection of covered
investments. ¢

Consequently, it is recommended that the preamble to the proposed continent-wide treaty must
at the minimum clearly stipulate four elements presented below that are key for enhancement
of benefits as well as addressing the risk of race to the bottom highlighted earlier on, whilst at
the same time facilitating a balanced interpretation of the treaty by tribunals. First, the preamble
to the treaty will have to emphasise the importance of balancing interests of the parties as
opposed to only emphasising protection and promotion of investments. Such a statement will
have to clearly indicate that the balancing of the interests is aimed at ensuring that foreign
investment in host states’ extractive industry should make a substantive contribution to the
sustainable development of the host state. In so doing, challenges like those faced by the
Republic of Philippines will be averted, as the object and purpose contained in the preamble
will tame tribunals interpreting provisions of the treaty or any implementing instruments for
such investment treaties that African countries may adopt.

Related to the above, the preamble will also have to emphasise the right of host states to
regulate and award incentives mainly in cases where the incentives will activate substantive
benefits to the host state’s economy. This is important considering the observations that were
made in chapters 1 and 4. In Chapter 1 it was observed that the majority of African countries
are not reaping substantial benefits from FDI in the mining sector due to weak FDI and mining
laws and regulations that result in the granting of costly incentives to service providers in the
mining sector.” In this regard, in Chapter 4 it was observed through the remarks of Niger’s
Minister of Mines, that tax breaks granted to Areva cost the government of Niger 23 million to
30 million euros a year in potential tax revenue.®® Therefore, a clear stipulation in the preamble
that incentives will be awarded to investments that contribute to sustainable development,
accompanied by a clear treaty provision that conditions or links granting of incentives to
substantive contribution to the economy of a host state may go a long away in addressing the
challenges currently associated with use of incentives.

The third element to be emphasised by the preamble to the proposed continent-wide treaty
pertains to imposition of enforceable duties on investors aimed at facilitating investments that
are sustainable development-friendly. Such an element will be important to address the current
inconsistent positions adopted by African countries in the existing RECs, as discussed in
Chapter 3. First, when considering the COMESA Revised CCIA Agreement, we noted that it
lays down a number of duties on investors. As a consequence for violation of the obligations
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under the Revised CCIA, the host state may enforce them through court action.®® Similarly, an
analysis of the ECOWAS Supplementary Act on the Common Investment Rules showed that
investors are under a number of obligations, but unlike the Revised CCIA, enforcement of
breach is mainly done when there is a consistent breach of the obligation to refrain from corrupt
practices and the obligation to conduct impact assessments.®® Therefore, to remedy the
challenge above, the proposed continent-wide instrument will have to emphasise in its
preamble that it has been adopted to facilitate the imposition of enforceable obligations on
investors irrespective of source because ‘Member States were mindful of the importance of
investors bearing and observing obligations imposed on them during the existence of their
investment in the Host State to foster investments that are beneficial to both parties.’

The last element to be incorporated in the preamble of the proposed continent-wide treaty is
that pertaining to affirmation that the instrument has been adopted with a view to establishing
a comprehensive binding instrument on investment in the extractive industry of all African
countries irrespective of source. Such a stipulation will be important in preventing the treaty
from facing the same fate as the PAIC due to its relegation to the status of a mere model code
that African countries may or may not choose to follow. Furthermore, as shown in Chapter 1,
some African countries fail to derive substantive benefits from their extractive industries due
to meddling by politicians and corrupt practices by officials involved in the negotiation of
mining contracts.%!

Consequently, an emphasis by the preamble that the treaty will be binding and implementable
by all member states will ensure that the legitimate expectations of citizens to benefit from the
exploitation of their natural resources are safeguarded even in cases where their countries are
led by self-serving politicians. This is because such politicians will partly be tamed by the
binding obligations of the treaty and the fear of bringing their country into disrepute due to the
treaty-monitoring mechanisms elaborated in recommendation seven presented below.

6.3.2 Section on the rights of host states

As shown in previous chapters, despite being key for enhanced benefits from FDI, most
investment-related regulatory frameworks do not incorporate clear provisions on the rights of
host countries, as is the case for the rights of investors. Consequently, to facilitate enhancement
of benefits that sub-Saharan African countries derive from FDI in their extractive industries,
the proposed continent-wide regulatory instrument must have a standalone chapter on the rights
of host states that are enforceable, focusing on regulation, performance requirements, equity
participation, management, royalties, and taxation, as explained below.

As explained in Chapter 4, most mining-related regulatory frameworks entitle host countries
to a right to free-equity participation upon the granting of a mining licence. One of the
challenges with this is that countries forgo dividends with interest, or may not receive corporate
tax and royalties until such time as the investor determines that an amount equivalent to the
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value of the equity has been recovered.®®? Therefore, to address this challenge, the study
recommends adopting the equity participation model in Botswana’s Mines and Minerals Act.
According to that model, the government acquires a minimum of 15 per cent shares in the
mining company upon payment for the share prices. Botswana is entitled to acquire up to 15
per cent of the rights and obligations attached to a mining licence awarded to an investor.
Unlike similar provisions from elsewhere, 2 upon acquisition of the shares, the Government
of Botswana participates through contributing to the working capital, appointing two directors
with alternates, and receipt of dividends.®® In so doing, the government can derive substantive
benefits from the investment due to the fact that it has a seat on the table where decisions are
made and oversight exercised. The government-appointed board members will see to it that
profits are declared in full, out of which dividends and taxes will be paid for the host state’s
benefit. Such board members will also be at the centre of seeing to it that the investment is
conducted in a transparent manner, thereby reducing opportunities for transfer pricing abuse.

The second right that is recommended for incorporation into the continent-wide regulatory
instrument is the right to make initial award of mining licence as well as renewal of the same
subject to compliance with substantive conditions and performance requirements. Although
most African countries, inclusive of the two case-study countries (Malawi and Niger), make it
a legal requirement for an applicant of a mining licence to submit a mining development plan,
such provisions do not go further to stipulate enforceable performance requirements as well as
compliance mechanisms that are necessary for enhancement of benefits derived from
investments made by those to be awarded a mining licence. Consequently, guided by examples
considered in Chapter 5, this study recommends that among the key conditions for granting
mining licences, sub-Saharan African countries have to incorporate a requirement that mining
investors’ mining development plans must clearly indicate: how many substantive jobs will be
created for locals; programmes for building of capacities of locals to be employed by the
mining; the local value chains that will be created as an offshoot of the investment;
prioritisation of procurement of goods and services from local suppliers; and concrete plans on
domestic value-addition to mined resources before exportation.

To curb or minimise non-fulfilment of such requirements, the law must clearly state a right for
the responsible minister to only approve renewal of mining license on condition of being
provided with satisfactory proof that the performance requirements that were imposed, as one
of the key conditions in the mining licence, have largely been complied with and that
compliance will continue if renewal is granted. Enforcement of such performance requirements
may further be enhanced by incorporating in the continent-wide instrument, a right of period
inspections by designated officers from the ministry responsible for mines. Through the
recommended interconnected rights, sub-Saharan African countries will lay a solid mechanism
for the enhancement of benefits they derive from FDI in their extractive industries, as
exemplified by the case of Botswana. It was shown in Chapter 5 that during the 2005 mining
licence renewal negotiations between De Beers and Botswana, Botswana secured
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commitments from De Beers to undertake downstream value-added activities in Botswana and
relocate some of its diamond sorting and aggregation activities from London to Botswana in
return for renewing the licences for a further 25 years.%*

The right to regulate is the third right that must be clearly stipulated in the proposed continent-
wide mining investment-related regulatory framework. As was shown in chapters 2 and 3,
adoption of new regulations by host countries has been one of the key sources of arbitration
cases pertaining to indirect expropriation of investments, especially if the adopted regulations
negatively impact FDI. Consequently, to minimise the scope of indirect expropriation and at
the same time strengthen the position of host countries to regulate for legitimate reasons such
as promotion of sustainable development and environmental protection, it is recommended that
the proposed regulatory framework enshrine the right of sub-Saharan African countries to
regulate investments they are hosting. African countries would be able to legitimately regulate
without fear, whilst at the same time enhancing their position to derive substantive benefits
from the FDI in their extractive industries, considering that increasingly countries are putting
sustainable development at the heart of the right to regulate.®® Incorporation of the right to
regulate, coupled with the proposed monitoring committee, would go a long way in addressing
concerns pertaining to lack of regulatory capacity among sub-Saharan African countries.

Irrespective of the concept of corporate personality, the other right proposed for inclusion in
the framework is the right to demand, in appropriate cases, a compliance guarantee either from
shareholders of a company holding a mining licence or from a financial institution.®’ This
right, which is complementary to the right to regulate, is also vital for the maximisation of
benefits derived by host states in that it is aimed at facilitating compliance with statutory
requirements by mining licence-holders. As noted in Chapter 5, under Botswana’s Mines and
Minerals Act, the minister responsible for mines is empowered to demand a compliance
guarantee from shareholders of the mining licence-holder so as to ensure that the holder of the
mineral licence complies with the provisions of the Act.®® In our analysis in that chapter, the
utility of this optional right was indicated as reposing in the fact that it would facilitate a host
country to collect money due to it, especially in those cases where the minister decides to
exercise the right, following a failure by a mining company to comply with finance-related
statutory provisions such as payment of royalties or charges.®® Consequently, through
incorporation of such a provision in the continent-wide framework, and where a host
government decides to exercise it, shareholders in mining companies where there is no equity
participation by the host state would see to it that their company is legally compliant to avoid
the guarantee being called in and in the process ensure that countries are able to derive the
benefits they are entitled to recieve.

95 Chapter 5, paragraph 5.4.2.2.

9%6 See AfCFTA Investment Protocol discussion in Chapter 3, paragraph 3.5.2.

%7 This would be a statutory ground for lifting the corporate veil, similar to the ones listed in statutes regulating
companies.

98 See Chapter 5, paragraph 5.4.2.1.

99 See Chapter 5, paragraph 5.4.2.1. and paragraph 5.4.2.3.

162



Enhancements pertaining to fiscally-related rights are the last recommendation under this part.
Currently, statutes from the majority of sub-Saharan African countries merely focus on the
imposition of a standardised income tax rate and withholding tax rate that are equivalent to
those imposed on companies in other sectors. As a result, most governments fail to capture
greater value from their extractive industries in cases where market forces enable mining
companies to make windfall gains, with a good illustration being the astronomical profits oil
companies have been enjoying thanks to the Ukraine-Russia conflict.®° To address this lacuna,
it is proposed that the continent-wide regulatory framework should adopt the formula used in
Botswana’s Income Tax Act, as was shown in Chapter 5.

As discussed in that chapter, payment of income tax is regulated by section 9 as read with
section 43 as well as the Second Schedule to the Income Tax Act. Pursuant to these provisions,
Botswana is entitled to levy income tax on the gross income realised by a holder of a mining
licence at the end of each year.°”* In regard to the rate used for calculating income tax, in
contrast to normal corporate taxation, which is levied at a rate of 22 per cent of taxable profits,
mining companies are subject to an income tax variable-rate of between 25 to 50 per cent,
whereby the rate of tax is determined by the profitability of the mining enterprise. 2 It was
indicated in the previous chapter that the aim of this approach is to ensure that a portion of any
super-normal or windfall profits accrues to the government as tax revenue.®”® Hence, the rate
of tax rises with the profitability of the mining company. The adoption of such a scheme under
the continent-wide regulatory framework would enable sub-Saharan African countries to
enhance FDI benefits from the extractive industry.

6.3.3 Standards of treatment and expropriation provisions

Standards of treatment contained in investment treaties are generally of two kinds: absolute
standards, such as FET, and relative standards such as NT and MFN treatment. As was shown
in chapters 2 and 3, the problem with these standards is that investment treaties generally
structure them in an unbalanced manner in favour of investors. Under the category of absolute
standards, FET has proved to be problematic for host states due to its susceptibility to abuse.
As shown in Chapter 3, as a result of this, the revised COMESA investment treaty, has
proceeded to reduce the ambit of this absolute standard of treatment to cover only specific
practices.® To ward against these challenges, the study recommends, as a middle ground, that
instead of incorporating a fully-fledged FET standard of treatment, the continent-wide
regulatory framework borrow from the formulation in the Revised CCIA, which has also been
adopted by the AfCFTA Investment Protocol. Pursuant to that formulation, the focus is on fair
judicial and administrative treatment, thereby confining the liability of host states to practices
that constitute denial of justice in criminal, civil, or administrative proceedings; unremedied
and egregious violations of due process; targeted discrimination on manifestly unjustified

970 Chapter 5, paragraph 5.4.2.3.

971 Chapter 5, paragraph 5.4.2.3 analysing Botswana’s Section 9 of the Income Tax Act 12 of 1995.
972 Chapter 5, paragraph 5.4.2.3.

978 Chapter 5, paragraph 5.4.2.3.

974 Chapter 3, paragraph 3.3.2.
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grounds, such as gender, race or religious belief; or manifestly abusive treatment, such as
coercion, duress and harassment.®”®

By contrast, when it comes to relative standards of treatment, the MFN obligation has been the
one that has been the source of challenges for states hosting investors. The study recommends
that the continent-wide regulatory framework incorporate the MFN standard of treatment, but
with proper circumscription. In particular, the MFN provision must clearly stipulate the need
to find a violation only in cases of like circumstances. In addition, to address cases of abuse of
the MFN provision, the proposed regulatory framework, like the AfCFTA Investment Protocol,
must clearly indicate that the MFN obligation does not allow investors to adopt substantive
obligations from other treaties, or indeed dispute-settlement procedures from other 11As.°’¢ In
this way, sub-Saharan African countries would comprehensively address challenges associated
with standards of treatment, and in the process minimise unnecessary leakages of resources
due to them from investors.

6.3.4 Investors’ obligations

As shown in chapters 2 to 4, one of the major weaknesses in FDI regulatory frameworks has
been lack of obligations on investors; if provided, they are either ineffective or have no
enforcement mechanisms. Considering that the enhancement of benefits sub-Saharan African
countries derive from extractive industries is dependent on investors complying with
performance obligations imposed on them, paying taxes and royalties based on correct values
of exports, and respecting the environment and the society where the investment is located, the
study recommends that the continent-wide regulatory framework have a standalone section or
chapter stipulating investors’ duties. At a minimum, this should lay down the four duties below,
which must be phrased in an imperative manner to minimise non-compliance.

In addition to the usual duty for investors to respect the laws of the host state, the first obligation
that is recommended for inclusion in the regulatory framework is the duty of transparency.
Unlike the general transparency obligation normally incorporated in investment regulatory
frameworks, the proposed transparency obligation must be multifaceted in nature. In line with
this, borrowing from some of the elements of the transparency obligation in Niger’s Investment
Code®” and Botswana’ Mines and Minerals Act,°”® the duty ought to have the following five
components: the requirement for investors to submit a work programme that is accompanied
by an investment schedule; the obligation to provide all the information required to monitor
compliance with licence conditions including performance requirements; the obligation to
inform the competent authority of the level of achievement of the project in comparison to the
submitted mining operations programme; the requirement for investors to provide to the
competent authority any information deemed necessary for control of its obligations arising
from the mining licence; and the duty to furnish audited financial statements.®”® Incorporation

9% Chapter 3, paragraph 3.3.2.
976 Chapter 3, paragraph 3.5.2.2.
977 Chapter 3, paragraph 3.4.2.
978 Chapter 5, paragraph 5.4.2.2.
97 Chapter 5, paragraph 5.4.2.2.
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of such a multifaceted transparency obligation as well as its subsequent enforcement would be
ideal for enhancement of benefits derived from FDI in African countries’ extractive industry.
Its enforcement would allow host states to monitor the actual investment being made to
determine if it is indeed benefitting the country in line with performance obligations that were
agreed upon. In this regard, the obligation of annual audits would also enable the host state to
uncover any malpractices such as under-declaration of profits or transfer pricing.

The second duty recommended for inclusion in the proposed continent-wide framework is the
duty to respect corporate governance principles. Depending on the structuring of this
obligation, its adoption may reinforce the multifaceted transparency obligation recommended
above, as exemplified by the make-up ofthe corporate governance duty contained in the AfCTA
Investment Protocol. According to the protocol, investors are under a mandatory obligation to
meet national, regional and internationally accepted standards of corporate governance, in
particular in regard to transparency, accounting practices, and equitable treatment of all
shareholders.®® Incorporation of a multifaceted corporate governance duty would also be
useful in enhancing FDI benefits in cases where the host state does not acquire shares in the
mining company — corporate governance-related disclosures and oversight by an independent
board would enable the country to collect the correct amount of taxes, royalties and fees.

The third duty relates to corporate social responsibility (CSR). Unlike the best-endeavour CRS
obligation in the instruments considered in chapters 3 and 4, the study recommends the
adoption of a mandatory CSR obligation focused on uplifting the community where the
extractive activities are being undertaken. Incorporation of such a mandatory CSR obligation
in the continent-wide regulatory framework would go a long way in enhancing the benefits that
countries derive from FDI in their extractive industries because in addition to contributing to
national revenue, the investor would contribute to the tangible development of the communities
surrounding the mining area. It was noted in Chapter 4 that local communities surrounding
uranium mines in Niger lack basic facilities, even though the investor’s annual earnings from
those activities are greater than Niger’s annual budget. %!

The final duty relates to the prohibition of corruption. In section 3.4.2, it was observed that
higher resource rents are conducive to corruption.®®? To curb this challenge decisively, it is
recommended that the continent-wide regulatory framework provide for an enforceable duty
on investors not to engage in corrupt practices; the provision must also lay down clear
consequences, unlike the position in some of the instruments examined in chapters 3 and 4.

In conclusion, to guard against the weaknesses of FDI regulatory frameworks currently in
existence in RECs and under the AfCFTA Investment Protocol,® it is proposed that the
obligations section of the proposed continent-wide regulatory framework ends with a clear
provision for enforcement for any violation of the stipulated investors’ duties. Such a provision

90 Chapter 3, paragraph 3.5.2.2.

%1 Chapter 4, paragraph 4.3.2.2.

92 Chapter 3, paragraph 3.4.2.

93 See Chapter 4, where it was shown that, with the exception of the violation of the duty not to indulge in corrupt
practices, under the Revised CCIA, the ECOWAS Supplementary Act and the AfCFTA Investment Protocol, host
states are not clearly empowered to enforce violations of the other duties.
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would enable sub-Saharan African countries to easily claim under-declared royalties and taxies,
and in the process enhance the benefits they derive from their extractive sector.

6.3.5 Investment incentives and duties of host states

Granting costly incentives without tangible returns is an issue that has been partly contributing
to the failure by sub-Saharan African countries to derive substantive benefits from FDI in their
extractive industries. To address this challenge, it is recommended that the proposed continent-
wide regulatory framework regulate this issue by clearly indicating that granting of incentives
is subject to a decision by a multisectoral committee, unlike the prevailing situation in most
sub-Saharan African countries where the same is subject to ministerial discretion. Furthermore,
the regulatory framework must lay down conditions that have to be fulfilled by an investor
before incentives can be granted. In particular, to facilitate enhancement of benefits derived
from FDI in the extractive industry, it is recommended that the granting of incentives be tied
to the fulfilment of performance requirements, with periodic progress review. Some examples
of this can be garnered from the laws of Rwanda and Botswana as highlighted in chapter 5.

As was shown in chapter 5, in Rwanda, for an investor (though not specifically in the extractive
industry) to be granted an incentive, that investor must fulfil the following conditions: invest
the equivalent of at least USD 10 million in both tangible or intangible assets in R wanda;
provide employment and training to Rwandans; conduct international financial transactions
equivalent to at least USD five million a year for commercial operations through a licensed
commercial bank in Rwanda; use the equivalent of at least USD two million per year in
Rwanda; and set up actual and effective administration and coordination of operations in
Rwanda and perform at least three of the following services in the country: (i) procurement of
raw materials, components or finished products; (ii) market control and sales promotion
planning; (ii1) information and data management services; (iv) treasury management services;
(v) research and development work; and (vi) training and personnel management.®* Incentives
are thus offered in exchange for contributing to the development of the host state’s economy
of the host state via employment creation, fiscal revenue, procurement of local goods and
services, and utilisation of local financial services.

With regard to Botswana, for an investor to be entitled to an incentive, the following conditions
have to be fulfilled: job creation for Botswanan citizens; the company’s training plans for
Botswanan citizens; the company’s plans to localise non-citizen positions; Botswanan citizen
participation in company management; amount of equity held by Botswanan citizens in the
company; the location of the proposed investment; the project’s effect on the stimulation of
other economic activities; and the project’s effect on reducing local consumer prices.%® As in
Rwanda, incentives are only available where investors can prove that they will make a
beneficial contribution to the host state. Consequently, the incentives scheme under the

94 See Chapter 5, paragraph 5.4.2.4.
95 Chapter 5, paragraph 5.4.2.4.
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proposed regulatory framework incorporates tangible conditions to be fulfilled and these are
aimed at enhancing FDI benefits to the country granting the incentives.

6.3.6 Dispute settlement

As shown in chapters 2 and 3, one of the areas that has resulted in most developing countries
facing challenges when it comes to investment-related disputes is that of settlement of investor-
state disputes (ISDS) through international arbitration due to the unpredictable and inconsistent
investment arbitral awards. ¢ As a result, even developed countries such as Canada have opted
out of international arbitration when it comes to settlement of investment-related disputes under
the 2018 United States—Mexico—Canada Agreement that replaced the North America Free
Trade Agreement.%” Related to this, in 2017, UNCITRAL mandated its Working Group III to
work on possible reforms of the ISDS with a view to creating a Multilateral Investment
Tribunal.®® Consequently, in order to decisively address this challenge when it comes to
disputes pertaining to investments in the extractive industry, it is recommended that the
proposed continent-wide regulatory framework should also do away with ISDS and instead
include a provision which categorically states that disputes that cannot be amicably resolved
be resolved either through creation ofan African Court of Justice, having a specialised division
on investment as was envisaged by the PAIC®*° or through the AfCFTA Dispute Settlement
Body. In so doing any fears connected to possible bias of national courts, if investment disputes
are to be handled by national courts will no longer be justifiable. This is because such disputes
with be handled by a continental tribunal.

6.3.7 Institutional and monitoring arrangements

The final recommendation concerns mechanisms for facilitating African countries’ compliance
with the continent-wide regulatory framework, and implementation of the provisions of the
continent-wide regulatory framework. Specifically, in addition to any committees that may be
created, it is recommended that the regulatory framework provide for the creation of a
compliance committee. The operation of such a committee may be informed by the make-up
of the Compliance Committee established pursuant to the Kyoto Protocol to the United Nations
Framework Convention on Climate Change, which has been described as a key component of
one of the most comprehensive and rigorous systems of compliance contained in a multilateral
treaty.®®® The compliance committee would be useful in guarding against ‘races to the bottom’
through consideration of compliance reports and conducting hearings where states suspected
of non-compliance are required to defend themselves. All partner states would thus act
prudently to avoid being shamed. Consequently, through such a compliance mechanism SSA

96 Chapter 2, paragraph 2.7.3.
%7 Chapter 2, paragraph 2.7.2.
98 Chapter 2, paragraph 2.7.3.
989 Chapter 3, paragraph 3.5.2.2
90 Chapter 3, paragraph 3.5.2.4.
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countries will be facilitated to derive substantive benefits from FDI in their extractive
industries.

6.4 Final thoughts

It must be noted that the success of the recommended continent-wide mining-related
investment regulatory framework would depend inter alia on sub-Saharan African countries
adopting domestic legislative frameworks that reflect the elements in the annexed proposed
framework. Furthermore, effective realisation of benefits from the implementation of proposed
performance rights is predicated on sub-Saharan African countries putting in place policies
such as training programmes on extractive industry and university training to build supply
capacity among local individuals and firms. There would be many other such policy options,
yet although they are ripe for further research, they are beyond the scope of the current study.
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Annex to Chapter 6

Proposed model text for African mining-related investment treaty

Preamble
We, the Member States of the African Union (State Parties),

RECALLING the decision of the 27" Ordinary Session of the African Union on the Outcome
of the Retreat of the Assembly held in Kigali, Rwanda from 17 to 18 July 2016 requesting the
African Union Commission to undertake a study on the management of African mineral
resources, with a focus on optimising revenue through the harmonisation of royalties and fiscal
regimes and on developing a model law based on the results of the study to provide guidance
to Member States in reviewing their royalties and fiscal regimes;

REAFFIRMING the African Union’s vision for Agenda 2063 of an integrated, prosperous
and peaceful Africa, driven by its own citizens and representing a dynamic force in
mternational arena;

TAKING into account the Sustainable Development Goals (SDGs) and the Investment Policy
Framework for Sustainable Development of the United Nations Conference on Trade and
Development (UNCTAD);

MINDFUL of the February 2004 African Mining Minsters’ call for harmonising mining
policies as well as a similar call by the African Mining Vision;

MINDFUL of best practices incorporated in the AfCFTA Protocol on Investment, the Pan-
African Investment Code, the mining-related investment instruments of African Regional
Economic Communities, the Model Mining Development Agreement, the national mining and
investment laws as well as other relevant international investment instruments and agreements;

COGNISANT of the increasing importance of investment in the extractive industry for the
growth and development of Africa, the role played by investment and the private sector in
productive capacity, regional and global value chains, increased economic growth and
sustainable development;

COGNISANT of the importance of well-balanced investment treaties with regard to a host
country’s sustainable development.

RECOGNISING the importance of encouraging investment activities that are not detrimental
to society as well as the environment but beneficial to economically disadvantaged areas, small
and medium-sized enterprises, local communities, indigenous peoples, and underrepresented
groups, including women and youth;

MINDFUL of the potential of a balanced regulatory framework for investments in the
extractive industry to make substantive contribution to the sustainable development of the Host
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State through domestic value-addition, expansion of productive capacity, creation of jobs, and
facilitation of transfer of technology;

RECOGNISING the need to protect and maintain the macroeconomic stability of State Parties
in terms of revenues derived from mining, as well as providing a conducive economic
environment to attract investors;

SEEKING to create a framework for investment in the extractive industry that balances the
interests of both Investors and Host States as opposed to only emphasising protection and
promotion of investments;

MINDFUL of the importance of investors bearing and observing obligations imposed on them
during the existence of their investment in the Host State to foster investments that are
beneficial to both parties;

REAFFIRMING the inherent right of State Parties to regulate in their territories and their
discretion to grant incentives to investments that are capable of making substantive
contribution their respective economies;

DETERMINED to establish a uniform, balanced, coherent, clear, transparent, predictable and
mutually-advantageous binding continental framework of principles and rules for mining-
related investment promotion, facilitation, protection and dispute settlement, irrespective of
source;

TAKING INTO ACCOUNT the relevant obligations of State Parties under international law
and mining agreements to which they are parties;

HAVE AGREED AS FOLLOWS:

CHAPTER 1: GENERAL PROVISIONS

Article 1 Definitions

For the purpose of this Protocol:
‘AUC’ means the African Union Commission.

‘Direct expropriation’ means nationalisation by a State Party of an investor’s investment
through a formal transfer of ownership or outright seizure.

‘Enterprise or company’ means any legal or juridical person duly constituted or otherwise
incorporated and operated under the applicable laws and regulations of a State Party.

‘Expropriation” means the direct or indirect acts of a State or its designated authority in taking
control of an investor’s property for a public benefit.

‘Freely Convertible Currency’ means a convertible currency as classified by the International
Monetary Fund or any currency that is widely traded in international foreign exchange market.
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‘Home State’ means, in relation to:

e a natural person, the State Party of nationality or citizenship of the investor in
accordance with the laws and regulations of that State Party;

e a legal or juridical person, the State Party of incorporation or/and registration of the
investor in accordance with the laws and regulations of that State Party, and where that

legal or juridical person maintains its statutory seat together with substantial business.

‘Host State’ means the State Party where the investment is made, undertaken or located.

‘Indirect expropriation’ means a measure or a series of measures by a State Party hosting an
investment having an equivalent effect of direct expropriation without formal transfer of title
or outright seizure.

‘Investment’ means an enterprise or company, as defined in this article, which is established,
acquired or expanded in conformity with the laws and regulations of a Host State by an investor
which maintains substantial business in the territory of that Host State. For greater certainty,
the investment must have the following characteristics: commitment of capital or other
resources; the expectation of gain or profit; a certain duration; assumption of risk; and a
significant contribution to the Host State’s sustainable development.

For avoidance of doubt, only investments that meet the criteria under the present article qualify
as eligible investments under this Treaty.

‘Investment-related human rights” means human rights directly related to investment activity,
including in particular environmental, health and core labour rights’.

‘Investor’ means:

e A natural person, who is a national of a State Party in accordance with its laws and
regulations, who has made an investment in the territory of another State Party. For
greater certainty, a natural person who holds dual nationality shall be deemed to be
exclusively a national of the country of her or his effective nationality or where she/he
ordinarily or permanently resides;

e A legal or juridical person, in accordance with the definition of the legal or juridical
person of the Home State in this article, who has made an investment in the territory of
the Host State.

‘Localisation’ means all activities that aim to increase local procurement of goods and services,
training, technology transfer and development of local entrepreneurship, designed for the
eventual replacement of expatriate personnel with personnel of a Member State.

‘Measures’ include any regulatory, administrative, legislative, judicial or policy decision that
is taken by the Host State relating to or affecting an investment in the Host State.
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‘Mineral right’ means licenses, permits, leases and other authorisations granted by member
states to individuals or corporate bodies including their agents or subcontractors for the purpose
of exploring for, processing or mining of minerals.

‘Programme of mining operations’ means such programme approved on the granting or
renewal of a mining licence and includes any amendment thereto made in pursuance of the
provisions of the Regulatory Framework.

‘State Party’ means a State that has ratified or acceded to this Treaty and for which the Treaty
is in force.

‘Race to the bottom’ means a practice by countries to lower their regulatory standards as an
incentive to either attract or retain investors.

‘Substantial business activity’ requires an overall examination of all the circumstances on a
case-by-case basis, by a State Party, of all the circumstances, including, among other factors:
(1) the nature, size, scope and sector of business; (ii) the amount of investment brought into the
territory of a State Party; (ii1) the effect of the investment on the local community; and (iv) the
length of time the investment has been in operation. An investment shall be taken to have
substantial business activities in the territory of a State Party where it conducts its core and
relevant income-generating activities through the employment of a reasonable number of
suitably qualified persons and by having a minimum level of expenditure which is
proportionate to its level of the relevant activities in the territory of that State Party.

For greater certainty, the overall assessment on the case-by-case basis shall take into account
the specific economic and investment policies of the concerned State Party at the time of the
admission of the investment.

‘Sustainable development’ embodies, in accordance with relevant United Nations documents
and resolutions, the three interdependent and mutually reinforcing pillars of economic
development, social development, and environmental protection.

Article 2 Objectives

The objectives of this Treaty are as follows:

1. To provide for a harmonised, predictable and transparent continental mining-related
investment policy and legal framework for State Parties that enables them to derive
substantive benefits from investments in their respective extractive industries.

2. To provide for harmonisation of guiding principles and policies in the mining sector of
State Parties that ensures high standards of accountability for mining companies and
Host Governments, so as to promote sustainable-development-friendly mining-related

investments.
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3. To improve transparency in mining-related investment policy formulation and
implementation processes so as to facilitate the enhancement of benefits derived by
Host States.

4. To provide a mining environment which is responsive to macroeconomic sustainable
development and balances the need to provide appropriate incentives to attract investors
and to protect the revenue base and resources of Member States.

5. To provide a sound legal framework for utilisation of performance requirements as well

as the prevention, management and settlement of mining-related investment disputes.

Article 3 Scope of application

1. This Treaty sets out the rights and obligations for State Parties, investors and
investments in the extractive industry.

2. This Treaty shall apply to all investments in the extractive industry made after the entry
into force of this Treaty.

3. To facilitate State Parties’ enhancement of benefits derived from their extractive
industries, State Parties shall reform their relevant regulatory frameworks on the basis
of this Treaty.

4. State Parties shall take into account the requirements of this Treaty when negotiating
mining investment agreements and when reviewing existing mining investment

agreements concluded with investors.

Article 4 Admission of investment

Each State Party shall admit investments in its extractive industry in accordance with its
domestic laws and regulations.

CHAPTER 2: RIGHTS OF HOST STATES

Article 5 Vesting of minerals

1. All minerals existing in their natural state under or upon land of a Partner State belongs
to that Partner State. The minerals are vested in the Partner State, which shall hold and

manage the minerals in trust for the People of that Partner State.
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Subject to the interests of an investor into a State Party’s extractive industry, the State
Party, through its designated Ministry or Agency, shall have the right to grant to such
investors a renewable permit that may take any of the following forms: exploration,

prospecting, and mining.

Article 6 Right to regulate

In accordance with customary international law and other general principles of
international law, each State Party has the right to regulate, including to take measures
to ensure that investment in the extractive industry in its territory is consistent with the
goals and principles of sustainable development, and with other national environmental,
health, climate action, social and economic policy objectives and essential security
interests.

For greater certainty, measures taken by a State Party to comply with its international
obligations under other relevant treaties shall not constitute a breach of this Protocol.
For avoidance of doubt, the exercise of the right to regulate under paragraphs 1 and 2

cannot give rise to any claim by an investor in the extractive industry for compensation.

Article 7 Right to grant mining permits

Subject to receipt of an application for a mining license by an investor, a Partner State’s
designated official shall grant a mining permit on such terms and conditions, for such
a period as indicated in its regulatory framework.

The designated Official shall only grant a mining permit if satisfied that —

a. the applicant has or has secured access to adequate financial resources, technical
competence and experience to carry on effective mining operations;

b. the applicant has submitted a proposed programme of mining operations that
will ensure the most efficient and beneficial use of the mineral resources in the
proposed mining area;

c. the applicant has demonstrated in its proposed programme of mining operations
how its investment will contribute to sustainable development through

employment creation and domestic procurement.
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d. the applicant has submitted a proposed financing plan as part of the feasibility
study which is in accordance with good financial practice and provides for a

debt-to-equity ratio of no more than 3:1.

Article 8 Right of host government to investment

1. Upon the granting of a mining permit, the State Party through its designated
Government Agency shall have the option of acquiring up to 15 per cent working
interest participation in the proposed mine in the following manner —

(@) upon its exercise of its option, the Government of the State Party shall be issued a single
special share at par, which shall carry the right to appoint up to two directors and to
receive all dividends or other distributions in respect of its working interest percentage;
and

(b) the State Party through its Government Agency shall be obliged in the same manner as
other shareholders to contribute its working interest percentage of —

i. all audited arms-length expenditure incurred by the company to which the permit
was issued that is directly attributable to the acquisition of the permit, including
relevant prospecting expenditure; and

ii. all expenditure on the mine incurred subsequent to the issue of the mining permit.

The State Party through its designated Government Agency shall on issuing the mining

permit inform the applicant as to whether or not the Government Agency is exercising its

option and of the working interest percentage it wishes to take.

Notwithstanding subsection 1 above, the State Party reserves the right to negotiate for a

working interest participation that is higher than 15 per cent.

Article 9 Right to renew mining permits

Subject to the provisions of a State Party’s regulatory framework, a mining permit shall be
valid for a period not exceeding 20 years, or to such duration as is reasonably required to
carry out the mining programme.

. The holder of a mining permit may apply to the designated Authority for the renewal of the
permit at any time not later than one year before the expiry of the existing permit.

. A Partner State’s designated official shall grant an application for renewal if satisfied that:

175



(a) the applicantis not in default of any of its obligations stipulated in the mining agreement
signed after the grant of the expiring permit;

(b) development of the mining area has proceeded with reasonable diligence;

(c) the applicant has demonstrated contribution to the sustainable development of the State
Party and its people; and

(d) the programme of mining operations has been renegotiated to facilitate the most
efficient and beneficial use of the mineral resources in the mining area.

Subject to complying with administrative procedures, a Partner State shall have a right to

suspend or cancel a mining permit where the permit-holder fails to make any of the

payments required under the law on the due date, or contravenes any provision of the law,

or the conditions of their mineral permit, or the provisions of any other written law relating

to mines and minerals.

Article 10 Mining agreement

. The State Party shall negotiate with an Applicant for a permit, terms for incorporation into
a Mining Agreement that shall be signed between the State Party and the Applicant eligible
for grant of a permit.

. The Mining Agreement shall set forth the rights and duties of the parties relating to the
legal, financial, fiscal, local content, community development, and environmental

protection.

Article 11 Right to promote sustainable development

1. In pursuit of sustainable development, the State Party has a right to require a holder of
a mining permit to submit and comply with a detailed programme for recruitment,
training of local personnel, technology transfer, and local procurement.

2. Subject to putting in place relevant regulatory frameworks, State Parties may introduce
incentives to attract, retain and expand investments that contribute to and foster the
sustainable development of State Parties.

3. Provided that such incentives shall be granted upon satisfying the designated Authority
that the mining project will be beneficial to State Party’s economy in line with the
following criteria: job creation for citizens; the company’s training plans for citizens;

the company’s plans to localise non-citizen positions; citizen participation in company
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management; amount of equity held by citizens in the company; the location of the
proposed investment; and the project’s effect on stimulation of other economic
activities.

4. State Parties may make available fiscal incentives to permit-holders whose mining
projects have a clear component on beneficiation projects and other side-stream as well
as downstream activities, or establishment of beneficiation and value-addition facilities
within the State Party.

Article 12 Fiscal rights

1. Subject to provision of domestic law, a State Party shall have a right to levy surface area
tax and mining royalty at such rates as stipulated in the State Party’s domestic law.

2. Pursuant to provisions of its domestic taxation laws, State Parties shall have a right to levy
income tax on the gross income realised by a mining permit holder at the end of each year
at a variable-rate of between 25 to 50 per cent, subject to the profitability of the mining
enterprise.

3. Subiject to existence of double-taxation agreements, a State Party shall also have a right to
levy withholding tax on all dividends, interest and management or consulting fees paid out

to non-residents.

CHAPTER 3: PROTECTION STANDARDS FOR MINING INVESTORS

Article 13 National treatment

1. Each State Party shall accord to investors into its mining sector and their investments
treatment no less favourable than it accords, in like circumstances, to its own investors with
respect to the management, conduct, operation, use, expansion and sale or other disposition
of their mining-related investments.

2. In assessing ‘in like circumstances’, an overall examination is required on a case-by-case
basis of all the circumstances of an investment, including, among others:

(i) its effects on third persons and the local community;
(i) its effects on the local, regional or national environment, the health of the population,
or on the global commons;

(iii) the aim of the measure in question;
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(iv) the regulatory process generally applied in relation to a measure in question; and
(v) any other factor directly relating to the investment or investor in relation to the measure

in question.

The examination referred to in this paragraph shall not be limited to or biased towards any one
of the factors.

Article 14 Exceptions to national treatment

1. Measures taken by a State Party that are designed and applied to protect or enhance
legitimate public policy objectives such as, but not limited to, public morals, public health,
prevention of diseases and pests in animals or plants, climate action, essential security
interests, safety and the protection of environment, shall not be construed as a breach of
article 13.

2. Preferential treatment granted by State Parties to national investments and investors in
accordance with domestic laws and regulations in order to achieve national development
objectives or address the internal needs of designated disadvantaged persons, groups, or
regions shall not be construed as a breach of article 13.

3. For greater certainty, discriminatory measures taken by a State Party to comply with its
obligations under other regional or international agreements shall not be construed as a
breach of article 13.

Article 15 Most-favoured nation treatment

1. Each State Party shall accord to investors into its mining sector and their investments
treatment no less favourable than it accords, in like circumstances, to investors of any other
Country with respect to the management, conduct, operation, use, expansion and sale or
other disposition of their investments.

2. The provisions of article 13, paragraph 2, of this Protocol on assessing ‘in like
circumstances’ shall apply mutatis mutandis to this article.

3. For greater certainty, the ‘treatment’, referred to in paragraphs 1 and 2, does not include
dispute-settlement procedures, including, but not limited to, those related to admissibility
and jurisdiction, provided for in other treaties. Substantive obligations in other investment
treaties do not in themselves constitute ‘treatment’ and cannot give rise to a breach of this

article.
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Article 16 Exceptions to most-favoured nation treatment

Measures taken by a State Party that are designed and applied to protect or enhance
legitimate public policy objectives, such as, but not limited to, public morals, public health,
prevention of diseases and pests in animals or plants, climate action, essential security
interests, safety and the protection of environment, shall not be construed as a breach of
article 15.

Nothing in article 14 shall oblige a State Party to extend to the investors and their
investments the benefit of any treatment, preference or privilege contained in any existing
or future free trade area, customs union, common market agreement or any similar
international agreements or arrangements to which the investor’s home State is not a Party;
or any existing or future international agreement or domestic legislation relating wholly or

mainly to taxation.

Article 17 Administrative and judicial treatment

Each State Party shall ensure that, in administrative and judicial matters, investors and
investments in their mining sector are not subject to treatment which constitutes a
fundamental denial of justice in criminal, civil and administrative adjudicative proceedings,
an evident denial of due process, manifest arbitrariness, discrimination based on gender,
race or religious beliefs, or abusive treatment in administrative and judicial proceedings.

For greater certainty, paragraph 1 shall not be interpreted as equivalent to fair and equitable
treatment. For further certainty, paragraph 1 includes the minimum standard of treatment
under customary international law and does not allow for an interpretation and application

of such a standard that would go beyond the elements contained in paragraph 1.

Article 18 Physical protection and security

A State Party shall, subject to its capabilities, accord to investors and their investments
physical protection and security no less favourable than that which it accords to the
investments of its own investors or to the investments of the investors of any other Country.
For greater certainty, the expression ‘subject to its capabilities’ refers to the obligation of
due diligence that a State Party shall exercise on its territory in accordance with customary

international law and the minimum standard of treatment as delineated in article 17.
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3. State Parties shall ensure that investors in their mining sector whose investments suffer

losses as a result of their failure to comply with paragraph 1, owing to war or other armed

conflict, revolution, revolt, insurrection or riot in their territory, shall, as regards restitution,

indemnification, compensation or other settlement, accord to such investors treatment no

less favourable than that which they accord to investments of their own natural and legal

persons or to investments of investors of any other Country.

b)

Article 19 Expropriation

State Parties shall not directly or indirectly expropriate or nationalise investments in
their territory except for a public purpose, in a non-discriminatory manner, in
accordance with due process pursuant to the procedure established by the domestic laws
of the State Party.

State Parties that expropriate any investments shall only do so against a fair and
adequate compensation paid within a reasonable period of time in accordance with
article 21.

The sole fact that a measure or a series of measures has an adverse effect on the
economic value of an investment does not establish that an indirect expropriation has
occurred,;

The determination of whether a measure or a series of measures has an effect equivalent
to expropriation requires a case-by-case, fact-based inquiry that takes into
consideration:

the duration of the measure or series of measures of a State Party; and

the character of the measure or series of measures, notably their object, context and

intent.

Article 20 Exception to expropriation

Non-discriminatory regulatory actions by a State Party designed to protect legitimate public
policy objectives, such as public morals, public health, prevention of diseases and pests in
animals or plants, climate action, essential security interests, safety and the protection of the
environment, and labour rights, or to comply with other international obligations, shall not
constitute indirect expropriation.
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Article 21 Compensation for expropriation

Fair and adequate compensation shall be assessed in relation to the fair market value of the
expropriated mining investment.

. The assessment of fair and adequate compensation shall be based on an equitable balance
between the public interest and interest of those affected, having regard for all relevant
circumstances and taking into account the current and past performance of the investment,
the history of its acquisition, the fair market value of the investment, the purpose of the
expropriation, the extent of previous profit made by the investor through the investment,
the previous behaviour of the investor, and the duration of the investment.

Compensation shall be assessed based on the fair market value of the expropriated
investment at the date immediately before the expropriation took place (‘date of
expropriation’) or before the measure became publicly known, whichever is earlier. For
greater certainty, the fair and adequate compensation standard also applies in case of
unlawful expropriation.

. The computation of the fair market value of the expropriated property shall exclude any
consequential losses or speculative or windfall profits claimed by the investor.

. Any payment of compensation according to this article shall be made in a freely convertible
currency. Payment shall include simple interest at the applicable commercial rate in the
Host State from the date of expropriation until the date of actual payment.

. Where the award is significantly burdensome on the State that was hosting the investment,
the parties may negotiate and agree to pay the compensation over a period of three years,
or such other period as may be agreed upon by the parties, subject to payment of interest at

a rate established by mutual consent of the parties.

Article 22 Transfer of funds

State Parties shall, in accordance with national laws and regulations, permit all transfers
relating to an investment to be made freely and without delay in and out of the territory
after payment of the respective taxes and duties. Such transfers may include:

a) initial capital and additional amounts to maintain or increase investment;

b) profits, capital gains, dividends, royalties, interests and other current income

accruing from an investment;
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c) the proceeds from sale of all or any part of or from total or partial liquidation of a
covered investment;
d) repayments made pursuant to a loan agreement in direct connection with an
investment;
e) license fees in relation to investment;
f) payments in respect of technical services and management fees;
g) payments in connection with contracting projects;
h) earnings, such as wages and salaries of foreign staff who work in connection with
an investment; or
i) payments arising under the dispute-settlement mechanism of this Treaty or any
compensation paid in relation to an investment.
2. The Host State, subject to the choice of the investor, shall allow transfers to be made in the
currency of the host economy, or in a freely convertible currency recognised by the
International Monetary Fund (IMF), at the market rate of exchange prevailing on the date

of the transfer, in accordance with the laws and regulations of the Host State.

Article 23 Exceptions to transfer of funds

1. A State Party may apply non-discriminatory restrictions on transfers of funds relating to
investments made in its territory in accordance with its domestic laws and regulations
where applicable and in particular relating to:

i) fulfilment of tax obligations to the Host State;

ii) bankruptcy, insolvency, or the protection of the rights of creditors;

iii) issuing, trading or dealing in securities, futures, options or derivatives;

iv) criminal or penal offences and the recovery of the proceeds of crime;

v) financial reporting or record-keeping of transactions when necessary to assist law
enforcement or financial regulatory authorities;

vi) ensuring compliance with orders or judgments in judicial or administrative
proceedings;

vii) social security, public retirement or compulsory savings schemes;

viii) severance entitlements of employees; or

ix) anti-money laundering and financing of terrorism.

2. A State Party may adopt or maintain non-discriminatory measures not conforming with its

obligations relating to the free transfer of funds:
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1) in the event or threat of serious balance-of-payments deficits or external financial
difficulties; or

i) in exceptional circumstances where movements of capital cause or threaten to cause
serious economic or financial difficulties in the State Party concerned.

Subject to the reservations of each State Party, nothing in article 22 shall affect the rights

and obligations of a State Party that is a member of the IMF under the IMF Articles of

Agreement, including the right to apply a safeguard measure at the request of the IMF.

The State Party applying a safeguard measure contemplated in paragraphsl and 2 shall

promptly notify the African Union Commission and provide a schedule for its removal

within a reasonable period of time. For greater certainty, these safeguard measures shall:

1) avoid unnecessary damage to the economic and financial interests of investors and other
State Parties;

i) be proportionate in the circumstances; and

iii) be temporary and phased out progressively as the situation necessitating the safeguard

measure improves.

CHAPTER 4: HOST STATE OBLIGATIONS

Article 24 Legal framework

State Parties shall ensure that investors in their mining sector and their investments comply
with their domestic regulations, laws and international law.

Each State Party shall ensure that its laws and regulations provide for high levels of
environmental, human rights, and labour standards in line with the existing regional and
international treaties that it enters into and shall strive to continue to improve those laws
and regulations.

All State Parties shall have domestic laws and regulations that prohibit and penalise bribery,
corruption, and money-laundering practices among investors in the mining sector.

State Parties recognise that it is inappropriate and unlawful to encourage investment by
relaxing domestic environmental, human rights, labour, public health, or safety standards
and thus shall not waive or otherwise derogate from, or offer to waive or otherwise derogate
from, such standards as an encouragement for the establishment, acquisition, expansion or

retention in their territories, of an investment in their mining sector.
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Article 25 Administrative and judicial fairness

State Parties shall ensure that their administrative, legislative and judicial processes do not
operate in a manner that is arbitrary or that denies administrative and procedural fairness
to investors in the mining sector and their investments.

Administrative decision-making processes shall include the right of administrative appeal
of decisions, commensurate with the level of development of the host State Party.

Judicial review of administrative decisions should also be available through domestic or
regional judicial review processes. Judicial review processes shall be open to the public,
and documents shall be accessible by the public unless prohibited in accordance with
domestic regulations.

State Parties shall ensure that investors are notified in a timely fashion of administrative or
judicial proceedings and changes thereof directly relating to them unless such notice is

contrary to domestic law on an exceptional basis.

Article 26 Fiscal regulation

State Parties shall put in place domestic laws and regulations aimed at facilitating the
enhancement of benefits of investments in their mining sector.

State Parties shall put in place fiscally-related domestic laws and regulations stipulating
applicable royalty rates, variable income tax rates, withholding tax rates, capital gains tax
rates, and transfer pricing and criteria, as well as responsible authorities for grant of tax

exemptions and waivers.

Article 27 Incentives

State Parties shall put in place regulatory frameworks and relevant bodies and committees
governing the award, review and revocation of incentives to investors in their mining
sector.

The regulatory framework shall at a minimum put in place criteria for the grant of such
incentives, the duration for which the incentives will be valid, and mechanisms for
monitoring the efficacy of the incentive. Such criteria may include:

i) the contribution to sustainable development of the State Paty;

i) the contribution of the investment to the implementation of programmes and policies

aimed at redressing social and economic imbalances in the State Party;
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iii) the value-addition to the extracted natural resources and manufacturing sector in the
State Party;

Iv) procurement of goods and services from domestic suppliers in the State Party;

V) job creation for citizens and the existence of an implementable company training plan
for citizens;

vi) the company’s plans to localise non-cCitizen positions;

vii) the amount of equity held by citizens in the company;

viii) the environmental impact and contribution to environmental benefits;

iX) the project’s effect on local value chains and stimulation of other economic activities;
and

X) other matters relating to the improvement of the economy and development benefits in

the public interest as may prescribed by designated officials in a State Party.

Article 28 Mining and performance agreements

State Parties shall put together model mining agreements that guide investment
negotiations in their respective mining industries.

State Parties shall ensure that all mining agreements are negotiated on their behalf by a
multidisciplinary team of experts that shall verify that the agreement sets forth the rights
and duties of the parties in relation to the environmental, financial, fiscal, legal, and social
requirements.

State Parties shall incorporate into the mining agreements legally binding performance
requirement agreeing on matters related to the contributions of the investment to the
development objectives of the State Party.

A mining agreement with a legally binding performance requirement shall become binding
on the parties once it has been vetted to be in accordance with the domestic law of the State
Party and executed by both parties.

Subject to removal of any confidential information, State Parties shall make available to
the public any investment agreements with an investor involved in negotiations for
investment in the mining sector.

State Parties shall bear the responsibility of putting in place policies and measures aimed
at building the capacity of their citizens and domestic firms to facilitate effective

implementation of the local-content policies.
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CHAPTER 5: INVESTORS’ OBLIGATIONS

Article 29 Regulatory compliance

Investors in a State Party’s mining sector shall comply with measures of a State Party
prescribing the formalities of establishing an investment and obtaining a mining permit.

Investors in a State Party’s mining sector shall invest and carry out their activities at all
times in full compliance with all the relevant domestic laws and regulations and

administrative guidelines as well as applicable international law.

Article 30: Environmental protection obligations

Before undertaking any mining activity, a holder of a mining permit shall obtain the
necessary permits and approvals from the competent authorities of a State Party to protect
forests, water resources, the environment, other natural resources, and public health in its
mining activities.

Mining investors shall carry out their activities in accordance with national laws,

regulations, administrative practices, and policies relating to the preservation of the

environment of State Parties in which they operate and with due regard to relevant
international agreements, principles, objectives, and standards with regard to the

environment, public health, and safety; and shall generally conduct their activities in a

manner contributing to the wider goal of sustainable development.

Investors and their investments shall, in carrying out their business activities, respect and

protect the environment and in particular shall:

i) respect the right to a clean, healthy and sustainable environment, as reflected in
continental and multilateral human rights instruments;

i) comply with the principles of prevention and precaution when conducting their
business activities to anticipate and prevent any risk of significant harm to the
environment;

iii) carry out an environmental and social impact assessment, in accordance with best
international standards and practices and as required by domestic law;

iv) apply the precautionary principle to their environmental impact assessment and to

decisions taken in relation to a proposed investment, including any necessary mitigating
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v)

Vi)

or alternative approaches to the investment, or precluding the investment if necessary;
and

where their business activities cause harm to the environment, take steps to mitigate the
harm, restore impacted sites, and ensure a clean, healthy and sustainable environment.
Investors shall not exploit or use natural resources to the detriment of the rights and
interests of the local communities and the State hosting their investment.

Article 31 Business ethics, human rights and labour standards

Investors and their investments shall comply with high standards of business ethics,

investment-related human rights and labour standards, and in particular shall:

i)
i)
i)

support and respect the protection of internationally recognised human rights;

ensure that they are not complicit in human rights abuses;

comply with the International Labour Organisation (ILO) standards, including the ILO
Declaration on Fundamental Principles and Rights at Work, and domestic labour
legislations;

not use child labour or forced and compulsory labour;

eliminate discrimination in respect of employment and occupation; and

refrain from discriminatory or disciplinary action against employees who submit
reports to the company’s board or to the competent public authorities about practices
that violate domestic laws or other standards of corporate governance to which the

company is subject.

Article 32 Socio-political obligations

Investors shall refrain from any interference in the internal affairs of State Parties and
in their intergovernmental relations, in particular to influence the appointment of
persons to public office, finance political parties, undermine the political stability or
security of the Host State, or influence public opinion in a manner contrary to this
article.

Investors shall be bound by the laws and regulations in force in a State Party hosting
their investment and shall refrain from all acts that may disturb public order or morals

or that may be prejudicial to the public interest.
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Article 33 Anti-corruption

Investors and their investments shall not offer, promise or give any unlawful or undue
pecuniary or other advantage or present, whether directly or through intermediaries, to a
public official of a State Party, or to a member of an official’s family or business associate
or other person in order to obtain a favour or have that official or other person act or refrain
from acting in relation to the performance of official duties.

The investor is also to refrain from trying to achieve gains through unlawful means.
Investors shall cooperate with State Parties in preventing and eliminating corruption in
public governance, and shall not encourage, incite, aid, abet or conspire with any official
or another person or any entity to commit or authorise the commission of an act of
corruption, taking into account applicable and relevant domestic laws and regulations, the
African Union Convention on Preventing and Combatting Corruption, the United Nations
Convention against Corruption, and other applicable international legal instruments.
Notwithstanding relevant international obligations of State Parties regarding anti-
corruption, a breach of this article by an investor is deemed to constitute a breach of the
domestic laws and regulations of the Host State concerning the establishment and operation

of an investment.

Article 34 Localisation policy of mining operations

In pursuance of a localisation policy, a holder of a mining permit in a State Party shall

submit to the competent authority a detailed programme for recruitment, technology

transfer, and training of local personnel.

The holder of a mineral permit issued under the domestic law of a State Party shall, in the

conduct of its operations under such permit, and in the purchase, construction and

installation of facilities, give preference, to the maximum extent possible consistent with

safety, efficiency and economy, to —

i) materials and products made in State Party where the mining is taking place;

ii) service agencies located in in State Party where the mining is taking place and owned
by citizens or bodies corporate established under the Companies Act of that State.

The holder of a mineral permit shall, in all phases of its operations, give preference in

employment to citizens of in State Party where the mining is taking place to the maximum

extent possible consistent with safety, efficiency and economy.
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The holder of a mining permit shall, in its operations, conduct training programmes in
consultation with the relevant regulatory authority for the benefit of employees so that such
employees may qualify for advancement.

Pursuant to a State Party’s domestic measures in force, holders of mining permit may
establish in a State Party facilities for packaging, treating, refining, and processing mined

minerals and substances.

Article 35 Corporate social responsibility

Mining permit-holders in State Parties shall conduct their mining activities in a manner that
respects the right to development in which peoples are entitled to participate in, contribute
to, and enjoy economic, social, cultural, and political development in a sustainable manner.

Investors and their investments shall endeavour to achieve the highest possible level of

contribution to the sustainable development of the Host State and the local community

through the adoption of a high degree of socially responsible practices, in accordance with
the principles and standards set out in paragraph 2 of this article.

Investors and their investments shall endeavour to:

i) stimulate economic, social and environmental progress, aiming at achieving sustainable
development;

if) encourage the strengthening of local capacities through close cooperation with the local
community;

iii) encourage the development of human capital, especially by creating employment
opportunities and facilitating access of workers to professional training;

iv) promote gender equality and inclusiveness in their activities;

v) refrain from seeking exemptions that are not established in the legislation of the Host
State relating to environment, health, security, work or financial incentives, or other
issues;

vi) develop and apply effective self-regulatory practices and management systems that
foster a relationship of mutual trust between the companies and the community in which
the operations are conducted;

vii) promote the knowledge of workers about corporate policies through appropriate

dissemination of these policies, including programmes for professional training;
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2.

viii) encourage, whenever possible, business associates, including service providers
and sub-contractors, to apply the principles of corporate social responsibility provided
for in this article; and

ix) foster the benefit-sharing arising from an investment with the local communities
concerned based on mutually agreed terms to facilitate access to an adequate standard
of living.

State Parties undertake to encourage investors operating within their territories or subject

to their jurisdiction to incorporate in their internal policies internationally recognised

standards, guidelines and principles of corporate social responsibility, including those set

out in paragraph 2.

Article 36 Corporate governance

Investors and their investments shall meet national, regional, and internationally accepted
standards of corporate governance, in particular in respect of transparency and accounting
practices.
Investors and their investments shall, in accordance with domestic laws and regulations:
ensure the equitable treatment of all shareholders;
encourage active cooperation with their stakeholders to create wealth, jobs, and
sustainable financial management;
make timely and accurate disclosure on all material matters regarding an enterprise or
company, including the financial situation, performance, ownership, and governance of
the enterprise or company, risks related to environmental liabilities, and any other
matters relating to the enterprise and company, in accordance with the relevant and
applicable regulations and requirements; and
comply with national policies on human resource development and, to the extent
possible, invest in training, capacity-building, and knowledge transfer through

programmes for human resource development.

3. Parties are encouraged to improve their regulatory and institutional framework for

corporate governance in support of the requirements of this article.
State Parties shall put in place measures enhancing transparency in financial reporting,
disclosure, accounting, and audit practices in accordance with domestic laws, regulations

and applicable international standards and obligations.
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Article 37 Royalties, taxation and transfer pricing

1. The holder of a mineral permit shall be liable to pay royalties to the Government of a State
Party hosting its investment on the gross market value of any minerals obtained by it in the
course of the exercise of its rights thereunder at the rates and in the manner prescribed under
the domestic laws and regulations of a State Party.

2. The holder of a mining permit shall be liable to pay an annual charge as prescribed in the
laws and regulations of a State Party. The annual charge shall be payable on the issue of
the permit as the case may be and thereafter annually on the anniversary thereof until the
termination of such permit.

3. The holder of a mining permit shall be liable to pay withholding tax, capital gains tax, and
income tax in line with variable rates stipulated in domestic laws and regulations of State
Parties.

4. The holder of a mineral permit shall be liable to pay interest on all overdue payments at the
commercial bank prime lending rate ruling from time to time plus a premium of five
percentage points.

5. Personal remittance for expatriate personnel shall not be free from tax imposed by existing
law except where a Double Taxation Agreement exists between the home country of the
said personnel and a Member State to that effect.

6. Investors and their investments shall:

I. ensure that all transactions with related or affiliated companies are arm’s-length
transactions at fair market price in accordance with the domestic regulations of the Host
State and relevant international best practices on transfer pricing;

il. conduct their operations in a manner that fully complies with all applicable domestic tax
laws and international rules and principles, ensuring that the tax base is not reduced
through base erosion and profit-shifting practices; and

iii. provide all information required by the State Party hosting their investment to ensure
compliance with the applicable laws relating to taxation.

7. State Parties shall, in accordance with the applicable international legal instruments,
cooperate in the detection and prevention of transfer pricing manipulation by investors,
including in the provision of information necessary to identify and prevent such practices
and providing opportunities for Joint Audits within the framework of mutual administrative

assistance in tax matters.
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Article 38 Implications for breach of obligations

. Without prejudice to other rights and remedies of a State Party hosting an investment or its
population, the State Party may initiate a proceeding against the investor or its investment
in its domestic courts for breaches of its obligations under Treaty as well as its domestic
laws.

By specific written agreement, the disputing parties may submit the dispute to arbitration

in accordance with article 39.

CHAPTER 6: DISPUTE SETTLEMENT

Article 39 Negotiation and mediation

In the event that a dispute arises between a State Party and an investor, the party wishing
to raise the dispute shall issue a notice of intention to initiate a claim to the other potential
disputing party (‘notice of intention”).

. There shall be the minimum of a six-month cooling-off period between the date of a notice
of intention (‘the cooling-off period’) and the date a party may formally initiate a dispute.
. The parties shall seek to resolve potential disputes through amicable means, both prior to
and during the cooling-off period.

. Where amicable means fail, the disputing parties shall seek the assistance of a mediator to
resolve disputes during the cooling-off period. The potential disputants shall use a mediator
and such recourse to mediation does not alter the minimum cooling-off period.

If the parties accept a mediation ruling, the ruling shall immediately be implemented
thereafter.

. Where a dispute fails to be resolved amicably after a cooling-off period, the relevant party
may submit a claim to arbitration or adjudication to an African dispute resolution centre or

the relevant division of the African Court.
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CHAPTER 7: INSTITUTIONAL ARRANGEMENTS AND
IMPLEMENTATION

Article 40 Committee on mining-related investment

. The Assembly of Heads of State and Government of the African Union hereby establishes
the Committee on Mining-related Investment (‘the Committee’) as a division within the
African Union Commission’s Economic Development, Tourism, Trade, Industry, Mining
(ETTIM) Department.

. The Committee shall carry out such functions as assigned to it by the Council of African
Union Ministers to facilitate the implementation of this Treaty and further its objectives.

. The Committee may establish such subsidiary bodies as it considers appropriate for the
effective discharge of its functions with the approval of the Council of Ministers.

. The Committee shall keep under regular review the implementation of this Treaty and shall
make, within its mandate, the decisions necessary to promote its effective implementation.
. The Committee shall perform the functions assigned to it by this Treaty and shall in
particular:

i) assess, on the basis of all information made available to it in accordance with the
provisions of this Treaty, the overall effects of the measures taken pursuant to this
Treaty, in particular environmental, economic and social effects, as well as their
cumulative impacts and the extent to which progress towards the objective of the
Treaty is being achieved,

i) promote and facilitate the exchange of information on measures adopted by the
Parties to implement the obligations under this Treaty;

iii) assist State Parties in building their capacity in the formulation and implementation
of mining-related investment policies and regulations to foster sustainable
development.

iv) assist State Parties and their relevant agencies, through providing technical and other
support for the promotion and facilitation of mining-related investment in accordance
with the provisions of this Treaty;

V) approve appropriate and effective procedures and mechanisms to determine and to
address cases of non-compliance with the provisions of this Treaty, including through
the development of an indicative list of consequences, taking into account the cause,

type, degree and frequency of non-compliance.
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vi) prevent race-to-the-bottom instances through consideration of cases of non-

compliance, and provide guidance on how non-compliance can be amicably resolved.

Article 41 Application and alignment of domestic frameworks

State Parties shall cooperate with each other in complying with the provisions of this
Treaty.

Each State Party shall apply appropriate measures to give effect to the rules and procedures
set out in the provisions of this Treaty.

State Parties shall, within a period of five (5) years from the entry into force of this Treaty,
bring their national laws, regulations and policies into alignment with this Treaty.

State Parties shall make best endeavours to review and revise relevant existing mining
agreements that are due for renewal to achieve alignment with the provisions of this

Agreement and their revised domestic laws.
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