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ABSTRACT

Reports indicate that between 1980 and 2017, Zimbabwe experienced widespread and
escalating human rights violations under the leadership of the late Robert Mugabe and
his party. Amnesty International and Human Rights Watch, among other organizations,
have documented numerous violations, including the infringement of the right to shelter,
freedom of assembly, and access to justice. Minority groups, such as the Ndebele tribe,
women, children, and the LGBTQ community, have been particularly targeted by this
oppressive regime. This study focuses on the experiences of minority groups in
Zimbabwe. The main challenges faced by Zimbabwe include a culture of impunity and a
compromised judiciary, which have perpetuated human rights abuses. Genuine reforms
are necessary to address this issue effectively. In 2017, Mugabe was overthrown by a
military coup, marking a new era and bringing hope for a better Zimbabwe among both
domestic and international communities. The subsequent government, referred to as the
"new dispensation,” saw the installation of a new President but with familiar faces in
power. This study examines the hardships endured by minority groups over the years and
explores the events leading up to and following Mugabe's ousting. It also assesses the
prospects of achieving Transitional Justice and implementing institutional reforms, which
have been hindered by typical factors found in authoritarian African states. Although the
road to achieving Transitional Justice in Zimbabwe is challenging and uncertain, there

remains hope for progress.

Key Words: Zimbabwe, Transitional Justice, Accountability, Reconciliation, Rule of Law,

Genocide, Arbitrary Arrests, Democracy, Human Rights
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CHAPTER 1: INTRODUCTION

1.1 Introduction

Human rights are the moral norms and principles which describe and shape certain
standards of human behaviour and are regularly protected by local and international law.*
They are the movers and shakers of the modern-day world. Their recognition and respect
lead to an egalitarian society where fundamental freedoms are protected. Every country
therefore must ensure that human rights are jealously guarded and protected. If
observance and protection of human rights fail, such failure is fatal to national and global

societies.

It is crucial that where human rights are violated or are seen to have been violated and
where they are suspected to have been violated, the alleged violators, who in most cases
are the governments, should take measures to ensure that such violation stops and
violators are brought to book. Retrospectively, transitional justice necessitates the
implementation of measures to address the legacies of human rights violations. Criminal
charges, commissions of inquiry, restitution and compensation programs, as well as other

institutional reforms are examples of such measures.

For a long time, Zimbabwe has openly violated human rights, especially for minorities in
the country. These minority groups are those groups whose practices, race, religion,
ethnicity, and tribe, among other characteristics are lesser in number than the majority
groups. Examples of minority groups in Zimbabwe include the whites, the LGBTI,? the
Ndebele people, and the opposition parties, to some extent, among others. Since
independence, the country has witnessed a gross violation of the minority groups’
fundamental rights. This has been done openly and sometimes in private. These

violations are known to the majority of the population and the government.

The post-Mugabe Zimbabwe era which started in November 2020 following the takeover

of power by the current President Emerson Mnangagwa in an eye-catching way® was

! Nickel ‘Human Rights’ Stanford Encyclopaedia of Philosophy, 2014. 18.
2 A term used to refer to lesbian, gay, bisexual, transgender and intersex.
3 Some calll the takeover of the power as the bloodless coup.
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hoped by many to be the beginning of the new era. It was a celebrated step where
everyone hoped that the coming of the new era would result in respect for human rights.
This research looks at the human rights abuses against minority groups and also carries
out an analysis as to whether there are any prospects of transitional justice in post-

Mugabe Zimbabwe.
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1.2 Problem Statement

Despite global progress in promoting human rights, Zimbabwe continues to face severe
challenges in protecting its minority groups. The country, with its diverse ethnic, religious,
and cultural population, is plagued by persistent human rights violations that

disproportionately affect minorities, threatening their fundamental rights and well-being.

Minority groups in Zimbabwe, including ethnic, religious, and linguistic minorities, face
systemic discrimination and marginalization. This exclusion limits their access to essential
services such as education, employment, and healthcare, preventing their full
participation in society. Consequently, these groups remain trapped in a cycle of

deprivation and marginalization.

Violence and harassment against minority communities are common, perpetrated by both
state and non-state actors. This includes targeted attacks, forced evictions, and property
destruction. The lack of effective protection and accountability mechanisms exacerbates
their vulnerability, instilling fear and hindering their ability to exercise their rights.
Zimbabwe's legal and policy framework is inadequate in safeguarding minority rights.
Existing laws lack clear provisions to combat discriminatory practices and fail to ensure
equal treatment and freedom of expression and assembly for minority groups. This
legislative gap perpetuates human rights violations and limits access to justice for affected

individuals.

Advocacy and public awareness efforts on minority rights are insufficient. Limited public
discourse and platforms for minority voices hinder their ability to highlight their challenges
and garner support for their rights. This lack of understanding within the general

population further entrenches discrimination and prejudice.

https://uwcscholar.uwc.ac.za/



Zimbabwe's violations of minority rights breach its international obligations, including the
Universal Declaration of Human Rights and other human rights treaties. The
government's failure to uphold these obligations damages its credibility and international
reputation, while these human rights abuses perpetuate social divisions, undermine social
cohesion, and impede national progress. These violations also stain Zimbabwe's global

standing, hindering its diplomatic relations and foreign investment opportunities.

The persistent human rights abuses in Zimbabwe, including political repression,
extrajudicial killings, torture, arbitrary arrests, and restrictions on freedom of expression
and assembly, pose a significant threat to the country's development, stability, and well-
being of its citizens. The erosion of democratic governance and the rule of law, coupled
with socio-economic challenges such as high unemployment, poverty, and inequality,
exacerbates these violations, fostering social unrest and political tensions often met with
heavy-handed responses from security forces. To address these issues, comprehensive
and coordinated efforts from the government, civil society, and the international
community are essential. Strengthening the rule of law, promoting human rights, ensuring
accountability, and providing support for victims are crucial steps toward creating a more

just and inclusive society in Zimbabwe, where human rights are respected and protected.

Human rights abuses against minority groups in Zimbabwe are well-known and some of
them have been acknowledged by the government.# Once identified and acknowledged
human rights abuses ought to be addressed. It should be borne in mind that the aspect
of transitional justice should deal with these issues.® Transitional justice seeks to redeem
the aggrieved parties.® It should also come as a way to bring closure to the victims and

ensure that justice is adapted to societies so that they transform themselves after a period

4 An example is that of the Gukurahundi Massacres where the government has rolled out the repatriation
exercise with the help of Matebeleland chiefs.

> |CTJ ‘What is Transitional Justice?’ International Center for Transitional Justice available at
http://www.ictj.org/en/tj (accessed 2 March 2021).

6 ICTJ ‘What is Transitional Justice?’ International Centre for Transitional Justice available at
http://www.ictj.org/en/tj (accessed 2 March 2021).
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of pervasive human rights abuse.” In Zimbabwe, transitional justice ought to be used as
a way to end impunity and establish the rule of law in the context of democratic
governance. The new government has been in power for four years now. Whether it has
done anything meaningful to address the human rights violations and atrocities is the
subject of this research. These atrocities are likely to remain in our societies for as long
as the government is unwilling to address past violations. The unwillingness of the
government to act in addressing past human rights violations brings the question of

whether or not there are any prospects of transitional justice in post-Mugabe Zimbabwe.

1.3 Significance of the Study

Zimbabwe is in what has been popularly described as the ‘new dispensation’.? The new
government has claimed that it seeks to address the human rights abuses, starting with
the widely known Gukurahundi Massacres.® There have however been invisible
measures and procedures taken. This new government itself has also failed to respect
human rights, the most noteworthy being the fatal killing of members of the main opposing
political party Movement for Democratic Change (MDC) who protested on 1 August 2018
and the January 2019 protests and the failure to address the rights of the LGBTI and their
rights to associate remain criminalised.!® This research looks at the reasons why the
prospects for transitional justice are bleak and also provides recommendations on what
needs to be done. It also looks at what went wrong with the ‘new dispensation’ and
provides an analysis of how to unite this divided nation, starting with transitional justice
as the key starting point. It draws on how countries like South Africa, Rwanda, Argentina
and Chile have implemented transitional justice. This analysis will also help Zimbabwe in

implementing strategies that can resolve previous human rights violations and atrocities

7 ICTJ ‘What is Transitional Justice?’ International Centre for Transitional Justice available at
http://wwww.ict].pra/en/tj (accessed 2 March 2021).
8 Also acclaimed to be the ‘second republic.’

9 See an article by Ntali E published on 4 June 2019 where she says that in March 2019, President

Mnangagwa met with representatives of the Matebeleland Collective, a consortium of regional civil

society organizations, in Bulawayo, available at www.africanarguments.org (accessed 1 March 2021).

10 Section 73 of the Criminal Law (Codification and Reform) Act [Chapter 9:23] criminalizes consensual

sex by same sex partners. The offense is called Sodomy.
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and also work as a guide into the future. The research looks at human rights and
transitional justice and these are two broad fields of study covering issues related to the
basic freedoms and rights to which every person is entitled as well as ways to address
violations of these basic freedoms and rights. This research will make a difference to
Zimbabwe and beyond by providing recommendations on what needs to be done to help

Zimbabweans work towards peace and make a difference in people’s lives.

1.4 Aims and Objectives of the Study

The following are the aims and objectives of the study:

The study aims to look at how transitional justice was implemented in post-Mugabe

Zimbabwe.
The objectives of the study are:

0] To identify minority groups in Zimbabwe and examine why these groups are
considered a minority.

(i) To examine the Zimbabwean position concerning the human rights of minority
groups

(i)  To identify the impediments to transitional justice in post-Mugabe Zimbabwe.

(iv)  To propose ways in which transitional justice can be implemented in post-

Mugabe Zimbabwe.

1.5 Research Questions

The following are the research questions that the research seeks to answer:

0] Based on the human rights discourse, what is the general understanding of
human rights, minority groups and transitional justice in Zimbabwe?

(i) What are some of the gross human violations perpetrated against minority
groups in Zimbabwe between 1980 and 20177

(i)  What are the impediments to implementing transitional justice in post-Mugabe

Zimbabwe and how can they be overcome?

9
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1.6 Research Methodology

This study employs a desktop research methodology, incorporating historical, current,
comparative, and prescriptive elements to comprehensively analyze human rights abuses
against minority groups in Zimbabwe and the prospects of transitional justice in the post-

Mugabe era.

Primary sources form the backbone of this research, providing a solid legal foundation
and authoritative insights. These sources include national statutes and legislation of
Zimbabwe, which pertain to human rights, minority rights, and transitional justice.
Additionally, the study examines relevant international and regional legal instruments,
such as the Universal Declaration of Human Rights and the African Charter on Human
and Peoples' Rights, to which Zimbabwe is a signatory. Court judgments from
Zimbabwean courts that address issues related to human rights abuses, minority
protections, and transitional justice are also integral to the research. Furthermore, case
law from international courts and tribunals that have adjudicated matters relevant to the

study is considered to provide comparative legal perspectives.

Secondary sources offer interpretative analysis, scholarly commentary, and policy
evaluations. These include academic books, journal articles, and papers authored by
experts in the fields of human rights, minority rights, and transitional justice. Theses and
dissertations that provide in-depth research and analysis on related topics are also
utilized. Policy documents, such as reports and publications from governmental bodies,
non-governmental organizations (NGOSs), and international agencies, are examined to
discuss human rights conditions, minority issues, and transitional justice mechanisms in
Zimbabwe. Position papers and advocacy materials from human rights organizations are

included to highlight ongoing abuses and recommend policy changes.

To efficiently access both primary and secondary sources, the study relies on a range of
internet databases. Key databases include Juta, Lexis Nexis, HeinOnline, SAFLII, ZIMLII,
Google Scholar, Sabinet, and Butterworths Company Law Cases (BCLC). These

databases provide a wealth of legal documents, scholarly writings, and policy papers

10
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essential for the research. There is also a strong reliance on international and regional

conventions to provide a comprehensive legal context for the study.

1.7 Literature Review

In Zimbabwe, there is a substantial body of literature on human rights violations against
minority groups.!! The Universal Declaration on Human Rights!? talks about the
universality of these rights. The importance of the universal approach was to ensure the
full realisation of these rights to all human beings. This is important because it addresses
the issue of minority groups by showing that their rights also need to be respected

regardless of their being a minority.

Langlois investigates the Universal approach to Human Rights and its ability to adapt to
cultural diversity and opines that human rights are universal and have no exception. This
is important as it also looks into the nature of human rights and supports the view that
they are universal.'® The Enjoyment of these rights is no exception. The Zimbabwean
Constitution equally places an obligation on the State and every person, institution and
agency of government to respect, promote, protect and fulfil the rights and freedoms of
individuals.'* The Constitution is important as it is the supreme law and any failure to

promote it is a failure by the government.

Since Zimbabwe's independence in 1980, there have been violations of human rights
against minority groups. Among the violations was the Gukurandi massacres that saw the
brutal murder of the minority Ndebeles.’®> Gusha submits that approximately 20,000
people died in state-sanctioned violence. Ndebele, also known as Ndebele of Zimbabwe
or Ndebele Proper, are a Bantu-speaking people from south western Zimbabwe who now
primarily live in and around the city of Bulawayo. They emerged as an offshoot of the

Natal Nguni in the early nineteenth century. The Ndebeles are the second largest ethnic

11 United Nations definition, available at https://www.un.org/en/sections/issues-depth/human-rights/
(accessed 2 March 2021).

2Universal Declaration of Human Rights adopted by the General Assembly Resolution 217 A (111) of 10
December 1948.

13 Langlois The Palitics of Justice and Human Rights (2001).

14 See section of the Constitution of Zimbabwe Amendment (No. 20) 2013.

15 ‘Gukurahundi’ is a Shona term for the first rains that cleanse all the dirt; and in this context it is used to
refer to ethnic cleansing (genocide).
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group in Zimbabwe following the Shona '® The military mission concocted by the
implementation of the 5th Brigade (Gukurahundi) had become a strange mix of revenge
murder of every Ndebele speaker, hunting down and murdering any PF-ZAPU supporter,
sexually assaulted Ndebele women and girls, kidnappings, mistreatment, partisanship,
and attempts to compel each Ndebele person to change to support ZANU-PF.1” Another
human rights violation was the 2000 farm invasions where the land belonging to the white
minority was invaded by Zanu PF supporters. Many of the farm owners were killed, raped
and forced to leave their land.*® In 2008, the opposition supporters were killed after there
was a dispute on who won the elections between the late Robert Mugabe and Morgan

Tsvangirai. In 2018, Zimbabwe also witnessed the killing of opposition supporters.

When structured and pervasive human rights violations are identified, they must be
investigated. Mediation should come after that. Its goal is to bring closure and
acknowledgement to victims while also winning hearts and minds, reconciliation, and
democracy. Transitional justice refers to the entire set of procedures and methods
affiliated with current societal efforts to confront a legacy of past abuses to guarantee

responsibility, deliver justice, and accomplish rapprochement.*®

According to Buckley-Zistel transitional justice might have achieved international
importance as a catch-all phrase for methods for dealing with history in the immediate

wake of violent conflict or authoritarian governments.?° It involves a significant number of

16 Gusha I, ‘Memories of Gukurahundi Massacre and the Challenge of Reconciliation,” The Church History
Society and UNISA Press, (2019).

17 See the Catholic Commission for Justice & Peace (CCJP) and the Legal Resources Foundation (LRF)'s
Report, ‘Breaking the Silence: Building True Peace: A Report on the Disturbances in Matabeleland and
the Midlands, 1980-1989." (CCJP & LRF 1997).

18 See Cheater, Human Rights and Zimbabwe's June 2000 Election, p.34 who cites that in June 2000, the
National Employment Council for the agricultural industry published a report noting that, as a result of the
farm occupations, at least 3,000 farm workers had been displaced from their homes, twenty-six killed,
1,600 assaulted, and eleven raped.

19 See. The 2004 United Nations Secretary General's Report to the Security Council on the rule of law
and transitional justice in conflict and post-conflict societies available at http://archive.ipu.ora/splz-
e/unga07/law.pdf (accessed 2 March 2021).

20 Buckley-Zistel S et al Transitional Justice Theories (2014) 1.
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methods which include but are not limited to tribunals, truth commissions, memorial

projects and in some instances reparations.?!

Ambos posit that transitional justice is a process where victims are awarded the right to
take part in the proceedings to ensure that there are adequate reparations and
compensation.?? Lambourne speaks quite profoundly on the issue of transitional justice.?®
She indicates that for the issue of transitional justice to be effectively dealt with, the
inclusion of local communities is very pivotal as it stimulates a discourse on the aspect of
transformation and allows for the building of sustainable peace communities. This is
important because it will show whether there are any prospects of transitional justice in
Zimbabwe, guided by these propositions.?* Ambos refers to transitional justice as the new
law’.?> He argues that transitional justice necessitates the development of mechanisms
that marry conscientiousness to accountability to maintain and continue to develop the

guaranteed constitutional responsibilities now at the centre of the peace agreement.?®

Aiken concentrates on post - conflict societies and rethinks transitional justice through the
lens of social learning theories.?’” He went on to create a model with three distinct
dimensions: instrumental learning, socio-emotional learning, and distributive learning.?®
He contends that instrumental learning seems to have the potential to promote
reconciliation since it helps bring together former conflict parties. 2° Cultural teaching

specifically addresses the legacies of the past by holding perpetrators accountable and

21 Buckley-Zistel S et al Transitional Justice Theories (2014) 1.

22 Ambos K, Large J & Wierda M, ‘Building a Future on Peace and Justice, Studies on Transitional
Justice, Peace and Development, The Nuremberg Declaration on Peace and Justice, Springer-Verlag
Berlin Heidelberg, 2009 at 10.

23 Lambourne W ‘Transitional Justice and Peacebuilding after Mass Violence’ (2009) International Journal
of Transitional Justice, 3 (1): 28—-48.

24 ambourne W ‘Transitional Justice and Peacebuilding after Mass Violence’ (2009) International Journal
of Transitional Justice, 3 (1): 28—-48

ZLambourne W ‘Transitional Justice and Peacebuilding after Mass Violence’ (2009) International Journal
of Transitional Justice, 3 (1): 28—-48

26 Lambourne W ‘Transitional Justice and Peacebuilding after Mass Violence’ (2009) International Journal
of Transitional Justice, 3 (1)106.

27 Aiken N.T Identity, Reconciliation and Transitional Justice: Overcoming Intractability in Divided
Societies (2013).

28 Buckley-Zistel S et al Transitional Justice Theories (2014) 54.

29 Buckley-Zistel S et al Transitional Justice Theories (2014) 45.

13

https://uwcscholar.uwc.ac.za/



acknowledging victims. The possibility of a shared perception of the past is provided by
recovering the truth of what happened during the time of violence, which may function to

rebuff memories based on group associations, which frequently keep the conflict alive.3°

Laplante examines the connection among numerous transitional justice objectives as well
as the devices and means used to achieve them. She recreates both the notion and
practice of reparations concerning various dimensions of justice.3* She contends that in
the frame of reference of transitional justice, reparations are fundamentally different from
legal conceptions in which calculating and compensating the harm wrought by a
defendant on a specific plaintiff is crucial.>> She, on the other hand, believes that
reparations have received little metaphysical consideration in transitional justice, and she
recommends theories and models of reparations in which they are envisioned as a means
to an end of justice.®® This source is important as it provides for the nature of reparations

that may be recommended for Zimbabwe.

Hansen3* is concerned with the progression of transitional justice. He notices that
transitional justice must have destroyed the natural progression of transition is Zimbabwe
It stands as an exceptional measure and has become the norm for dealing with previous
violence. He appears to believe that this has made the area quite complicated, introducing
new stakeholders and circumstances and creating some uncertainty about the concept's

main goals.

Subotic takes a different approach, emphasizing the role of domestic politics in the
execution of transitional justice initiatives.>® She tends to focus on nations that

implemented transitional justice in response to international tension. She reveals that the

30 Buckley-Zistel S et al Transitional Justice Theories (2014) 44.

31 Laplante L.J ‘Transitional Justice and Peace Building: Diagnosing and Addressing the Socioeconomic
Roots of Violence through a Human Rights Framework’ (2008) International Journal of Transitional
Justice 3 (2) 331-55.

32 Buckley-Zistel Transitional Justice Theories (2014)10.

33 Buckley-Zistel Transitional Justice Theories (2014)10.

3 Hansen OT, ‘The vertical and horizontal expansion of transitional justice: explanations and implications
for a contested Field, cited in Buckley-Zistel S et al Transitional Justice Theories (2014)11.

35 Buckley-Zistel Transitional Justice Theories (2014) 136.
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worldwide standard of transitional justice is weaker in its implementation on the ground.3®
She tends to focus on nations that implemented transitional justice in response to
international tension. She reveals that the worldwide standard of transitional justice is
weaker in its implementation on the ground. She tends to focus on nations that
implemented transitional justice in response to international tension. She reveals that the

worldwide standard of transitional justice is weaker in its implementation on the ground.®’

She goes on to say that indigenously, however, the anxiety that their outcomes will
destabilize the new administration is so strong that methods are frequently constructed
differentially to make them more acceptable to the population, thereby reducing the
overall effect of transitional justice.® She uncovers that, despite being a global norm,
transitional justice remains dependent on local elites. She warns against relying too
heavily on transitional justice because, rather than facilitating peace and reconciliation in
a post-conflict society, it may pose a threat to democracy. This is significant because it
will address the Zimbabwean situation in the analysis of whether transitional justice can

be successful now that the new regime is in place.

Sriram *° states that Transitional justice measures, which often involve legal procedures
like trials and commissions of inquiry, are commonly believed to contribute to peace-
building in countries affected by conflict. However, Ndlovu-Gatsheni argues that the
younger generation of political activists in Matabeleland holds a strong scepticism
towards territorial nationalism as embodied by ZANU-PF.*° The common perception is
that ZANU-PF is a tribal party that survives on tribalism. This source is useful because it
will show why there are no prospects for a meaningful transitional justice process in

Zimbabwe.

36 Buckley-Zistel S et al Transitional Justice Theories (2014) 130.

37 Buckley-Zistel S et al Transitional Justice Theories (2014) 128.

38 Buckley-Zistel S et al Transitional Justice Theories (2014) 131.

39 Sriram C.L, ‘Beyond Transitional Justice: Peace, Governance, and Rule of Law’ University of East
London, International Studies Review (2017) 19, 53—-69.

40 Ndlovu-Gatsheni SJ ‘Nation Building in Zimbabwe and the challenges of Ndebele Particularism.’

(2008) African Journal in Conflict Resolution 8 (3) 27- 56.
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This study will draw upon a wide range of sources. These include scholarly articles, legal
cases, newspaper reports, and various online sources. The inclusion of online
publications will enable the exploration of fresh viewpoints and insights regarding African

elections.

1.8 Delimitation and Scope of the Research

This research deals with human rights abuses against minority groups in Zimbabwe.
Minority groups in Zimbabwe include the Ndebele people, the LGBTI and to some extent,
members of the opposition parties. It further looks at the prospects of transitional justice
in post-Mugabe Zimbabwe. The Constitution of Zimbabwe guarantees the rights of these
minority groups. The Constitution will be relied upon as the key source of these rights.
However, there is an absence of legislation which then seeks to fortify these rights. What
has been witnessed is that some pieces of legislation take away such rights, regardless
of them being enshrined in the Constitution. Zimbabwe has come up with a new
constitution in 2013. Since then, the government has been in the process of realigning
the existing laws to the Constitution. The process is very slow. A discussion will also be
centred on whether such delay or absence thereof, of failure to align the rights in the

Constitution to the Act of Parliament, is desirable in a democratic society.

This research only focuses on the rights of minority groups in Zimbabwe. It will not look
at rights in general, unless necessary for articulating issues surrounding minority rights.
It focuses on the period between 1980, which is the Mugabe era, to 2017 when the new
government took over. It also looks at the current human rights situation in Zimbabwe and
analyses the measures that have been taken by the new government to address human
rights violations with particular reference to minority groups. The research also addresses
whether there are any prospects of transitional justice based on what the government has
done. The research will sometimes go outside Zimbabwe to draw lessons from other

countries and how they have implemented transitional justice
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1.9 Chapter Overview
The chapters will be structured as follows:
Chapter 1: Introduction and Background of the Study

Chapter 1 will provide an introduction to the study, presenting its background and
contextual information. The problem statement will clearly articulate the research problem
that the study aims to address. The significance of the study will be highlighted, explaining
why it is important and how it contributes to the existing body of knowledge. The chapter
will also outline the aims and objectives of the study, specifying the specific goals and

intentions of the research.

Chapter 2: Theoretical Framework, Definition of Key Terms and Historical

Perspective of the study

Chapter 2 will deal with definitions and explanations of concepts. It seeks to define and
look into detail the concepts of Human Rights, Minority groups and transitional justice.

This chapter also seeks to place the study’s theoretical framework into context.

Chapter 3: Human Rights Abuses in Zimbabwe and Legislative Provisions That

Deal with Transitional Justice

Chapter 3 focuses on human rights abuses in Zimbabwe. A series of violation of human
rights violations against minority groups will be looked into. The Chapter also looks at

various pieces of legislation within Zimbabwe that protect minority rights.

Chapter 4: The Concept of Transitional Justice and Its Considerations in

Zimbabwe

Chapter 4 analyses transitional justice in Zimbabwe and beyond It looks at what the new
government has done. It provides an analysis of the commissions that have been

appointed to look into human rights violations. The Chapter draws on what other countries
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like South Africa, Rwanda, Argentina and Chile have done to ensure that there is
transitional justice. The chapter also looks at the impediments to the effective transitional

justice system in Zimbabwe.
Chapter 5: Recommendations and Conclusion

This chapter will provide recommendations on what Zimbabwe should do to ensure that

there is transitional justice in Zimbabwe. It will also provide a general conclusion.
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CHAPTER 2: THEORETICAL FRAMEWORK, DEFINITION OF KEY TERMS AND
HISTORICAL PERSPECTIVE OF THE STUDY

2.1 Introduction

This chapter aims to establish a theoretical framework that forms the basis of the study.
Given the growing significance of transitional justice, it is pertinent to question why there
has been a limited effort within transitional justice discourse to develop a theoretical
understanding of the concept itself, as well as the key concepts central to the debate,
including justice, truth, and reconciliation.** However, attempts have been made to
theorise transitional justice employing John Rawls’ Theory of Justice.*? It is important to
note that it is this very theory that informs the study. Secondly, the chapter defines the
key terms that are essential to understanding the context of the study. Lastly, the purpose
of this chapter is to provide a historical perspective of how the gross inequalities started
to exist among the disenfranchised groups in Zimbabwe that have been identified in this

thesis.

2.2 Transitional Justice Defined

Transnational justice is an evolving concept that aims to address gross human rights
violations and ensure accountability across national borders.*® It encompasses various
mechanisms and institutions that seek to promote justice beyond individual nation-states.
This section-explores the origins of transnational justice, tracing its roots back to historical
events, international developments, and the growing recognition of the need for global

accountability.

Transnational justice finds its roots in the aftermath of World War Il and the establishment
of the Nuremberg Trials. These trials set a precedent for holding individuals accountable

for crimes against humanity, war crimes, and genocide, irrespective of their nationalities.**

41 De Greiff, P. (2012). Theorizing transitional justice. Transitional justice, 51, pp. 32.

42 De Greiff, P. (2012). Theorizing transitional justice. Transitional justice, 51, pp. 32.

43 Heller, M. (2015). Mapping the Field of Transnational Criminal Law. In Transnational Criminal Law (pp.
3-33). Oxford University Press.

44 |bid.

19

https://uwcscholar.uwc.ac.za/



The Nuremberg Trials marked a significant departure from traditional notions of
sovereignty, emphasizing the idea that certain crimes were of such grave nature that they

transcended national borders.

The establishment of international criminal tribunals in the latter half of the 20th century
further advanced the concept of transnational justice. The International Criminal Tribunal
for the Former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda
(ICTR) were created to prosecute individuals responsible for war crimes and genocide
committed during the conflicts in Yugoslavia and Rwanda, respectively.*® These tribunals
demonstrated the willingness of the international community to hold perpetrators

accountable, irrespective of their nationalities.

The Rome Statute of the International Criminal Court, adopted in 1998, led to the
establishment of the International Criminal Court (ICC) as a permanent international
judicial body. The ICC has the mandate to investigate and prosecute individuals for
crimes against humanity, war crimes, genocide, and the crime of aggression. It represents
a significant development in transnational justice, providing a permanent mechanism for

holding accountable those responsible for the most egregious international crimes.*®

Transitional justice processes, including truth commissions, have also contributed to the
evolution of transnational justice. Truth commissions, such as those established in South
Africa, Chile, and Guatemala, aim to uncover the truth about past human rights abuses
and provide a platform for victims to share their experiences.*’ These commissions
recognize the need to address historical injustices and promote reconciliation, often

transcending national boundaries in their pursuit of truth and justice.*®

Transitional Justice has emerged as a response to the recognition that certain crimes

are too grave to be confined by national borders.*® As indicated The origins of transitional

4> Bassiouni, M. C. (2011). Crimes Against Humanity: Historical Evolution and Contemporary Application.
Cambridge University Press.

46 |bid.

47 1bid.

48 |bid

4 Akhavan, P. (2001). Beyond Impunity: Can International Criminal Justice Prevent Future Atrocities?
American Journal of International Law, 95(1), 7-31
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justice can be traced back to the Nuremberg Trials and the establishment of international
criminal tribunals.®® The Rome Statute and the creation of the International Criminal Court
have further solidified the concept of transnational justice, ensuring accountability for
crimes against humanity, war crimes, and genocide.®! Transitional justice processes,
including truth commissions, have also played a vital role in addressing historical
injustices beyond national borders. As the world becomes increasingly interconnected,
transnational justice remains an essential tool in promoting global accountability and

human rights.

In addition to this transitional justice refers to the methods and means by which countries
emerging from periods of conflict or repression address systematic human rights
violations that are so serious that ordinary justice will not be able to provide an adequate
response.>? Transitional justice is used in this research and in the Zimbabwean context
to refer to methods and ways that the Zimbabwean government has used or should use
to redress human rights violations that occurred before 2017 when the government of Mr
Emerson Mnangagwa took power through the coup that toppled the former president, the
late Mr Robert Mugabe.

Buckley-Zistel attributes the development of Transitional justice to the early 1990s.%® He
opines that it involves an ever-expanding range of mechanisms and institutions, including
tribunals, truth commissions, memorial projects, reparations and the like to redress past
wrongs, vindicate the dignity of victims and provide justice in times of transition.>* This
research focuses on the question of whether the Zimbabwean government has put in

place institutions or mechanisms to redress past wrongs. One also needs to appreciate

>0 |bid.

1 Rome Statute of the International Criminal Court. (1998).

52 Buckley-Zistel, S., Beck, T.K., Braun, C. and Mieth, F., 2013. Transitional justice theories: An
introduction. In Transitional justice theories (pp. 1-16). Routledge.

>3 Buckley-Zistel, S., Beck, T.K., Braun, C. and Mieth, F., 2013. Transitional justice theories: An
introduction. In Transitional justice theories (pp. 1-16). Routledge.

>4 Buckley-Zistel S et al Transitional Justice Theories (2014) 1.
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the fact that the field of transitional justice lacks detailed theory and hence the definition

and origins of transitional justice is very narrow in terms of available content.>®

It is critical to mention that at the core of transitional justice is the most critical aspect and
that the victims of human rights violations must have closure.®® By activating transitional
justice measures, a government ensures that the victims of past human rights abuses are
restored their dignity and standing in society.®’ If a government simply decides to ignore
past human rights abuses as if they have never happened, this may destroy the values

upon which an egalitarian and decent society can be built.
2.3 The Purpose of Transitional Justice in Zimbabwe

This research argues that transitional justice is very critical in every society. It focusses
on what could be the purpose of transitional justice in Zimbabwe. The goal of transitional
justice is to account for the victims and redress them.® There is recognition of the dignity
of citizens and it is a way to communicate to the victims that they matter in the society
they live.>® Clothing victims with their dignity as a communication means that the
government is committed to renewing its relationship with its citizens. It is also a way to
communicate to the victims that the times of hatred and enmity are over and that the

government commits itself to renewed relations.

There were mass atrocities and systematic abuses that devastated the Ndebele minority
in 1980.%° During that time, the current Zimbabwean president, Mr Mnangagwa was the

Minister for State Security and is believed to have played a role in the Ndebele people

> See also Buckley-Zistel S et al Transitional Justice Theories (2014) at 2 who poses a question of why,
within transitional justice discourse, there have been so few attempts both to theorise the concept of
transitional justice itself as well as the range of concepts at the core of the debate.

6 See Buckley Zistel S et al Transitional Justice Theories (2014) at 150 who submits that the process of
truth-searching is legitimized by the wide-scale involvement of all parties concerned and the findings are
meant to facilitate closure.

7 Buckley-Zistel, S., Beck, T.K., Braun, C. and Mieth, F., 2013. Transitional justice theories: An
introduction. In Transitional justice theories (pp. 1-16). Routledge.

>8 Buckley-Zistel, S., Beck, T.K., Braun, C. and Mieth, F., 2013. Transitional justice theories: An
introduction. In Transitional justice theories (pp. 1-16).

9 Buckley-Zistel, S., Beck, T.K., Braun, C. and Mieth, F., 2013. Transitional justice theories: An
introduction. In Transitional justice theories (pp. 1-16).

60 Waldorf, L., 2006. Mass justice for mass atrocity: Rethinking local justice as transitional justice. Temp.
L. Rev., 79, p.1.
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massacres. Political party supporters were killed and tortured since the formation of the
Movement of Democratic Change in 1999. The white minorities were killed and assaulted
and their land was forcefully taken in early 2000.%* LGBTI rights continue to be violated.
The purpose of transitional justice in Zimbabwe will be to ensure that the Zimbabwean
populace has confidence in the State institutions. The mass violations of human rights in
Zimbabwe have severely damaged the confidence the people had in independence in
1980.%? It is therefore submitted that transitional justice may be utilized as a legitimate
response to address the massive human rights violations and to restore public confidence

in the current government of Zimbabwe.

2.4 Human Rights Defined

Human rights are the fundamental entitlements that every individual possesses under
their humanity. They serve as a moral compass, guiding societies towards the principles
of dignity, equality, and justice. This section of the thesis explores the definition of human
rights, their historical development, and their significance in promoting a just and inclusive
society. Human rights refer to the inalienable entitlements inherent to all individuals,
regardless of their race, ethnicity, gender, religion, or any other characteristic.®® They are
universal, indivisible, interdependent, and interrelated, comprising civil, political,

economic, social, and cultural rights.54

The universality of human rights asserts that these rights belong to every individual,
regardless of their nationality or cultural background. The Universal Declaration of Human
Rights (UDHR), adopted by the United Nations General Assembly in 1948, exemplifies
the global consensus on the universality of human rights. The UDHR proclaims that all
human beings are born free and equal in dignity and rights, setting the foundation for

human rights standards worldwide.®®

61 Waldorf, L., 2006. Mass justice for mass atrocity: Rethinking local justice as transitional justice. Temp.
L. Rev., 79, p.1.

62 Waldorf, L., 2006. Mass justice for mass atrocity: Rethinking local justice as transitional justice. Temp.
L. Rev., 79, p.1.

83 Alston, P., 2012. Does the Past Matter-On the Origins of Human Rights.

%Moyn, S., 2011. Personalism, community, and the origins of human rights (pp. 85-106). na.

%5 Ibid.
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Human rights are indivisible and interdependent, meaning that the violation of one right
can undermine the enjoyment of other rights. Civil and political rights, such as the right to
life, freedom of speech, and the right to a fair trial, are closely intertwined with economic,
social, and cultural rights, such as the right to education, healthcare, and adequate
standard of living. The realization of one right contributes to the realization of others,

forming a cohesive framework of human rights.5°

The recognition of certain rights can be traced back to ancient civilizations. For instance,
the Code of Hammurabi (1754 BCE) established principles of justice and fairness,
including the idea of proportionate punishment for crimes. Similarly, the teachings of
religious figures, such as Confucius, Buddha, and Jesus Christ, emphasized compassion,
equality, and respect for human dignity. The Enlightenment era (17th-18th centuries)
marked a significant turning point in the development of human rights. Enlightenment
philosophers, including John Locke, Thomas Paine, and Voltaire, advocated for the
natural rights of individuals, asserting that all humans possess inherent rights that should
be protected by the state. These ideas influenced the American and French Revolutions

and laid the groundwork for the subsequent codification of human rights.8’

The atrocities committed during World War Il prompted the international community to
establish a comprehensive human rights framework. The UDHR, along with subsequent
international human rights treaties, including the International Covenant on Civil and
Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural
Rights (ICESCR), ®® enshrined a broad spectrum of human rights and provided a legal
basis for their protection and promotion. Human rights play a crucial role in fostering
inclusive societies, promoting social justice, and ensuring the well-being of individuals
and communities. Human rights are founded on the principle of inherent human dignity.®°
They affirm that every person possesses an intrinsic worth and must be treated with

respect and equality. Human rights protect individuals from discrimination, arbitrary

% |bid.

67 Headley, J.M., 2008. The Europeanization of the world: On the origins of human rights and democracy.
Princeton University Press.

%8 |bid.

%9 Ibid.
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detention, torture, and other forms of degrading treatment, reinforcing their right to live a
life of dignity. Human rights empower individuals by granting them agency and enabling
them to participate fully in society. They encompass freedoms of expression and

assembly.

Generally, human rights refer to those rights that are enjoyed by individuals merely
because they exist. Human rights by their very own nature are not granted by
Governments or States but should be enjoyed at will. Further, human rights are universal
and are inherent to all individuals. The enjoyment of these rights does not depend on their
sex, sexual orientation, language, nationality, ethnic origin, religion, colour, religion, or

any other status.”

The Constitution of Zimbabwe also provides for these rights.”* What is however crucial to
note is that the Constitution of Zimbabwe provides for two types of rights. There are those
rights to which no derogation is permitted.’? These include the right to life. The second
category is that of rights to which derogation may be permitted. Examples of such limited
rights could encompass freedoms like the right to freedom of assembly, which might be
subject to reasonable limitations in the interest of public order or national security, as
defined by statutory provisions. These are commonly referred to as limited rights. The
rights may be limited in consideration of many factors including where they are restricted

or limited by a law of general application.”

The Universal Declaration of Human Rights (UDHR) was adopted by the United Nations
General Assembly in 1948 at the international level. It served as a pioneering legal
document that outlined the fundamental rights of individuals.’* The protection of these
rights is essential on a universal or global scale, and every member state must uphold

and respect them. Consequently, the Universal Declaration of Human Rights (UDHR) can

70 Constitution of Zimbabwe Amendment (No. 20) Act, 2013.

1 Constitution of Zimbabwe Amendment (No. 20) Act, 2013.

72 Constitution of Zimbabwe Amendment (No. 20) Act, 2013.

73 See Nyambirai v National Social Security Authority 1995 (2) ZLR 1 (S).

74 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A
(111, available at: https://www.refworld.org/docid/3ae6b3712c.html [accessed 23 February 2023]
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be seen as the cornerstone of all international human rights, establishing a fundamental

framework for their implementation and safeguarding.

In addition to examining transitional justice, it is crucial to explore the international treaties
and conventions that contribute to its promotion. One such significant instrument of
international law is the Convention on the Prevention and Punishment of the Crime of
Genocide (Genocide Convention), which, for the first time, formally defined and codified
the crime of genocide. This convention plays a pivotal role in addressing and preventing

acts of genocide on a global scale.”

The Convention places an obligation on States Parties to take necessary measures to
prevent and punish acts of mass murder. This includes the implementation of existing
laws and the prosecution of individuals involved in such crimes, regardless of their
position or status, whether they are constitutionally responsible rulers, public officials, or
private individuals.”® The Convention against Torture and Other Cruel, Inhuman, or

Degrading Treatment or Punishment (CAT herein) makes mention of this contention.’”

2.5 Minority Groups

Zimbabwe is a diverse country with various minority groups, each facing unique
challenges in their pursuit of equality and recognition. This thesis explores the
experiences of minority groups in Zimbabwe, shedding light on their historical context,
cultural contributions, and the obstacles they encounter. By examining the plight of these
minority groups, we can gain a better understanding of the importance of promoting
inclusivity and safeguarding the rights of all individuals within a nation. Zimbabwe's history
is marked by colonialism and its subsequent struggle for independence, which has had a
profound impact on minority groups. The colonization by the British Empire resulted in the
marginalization of various ethnic communities, such as the Ndebele, Shangaan, and

Venda peoples, who were often treated as second-class citizens. The legacy of colonial

7SUN General Assembly, Convention on the Prevention and Punishment of the Crime of Genocide, 9
December 1948, United Nations, Treaty Series, vol. 78, p. 277, available at:
https://www.refworld.org/docid/3ae6b3ac0.html [accessed 23 February 2023].

76 UN General Assembly, Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, 10 December 1984, United Nations, Treaty Series, vol. 1465, p. 85, available at:
https://www.refworld.org/docid/3ae6b3a94.html [accessed 23 February 2023].

77 Zimbabwe and Tanzania are the only two countries in Africa that have not rectified the CAT.
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rule continues to influence the social, political, and economic dynamics within the

country.’®

Minority groups in Zimbabwe face numerous challenges, including discrimination, limited
access to resources, and political underrepresentation. The Shona ethnic majority holds
significant power and dominance, which can result in the marginalization and exclusion
of other ethnic groups. This marginalization often manifests in unequal distribution of
resources, restricted educational opportunities, and limited representation in key
decision-making processes. Language barriers also pose challenges for minority groups,
as English and Shona are the dominant languages in Zimbabwe. This can hinder
communication and limit access to public services and employment opportunities for
those who do not speak these languages fluently. Cultural practices, traditions, and belief
systems of minority groups may be overlooked or undervalued, further perpetuating their

marginalization within society.”®

Despite the challenges, there have been efforts to promote inclusivity and empower
minority groups in Zimbabwe. The country's constitution recognizes the rights of
individuals from diverse backgrounds and prohibits discrimination based on ethnicity,
race, or religion. In recent years, there have been initiatives to enhance the representation
and participation of minority groups in political and public life. For example, the
government has introduced measures to ensure proportional representation of ethnic

minority groups in parliament and local government structures.8°

Furthermore, civil society organizations and human rights activists in Zimbabwe have
been instrumental in advocating for the rights of minority groups. They raise awareness
about the challenges faced by these communities and work towards creating an inclusive
society that values diversity and equality. These organizations provide platforms for
minority voices to be heard and actively engage in dialogue with government institutions

to address their concerns.

78 Raftopoulos, B., & Savage, T. (Eds.). (2004). Zimbabwe: Injustice and Political.
79 |bid.
80 Ibid.
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Preserving and celebrating the cultural heritage of minority groups is crucial for fostering
inclusivity and promoting a sense of identity. Efforts have been made to protect and
revitalize traditional practices, languages, and customs of minority communities in
Zimbabwe. Cultural festivals, educational programs, and language revitalization initiatives
aim to reinforce the importance of cultural diversity and create a society that values and

respects all its constituents.

The experiences of minority groups in Zimbabwe underscore the importance of
promoting inclusivity, equal rights, and respect for cultural diversity. Historical legacies,
discrimination, and limited representation continue to pose challenges for these
communities. However, through constitutional provisions, political initiatives, civil society
advocacy, and cultural preservation efforts, progress is being made towards creating a
more inclusive and equitable society. By recognizing and addressing the concerns of
minority groups, Zimbabwe can build a stronger nation that embraces its diverse

population and ensures equal opportunities for all.

Zimbabwe is home to several minority groups, and it is important to provide a clear
definition of these groups before highlighting some of them. Minority groups typically
consist of people who possess characteristics such as ethnicity, practices, religion, or
race that are represented in smaller numbers compared to the main groups within those
classifications. Hearly and Joseph define minority groups as those social categories of
individuals who face relative disadvantages when compared to members of the dominant
social group.®! According to George and Ritzer, membership in a minority group is
commonly determined by discernible differences in characteristics or practices, which
may include ethnicity (ethnic minority), race (racial minority), religion (religious minority),
sexual orientation (sexual minority), or disability. These observable attributes play a
significant role in defining and identifying individuals or groups as belonging to a minority

category.®? It is however possible for an individual to belong to a minority group in some

81 Healey, Joseph F ‘Race, ethnicity, gender, & class: the sociology of group conflict and change.’ (2018),
Stepnick, Andi, O'Brien, Eileen, (1972).
82George, Ritzer ‘Essentials of Sociology.’ (2014)
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characteristics while they are also part of a majority or dominant group regarding others.23
In many societies, minority groups are subjected to discrimination in areas of social life,
including housing, employment, healthcare, and education, among others. In this work,
the minority groups in Zimbabwe are mainly classified in terms of ethnicity, language,
physical status, political beliefs and sexual orientation. There are however other features
that are used for the classification of people into groups such as religion, although the

writer believes that there has not been a huge effect on religious minority groups.

In terms of ethnicity, the Ndebele ethnic group is a minority. They constitute about 17 per
cent of Zimbabwe’'s population.8* They are found in Matabeleland and Midlands
provinces, the South West of the country. There are however other small minority groups
such as the Shangaan and Venda people. Most of these are found in the far south of

Zimbabwe.

In terms of sexual orientation, Zimbabwe is an intolerant country when it comes to same-
sex marriage or same-sex sexual relations. Gays and lesbians who are a minority group
classified by their sexual preferences have been subjected to the whip of the State. It is
a criminal offence to engage in the same sexual relations.®® Those who defend the
existence of this criminal offence do base their argument based on morality. However, it
is submitted that the argument does not hold water because it is not the role of the state
to impose moral principles and norms upon its people. The State cannot interfere in the

individual affairs of consenting adults.

Coming to the issue of language, the starting point is that the Constitution of Zimbabwe
recognizes 16 languages.® These include Chewa, Chibarwe, English, Kalanga, Koi-san,
Nambya, Ndau, Ndebele, Shangani, Shona, Sign Language, Sotho, Tonga, Tswana,
Venda and Xhosa.®” However, this is merely on paper as most of these so-called official

languages are not used on national programs. English, Shona and Ndebele are the most

83 Laurie, Timothy; Khan, Rimi ‘The Concept of Minority for the Study of Culture,’ (2017) Journal of Media
& Cultural Studies, 31 (1).

84 See World Directory of Minorities and Indigenous Peoples available at
https://minorityrights.org/minorities/ndebele/.

85 Section 73 of the Criminal Law (Codification and Reform) Act [Chapter 9:23].

86 Section 6 of the Constitution of Zimbabwe, 2013.

87 Section 6(1) of the Constitution of Zimbabwe, 2013.
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widely spoken languages in the country. Clear evidence that the other languages are not
affected and implemented is the fact that the national broadcaster Zimbabwe
Broadcasting Corporation uses English, Shona and Ndebele. The rest of the languages
are rarely used. This is a violation of the rights of other minority groups.

Moving on to minorities based on political beliefs, The State is an intolerant society in
terms of those citizens who share divergent political views opposing the ruling political
party Zanu PF.# Zimbabwe has never held an undisputed election since the formation of
the Movement for Democratic Change in 1999. All elections have been marred with

violence, torture and killings.

The last minority group which will be looked at in this study are the disabled. Disability
legislation in Zimbabwe dates back to 1992 when the Disabled Persons Act [Chapter
17:01] was enacted.®® As a result, there is sufficient legislation to govern the rights of the
disabled. Several legislative laws, including the United Nations Convention on the Rights
of Persons with Disabilities, protect people with disabilities. On September 23, 2013,
Zimbabwe ratified the Convention. The Convention is founded on human rights and a
people-centred approach. Zimbabwe's constitution.*°It also highlights the rights of the
disabled by providing educational amenities and state-funded training and education
where necessary. Following the incorporation of international human rights procedures
and aspirations into the Zimbabwe Constitution, the government must implement policy
and institutional reforms. Despite the multitude of laws, organisations are slow to accept

the concept of disability.

2.6 Theoretical and Conceptual Framework: John Rawls’ Theory of Justice

John Rawls' Theory of Justice is a seminal work in political philosophy that presents a
comprehensive framework for achieving social justice and equality. Rawls' theory,
developed in his influential book "A Theory of Justice" (1971), seeks to establish principles

of justice that would govern a just society. This thesis provides an overview of Rawls'

88 Zimbabwe African National Union Patriotic-Front.
8 Rawls, J., 2004. A theory of justice. In Ethics .229.
%0 See section 83(a) — (f) of the Constitution of Zimbabwe, 2013.
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theory, exploring its key concepts, principles, and impact on contemporary discussions
on social justice. John Rawls premises his philosophy and teaching on the conceptual
notion that justice should prevail within any given society. His central claim is that we
should conceive of justice ‘as fairness.’ °1. Rawls is of the indignant belief that for society
to progress, we should look into the past and ensure that disenfranchised groups receive
justice.%? His theory ties in neatly with the fact that Transitional Justice as the pivotal
premise of transitional justice is to remedy the past and to make sure that disadvantaged

members of society are catered for.

John Rawls' Theory of Justice emphasizes the principles of fairness, equality, and the
protection of basic rights in structuring a just society. In the context of transitional justice
in Zimbabwe, Rawls' theory could guide the process by prioritizing the rights and well-
being of individuals who suffered under past injustices.®® It would call for a balanced
approach that addresses historical grievances while fostering reconciliation and a more
equitable distribution of resources, helping to establish a foundation for a just and stable

society during the transition.%*

Central to Rawls' theory is the concept of the original position, a hypothetical scenario
where rational individuals deliberate on principles of justice under a veil of ignorance. The
veil of ignorance ensures that individuals do not know their particular circumstances, such
as their social status, wealth, or natural talents. This ignorance enables individuals to
make fair and impartial decisions, as they cannot Favor their interests. Rawls expressed
opposition to traditional philosophical discussions centred around defining a just
institution and justifying social actions and policies. He critiqued the utilitarian argument,
which advocates for society to pursue the greatest overall happiness for the largest

number of people.®® Rawls believed that this approach could lead to the oppression of

%1 Barry, B.M., (1973). The liberal theory of justice: A critical examination of the principal doctrines in a
theory of justice by John Rawls.

%2 Rawls, J., (1973). Some ordinalist-utilitarian notes on Rawls's theory of justice. The Journal of
Philosophy, 70(9), pp.245

% lkeme, J. (2003). Equity, environmental justice and sustainability: incomplete approaches in climate
change politics. Global environmental change, 13(3), pp 195

% Said, M. Y., & Nurhayati, Y. (2021). A review on Rawls Theory of Justice. International Journal of Law,
Environment, and Natural Resources, 1(1), 29-36.

% Johnson, J. M. (1995). In dispraise of justice. Symbolic Interaction, 18(2), pp 191
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minority groups, as it prioritizes the majority's interests at the expense of minority rights
and well-being. This concept aligns with the notion of majoritarian tyranny over
minorities.®® Rawls sought to develop an impartial conception of social justice as a
counterpoint to utilitarian arguments. He did so by proposing a social contract approach,
which aimed to establish principles of justice that would be fair and impartial for all
individuals in society. Rawls argued that a just society should be structured in a way that
ensures equal basic liberties, fair distribution of social and economic resources, and
opportunities for all members, while also prioritizing the needs of the least advantaged.
His framework aimed to address the shortcomings of utilitarianism and provide a more
equitable and inclusive basis for understanding social justice.®” The social contract
approach posits that society is formed through a collective agreement among its
members. This perspective emerged during the Age of Enlightenment, an intellectual and
philosophical movement that flourished in the 18th century. The social contract theory
suggests that individuals willingly enter into a social contract, relinquishing certain rights
and freedoms to a governing authority in exchange for protection and the benefits of a
functioning society. This concept, popularized by Enlightenment thinkers such as Thomas
Hobbes, John Locke, and Jean-Jacques Rousseau, has had a profound influence on
political and moral philosophy, shaping ideas about the relationship between individuals,
governments, and the principles of justice.®® The social contract movement operates on
the premise that individuals within a society have mutually consented to surrender certain
liberties and submit to the authority of a ruler or governing body. This agreement is made
to safeguard social rights and protect the remaining individual rights. Rawls, in his
perspective, views justice as synonymous with fairness, and he asserts that social justice

should be the primary attribute of social institutions. According to Rawls, a just society

% Rawls, J., 1973. Some ordinalist-utilitarian notes on Rawls's theory of justice. The Journal of
Philosophy, 70(9), 245.
%7 Rawls, J., 1973. Some ordinalist-utilitarian notes on Rawls's theory of justice. The Journal of
Philosophy, 70(9),263.
%8 Rawls, J., 1973. Some ordinalist-utilitarian notes on Rawls's theory of justice. The Journal of
Philosophy, 70(9),263.
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ensures fairness in the distribution of resources, opportunities, and benefits, particularly

prioritizing the needs of the most vulnerable members.*®

In addition to this, the premise of Rawls’ thought process is that it becomes a necessary
process to enact and follow through with policies that enable transitional justice to be
fulfilled. Rawls proposes two principles of justice that would be selected by rational
individuals in the original position. The first principle states that each person has an equal
right to the most extensive basic liberties compatible with similar liberties for others. This

principle emphasizes the fundamental importance of individual rights and freedoms.*®

The second principle, known as the difference principle, focuses on social and economic
inequalities. It states that inequalities should be arranged to benefit the least advantaged
members of society and that they should be attached to positions open to all under fair
equality of opportunity. Rawls argues that inequalities are permissible only if they result

in improving the well-being of the least advantaged members of society.1%!

The concept of fair equality of opportunity ensures that individuals have an equal chance
to succeed in life, regardless of their social background or circumstances. It advocates
for equal access to education, healthcare, and other resources necessary for personal
development and social mobility. Rawls' Theory of Justice has faced several critiques.
Some argue that it neglects the importance of individual rights and places excessive
emphasis on equality and distributive justice. Critics also contend that the original position
is an unrealistic thought experiment that cannot be practically applied to real-world

policymaking.1%?

In response, Rawls acknowledged the tension between individual rights and distributive
justice but maintained that his theory strikes a balance by prioritizing basic liberties while

addressing socio-economic inequalities. He also argued that the original position serves

% Rawls, J., 1973. Some ordinalist-utilitarian notes on Rawls's theory of justice. The Journal of
Philosophy, 70(9),263.

100 pogge, T. (2007). John Rawls: His life and theory of justice. Oxford University Press, USA. pp 78.
101 Kukathas, C., & Pettit, P. (1990). Rawls: a theory of justice and its critics. pp 87.

102 Arrow, K. J. (1973). Some ordinalist-utilitarian notes on Rawls's theory of justice. pp 23
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as a useful tool for reasoning about justice, even if its strict implementation may be

impractical. 103

Rawls' Theory of Justice continues to shape contemporary debates on social justice and
equality. It has inspired scholars, policymakers, and activists worldwide to develop
theories and policies that prioritize fairness, equal opportunity, and the well-being of the
least advantaged. The concept of the original position and the veil of ignorance have been
influential in discussions on issues such as income inequality, affirmative action, and the
provision of social services. Rawls' emphasis on the importance of social cooperation and
the duty to address systemic inequalities has contributed to the development of welfare

state models and social policies aimed at reducing disparities.'%*

John Rawls' Theory of Justice offers a comprehensive and influential framework for
achieving social justice and equality. Through the original position and the veil of
ignorance, Rawls presents a thought-provoking approach that prioritizes individual rights,
fair equality of opportunity, and the well-being of the least advantaged members of
society. While the theory has faced critiques, it remains relevant in contemporary
discussions on social justice and has significantly influenced political philosophy, public

policy, and the pursuit of a more just and equitable society.0°

John Rawls' Theory of Justice can provide valuable insights into addressing homosexual
rights issues in Zimbabwe by advocating for the protection of basic rights and equal
treatment for all individuals, regardless of their sexual orientation. Rawls' "veil of
ignorance" concept encourages decision-makers to make choices without knowing their
social position, ensuring impartiality.1°® Applying this to the context of gay rights,

policymakers could imagine themselves as individuals unaware of their sexual

103 Mikhail, J. M. (2000). Rawls' linguistic analogy: A study of the “generative grammar” model of moral
theory described by John Rawls in “A Theory of Justice”. Cornell University. pp67

104 Said, M. Y., & Nurhayati, Y. (2021). A review on Rawls Theory of Justice. International Journal of Law,
Environment, and Natural Resources, 1(1), pp 29.

105 | essnoff, M. (1971). John Rawls' theory of justice. Political Studies, 19(1), pp 63.

106 Kretz, A. J. (2012). From" Kill the gays" to" Kill the gay rights movement": The future of homosexuality
legislation in Africa. Nw. UJ Int'l Hum. Rts., 11, 207.
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orientation, leading to a more empathetic and fair approach.!®” Rawls' theory also
highlights the importance of social and economic inequalities benefiting the least
advantaged. In the case of gay rights, this could entail creating policies that not only
legalize and protect LGBTQ+ individuals but also actively work to diminish societal
discrimination, providing them with opportunities and resources. By adhering to Rawls’
principles of fairness and equality, Zimbabwe could progress toward a more inclusive and

just society that respects the rights of its gay citizens.

Rawls' principle of justice requires that society's institutions work to the benefit of all,
especially the least advantaged.'®® In the case of the Ndebele minority, who have
historically faced marginalization and discrimination, Rawls' theory suggests that policies
should aim to rectify past injustices and promote cultural preservation.'®® For instance,
the government could invest in educational programs that teach Ndebele history,
language, and culture, fostering a sense of identity and belonging. Additionally, economic
opportunities and resources could be channelled into regions predominantly inhabited by
the Ndebele to ensure their socio-economic advancement, aligning with Rawls' goal of

narrowing social inequalities.1°

Rawls' emphasis on protecting the most vulnerable members of society aligns with
addressing the rights of children in Zimbabwe. Policies can be designed to provide equal
access to quality education, healthcare, and social services for all children, regardless of
their background. 1! Rawls' principles advocate for ensuring that children have a fair start
in life and are given opportunities to develop their potential. For example, investing in

schools and healthcare facilities in underserved areas, where children might face

107 Epprecht, M. (2001). “What an abomination, a rottenness of culture”: Reflections upon the Gay Rights
Movement in Southern Africa. Canadian Journal of Development Studies/Revue canadienne d'études du
développement, 22(4), pp 1089.

108 Moyo, K. (2011). Minorities in Postcolonial Transitions: The Ndebele in Zimbabwe. African Journal of
Legal Studies, 4(2), pp 149.

109 Mdlongwa, T., Moyo, T., & Ncube, B. (2015). Ethnicity, domination and tyranny: A Case for the
Ndebele people in Running with Mother (2012).

110 Muzondidya, J. (2004). Zimbabwe for Zimbabweans. Injustice and Political Reconciliation, pp 213.

111 Moyo, K. (2011). Minorities in Postcolonial Transitions: The Ndebele in Zimbabwe. African Journal of
Legal Studies, 4(2), pp 149.
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additional challenges, would reflect Rawls' commitment to providing a fair and just society

for all citizens.112

2.7 Historical Background of Violence in Zimbabwe

Zimbabwe's history has been marked by a series of violent incidents and widespread
violations of human rights. Examples of these include the Gukurahundi genocide in the
1980s, the tumultuous and violent land reform program, the 2005 Operation
Murambatsvina (known as the "urban clean-up" effort), as well as large-scale
displacements associated with electoral violence in 2000, 2002, and 2008. Ndlovu-
Gatsheni argues that violence has played a significant role in shaping Zimbabwe's past
and present. He asserts that the enduring effects of violence and the lack of accountability
have greatly impacted Zimbabwe's journey from being a colony to becoming an
independent republic. Furthermore, he argues that since the year 2000, Zimbabwe has
experienced an extraordinary disaster and turmoil, deviating from its initially promising
post-independence trajectory.!'®* He locates a "culture of violence" within three
undemocratic moments and historical processes that produced Zimbabwe.!'* The first
was the country's patriarchal and often violent pre-colonial history (before 1890) when
political cultures and practices were inspired and pervaded by hierarchical and kinship
ideologies rather than modern-day competitive ideologies.!'® Second, a violent colonial
effort imposed an undemocratic regime based on white supremacy, patriarchy, and
violent authoritarianism from 1890 to 1980.!!® This administration was racist and

patriarchal because blacks and women were barred from participating in the country's

112 Moyo, K. (2011). Minorities in Postcolonial Transitions: The Ndebele in Zimbabwe. African Journal of
Legal Studies, 4(2), pp 149.

113 Bratton, M. and Masunungure, E., 2007. Popular reactions to state repression: Operation
Murambatsvina in Zimbabwe. African Affairs, 106(422) 21

114 Bratton, M. and Masunungure, E., 2007. Popular reactions to state repression: Operation
Murambatsvina in Zimbabwe. African Affairs, 106(422) 21

115 Raftopoulos, B. and Mlambo, A. eds., 2009. Becoming Zimbabwe. A History from the Pre-colonial
Period to 2008: A History from the Pre-colonial Period to 2008. African Books Collective.

116 The National Transition Justice Working Group of Zimbabwe (2017) A Guide to Understanding the
National Peace and Reconciliation Commission in Zimbabwe.
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political processes. Minority groups were also subjected to discrimination. The third factor
was the rise of African nationalism (roughly 1960-1979), which sparked violent and armed
military opposition across southern Africa. This period was marked by authoritarianism,
commands, and the suppression of opposition, which favoured violent problem-solving

over conversation and nationalism, according to Ndlovu-Gatsheni. 1/

According to Machakanja, Zimbabwe was considered a violent nation since Cecil John
Rhodes invaded precolonial kingdoms and Britain's successive conquest of Rhodesia.*®
Benyera goes on to describe, Zimbabwe as a very violent state before, during, and after
colonization.''® The author further states that Zimbabwe has had small periods of
improvement followed by longer and often intractable cycles of obstacles, which may

easily be taken as the country's dominating narrative.?

Since colonial times, solving problems with violence has been widely used and favoured
as a means of resolving social and political disagreements, Zimbabwe has remained a
shattered and broken society. Social trust has been destroyed, resulting in community
divisions and dysfunctional society. Violence, abuse, menaces, and harassment of
opposing opinions and voices were all used to suppress dissent and opposition by
successive administrations.*?! Since these anti-democratic techniqgues made sure that
elected governments-maintained power, the cost to society outweighed the ideological
advantages over time. This has not been aided by the fact that, until recent times, with

the establishment of the Organ for National Healing, Reconciliation, and Integration

7Beach, D., 1999. Zimbabwe: Pre-colonial history, demographic disaster and the

university. Zambezia, 26(1), 33.

118 Beach, D., 1999. Zimbabwe: Pre-colonial history, demographic disaster and the

university. Zambezia, 26(1), 33.

119 Beach, D., 1999. Zimbabwe: Pre-colonial history, demographic disaster and the

university. Zambezia, 26(1), 33.

120 Moyo, Thandekile (2018) ‘G-u-k-u-r-a-h-u-n-d-i. We Dare Not Speak its Name’, Mail & Guardian, 5
October, Available at: <https://mg.co.za/article/2018-10-05-00-g-u-k-u-r-a-h-u-n-d-i>.

121 Cameron, Hazel (2018) State-organized Starvation: A Weapon of Extreme Mass Violence in
Matabeleland South, 1984. Genocide Studies International, 12 (1), pp. 26—47. See also: Doran, Stuart
(2017) Kingdom, Power and Glory: Mugabe, ZANU and the Quest for Supremacy 1960-1987.
Johannesburg: Sithatha Publications.
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(ONHRI), the NPRC's possibilities of accomplishing lengthy stability and peace in

Zimbabwe remained a stumbling block.'??

Scholars such as Ndlovu-Gatsheni and Chiweshe argue this is due, in part, to a lack of
holistic and comprehensive recovery and reconciliation strategies that ought to have
explored previous human rights abuses, crime, and discord to assist truth-telling,
nationwide healing, and rapprochement as important building blocks for nation-building.
A large percentage of today’s modern disagreements and conflicts still revolve around

national power (politics) and socioeconomic problems. 123

2.6 Conclusion

This chapter provided definitions and explanations of key concepts such as transitional
justice, human rights, minority groups and others It also provided the theoretical
framework of the study as well as provide a historical perception of Zimbabwe’s history
with violence. This chapter sets the tone of the study and gives a perspective of the study.
If the Zimbabwean government seeks to ensure that there is transitional justice in
Zimbabwe now or in future, it should be guided by the purpose articulated in this chapter.
The definitions and explanations of key concepts set the foundation for further discussion

in chapter three.

122 Mbawadzawo, Melody and Ngwazi, Nomfundo (2013) Mediating Peace in Africa: Enhancing the Role
of Southern African Women in Mediation. Policy and Practice Brief, ACCORD.

123 Ndlovu-Gatsheni, Sabelo (2009) Do ‘Zimbabweans’ Exist? Trajectories of Nationalism, National
Identity Formation and Crisis in a Postcolonial State. Oxford: Peter Lang AG International Academic
Publishers. See also: Ndlovu-Gatsheni, Sabelo (2011) The Zimbabwean Nation-state Project — A
Historical Diagnosis of Identity and Power-based Conflicts in a Postcolonial State. Paper presented at the
Nordiska Afrika Institutet, Uppsala, Sweden.
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CHAPTER 3: HUMAN RIGHTS ABUSES IN ZIMBABWE AND LEGISLATIVE
PROVISIONS THAT DEAL WITH TRANSITIONAL JUSTICE

3.1 Introduction

This chapter focuses on a series of human rights abuses in Zimbabwe. It seeks to argue
that most of these human rights abuses were carried out by the government or its cronies.
This chapter is an extension of chapter two as it provides a detailed account of the
injustices that were and continue to be perpetrated against the minority groups in
Zimbabwe A series of violations of human rights violations against minority groups will be
looked into. After considering a number of these human rights violations, attention will

then be drawn to some legislative enactments that protect minority rights.

3.2 Human Rights and The Concept of Transitional Justice in Zimbabwe

The researcher turns to a discussion and analysis of human rights violations between
1980 and 2017. This discussion is important as it seeks to establish that transitional
justice is required to give closure to the victims of systematic violation. For the current
government to activate transitional justice measures, there should be identified human

rights violations. Some of the human rights violations are discussed below.

3.2.1. The Gukurahundi Massacres: 1983-1987%%4

Zimbabwe has a lengthy history of violence that may be traced back to precolonial times,
colonial rule, and post-independence.'?®> However, the focus of this research was on the
period following the independence elections. The first remaining matter, in this case,
involves the Mugabe administration and the Ndebele people in Matabeleland and the
Midlands area. Various theories exist as to why the Gukurahundi genocide occurred in
Zimbabwe between 1983 and 1987.1%6 ZANU-PF and the Zimbabwe African People's

Union were the two main political parties fighting for Zimbabwe's [...] Following the

124 On 26 January 1983, the Fifth Brigade was deployed in the northern part of the Matabeleland province
and the massacre of people began within a few days. See Gusha | ‘Memories of Gukurahundi Massacre
and the Challenge of Reconciliation,” The Church History Society and UNISA Press, 2019.

125 Gregory, M., 1981. Zimbabwe 1980: politicisation through armed struggle and electoral mobilisation.
Journal of Commonwealth & Comparative Politics, 19(1), pp. 63-94.

126 Ndlovu-Gatsheni, S., 2003. Dynamics of the Zimbabwe Crisis in the 21 st Century. African Journal on
Conflict Resolution, 3(1), pp. 99-134.

39

https://uwcscholar.uwc.ac.za/



signing of the Lancaster House Agreement by Nkomo, tensions emerged between the
two political parties in Zimbabwe. Despite the presence of two major political parties at
the time, Mugabe expressed support for the establishment of a one-party state after the
Lancaster House negotiations. Soon after Mugabe and Joshua.?” Kriger suggests that
the idea of a one-party state may have played a role in the tragic events of the
Gukurahundi, a period marked by the killing of approximately 20,000 Ndebele individuals
in the regions of Matabeleland and Midlands.?® Mugabe's vision of establishing a one-
party state faced obstacles as ZAPU posed a significant threat to his new regime. *?° In
1980, it became evident that Mugabe had no intention of sharing power with ZAPU, as
evidenced by the power-sharing arrangement that only allocated five cabinet positions to
ZAPU. 1*° The concept of establishing a one-party state comprising the Shona Zezuru
people had already been conceived before independence, and Mugabe was resolute and

explicit about pursuing this idea as can be noted in the following quote:

...as clear as day follows night ... ZANU-PF will rule in Zimbabwe forever. There is no
other party besides ours that will rule this country. (Prime Minister Mugabe, January
1982).131

Mugabe's goal to establish an authoritarian dictatorship was already in motion, according
to such statements. This could indicate that, despite the existence of another significant
party in Zimbabwe, ZANU PF and Mugabe were determined to eliminate ZAPU. This
comment also confirms another assumption: Gukurahundi was a man-made process

designed to eliminate ZAPU.

127 Laakso, L., 1999. Voting without choosing: State making and elections in Zimbabwe. Helsinki:
Department of Political Science, University of Helsinki.

128 Acemoglu, D., Johnson, S. & Robinson, J., 2001. The colonial origins of comparative development: An
empirical investigation. American economic review, 91(5), pp. 1369-1401.

125 Ndlovu-Gatsheni, S., 2007. Re-thinking the colonial encounter in Zimbabwe in the early twentieth
century. Journal of Southern African Studies, 33(1), pp. 173-191.

130 | aakso, L., 1999. Voting without choosing: State making and elections in Zimbabwe. Helsinki:
Department of Political Science, University of Helsinki.

131 Shaw, W., 1986. Towards the one-party state in Zimbabwe: a study in African political thought. The
Journal of Modern African Studies, 24(3), pp. 373-394.
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The events leading up to the Gukurahundi demonstrate that ZANU PF faced a struggle
to consolidate power under a single-party state. In 1980, the military wings of ZANU,
ZAPU, and the Rhodesian army were organized into four separate brigades as part of the
disarmament process. The problem was to keep rebels under control, with ZANU PF
soldiers terrorizing Zimbabwe's north and east, as well as Matabeleland. People in
Matabeleland and Midlands provinces were terrorized by the dissidents. Given this
context, Mugabe enlisted a section of the 5th brigade, primarily made up of ZeZurus,
Mugabe's lineage, to train in North Korea. Military caches were discovered on the farm of
ZAPU in 1982.132 The ZAPU ministers were fired as a result of this. The 5th Brigade was
sent to Matabeleland and the Midlands Province in 1983 and 1987.1%2 During this time,
dissidents in the region targeted high-profile persons, including white people. Due to
guerilla warfare abilities acquired during the liberation war, the 5th Brigade targeted any
man in the areas suspected of being dissident, even when they (some) were difficult to
identify.13* Women were raped, killed, and the property was ruined as late as 2018,
according to a documentary by Zenzele Ndebele on Gukurahundi [provide reference].
According to Ndlovu-Gatsheni (2003) [mix up of rerefencing], the 5th brigade considered
themselves as Shona saviours, dispatched to avenge the Shona tribe's pre-colonial
attacks and dominance by the Ndebele tribe. The new generation of Ndebele people was
forced to bear the consequences of their forefathers' sins (Ndlovu-Gatsheni, 2003). As
the brigade embarked on the "Shana-isation” of the region" mission, the Ndebele rural
people were forced to learn Shona'®®, The intention to erase the Ndebele people's identity
was evident in the actions carried out by the 5th Brigade during their operations against
dissidents. These actions had devastating effects on the general public, who bore the

brunt of the violence. The 5th Brigade acted without accountability, resulting in a

132 Chigora, P., Guzura, T. & Mutumburanzou, J., 2011. The challenges facing opposition political parties
in rural Zimbabwe within 2000- 2008. African Journal of Political Science and International Relations,
5(7), pp. 358-366.

133 Manganga, K., 2014. A historical study of industrial ethnicity in urban colonial Zimbabwe and its
contemporary transitions: The case of African Harare, c. 1890-1980, Stellenbosch: Stellenbosch
University.

134 Sithole, M. & Makumbe, J., 1997. Elections in Zimbabwe: The ZANU (PF) hegemony and its incipient
decline. African Journal of Political Science/Revue Africaine de Science Politique, pp. 122-139.

135 Ndlovu-Gatsheni, S., 2017. Joshua Mgabuko Nkomo of Zimbabwe: Politics, Power, and Memory.
London: Springer.
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significant number of casualties. In response, the dissidents also resorted to targeting the
public, committing acts of murder and sexual violence, particularly against young girls in
different communities. The aftermath of the Gukurahundi period caused the disintegration
of marriages and left lasting social impacts on the affected communities. One village man

had this to say:

“The dissidents brutalised me, there was a shootout by soldiers, Castro a famous
dissident and another was killed. Two of the dissidents accused me of selling out on
Castro and | thought that they were going to kill me...They used wire to tire my hands

and started beating me...they raped my wife and kids.136”

This demonstrates that the crimes were committed not just by soldiers of the 5th brigade,
but also by dissidents who did significant harm in the areas from where they came.
Community members lost family members, livestock, and young girls and women were
raped, exposing human rights violations and necessitating a transitional justice
process,’®’ Gukurahundi's victims suffered, and the population was encouraged to
believe that the peasants slaughtered in the process were assisting the insurgents, and
thus were dissidents themselves. This is what the then-Home Affairs Minister, who was

born in the same province, had to say about the presumed dissidents.

“‘We want to wipe out ZAPU leadership. You have only seen the warning lights. We
haven't yet reached full blast... the murderous organisation and its murderous leadership
must be hit so hard that it does not feel obliged to do the things it has been doing.*3” In
April 1983, the Prime Minister at the time, Robert Mugabe, who held significant executive
powers surpassing those of the sitting president, made a declaration stating, "When men
and women provide food for the dissidents when we get there, we eradicate them. We do

not differentiate when we fight, because we cannot tell who is a dissident and who is

136 Ndlovu-Gatsheni, S., 2017. Joshua Mgabuko Nkomo of Zimbabwe: Politics, Power, and Memory.
London: Springer

137 Ndlovu-Gatsheni, S., 2003. Dynamics of the Zimbabwe Crisis in the 21 st Century. African Journal on
Conflict Resolution, 3(1), pp. 99-134.

138 Ndlovu-Gatsheni, S., 2003. Dynamics of the Zimbabwe Crisis in the 21 st Century. African Journal on
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not."*3°. The then Minister of State Security had these words to say to the Matebeland

people.

Blessed are they, who will follow the path of the government laws for their days on earth
shall be increased. But woe unto those who will choose the path of collaboration with

dissidents for we will certainly shorten their stay on earth4°

The statements made by the three leaders provided legitimacy to the atrocities committed
in Matabeleland. As a result of the political leadership’'s endorsement of the 5th Brigade's
actions, the voices of the oppressed were silenced. The consequences were profound,
as ZANU PF implemented a form of justice that favoured the winners, the military became
an instrument of the party to exert control, and the Ndebele people were denied closure
and the opportunity to give proper burials to their deceased in mass graves. The Ndebele
community perceived the army as being above the law based on their experiences. “This
sentiment is reflected in numerous interviews conducted in Matabeleland, where
individuals expressed their fear by saying, "amasotsha ngiyawesaba ngoba ayabulala™ (I

fear the soldiers because they Kkill).

The truth is that soldiers' primary responsibility is to protect civilians, not to wage war on
their people. Many families who lost loved ones as a result of the crimes done against
them during this period have animosity and a stockpile of stories repressed in anguish.
As cries for transitional justice grow, the lack of corrective measures to bring closure to
the three-decade-long crimes committed continues to haunt ZANU PF. The research
review highlights a significant finding regarding the current president of Zimbabwe,
Emmerson Dambudzo Mnangagwa, and his involvement in the events of Matabeleland
and Midlands Province. Mnangagwa, being one of the leaders who authorized the killings
during that period, raises important questions about how he can effectively deliver

transitional justice, considering his assumed role as a perpetrator who now holds power.

139 Ndlovu-Gatsheni, S., 2009. Making sense of Mugabeism in local and global politics:,So Blair, keep
your England and let me keep my Zimbabwe". Third World Quarterly, 30(6), pp. 1139-1158.

140 Ndlovu-Gatsheni, S., 2012. Rethinking Chimurenga and Gukurahundi in Zimbabwe: A critique of
partisan national history. African studies review, 55(3), pp. 1-26.
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It is worth noting that former President Mugabe, in a gesture of sympathy, referred to the

Gukurahundi period as "a period of madness" for those responsible for these atrocities.*

The government terrorized the Ndebele minority community, there is no doubt about that.
The origins of Gukurahundi are thought to date back to the 1980 Entumbane battles, in
which many troops from the Zanu PF and ZAPU patrties clashed, killing several people.
Following these skirmishes, the Zanu PF administration, which was in power at the time,
exploited state resources by using the North Korean-trained fifth brigade to perpetrate
violence against people. If it was a retaliation for the Entumbane confrontations, it is
difficult to understand why the authorities of the time used violence against unarmed
individuals. The government ought to have dealt with the armed group of the ZAPU as

opposed to killing innocent civilians.4?

Especially if itis considered that Robert Mugabe's claim that he wished to fight insurgency
is true, there is no justification for killing civilians, even amid war. Civilians are protected
by the Constitution itself. This is in line with international agreements. The magnitude of
the damage is unavoidable. Although no specific or agreed-upon figure for the number of
civilians slain in the Gukurahundi massacres exists, [it is widely assumed [out of thin air]
that at least two thousand people died. According to the findings of the Catholic
Commission for Justice and Peace in Zimbabwe, at least 2000 persons were. It also
speculates that the correct number could be more than 8,000. Dorran!*® Dorran shares
a different view and from the research conducted, he opines that from the local Ndebele
people, the figure of those who were killed is at least 20,000. Hill*** puts the figure at

almost 40,000. Stiff, 24> while analysing the International Red Cross report says that in

141 Rapanyane, MB., Tirivangasi, HM. & Sethole, FR., 2020. Politics, Economy and Financial Prosperity
beyond Repair: Is Mnangagwa, Zimbabwe"s Renounced Savior of the Day in the post Mugabe-Era?
African Rennaisance, 17(2), pp. 179-200.

142 Ndoma, S., 2015. Demand for competitive multiparty politics is high in Zimbabwe. Cape Town:
Afrobarometer

143 Doran S, ‘Zimbabwe: New documents claim to prove Mugabe ordered Gukurahundi killings’ (2015),
the Guardian.

144 Hill G, ‘The Battle for Zimbabwe: The Final Countdown. Johannesburg: (2005) Struik. 1ISBN 978-1-
86872-652-3 at 77.

145 Stiff P, ‘Cry Zimbabwe: Independence — Twenty Years on.’ (2004) Galago. ISBN 978-1-919854-02-1 at
181-228.
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February 1983 the International Red Cross disclosed that 1,200 Ndebele had been
murdered that month alone. In 2005, the International Association of Genocide
Scholars estimated the death toll at 20,000.

Although there is no agreed figure on the victims of the Gukurahundi atrocities, it is clear
that many people were killed, most of whom were innocent civilians. Civilians were
tortured and some sustained serious injuries. Some are still alive while some have since
passed on. For the victims that are still alive, the government should take the blame and
ensure that measures are put in place to redress the harm suffered if the government is

to get the confidence of the Ndebele people.

3.2.3 Electoral Violence as a Political Violence Tool

This subsection builds upon our initial premise, emphasizing the ongoing significance of
political violence and human rights abuses in Zimbabwe. These factors highlight the
urgent need for transitional justice in the country.1#® Electoral violence refers to the use
of violence, coercion, or intimidation during electoral processes to influence political

outcomes.

Various factors contribute to the occurrence of electoral violence. One primary cause is
the high stakes associated with elections, as power and resources are at stake. Political
competition, particularly in contexts of high polarization, can exacerbate tensions and lead
to violent confrontations. Social and economic disparities, ethnic or religious divisions,
and historical grievances also play a role in fueling electoral violence. Weak democratic
institutions, ineffective law enforcement, and a culture of impunity can create an

environment conducive to violence during elections.

Electoral violence has severe repercussions for individuals, communities, and the overall
democratic fabric of a nation. First and foremost, it undermines citizens' trust in the
electoral process, leading to a loss of confidence in democratic institutions. It hampers
political participation, as citizens may fear exercising their voting rights due to violence or

intimidation. Electoral violence can also result in loss of life, physical harm, displacement

146 Stiff P, ‘Cry Zimbabwe: Independence — Twenty Years on.’ (2004) Galago. ISBN 978-1-919854-02-1 at
181-228
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of populations, and property destruction, causing deep social and economic instability.
Moreover, it perpetuates cycles of violence, as grievances arising from electoral violence

can fuel further conflicts.

Efforts to prevent and mitigate electoral violence are crucial for ensuring the integrity of
electoral processes and safeguarding democratic values. Key strategies include, building
strong democratic institutions that are transparent, accountable, and capable of managing
electoral processes effectively can help reduce the potential for violence. This includes
bolstering electoral management bodies, improving electoral laws, and enhancing the
independence of the judiciary. Encouraging dialogue among political actors, civil society
organizations, and communities can help resolve conflicts peacefully and foster a culture
of inclusivity. Mediation efforts by impartial third parties can also facilitate constructive

engagement and compromise.

Effective security measures, such as the deployment of law enforcement agencies to
deter violence, can help ensure the safety of voters, candidates, and election officials.
Security personnel should be trained in handling electoral violence situations and
enforcing the rule of law. Educating citizens on their rights, electoral processes, and the
importance of peaceful participation can empower them to make informed choices and
resist manipulation or coercion. Civic education initiatives should promote tolerance,
respect for diversity, and non-violent conflict resolution. International organizations,
regional bodies, and the international community can play a crucial role in monitoring
elections, providing technical assistance, and exerting diplomatic pressure to uphold
democratic principles. Election observation missions can help deter violence and ensure
transparency. Electoral violence poses significant threats to democratic processes and
political stability. Understanding its causes, consequences, and prevention strategies is
essential for fostering inclusive, peaceful, and credible elections. By strengthening
democratic institutions, promoting dialogue, enhancing security measures, engaging
citizens, and leveraging international support, societies can work towards preventing
electoral violence and building resilient democratic systems that reflect the will of the

people.
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The researcher examined materials about electoral violence, deaths, and
disappearances, encompassing the pre-election, election, and post-election periods. The
study focused on emerging themes during the years 1980 to 2018. Various actors have
been implicated in election violence, harassment, and human rights violations, and their
actions are widely documented. This is following the findings presented in the study titled

"Disputed elections in Zimbabwe: Problems and Prospects. 4.

From the year 2000 to 2013, this group consisted primarily of unemployed youngsters
who were bought by political leaders (mainly from the ruling party) to terrorize potential
voters.1*® "Operation makavhotera papi" was the most well-known operation they carried
out “Operation where did you vote”. Many people lost limbs and hands as a result of those
who were labelled sell-outs having their hands and limbs amputated.'*° The intimidation
of communities resulted in the tragic deaths and disappearances of numerous opposition
members, along with targeted assassinations of opposition activists. These actions
directly infringed upon the democratic right of citizens to freely choose their preferred
political representatives. Notably, a symbiotic relationship emerged between unemployed
youth, the Chipangano group, and politicians, with the youth receiving financial incentives
and patronage while politicians garnered support from fearful citizens. While evidence
overwhelmingly implicates the ruling party, ZANU PF, and its affiliated branches in the
majority of electoral violence incidents, other research findings have also brought forth
intriguing revelations.'>° For example, a study conducted by Armed Conflict Location and
Crisis (ACLED) between 1998 and 2018 revealed several events and individuals

147 Tirivangasi, HM., 2019b. Revisiting the aftermath of the 2008 Zimbabwe power sharing deal. (End-of-
module paper).: I0B, University of Antwerp..
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engaged, indicating that there are at least several incidents involving different actors

perpetrating political violence.%?

The youth, according to Hodzi*®?, were also used to perpetrate election violence. As the
youth and war veterans used government cars to go into different rural locations and
commit acts of violence, they became members of ZANU PF's militia'®3. In the same way
that the army and the police guarded the country, the war veterans were shortly to
become the guardians of ZANU PF. War veterans and youth, on the other hand, were the
ones who went out to kidnap and torture people in the community who were opposition
leaders'™*. To harness the effectiveness of youth, the government implemented a youth
program aimed at transforming and mobilizing young individuals. Led by the late minister
Border Gezi, a youth militia program was established and named after him. These youth
were trained in line with party ethics and revolutionary ideologies and subsequently
deployed to intimidate various communities. The same youth inflicted violence on the

opposition during the 2002 elections.*®®

Bratton and Masunungure assert that following the 2018 elections, the military, following
past occurrences, launched an attack on the general public, resulting in the deaths of six
individuals and leaving hundreds injured. In their Afrobarometer survey, which
encompassed nationwide research, Bratton and Masunungure, discovered that despite
the removal of authoritarian leader Robert Mugabe, approximately 71 per cent of
Zimbabweans interviewed expressed opposition towards or lack of support for military
rule. Encouragingly, 61 per cent of Zimbabweans expressed the desire for the military to

maintain political neutrality. The distressing images of the army opening fire on its citizens

151 Moyo, J., 2011. Zanu-PF’s Militia Feeds on Extortion. [Online] Available at:
https://mq.co.za/article/2011-11-18-zanupfs-militiafeeds-on-extortion

152 Hodzi, O., 2014. The youth factor in Zimbabwe's 2013 harmonised elections. Journal of African
Elections, 13(2), pp. 48-70.

153 Makumbe, J., 2002. Zimbabwe's hijacked election. Journal of Democracy, 13(4), pp. 87-101.
154 Masunungure, E., 2009. A Militarised Election. Defying the Winds of Change. Harare: Konrad
Adenauer Foundation and Weaver Press.
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continue to haunt the collective consciousness.'®® In a well-documented case, the police
were also used by the state to inflict pain on the opposition parties over the years and this
is revealed by the incident where the police terrorized the late opposition leader Morgan

Tsvangirai and his supporterst®’

3.2.4 The farm/land invasions (2000-2006)

Zimbabwe's Fast Track Land Reform Program, combined with politically motivated
intimidation and harassment, has resulted in the internal displacement of over 150,000
former farm labourers, as well as the exodus of thousands of Zimbabweans.'*® The
Zimbabwean government refuses to accept that its land redistribution scheme has
resulted in forced displacement. To make matters worse, government authorities are
increasingly restricting humanitarian agencies' and independent experts' access to
farming areas, making it impossible for the displaced and other vulnerable populations to

get aid.1>°

Food supply has decreased, while inflation has soared to almost 400 per cent every year.
Unemployment has quickly spread across the country. A total of 78 per cent of farm
employees have lost their jobs, accounting for 25% of the nation's active workforce.°
The results of the government of Zimbabwe's Fast Track Land Reform program's poor
implementation, exacerbated by the recent regional drought that has hampered grain

production, have precipitated this catastrophe.5?
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161 Thomas, N.H., 2003. Land reform in Zimbabwe. Third World Quarterly, 24(4),691.

49

https://uwcscholar.uwc.ac.za/



The Fast Track Land Reform initiative, which began in 2000 and was characterized by
coercive evictions and seizures of primarily white-owned commercial farms, was
designed to help the landless, who had been living in overcrowded slums throughout
Zimbabwe. According to government figures, approximately 2% of former farm labourers
had been given land by mid-2002. According to a survey performed before the start of the
initiative, It has been noted that 53 per cent of former farm employees desired land
access. Furthermore, despite the Zimbabwean government's stated desire to eliminate
land ownership inequities, just 16 per cent of redistributed land has gone to women,

reinforcing the biases of traditional land ownership and prior farm ownership rates.62

Some of the farms were taken up by ZANU-PF (Zimbabwe African National Union-
Patriotic Front) political sympathizers, while others were given to real "new settlers,"
many of whom had no experience farming commercially. Despite official declarations that
the program was completed in 2002, coercive land grabs remain far from ended. Since
the beginning of 2004, 900 farms have been listed for compulsory acquisition, mostly in
the three Mashonaland provinces of Manicaland, Midlands, and Masvingo, according to

press sources.13

Several of the farmlands designated for purchase under the Fast Track Land Reform
program were forcibly seized. Allegations abound of "war veterans" and ZANU-PF youth
militia infiltrating farms, and intimidating agricultural owners. The ruling party and its
supporters accuse agricultural labourers of sympathizing with white farmers and being
affiliated with the opposition party, the Movement for Democratic Change (MDC). In
numerous instances, workers were abruptly ordered to vacate their homes without any

opportunity to collect their belongings. To evict farmers and prevent former agricultural

162 Bratton, N., 2011. Violence, partisanship and transitional justice in Zimbabwe. The Journal of Modern
African Studies, 49(3), pp. 353-380.

163 Donnelly, D., 2011. The Global Political Agreement and democratic transition in Zimbabwe. Oxford
Transitional Justice Research Working Paper Series.
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workers from returning. Some people associated with the ruling party employed coercive

measures. Human trafficking has been recorded by NGOs in Zimbabwe.6

Some farm workers who faced eviction were evicted violently. Economic conditions on
the previous commercial farms have also contributed to displacement. A lack of farm
materials and proper agricultural equipment has led to no cultivation by the newcomers.
They cannot also deliver the services that prior commercial farmers gave to the
agricultural worker population. Only a few farm employees have been able to secure

permanent employment, and they usually do so at a significantly reduced wage.%°

Assessing the scale of forced displacement is challenging due to the complexities of the
situation for former farm labourers and the impediments erected by the present
Zimbabwean government. In the year 2000, it was estimated that 315,000 agricultural
worker households existed. RI estimates that there were around 1 million former
agricultural labourers and dependants at the time of the Fast Track Land Reform initiative,
based on five-person average household size and the fact that half of the farm employees
were unmarried. An estimated 50 to 70 per cent of these farm employees have remained

on the farms.166

Zimbabwean current government disputes that individuals are indeed being transported
forcibly, claiming that all former agricultural employees had the option of leaving the fields
or not. The phrase "mobile vulnerable populations” is preferred by the government to
characterize them. The observations of Rl on forced displacement in Zimbabwe

correspond to the internationally accepted legal notion of internal displacement.®’ If the

164 Human-Rights-Forum, 2016. Transitional Justice in Pre-Transitional Times: Are there any lessons for
Zimbabwe? [Online] Available at: mhttp://www.hrforumzim.org/wpcontent/uploads/2016/11/Transitional-
Justice-in-pretransitional-times.pdf
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government accepted that internally displaced people existed in Zimbabwe, it would be a
public acknowledgement of its failure to provide protection and help to the displaced

people.

In addition to rejecting any participation in the relocation, the Zimbabwean government
has blocked humanitarian access to rural regions. This has hampered both the collection
of credible data on the number of persons impacted by the crisis and the distribution of
humanitarian aid to vulnerable populations.®® Previous agricultural labourers have opted
to stay on the farms in the majority of cases, only departing under pressure. Prior farm
labourers are frequently stuck working the land. Some who stay mostly on farms have
limited employment prospects and a bleak future. Some people are on the verge of famine

because they don't have access to food or services.®°

Farm labourers are constantly intimidated in other circumstances, particularly on
properties seized by farmers linked with opposing parties. Following the seizure of these
farms,1’° Because their previous masters were hostile to the ruling party, the agricultural
employees were considered loyal to him and the opposition party. Farm labourers are
harassed by so-called "pungwes," or hoodlums, who hold all-night rallies in favour of
Zanu-PF and teach them "how to vote." Since April of this year, 5,000 households have
been besieged by police and soldiers on the Kondozi and Charleswood farms in
Manicaland province.!’* No one has been able to access the property to examine the
conditions of these internally "stuck,” but reports indicate that they are not allowed to

escape and face frequent threats.'?

168 Human-Rights-Watch, 2008. “Bullets for Each of You” State-Sponsored Violence since Zimbabwe's
March 29 Elections. [Online] Available at: https://www.hrw.org/report/2008/06/09/bullets-each-you/state-
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Many former farm labourers migrated to Botswana, South Africa, Zambia, and
Mozambique, which are all neighbours. Previous farm labourers have accompanied
former commercial farmers to their new farms in neighbouring nations, mostly trained
foremen. Others have followed more traditional migratory routes, looking for work as farm
workers in South Africa's border regions. Despite the economic benefits of migration,
many former farm labourers fled Zimbabwe because of political persecution and should

be considered genuine refugees."*’®

3.2.5 Abuse of Sexual Minorities

Since Zimbabwe's independence, both the government as well as the mass of
Zimbabweans have had a hostile attitude toward lesbians, bisexuals, transgender, and
intersex people, as well as those thought to be such. These sexual minority groups are
frequently referred to as 'LGBTI people'.r™* Their experiences with May, however, differ.
All LGBTI people all over the world share an inborn and unchangeable heritage or trait.
They share a shared trait or idea that is so vital for your personality and morality that they
should not be compelled to give it up.!”® They do have a distinct identity that the
surrounding community perceives as distinct. In Zimbabwe, this minority group of people
face a real risk of prosecution because of the laws in existence.'’® Thus wherever they
live in the country, they have to conceal their real sexual identity lest they will be
prosecuted. This has been the position since the period of the former president the late
Robert Mugabe until now.!’” Senior figures in the government, particularly former
president Robert Mugabe, used anti-LGBTI rhetoric in public addresses. The authorities

are also reported to commonly harass LGBTI persons on the grounds of loitering,

173 Slymediatv-Online-Tv-Network, 2018. Jim Kunaka tells it all to the commission and Zimbabweans.
[Online] Available at: https://www.youtube.com/watch?v=MCsELGETKS8

174 Muparamoto, N. and Moen, K., 2022. Taraidiwa [‘We have been raided”]: Effects of and meanings
ascribed to an assault on an LGBTI function in Harare, Zimbabwe. Journal of homosexuality, 69(11),
pp.1860-1880.

175 Mateveke, P., 2019. “If we must be freaks, let us be freaks with a voice”: Southern feminisms and
LGBTI activism in Africa. Agenda, 33(3), pp.78-86.
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indecency and public order offences.'’® The laws that were used during the Mugabe era

are still in place.

The misery of this minority group is further worsened by social, cultural and religious
pressures. So, this means that they have to conceal their sexual identities so that they

can be accepted in the social and cultural spheres.'’®

Further, the Constitution of Zimbabwe, 2013, guarantees rights to non-discrimination,
privacy, and freedom of expression, thought and association.'®® The Zimbabwean
government has firmly opposed the inclusion of constitutional rights for Lesbians, Gays,
Bisexuals, Transgender and Intersex persons. The Constitution specifically prohibits
same-sex marriage.*®! Further, The United Nations has noted that while welcoming the
inclusive non-discrimination provision in the Constitution of Zimbabwe, it is concerned
that national legislation remains inconsistent with the non-discrimination provisions of the
Convention.® |t further reiterates its concern about high levels of discrimination against
lesbians, gays, bisexuals, transgender and intersexuals. [Here reference is made to the
United Nations generally but in the footnote reference, itis a reference to a UN Committee
on the Rights of the Child].

More critical and key to note is Section 73 of the Criminal Law (Codification and Reform)

Act [Chapter 9:23] states as follows:
‘73 Sodomy

‘(1) Any male person who, with the consent of another male person, knowingly performs
with that other person anal sexual intercourse, or any act involving physical contact other

than anal sexual intercourse that would be regarded by a reasonable person to be an

178 See, Country Policy and Information Note Zimbabwe: Sexual orientation and gender identity and
expression Version 4.0 January 2019 page 8. Available at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/77500
1/CPIN- ZIM - SOGIE. V4.0e Jan 2019 .pdf accessed on 28 July 2021.

179 Mandipa, E., 2017. The suppression of sexual minority rights: A case study of Zimbabwe. Protecting
the human rights of sexual minorities in contemporary Africa, p.151.

180 Section 6 of Constitution of the Constitution of Zimbabwe

181 See The Australian Department of Foreign Affairs and Trade (DFAT) Country Information Report 2016
published 11 April 2016 (DFAT report 2016) available at http://dfat.gov.au/about-
us/publications/Documents/country-information-report-zimbabwe. pdf.

182 See United Nations Committee on the Rights of the Child Report dated 7 March 2016.]
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indecent act, shall be guilty of sodomy and liable to a fine up to or exceeding level fourteen

or imprisonment for a period not exceeding one year or both.

‘(2) Subject to subsection (3), both parties to the performance of an act referred to in
subsection (1) may be charged with and convicted of sodomy.

What is evident from the above section which remains part of Zimbabwean criminal law
is that male persons cannot indulge in sexual relations. The country’s laws specifically
prohibit men from indulging in sexual activities or any act that may be considered to be
indecent. The Contribution of Zimbabwe however provides that every citizen has the
freedom of association'®® and the right to freedom of conscience which includes freedom
to practice and propagate and give expression to their thoughts and beliefs whether in
public or in private and whether alone or together with others.® This means that if one
believes in a certain sexual orientation, he or she must be free to express themselves
and to practice such in terms of the Constitution. He or she may practice their sexual
beliefs with others or alone. The Constitution is very clear regarding this position.
However, section 73 of the Criminal Law (Codification and Reform) Act takes away such

right. This is a serious violation of human rights.

The Constitution also expressly prohibits same-sex marriages.® This, it is submitted, is
a contradiction of section 60 which allows citizens to associate and propagate their
beliefs. This is the position in Zimbabwe at the moment. The Zimbabwean government is
playing a role in the violation of sexual minorities’ rights to express themselves. It is
submitted that this is uncalled for in a democratic society. Measures should be taken to

ensure that criminalization of sexual minority rights is done away with, once and for all.

183 See section 58 of the Constitution of Zimbabwe, 2013.

184 See section 60 (1)(b) of the Constitution of Zimbabwe, 2013.

18> See section 78(3) of the Constitution of Zimbabwe. See also The US State Department report 2017,
published on 20 April 2018 which states that the Zimbabwean Constitution does not prohibit
discrimination based on sexual orientation and gender identity and further that Zimbabwean common law
prevents gay men and, to a lesser extent, lesbians from fully expressing their sexual orientation. In some
cases, it criminalizes the display of affection between men available at
https://www.state.qgov/j/drl/rls/hrrpt/humanrightsreport/index.htm#wrapper accessed on 28 July 2021.
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Furthermore, there is no explicit regulation in Zimbabwe that permits transgender persons
to change their gender marker on birth certificates or other official papers. There are no
laws or regulations in place to offer transgender persons hormone therapy or other
gender-affirming healthcare.®® Failure to provide legislation which allows for these

activities is a violation of human rights for sexual minorities.

3.2.6 Abuse of Independent Journalists as a Minority Profession

Independent journalists play a critical role in upholding democracy and informing the
public, yet they often face significant challenges and abuse in their profession. This
section of the thesis examines the abuse of independent journalists as a minority
profession, exploring the unique challenges they encounter, the consequences of press
freedom, and the importance of safeguarding their rights. Understanding and addressing
the abuses faced by independent journalists is crucial for promoting a free and
independent press, ensuring transparency, and maintaining a healthy democratic

society.87

Independent journalists confront a range of challenges, including physical violence,
intimidation, harassment, and legal persecution. They often work in hostile environments,
exposing corruption, human rights abuses, and other sensitive topics. Their critical
reporting may draw the ire of powerful individuals or entities seeking to suppress dissent
and manipulate public opinion. Additionally, independent journalists often lack the
institutional support, financial resources, and legal protections available to their
counterparts in mainstream media organizations, leaving them more vulnerable to

abuse.188

The abuse of independent journalists has severe implications for press freedom and
democratic societies. When journalists are attacked, silenced, or forced into self-

censorship, it undermines the public's access to information, inhibits the functioning of a

186 See Southern Africa Litigation Centre, Laws and Policies Affecting Transgender Persons in Southern
Africa (p.50-1), 24 September 2016 available at http://www.southernafricalitigationcentre.org/wp-
content/uploads/2017/08/Transgender-rights-in-Zimbabwe.pdf accessed on 28 July 2021.

187 Posetti, J., 2018. Combatting online abuse: When journalists and their sources are targeted. Journalism,
fake news and disinformation, pp.109-119.
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free press, and weakens democratic accountability. Abusing independent journalists
stifles investigative reporting, hinders the exposure of wrongdoing, and erodes the checks
and balances necessary for a functioning democracy. It perpetuates a climate of fear and
undermines public trust in the media, further exacerbating divisions within society.
Safeguarding press freedom and protecting independent journalists is vital for upholding
democratic principles. Several measures can help address the abuse faced by

independent journalists. These include the following.

Governments should enact and enforce robust legal frameworks that protect the rights of
journalists, including independent journalists, to report freely and without fear of reprisal.
Laws should provide mechanisms to investigate and prosecute those who perpetrate
violence or intimidation against journalists.!®® International organizations and bodies,
such as the United Nations and regional entities, should develop and promote standards
and mechanisms to protect the safety and rights of journalists. States should be
encouraged to comply with these standards and hold accountable those who violate

them.19

Independent journalists should have access to training programs that equip them with the
necessary skills to navigate challenging environments, protect their safety, and ensure
ethical reporting. Support networks and organizations dedicated to protecting journalists'
rights can provide crucial assistance and resources.®! Raising public awareness about
the importance of a free press and the abuses faced by independent journalists is
essential. Media outlets, civil society organizations, and individuals can engage in
advocacy campaigns, press freedom initiatives, and solidarity actions to amplify the

voices and stories of targeted journalists.

The abuse of independent journalists as a minority profession poses significant threats to
press freedom and democratic societies. By recognizing the unique challenges, they face

and taking concrete steps to protect their rights, societies can uphold the principles of a

189 |pid.

190 |pid.

191 Binns, A., 2017. Fair game? Journalists’ experiences of online abuse. Journal of Applied Journalism &
Media Studies, 6(2), pp.183-206.
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free press, ensure transparency, and foster democratic accountability. Safeguarding
press freedom is not only crucial for the well-being of independent journalists but also for
the public's right to information and the vitality of democratic discourse in a diverse and

inclusive society.

In this research, journalism is treated as a minority profession. Hearly and Joseph define
minority groups as those categories of people who experience relative disadvantage as
compared to members of a dominant social group.1®? From this definition, independent
journalists or journalists who work for independent media houses in Zimbabwe are, it is
submitted, a minority group of people because they have a relative disadvantage as

compared to state media journalists who are the dominant group of journalists.

Zimbabwe has a history of murdering, torturing, persecuting and prosecuting independent
journalists. In some of these acts of violence and inhuman treatment against journalists,
the government usually deny any involvement.'% In March 2007, Edward Chikombo an
independent journalist was murdered. He was believed to have sent foreign media
pictures of police brutalities against MDC supporters and the assault of Morgan
Tsvangirai. He was abducted on 29 March 2007 from his home and his body was found
afew days later.!®* To date, no one has been held accountable for the gruesome murder.

The State has not accounted for what transpired to the journalist.

Further, in 2008, there was a rise in journalist arrests immediately after the March election.

The Pulitzer Prize-winning reporter Barry Bearak was one of the victims. This drew

192 Healey and Joseph F, ‘Race, Ethnicity, Gender, & Class: The Sociology of Group Conflict and
Change,’ (2018) Stepnick.

193 Healey and Joseph F, ‘Race, Ethnicity, Gender, & Class: The Sociology of Group Conflict and
Change,’ (2018) Stepnick.

194 According to the Independent, the persons who abducted the journalists were in a silver pick-up truck
of the same make used in numerous similar abductions during a sustained three-week terror campaign
targeting government opponents. See an article called ‘Zimbabwe journalist murdered over leaked
Tsvangirai pictures,” The Independent, April 4, 2007 available at
https://www.independent.co.uk/news/world/africa/zimbabwe-journalist-murdered-over-leaked-tsvangirai-
pictures-443267.html.

58

https://uwcscholar.uwc.ac.za/


https://www.independent.co.uk/news/world/africa/zimbabwe-journalist-murdered-over-leaked-tsvangirai-pictures-443267.html
https://www.independent.co.uk/news/world/africa/zimbabwe-journalist-murdered-over-leaked-tsvangirai-pictures-443267.html

worldwide attention. He was subsequently released by the Court which dismissed the

charges, the reason that the State had failed to provide evidence of any crime.%®

The arrest and prosecution of journalists also extended post-Mugabe era. With the
Mnangagwa regime coming in, independent journalists have been arrested on several
occasions. Recently, Jeffrey Moyo, a freelancer who works for the New York Times was
arrested and taken to court under the charge of giving false information to enable foreign
journalists to enter Zimbabwe. Although this matter is still to be tested in the courts of law,
history may very well repeat itself. Many journalists have been arrested and acquitted in
Zimbabwe. Another journalist, Hopewell Chin’ono has been in and out of court. He was
arrested three times in six months.'® Chin'ono has been charged for allegedly
communicating false information and incitement to commit violence.'®’ The trial has not

commenced since then.

It is important to note that all these journalists who have been arrested, prosecuted,
tortured and persecuted are independent. No state media journalist has been arrested for
any charge. This is evidence that it is only the minority of independent journalists who are
not enjoying state protection and whose rights to freely communicate and disseminate

information are being suppressed in Zimbabwe.

3.2.7 Treatment of Minority Political Parties

The government of Zimbabwe since independence had the mentality of the establishment
of a one-party state. This was witnessed as early as 1983 when the Mugabe regime
persecuted the Ndebele people because they were supporting the late Joshua Nkomo
who was the leader of ZAPU.1% This resulted in what is popularly known as the

Gukurahundi massacres. These massacres resulted in the formation of the Unity

195 See Graham B, ‘Times Reporter is cleared by Zimbabwe’ (2008) The New York Times.
Retrieved 2008-04-17 available at https://www.nytimes.com/2008/04/17/world/africa/17bearak.html
accessed on 29 July 2021.

1% See Reuters article titled ‘Zimbabwe journalist arrested for third time in six months’ available at
https://www.reuters.com/article/uk-zimbabwe-politics-idUSKBN29D230 accessed on 28 July 2021.
197 See Hopewell Chin’ono v State HH567/20.

198 Eppel, S., (2004). Gukurahundi. The need for truth and reconciliation, pp.43-62.
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Government in 1987 when ZANU and ZAPU combined to form ZANU PF which was a
political coalition. From 1987 to 1998, there were no vocal or active opposition political
parties in Zimbabwe. It was only in 1999 that the active opposition political party, the
Movement for Democratic Change (MDC) was formed. The formation of the MDC posed
athreat to Zanu PF. It had to resort to violence to fight the MDC. It used the youth militia'®®
and war veterans to torture citizens. Zanu PF supporters also joined the torture and killing
of opposition political parties. There were killings, abductions, beatings and torture of

opposition political parties’ supporters.

There was a persistent pattern of abuses occurring without any consequences or
accountability. Serious crimes were committed without proper investigation, prosecution,
or avenues for legal redress and compensation for the victims. The police displayed little
or no substantial effort in addressing these abuses. The absence of justice and
accountability for such severe crimes is a matter of great concern and should be

prioritized by the present government.

In 2003 and 2005, food assistance was exploited as a political tool. Suspected supporters
of Zimbabwe's opposition party and residents of formerly commercial farms who were
resettled under the country's 'fast-track’ land reform program were deliberately denied
access to food. This manipulation of food aid for political gain raises serious ethical and
humanitarian concerns.?°° Of note is the political turmoil of 2008. This followed the defeat
of Robert Mugabe by Morgan Tsvangirai in the 2008 general elections. In a move to win
the presidential runoff, Mugabe and ZANU-PF embarked on a brutal crackdown against

MDC Member of Parliament, councillors, activists and perceived MDC supporters.

199 The youth militia, also known in Zimbabwe as "green bombers" because they often wear olive green
military fatigues, are part of a government-run National Youth Service Program. According to the
government, the program is aimed at training youths to be good citizens and to take part in community
services initiatives.

200 See a report by Human Rights Watch, titled ‘Not Eligible: The Politicization of Food in Zimbabwe',
October 2003, available at http://www.hrw.org/reports/2003/Zimbabwe1003/; see also Human Rights
Watch, ‘Not a Level Playing Field: Zimbabwe’s Parliamentary Elections in 2005, March 2005, available
http://hrw.org/backgrounder/africa/zimbabwe0305. pdf.
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On 23 July 2008, a distressing incident took place where a group of war veterans and
ZANU-PF supporters reportedly abducted an MDC activist named Fungisai Ziome from
her residence in Glendale, Mashonaland Central. Tragically, her burned and mutilated
body was found in a maize field three days later. This incident serves as a distressing
example of the torture and murder that occurred during that period, highlighting the
severity of the human rights violations and the need for justice and accountability. 2°* On
17 July 2008, a group of ZANU-PF militia severely beat more than fifteen MDC activists
in the area.?°? On 29 May 2008, the then Minister of Social Welfare, Nicolas Goche issued
a directive prohibiting the major international aid agency CARE International from
distributing food in Masvingo province.?%® It was stated that international aid agencies
were using food distribution programs, set up to reach Zimbabwe's population in need, to

support the campaign of the MDC.

The presidential run-off elections of 2008 were preceded by extra-judicial killings. Some
of the people who were killed by Zanu PF supporters include Archiford Chipiyo and his
two friends.?®* Gibson Chironga was also killed in the Chiweshe area.?’® Another Victim
was Abigail Chiroto, the wife of the MDC Councillor. It was reported that no one witnessed
her murder but her skull was crushed.?°® No one has been charged and tried for all these

brutal killings.

201 See Human Rights Watch telephone interview with local NGOs, Harare, July 29, 2008 available at
https://www.hrw.org/report/2008/08/12/they-beat-me-dog/political-persecution-opposition-activists-and-
supporters# ftnref8 accessed on 21 July 2021.

202 see Human Rights Watch telephone interview with local NGOs, Harare, July 29, 2008 available at
https://www.hrw.org/report/2008/08/12/they-beat-me-dog/political-persecution-opposition-activists-and-
supporters#_ftnref9.

203 See article titled ‘Zimbabwe: Reverse Ban on Food Aid to Rural Areas,” Human Rights Watch news
release, June 4, 2008, available at https://www.hrw.org/report/2008/08/12/they-beat-me-dog/political-
persecution-opposition-activists-and-supporters# ftnrefll.

204 See Human Rights Watch interview with Philimon Chipiyo, Chitungwiza, July 6, 2008 available at
https://www.hrw.org/report/2008/08/12/they-beat-me-dog/political-persecution-opposition-activists-and-
supporters# _ftnref20.

205 See Human Rights Watch interview with Hilton Chironga, Harare, June 30, 2008 available at
https://www.hrw.org/report/2008/08/12/they-beat-me-dog/political-persecution-opposition-activists-and-
supporters# ftnref21.

206 See Human Rights Watch interview with Jim Rudairo, Harare, June 28, (2008) available at
https://www.hrw.org/report/2008/08/12/they-beat-me-dog/political-persecution-opposition-activists-and-
supporters# _ftnref25.
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3.2.8 Persons with Disabilities

It is also important to look at disabled people as a minority group and determine whether
their rights have been violated by the government or its agencies and institutions. There
is currently legislation which governs or regulates disabled people.?’” Disabled groups
are minorities following the definition preferred in this research. There is therefore enough

legislation to govern the rights of the disabled. Its enforceability is another thing.

Persons with disabilities are protected under several laws including the United Nations
Convention on the Rights of Persons with Disabilities.?°® This Convention takes human
rights and people-centred approaches to the conceptualization of disability as part of
‘human diversity and humanity, equality of opportunity, accessibility, and equality
between men and women among other aspects. The Constitution of Zimbabwe?*® also
emphasizes the provision of facilities for education and state-funded education and
training where needed. Thus, having embraced and internalized the international human
rights practices and expectations in the Constitution, all institutions are expected to

ensure that the rights of disabled persons are observed, respected and put into effect.?1°

It however appears that the rights of disabled persons are merely on paper. The
Government seems to lack funding to ensure that the disabled enjoy the rights provided
for in the Constitution. Even institutions of higher learning in Zimbabwe seem to be lagging
in embracing the concept of disability from a human rights-based approach which calls
for inclusive policy planning in all their curriculum activities as an expression of
responding to and embracing inclusive education. Thus, this minority group is
disadvantaged. The government needs to put a measure that ensures that this minority

group is catered for and its rights are protected.

207 Disabled Persons Act [Chapter 17:01].

208 Zimbabwe ratified the Convention on 23 September 2013.

209 See section 83(a) — (f) of the Constitution of Zimbabwe, 2013.
210 See section 83(a) — (f) of the Constitution of Zimbabwe, 2013.
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3.3 Assessment of Zimbabwean Legislation that protects the rights of minorities.

There are quite several legislations, regional conventions and international conventions
that seek to protect minority rights. The purpose of this discussion is to analyse whether
there are enough instruments that protect minority groups. The negative aspects of these

legislative instruments will be considered.

3.3.1 Legislation

It is submitted that there are quite several legislative instruments that seek to protect
minority groups. Firstly, the legislative instrument which takes precedence over all other
legislations is the Constitution.?!! Zimbabwe adopted the new Constitution in 2013. With
regards to the torture of minority groups, the Constitution provides that everyone has the
right not to be subjected to any form of torture, inhuman or degrading treatment.?!2
Concerning extra-judicial killings, the Constitution also provides for the right to life.?!* The
right to life can only be taken away in limited circumstances, especially where one is
convicted of murder committed in aggravated circumstances.?'* The above-mentioned

sections are very important as they seek to protect citizens.

The Constitution also provides for the right to associate the right to belong to the political
party of choice and the freedom to gather.?'®> Although political rights and rights to gather
are entrenched in the Constitution, it is submitted that these rights are not absolute. They
should be enjoyed with responsibility taking into account that the enjoyment of these
rights does not affect other citizens. Critically, these rights are mostly limited by the

Maintenance of Peace Act.?'217 This Act seeks to limit gatherings for political reasons

211 See section 53 of the Constitution of Zimbabwe, 2013.
212 See section 53 of the Constitution of Zimbabwe, 2013.
213 See section 48 of the Constitution of Zimbabwe, 2013.
214 See section 48(2) of the Constitution of Zimbabwe, 2013.
215 See section 48(2) of the Constitution of Zimbabwe, 2013.
216 Maintenance of peace Act [Chapter 11:23].

217 Maintenance of peace Act [Chapter 11:23].
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without clearance from public officials including the Police. Surely this can be abused by

the ruling political party to fight against the opposition parties.

Further, moving to the Criminal Law (Codification and Reform) Act [Chapter 9:23), section
73 is also a violation of human rights for those minorities who differ materially in terms of
sexual orientation.?'® Section 73 criminalizes two or more consenting adults who decide
to have sexual relations. Further, it also criminalizes any act that may be regarded by the
reasonable person as an indecent act. This is the era to do away with provisions of this

nature. They violate the right to associate. 2*°

Yet another challenge with the Zimbabwean legislation is that there is no specific
legislation that allows transgender people to change their gender marker on their birth,
documents, or other official documents.??° There are no laws or policies that provide for
hormonal treatment or any other gender-affirming healthcare for transgender people. This

is a weakness exhibited in our legislation.??

3.5. Conclusion

This chapter looked at a series of human rights violations and abuses in Zimbabwe. It
argued that these human rights violations on the minority groups were perpetrated by the
government or its agencies, representatives or supporters. Some of the human rights
violations are still being perpetrated. This series of human rights violations set in motion
the discussion in chapter four which will assess whether or not there are any prospects
of transitional justice in Zimbabwe. It is generally accepted that for transitional justice to
be put into action, there should be identifiable and known human rights violations which

the government should redress to bring closure to the victims. The victims have been

218 Criminal Law Act 9(23).

219 Criminal Law Act 9(73).

220 Thoreson, R., (2018). LGBTQI Rights and Sub-Saharan Africa. In Oxford Research Encyclopedia of
Politics.

221 Thoreson, R., (2018). LGBTQI Rights and Sub-Saharan Africa. In Oxford Research Encyclopedia of
Palitics.
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identified as being minority groups i.e., the Ndebele, the former white farm owners, the

opposition political parties’ supporters, the disabled and the LGBTI.
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CHAPTER 4: The Concept of Transitional Justice and Its Considerations in

Zimbabwe

4.1 Introduction

This chapter aims to explore the concept of transitional justice and its significance. The
thesis has established that transitional justice pertains to how societies address the
consequences of widespread and grave human rights abuses. It involves grappling with
complex questions in fields such as law, politics, and the social sciences, and dealing
with numerous challenges. Ultimately, transitional justice places a central focus on the
experiences and needs of the victims of such violations.??? This chapter then seeks to

unpack the concept of transitional Justice and its consideration within Zimbabwe.

4.2 What is transitional Justice in Zimbabwe

Zimbabwe's history of colonialism and its journey towards independence have been
extensively recorded. The country went through a violent struggle between lan Smith's
unyielding "settler" government and two liberation movements, namely the Zimbabwe
African People's Union (ZAPU) and the Zimbabwe African National Union (ZANU). In
1979, the British government mediated negotiations that led to the terms of
independence. Throughout this period, all sides involved, including the colonial
administration and the liberation movements, committed atrocities such as torture,
criminal acts, widespread rape, and human rights violations.??® However, in the pursuit of
"peace" and "reconciliation" in the newly independent Zimbabwe, these past atrocities
were largely disregarded during the negotiation of the agreement. Some members of the
freedom fighters underwent traditional cleansing rituals as a symbolic gesture to seek
forgiveness from their ancestors for the bloodshed. However, these efforts seemed to be
limited in terms of comprehensive healing and reconciliation. The Lancaster House
settlement, which marked the country's independence in 1979, maintained the positions

of the privileged and granted amnesties to all parties involved.??* The opposition military

222 |bid.

223 Nino, C.S. ‘Punishment as a Response to Human Rights Violation: A Global Perspective. ‘In Radical
Evil on Trial. New Haven NY: Yale University Press, 1996.

224 Mugabe, R. ‘Independence Message.’ The Struggle for Independence: Documents on the Recent
Development of Zimbabwe, 1975-1980 (Volume 7). Hamburg: Institute for African Affairs, 1984
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forces were integrated, and many militants were demobilized and reintegrated into civilian
life with two-year stipends. Although a few non-governmental organizations implemented
reintegration programs, their reach was limited and only catered to a small number of
individuals. In the pursuit of the desired peace, the pursuit of justice, both retributive and

restorative, was sacrificed.??®

Consequently, a culture of impunity was established and has persisted for over three
decades of state-sponsored violence. After each episode of state-sponsored conflict,
offenders were granted legal pardons for all but the most heinous crimes, such as rape
and murder, and de facto pardons for all, as no offenders have been successfully
prosecuted. While many countries recovering from conflicts have embraced
accountability mechanisms, the Zimbabwean government has consistently argued

against "re-opening old wounds," thereby avoiding the pursuit of justice.

4.2.1 Transitional Justice Options

Given the current circumstances, characterized by significant uncertainty, there is a
growing recognition of the importance of accountability. Truth commissions, criminal
tribunals, the International Criminal Court, and other mechanisms have emerged as
means to foster reconciliation, provide redress for victims, and hold perpetrators
accountable. These efforts aim to rebuild institutions, reinstate the rule of law, and
promote accountability within affected nations, among other objectives.??® Numerous
transitional justice initiatives have served as cautionary tales, highlighting the potential
pitfalls of well-intentioned efforts and revealing the disillusionment that can follow when

expectations are not met. In some cases, there is a difficult trade-off between pursuing

225 Themba Lesizwe. Civil Society and Justice in Zimbabwe, Proceedings of a symposium held in
Johannesburg, 11-13 August 2003, Pretoria: Themba Lesizwe South African Network of Trauma
Service Providers, 2004.

226 See, for example, WOZA (2007), Defending Women, Defending the Rights of a Nation — preliminary
report on political violence. September 2007. ZIMBABWE: WOMEN OF ZIMBABWE ARISE; WOZA
(2008), The effects of fighting repression with love. A report by Women of Zimbabwe Arise (WOZA).
March 2008. ZIMBABWE: WOMEN OF ZIMBABWE ARISE; WOZA (2008), The traumatic consequences
of gross human rights violations suffered by WOZA women. August 2008. ZIMBABWE: WOMEN OF
ZIMBABWE ARISE.
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justice and prioritizing peace, leading to difficult decisions such as accepting the

surrender of perpetrators in exchange for peace.??’

Most such agreements have been reached by negotiators from warring parties, who have
made key decisions about the fate of their countries while rejecting the desires of the
individuals they claim to serve as well as fight for. Nevertheless, itis becoming abundantly
evident that the general public, as well as targeted victims, must not only participate in
any truth-seeking processes but must also be contacted before decisions about the
nature of these processes are made. This is especially important to ensure that both men

and women participate in decision-making.??®

While each country's scenario is unique, Zimbabwe stands out due to the absence of
clearly defined 'warring groups.' Except for brief unrest over the integration of forces in
the early 1980s, there has been no armed opposition to the government since
independence. We have been witnessing an ongoing situation in which an all-powerful
government has suppressed unarmed political opposition and even non-political protest
through campaigns of violence and serious human rights violations. An estimated 20 000
people died between 1983 and 1985 [provide evidence or reference] in Matabeleland and
Midlands provinces, while many more were tortured, abducted, and raped, and their
property was destroyed. Since then, violence has surrounded nearly every election,
reaching a climax in June 2008.?2° Throughout the food riots in 1998, large agricultural
encroachment beginning in 2000, and the damage of urban poor residences and
subsistence in 2005, the authorities, military, as well as other actors were also employed
to commit violent crimes.?° The government violence that emerged following the March
2008 elections is still ongoing. Except for 2008, the violations have almost all been on the

government's side, and violators have been lawfully amnestied each time, revealing the

227 Jelin, E. ‘Public Memorialisation in Perspective: Truth, Justice and Memory of Past Repression in the
Southern Cone of South America.’ International Journal of Transitional Justice 1 (2007): 138-156.
228 Jelin, E. ‘Public Memorialisation in Perspective: Truth, Justice and Memory of Past Repression in the
Southern Cone of South America.’ International Journal of Transitional Justice 1 (2007): 138—156.

229 Ndlovu, N., (2019). The Gukurahundi" genocide": memory and justice in independent Zimbabwe.
230 Ndlovu, N., (2019). The Gukurahundi" genocide": memory and justice in independent Zimbabwe.
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truth that horrors weren't the consequence of individual misdeeds but were sanctioned

more by the administration.?3!

As a result, in Zimbabwe, we have violations such as threats on individuals and groups
that lead to death, wounding, and destruction of private property. The term 'organized
violence and torture,’ or OVT, is used to describe these acts. Another type of mass human
rights violation, however, is more difficult to identify. 232To appease political and military
elite patrons, government policy deliberately mishandles the financial sector, crop yields,
business and mining, and perhaps even retail stores. As a result of the resulting distortion
and inflation, all Zimbabweans who do not have access to patronage have their wages
and savings stolen. They are unable to pay their children's school fees and are not able

to obtain funds to cover medical costs, buy drugs and food, or otherwise.?33

Because the government's attitude has resulted in the deaths of tens of thousands, if not
hundreds of thousands, of people, it must be recognized as a crime against humanity.
Millions of people have been forced to flee the country in search of food. When food is
withheld from starving people for political gain, or when food is purchased at a discount
by politicians and managed to be sold by the same individuals to generate vast wealth,

we have a crime whose nature and scope are difficult to describe.?**

To prevent a cycle of revenge and promote a democratic future with respect for the rule
of law, it is crucial to implement transitional justice programs without delay. These
programs need to show Zimbabweans that seeking justice goes beyond personal
vengeance and is essential for progress. Even if the transition is hindered and the

perpetrators remain in power, steps can still be taken to address the past and work

231 Reeler, A.P. ‘Compensation for Gross Human Rights Violations: Torture and the War Victims
Compensation Act.’ Legal Forum 10 (1998):6—21

232 Mpofu, S., (2019). For a nation to progress victims must ‘move on’: A case of Zimbabwe’s social media
discourses of Gukurahundi genocide silencing and resistance. African Identities, 17(2), pp. 108-129.

233 Jelin, E. ‘Public Memorialisation in Perspective: Truth, Justice and Memory of Past Repression in the
Southern Cone of South America.’ International Journal of Transitional Justice 1 (2007): 138—156.

234 Zalaquett, J. ‘Why deal with the past?’ In Dealing with the Past: Truth and Reconciliation in South
Africa, edited by A. Boraine, J. Levy and R. Scheffer. Cape Town: Idasa, 1997.
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towards establishing the rule of law. Transitional justice offers a way forward and must be

pursued to ensure a better future for Zimbabwe.?3°

People should develop a type of transitional justice that looks forward as well as reverse,
penalizing, recalling, and uncovering the facts, as well as recounting the stories, trying to
restore the legal system and forming new organizations as well as behaviours which will
safeguard us all from systems abuses and impunity. This must be linked to social and

economic recovery, as well as the rebuilding of the foundations for a good life.?%®

4.3 The Five Pillars of Transitional Justice

Transitional justice has indeed been described as little more than a response to
methodical or pervasive human rights violations. Its mission is to recognize victims while
also promoting peace, healing, and democracy. 2*’Transitional justice is not a new form
of justice; somewhat more, it is justice as it applies to communities in the transformation
process following a period of persistent human rights violations. The requirements for
fairness should be matched against requirements for peace, democracy, equitable
development, and the rule of law in this context.2® Transitional justice systems take into
account both international law and traditional justice. Those who also acknowledge that
in transitional situations, governments' ability to implement certain justice measures may

be limited due to distinct local advantages and/or practical constraints.?3°

Transitional justice is a multidisciplinary approach aimed at promoting peace and justice
in societies affected by war or conflict. It encompasses various disciplines and strategies

to address the past and lay the foundation for a just and inclusive society. Truth

235 United Nations. ‘Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law.” General Assembly Resolution. A/RES/60/147. 2006.

236 McKay, S and Mazurana D. Where are the Girls? Girls in Fighting Forces in North Uganda, Sierra
Leone and Mozambique: Their Lives During and After War. Montreal: International Centre for Human
Rights and Demaocratic Development, (2004).

237 Boraine, A.L., (2006). Transitional justice: A holistic interpretation. Journal of International Affairs,
pp.17-27.

238 Lambourne, W., 2014. What are the pillars of transitional justice?: The United Nations, civil society and
the justice cascade in Burundi. Macquarie Law Journal, 13, pp.41-60.

239 Garkawe, S. ‘The South African Truth and Reconciliation Commission: A Suitable Model to Enhance

the Role and Rights of Victims of Gross Violations of Human Rights?’ Melbourne University Law Review
27, 2 (2003):334-380.
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commissions and investigations play a crucial role in establishing an accurate historical
record. Trials and accountability: Holding individuals accountable for their roles in human
rights abuses and ensuring fair and impartial trials is an important aspect of transitional
justice.?%° This includes prosecuting perpetrators through domestic or international courts.
Reparations: Providing reparations to victims, including compensation, restitution,
rehabilitation, and other forms of assistance, acknowledges their suffering and helps them
rebuild their lives. Transforming and reforming key institutions, such as the judiciary,
police, and security forces, is crucial to address systemic issues and prevent future
abuses. Strengthening the rule of law and promoting human rights within these institutions

is a fundamental part of transitional justice.

Remembering and honouring victims and their experiences through memorials,
museums, public commemorations, and educational initiatives helps preserve collective
memory and promote reconciliation. By addressing these areas, transitional justice seeks
to provide a comprehensive framework for dealing with the legacy of past conflicts and

building a more just and inclusive society.?*

4.3.1 Truth-seeking and fact-finding

Survivors, their families, as well as the public at large have a right to be informed about
violations of human rights and humanitarian law. They have the right to a formal account
of what transpired throughout the war, which includes broad details about the conflict in
the region's history, systemic violations of human rights that occurred during the conflict,
and specific information about the personas of all those liable for violations. Truth-seeking
as well as fact-finding are critical components of transitional justice because past
violations have the potential to undermine a new government and strengthen the efforts

of those determined to restore a repressive government to power.24?

240 Naidu, E. Symbolic Reparations: A Fractured Opportunity. Johannesburg: Centre for the Study of
Violence and Reconciliation, 2004. [Electronic] www.csvr.org.za
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4.3.2 Trials

Trials are held to find out who's responsible and also to punish offenders of major crimes
and human rights violations committed over time. It's important to remember that even a
statute of limitations could restrict what lengthy definite offences could be taken to court,
as well as the new regime will need to determine how to deal with all this. Both civil and
criminal court systems, along with national and international courts, could indeed hold
trials.2® Offenders must be brought before a court of justice to answer for their actions. It
may also be necessary to enact new legislation to address crimes that have previously
gone unnoticed. In most cases, governments emerging from repression implement

constitutional amendments.24*

Issues of impunity and the function of amnesty must be addressed when establishing a
legal framework for dealing with perpetrators. To gain a better understanding of programs
aimed at engendering reconciliation, it is helpful to look back at previous transitional
justice processes. The South African method, for example, might be used to draw
lessons. Amnesty was offered in return for the truth. This is one method of avoiding
impunity while also addressing the victims' right to full disclosure and ensuring that
everyone is aware of the perpetrators and their motivations. Transitional justice is about

transformation, nation-building, and healing at all levels of society.?4°

4.3.3 Reparations

Reparations have multiple functions within the framework of national reconciliation. They
act as a means for the nation to recognize the losses endured by victims during a
repressive regime, enable victims to regain some of the financial losses they incurred,
and serve as a deterrent by holding future perpetrators accountable for their actions.?4
In discussions regarding financial compensation for victims, there has been ongoing

debate regarding the responsible party for providing reparations. According to

243 Lambourne, W., (2014). What are the pillars of transitional justice? The United Nations, civil society
and the justice cascade in Burundi. Macquarie Law Journal, 13, pp. 41-60.
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and the justice cascade in Burundi. Macquarie Law Journal, 13, pp. 41-60.
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Girls’ Rights to Remedy and Reparation.” Available at: http://www.womensrightscoalition.org/site/
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international law, governments bear the obligation to compensate victims of human rights
violations. If the regime responsible for the violence fails to provide compensation, the

successor government assumes the responsibility of fulfilling this obligation .24’

4.3.4 Institutional Reform

Armed conflicts can severely disrupt a country's justice system, leaving behind corrupt,
unlawful, and ineffective institutions. Post-conflict societies, with new governments, often
struggle to address ongoing tensions in an environment where the rule of law has been
compromised and public trust in the justice system has been eroded. In this context,
institutional reform refers to the restructuring or rebuilding of a country's legal framework
and justice system, including institutions such as the judiciary, police, and prison services.
Examples of institutional reform include removing criminals from public positions and
providing human rights training to all public officials. Repressive administrations tend to
instil their ideologies throughout state institutions, including the courts, police, military,
and intelligence agencies, which have frequently been involved in repression and human
rights abuses. In Zimbabwe, institutional reform should include the retraining of security
forces, who have been implicated in acts of violence and have failed to adequately

investigate cases of political violence.?4®

4.3.5 Memorialisation and Collective Memory

The purpose of memorialization is to show respect for the dignity, pain, and humanity of
both living and deceased victims, while also acknowledging the hardships endured by
individuals and communities. Its objective is to promote healing, reconciliation, and the
remembrance of historical events, regardless of their grave nature. Memorialization takes

place after the initial phase of transition and can involve building monuments and

247 Hayner, P. Unspeakable Truths: Confronting State Terror and Atrocity. New York: Routledge, (2002).
International Centre for Transitional Justice. http://www.ictj.org.

248 CCJP & LRF. Breaking the Silence, Building True Peace: A Report on the Disturbances in
Matabeleland and Midlands 1980 to 1988. Harare: Catholic Commission for Justice and Peace in
Zimbabwe & Legal Resources Foundation, 1997.
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museums, designating national days of remembrance, and incorporating historical

content into educational programs.?4°

Transitional judicial processes can have significant implications for the allocation of
human, technological, and financial resources. This can be especially challenging for
newly established democracies, especially when the previous regime depleted the state's
funds. Nonetheless, itis widely recognized that steps need to be taken to safeguard these
resources, as failure to address past abuses could lead to far greater consequences in
the future. In cases where transitional governments are unable to bear the costs of
transitional justice, engaging with donors is an option. However, caution should be
exercised, as donors may have their agendas and may seek to impose conditions on the

funds they provide.?*°

4.4 The National Peace and Reconciliation Commission (NPRC)

Transitional judicial processes can have significant implications for the allocation of
human, technological, and financial resources. This can be especially challenging for
newly established democracies, especially when the previous regime depleted the state's
funds. Nonetheless, itis widely recognized that steps need to be taken to safeguard these
resources, as failure to address past abuses could lead to far greater consequences in
the future. In cases where transitional governments are unable to bear the costs of
transitional justice, engaging with donors is an option. However, caution should be
exercised, as donors may have their agendas and may seek to impose conditions on the

funds they provide.?>!

The NTJWG commended the PPC for carrying out the NPRC's plan, but the Heal
Zimbabwe Trust (HZT), a stakeholder group within the NTJWG, shared similar concerns

and emphasized the existence of remaining challenges. HZT highlighted that involving
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influential individuals and government officials in the Provincial Peace Committees could
enhance citizen engagement at the local level.?®? Due to the involvement of politicians
and members of the security sector in past atrocities, survivors and stakeholders at the
provincial level may feel apprehensive about voicing their opinions and concerns
regarding Zimbabwe's history. This fear is particularly influenced by the presence of
prominent individuals such as the Minister of State for the province, as well as senior

police and army officers.
4.4.1 NPRC and Early Warning and Response System

On November 12, the National Peace and Reconciliation Commission (NPRC)
announced the enhancement of the skills and capabilities of Commissioners and staff
members concerning the Conflict Early Warning and Response System. This preparation
is aimed at establishing a nationwide system for responding to conflicts. Early response
refers to taking prompt action once a potential violent conflict is identified, to manage,
resolve, or prevent such conflicts through the utilization of preventive tools and

mechanisms.2%3

Successful implementation of an Early Warning and Response System involves effective
coordination between conflict stakeholders like the NPRC and decision-makers who have
the authority to act on proposed policy alternatives. Additionally, it requires the
identification of other relevant actors or institutions that can respond to specific conflicts.
A crucial aspect of this system is ensuring the availability of adequate capacity and

resources to enable swift responses when needed.

The NPRC and other relevant actors were ill-equipped, lacking the resources and
capacity to effectively respond to the violence and shootings that occurred in Harare on
1 August 2018. The NPRC mustn't face similar unpreparedness in the future, especially

considering the potential for violent conflicts in Zimbabwe. Therefore, there is an urgent

252 Jeater, D., 2020. Can spirits play a role in peace and reconciliation projects? Perspectives on
traditional reconciliation in Zimbabwe. Journal of Contemporary African Studies, 38(1), pp.154-169.

253 Neier, A. ‘Democracies Confronting Past Human Rights Violations.’ In Dealing with the Past: Truth and
Reconciliation in South Africa, edited by A. Boraine, J. Levy, J and R. Scheffer. Cape Town: Idasa, 1997.
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requirement for the establishment of an effective Early Warning and Response System in

the country to mitigate such risks.?>*

4.4.2 Safe Spaces for Initiative for Women

The National Peace and Reconciliation Commission (NPRC) established 'Safe Spaces'
for women across the country to debate topics of national healing, justice, and
reconciliation in September 2019.2°®> Women who have been victims of violence and
abuse need community voice platforms and locations where they may share their stories
without fear of retaliation. If women relate their experiences in a setting where men are
present, offenders may intimidate and deter them from speaking out, or they may be re-
victimized after the gathering. In times of conflict in Zimbabwe and elsewhere women and
girls have and continue to experience unique violations that are peculiar to them hence

the need for a space where they feel safe and can open up.?>®

In the aftermath of the 14 January protests in Bulawayo and Harare, for example,
seventeen women were raped and sexually abused by security agents (NGO Forum,
2019). In most combat zones, women confront similar difficulties. It cannot be denied that
the same violations will necessitate various types of participation, such as the
establishment of safe spaces where women and girls are not judged or subjected to
further traumatization. The program provided a forum for women who had been victims
of abuse in the past to express their concerns and have them addressed. The women
involved in the dialogues managed to open up and talk about issues that had plagued

them for a long time. 2%’

The initial and fundamental step towards healing, reconciliation, and ultimately achieving

peace is engaging in dialogue, as it provides women with an opportunity to express their

254 United Nations. ‘Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law.” General Assembly Resolution. A/RES/60/147. 2006.

255 Nyamanhindi, C., 2020. Building Peace in the Shadows of a Predator State: Unpacking the Work of
the National Peace and Reconciliation Commission (NPRC) in Zimbabwe. International Journal of
Scientific and Research Publications (IJSRP), 11(1), pp.771-78.
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truths openly and honestly.2>® While the initiative by the NPRC to provide a safe space
for women was praised by the Heal Zimbabwe Trust, a stakeholder organization within
the NTIJWG, they also offered a commentary titled "NPRC, Women Safe Space:
Delivering Justice for Women?" In this commentary, they suggested that the NPRC
should consider making adjustments and adopting new strategies to effectively engage
women. Heal Zimbabwe Trust argued that instead of creating safe spaces for women, it
would be more empowering for women to create their own safe spaces and be supported
in running such platforms. Additionally, the NPRC was urged to address the issue of
sexual violations occurring in Zimbabwe and ensure that justice is promptly delivered to

all individuals in need, without any bias or favouritism.?>®

4.4.3 Follow-Up on the 2018 Elections

On July 31, 2019, the NPRC, under the leadership of Vice Chairperson Lilian Chigwedere
and Commissioner Patience Chiradza, held a meeting with the Zimbabwe Election
Observer Mission. The Observer Mission, led by Ambassador Carson from the European
Union, had previously provided suggestions in their 2018 elections report. One of the
aims of the meeting was to discuss progress on the proposed electoral and institutional
reforms following the events of the 1 August 2018 shootings in Harare. The NPRC
Commissioners informed the Observer Mission that nationwide consultations for the

national dialogue were underway.?%°

The purpose of the meetings was to emphasize the importance and urgency of dialogue
among the parties that participated in the July 2018 elections. These consultations were
initiated in response to recommendations made by the Motlanthe Commission, which
called for political parties to engage in discussions. The NPRC commenced nationwide
consultations in 2019 but suspended them when the President established POLAD, a

new platform for conversation. Unfortunately, there has been limited progress since then.

258 United Nations. Rule-of-Law Tools for Post-Conflict States: Reparations Programmes. Office of the
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In response, the NTJWG petitioned the NPRC to revive the nationwide consultations. It
is noteworthy that the Chairperson of the NPRC has been appointed as one of the
conveners of POLAD. Stakeholders have expressed concerns that POLAD is limited to
political actors and therefore fails to meet the principle of inclusivity that the NPRC is

committed to promoting in its work.?5?

The NTIJWG published a document called "Envisioning Zimbabwe's National Dialogue:
Guiding Values, Principles, and Virtues on National Dialogue in Zimbabwe" in August
2019. In this publication, the NTJWG asserts that politically driven dialogue is limited and
predominantly involves political parties and individuals motivated by political interests,
leaving little room for public participation. The report emphasizes the necessity of
inclusivity for achieving national healing. As a result, the POLAD process is criticized for
its lack of inclusivity. The NPRC, by relying solely on POLAD, is seen as failing to fulfil its
mandate outlined in Outcome 1 of its 2018-2022 National Strategy, which focuses on
implementing inclusive healing and reconciliation processes to address the repercussions

of violent conflicts.262

4.5 Challenges Being Faced by NPRC

In October 2019, there were reports in the private media indicating that the NPRC was
facing a financial crisis. Constitutional bodies, as mandated by law, are entitled to receive
government financial support for their operations. Section 322 of the Constitution
stipulates that Parliament must allocate sufficient funds to the Commissions to ensure
they can effectively carry out their functions without undue control. When Commissions
do not receive adequate funding, they become vulnerable to state influence and can be
co-opted into government activities, which compromises their independence. Insufficient

resources are a strategy often used by governments to exert control over independent

261 Nyamanhindi, C., (2020). Building Peace in the Shadows of a Predator State: Unpacking the Work of
the National Peace and Reconciliation Commission (NPRC) in Zimbabwe. International Journal of
Scientific and Research Publications (IJSRP), 11(1), pp.771-78.
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commissions. History has shown that underfunded commissions are unable to fulfil their

mandates and are likely to face failure.?%3

Section 323 of the Constitution outlines the constitutional obligations of the NPRC, which
require it to be accountable to the citizens of Zimbabwe through Parliament and other
state bodies in its operations. One of these obligations, as specified in section 323, is the
responsibility to submit an annual report to Parliament. This report should provide a
comprehensive overview of the NPRC's activities and operations, and it is required to be
submitted no later than the last day of March of the year following the implementation of
those activities.?®* Accordingly, the NPRC’s 2018 Annual Report became due on the last
day of March 2019. By 31 December 2019, the report had not been released.?%®

4.6 Initiatives of Transitional Justice by the Government of Zimbabwe

President Emmerson Mnangagwa and civil society groups in Bulawayo united under the
Matabeleland Collective banner, unveiled a variety of transitional justice steps to assist
Gukurahundi victims on March 21, 2019.%6 The concerns raised concerning
Matabeleland Province and a portion of the Midlands Province included the
decriminalization of Gukurahundi, as well as the issues of exhumations and reburials. It
was emphasized that families of Gukurahundi victims should have the right to exhume
and rebury their loved ones to find healing and closure. Additionally, there were
discussions about providing access to documentation, such as death certificates, for the
families of Gukurahundi victims. Compensatory development and devolution were also
important topics addressed in these discussions. These concerns were highlighted in a

report by the Women's Institute for Leadership Development (WILD) in 2019.2¢7
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At the time of writing this report, the Matabeleland Collective had organized numerous
meetings and consultations within the Matabeleland region. These efforts aimed to create
an environment for open discussions and establish mechanisms to address the past,
thereby facilitating crucial transitional justice dialogues. The outcomes of these
consultations not only provide insights to other stakeholders but also shed light on the
government's stance and how the process will involve additional actors such as the
NTJWG. Nevertheless, there have been criticisms that view this procedure as an attempt

by the government to assert control over the process and marginalize the NPRC.258

On December 11, 2019, the National Transitional Justice Working Group (NTJWG)
released a statement expressing criticism of the implementation of transitional justice
measures that deviated from the established policy framework. The statement highlighted
the challenges associated with the lack of a clear legal framework for conducting activities
like reburials and exhumations. It emphasized the importance of developing this

framework in collaboration with transitional justice stakeholders.?5°

The NTJWG acknowledged the absence of an official policy regarding exhumations at
present. The matter of exhumations is inherently complex within the context of transitional
justice, and a comprehensive approach has not been established since independence.
Nonetheless, the presence of mass graves and individual graves containing unidentified
remains is widely recognized. Some non-state actors have been involved in assisting

families with exhumations at the individual level.2’°

According to the NTJWG, in 2011, the Fallen Heroes Trust initiated a series of
exhumations throughout Zimbabwe, claiming to be unearthing the remains of freedom
fighters. However, this process faced criticism from experts who argued that exhumations
should be conducted with expertise and within the framework of a national policy. The

ZPRA Veterans Trust applied, contending that the initiative aimed to tamper with evidence

268 Khumalo, N.B., (2019). Silenced genocide voices in Zimbabwe’s archives: Drawing lessons from
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of post-independence atrocities and that some of the individuals being exhumed were
ZPRA members who had been massacred during Gukurahundi. In response, the High
Court issued an order to halt the Fallen Heroes Trust initiative. Justice Mathonsi,
delivering a judgment in April 2011, directed the government to develop a legal process
in consultation with all stakeholders and interested parties nationwide. This process would
serve as the framework for any future exhumations related to individuals who died or
disappeared during pre-independence or post-independence military or political hostilities

in Zimbabwe.?"?

4.7 Emerging Issues for Transitional Justice

4.7.1 Need for a National Reparation Fund

The Government of Zimbabwe (GoZ) has made minimal efforts to implement the
recommendations of the Motlane Commission since 2018, especially regarding the
compensation of victims affected by the 1 August 2018 riots. Of specific concern are the
abuses perpetrated by the state or instances where private individuals acted with the
implicit or explicit approval of the state. 2’2 The Zimbabwean government has persistently
relied on the State Liabilities Act [Chapter 8:14] as a defence, arguing that the regular
procedure of property attachment does not apply to state-owned assets. Section 6(1) of
the Act states that no legal action can be taken against the State, President, Vice
President, Minister, or any official or employee of the State in their official capacity, except
as provided in the Act. This provision creates a challenge for victims seeking
compensation, as they are required to identify the perpetrators in their official capacity,
which is often difficult as the perpetrators are not easily identifiable.?”

During a period in 2019 when the government started accusing human rights and political
activists of subversion, numerous cases of police and military brutality were documented.

Notably, Dr. Peter Magombeyi, the former Acting President of the Zimbabwe Hospital
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Doctors Association, and Samantha Kureya, a comedian known as Gonyeti, experienced
severe mistreatment. They were forcefully abducted and subjected to torture. Dr.
Magombeyi faced physical assault for his advocacy of a doctors' strike to address
inadequate wages and working conditions. [provide reference] Meanwhile, Kureya was

targeted for using satire to criticize incidents of police violence in Zimbabwe.?"

An immediate requirement exists for the establishment of a National Reparations Fund,
aimed at compensating survivors for their losses, including property, and restoring their
dignity, as well as meeting their welfare and social needs, such as healthcare. To ensure
transparency and credibility, the fund should be administered by an impartial board
comprising esteemed and reputable individuals from various sectors, including
government, civil society, and the families of victims.?’®> The management and distribution
of the Fund should be entrusted to individuals who have no personal interest in benefiting
from it or seeking personal gains at the expense of survivors. Following the NTIWG's
Guiding Principles for Transitional Justice Policy and Practice in Zimbabwe, reparations
should be proportionate to the severity of the violations and the harm endured by the
victims. Additionally, the process should respect and support recognized religious,

individual, community, and traditional mechanisms for transitional justice.?’®

4.7.2 Exhume to Destroy or Exhume to Remember

On April 9, 2019, President Emmerson Mnangagwa engaged with civil society
organizations in Matabeleland, where he made commitments to facilitate the exhumation
and proper reburial of Gukurahundi victims. He also pledged to provide counselling and
medical support to victims and survivors, as well as to issue identity documents to those
who had lost them during the period of upheaval. The NPRC acknowledged the impact
of the presidential proclamation in July 2019, which led to dedicated efforts in exhuming

human remains in regions where widespread human rights violations were suspected,
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specifically in Matabeleland and the Midlands. While this was seen as a positive step, the
nation anticipated a more comprehensive and strategic response that would involve all
stakeholders and address the needs of survivors and their families, as well as the pursuit
of justice. Civil society groups and Gukurahundi survivors have persistently called for a
comprehensive transitional justice process that encompasses all stakeholders and
addresses unresolved matters such as exhumations, institutional reforms, truth-telling,
reparations, justice, and accountability. These demands have been voiced for the past

two decades within the context of a transitional justice policy framework.2’’

Ensuring peace and closure for survivors and their families by exhuming, identifying, and
reburying the remains of their loved ones is crucial. However, it is equally important to
prioritize justice by establishing a professional exhumation process that adheres to best
practices. This process should involve meticulous recording and documentation of the
bodies discovered, determination of causes of death, and appropriate measures to
safeguard the remains.?’® Although President Mnangagwa's pronouncements regarding
addressing the Gukurahundi are positive, it is crucial to prioritize justice for the victims
and survivors of past atrocities in the implementation of this strategy. The NTJWG, which
includes experts with experience in similar processes from other countries, emphasizes
that Zimbabwe lacks a national policy and is not following international standards when it

comes to exhumations. 27°

In the matter of ZPRA Veterans Trust v Fallen Heroes Trust and Others (Case No. HC
8801/11) [2011] ZWBHC 61),%° The NPRC must give careful consideration to a High
Court judgment delivered in April 2011. The Court emphasized that the exhumations
conducted without the presence of forensic professionals were done in secret, thereby
interfering with the collection of evidence related to crimes against humanity. As a result,

the Court issued an interim injunction to halt the exhumations carried out by the Fallen
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Heroes Trust. This court ruling underscores the requirement for specialized professionals
to be involved in any exhumation process. Failing to adhere to this ruling would not only
be in contempt of court but also a clear violation of the April 2011 decision. Additionally,
there is a risk of destroying and concealing evidence about how the victims were killed,

which could potentially be crucial in future efforts for justice and accountability.?8!

Improper exhumations carried out by untrained individuals present a significant danger of
eradicating valuable evidence. Moreover, the absence of appropriate guidelines for the
preservation and handling of human remains could result in the permanent loss of vital
information concerning causes of death and potential narratives gleaned from the skeletal
remains. The government bears the responsibility of establishing a policy for exhumation
and reburial that prioritizes professionalism, empathy, and fairness, as this is essential

for fulfilling its obligations to the citizens.

4.7.3 Elusive National Dialogue

Since the disputed 2018 general elections in Zimbabwe, there has been a persistent
struggle to reach a consensus on the country's purported national growth trajectory. The
MDC-Alliance, the largest opposition party, contested the election results, and the August
1, 2018 protests in Harare resulted in the army killing at least six innocent individuals
(NGO Forum, 2018). Subsequently, numerous public demonstrations have taken place
in response to the worsening economy and escalating prices of essential goods, leading
to increased instances of violence and brutality by the state against the general
population. One such example is the protest on January 14, 2019, which tragically
claimed the lives of approximately seventeen people. Recognizing the potential for further
deterioration, the NPRC, under the leadership of Chairperson Retired Justice Selo Nare,
initiated nationwide consultations for a national dialogue among the political parties that

contested in the 2018 election.?8?

Shortly after its initiation, President Emmerson Mnangagwa established his own Political

Actors Dialogue (POLAD) platform, aiming to bring together all political parties that
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participated in the 2018 presidential elections, excluding the MDC-Alliance led by Nelson
Chamisa, who abstained due to concerns about the President's legitimacy. Consequently,
the NPRC concluded its consultations and shifted its focus towards the POLAD. However,
disagreements emerged regarding the process, desired outcomes, and the exclusion of
civil society participants from the POLAD. Many Zimbabweans doubt that a process
excluding significant civil society actors can effectively address the country's national
cohesion challenges and develop comprehensive solutions. The President appointed the
NPRC Chairperson and the Chairperson of the Zimbabwe Gender Commission as co-
facilitators of the POLAD process, which raised concerns among Zimbabweans and other
stakeholders as it compromised the NPRC's independent consultations and involved the

Commission in political processes that undermined its independence.?8

Some argue that the NPRC was already engaged in a dialogue process of its own and
that the Chairperson's participation in the POLAD process would simply be a continuation
of that process. There are also public and civil society feelings that the NPRC should
have continued with its initial approach of touring around the country obtaining
Zimbabweans' perspectives on the issue. Political parties and politicians' participation
would have been one of the elements of the NPRC's national discussion process. The
process also has the potential of relegating the views of Zimbabweans to the periphery,

especially on matters of peace, national reconciliation and healing.?84

While there have been allegations that the NPRC Chairperson is working in his capacity
in POLAD, worries remain that he is not a political participant and that he has a
constitutional responsibility as Chairperson of the NPRC, which requires him to be true to
his function in the Commission. The NPRC must assert its independence and avoid acting
in a way that would give the impression that it isn't independent and isn't carrying out its

purpose.?®

283 Garkawe, S. ‘The South African Truth and Reconciliation Commission: A Suitable Model to Enhance
the Role and Rights of Victims of Gross Violations of Human Rights?’ Melbourne University Law Review
27, 2 (2003):334-380.

284 \Veterans Trust v Fallen Heroes Trust and Others (Case No. HC 8801/11) [2011] ZWBHC 61

285 McKay, S and Mazurana D. Where are the Girls? Girls in Fighting Forces in North Uganda, Sierra
Leone and Mozambique: Their Lives During and After War. Montreal: International Centre for Human
Rights and Demaocratic Development, (2004).

85

https://uwcscholar.uwc.ac.za/



4.7.4 The Government of Zimbabwe Pays Lip Services

The government established a Commission of Inquiry led by former South African
President Kgalema Motlanthe after seven civilians were killed on August 1, 2018, as a
result of live ammunition being fired at unarmed civilians by the military.?® Following
multiple meetings across the country, the Commission produced conclusions and

recommendations for the Zimbabwean government to adopt.

The key recommendations included reforming Zimbabwe’s legislation on law and order,
freedom and liberalisation of the media and electoral reforms and prosecuting the
members of the security forces responsible for the killing of six civilians during the

protests.28’

The NTJWG notes the apparent lack of significant action from the government concerning
holding the perpetrators of violence from the military accountable, thus far. To date, no
one has been arrested, and no one has been paid for their losses. The Zimbabwean
government should completely follow the Commission's recommendations. The NTIWG
further urges that Zimbabwe's security forces, particularly the military, remain in their
barracks and refrain from participating in civic demonstrations or disrupting political
assemblies. More importantly, the government should begin the process of security sector
reform to guarantee that security services work within the bounds of the law and follow
the values specified in Section 212 of the Constitution, with a focus on citizen protection

and human rights.288

4.7.5 Rise of Organised Violence

There have been tales of lethal violence perpetrated by artisanal gold miners made up of
gangs of young men in the Midlands area, as well as other districts of Zimbabwe, such
as Mazowe and sections of Manicaland, where gold and diamond mining continues. For
a long time, rural and urban populations have been scarred by machete-wielding

adolescents who fight for control of abandoned mines in pursuit of gold, and its markets,

285 United Nations. Rule-of-Law Tools for Post-Conflict States: Reparations Programmes. Office of the
High Commissioner for Human Rights. HR/PUB/08/1. New York and Geneva: United Nations, 2008
287 Watch, C., (2018). COMMISSIONS WATCH 25 Sept Commission of Inquiry into Post Election
Violence.

288 Section 212 of the Constitution of Zimbabwe
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and by using plain brutality to dominate the trade. The violence did not take place in

secret, and the Zimbabwean government is well aware of it.28°

Widows and orphaned children have been left in communities, as well as trauma from
seeing such heinous brutality. The Zimbabwean government should have a well-thought-
out plan to empower youths. This can be accomplished by making strategic use of
Zimbabwe's enormous natural resources, such as gold and diamonds.?®® The
government must also have clear security measures in place to guarantee that criminals
posing as machete-wielding gangs do not exploit the void left by the security forces in

such locations.

4.8 Court Trials as Transitional Justice Mechanism

The failure can be explained by Subotic's compliance theory in light of the Tichiona v
Mugabe tale.?®! To begin, it is necessary to realize that enforcing transitional justice in the
absence of any transition is challenging. However, following the Gukurahundi, a
government of national unity was formed, but it was dominated by ZANU PF. Inevitably,
a society cannot grow without confronting its past. In the United States, the case of
Tichiona v Mugabe arose, alleging severe human rights breaches by the state during the
2000 election. Because of the trial's location, there was no place in Zimbabwe to apply
pressure on the sitting president to confront the atrocities committed during the elections
and ensure reparations.?%> The trial was halted due to the US court's constraints on
Robert Mugabe as a sitting president, who was thus granted immunity. As demonstrated
by Subotic compliance, there is no lack of political pressure to rectify previous crimes

done both at the international and domestic levels. Mugabe's government had complete

289 RAU. ‘When the going gets tough the man gets going!” Zimbabwean Women'’s views on Politics,
Governance, Political Violence, and Transitional Justice. Harare: Research and Advocacy Unit, Idasa
and the International Centre for Transitional Justice, 2010.

2%0 Hayner, P. Unspeakable Truths: Confronting State Terror and Atrocity. New York: Routledge, (2002).
International Centre for Transitional Justice. http://www.ictj.org [

Tachiona v. Mugabe, 169 F. Supp. 2d 259 (S.D.N.Y. 2001).

292)pjd.
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control over the judiciary and judges, thus there was no way to put pressure on the

government.?®3

Subotic’s theory did not foresee the limitations of the UNSC as well as the existence of
international politics which may affect how authoritarian regimes react to international
pressure as highlighted by anecdote two. Coercion, according to Subotic, is one type of
international pressure that can be used against a state. Coercive pressure refers to when
the international community imposes fines or sanctions on a country until particular
changes are implemented or crimes are prosecuted.?®* This was a fair observation on
Subotic's side, but her idea was unable to highlight the global politics at play. For starters,
authoritarian regimes can form alliances with superpowers. In the instance of Zimbabwe,
Mugabe maintained close ties with China and Russia, which enabled him to reject a
decision to censure him for human rights violations.?®®* While the United States and the
United Kingdom recognized the blatant violation of human rights in Zimbabwe, China and
Russia remained silent. As a result, non-compliance was the result. The other factor is
regional politics; Mugabe and his administration profited from good ties with regional
leaders, therefore South Africa voted against sanctions against Zimbabwe. "China and
Russia side with Mugabe against Zimbabwe," said a US representative, lamenting the
situation.” 2% In this case, the lesson derived is that coercion does not always work when
the authoritarian regime is aligned with members of the Security Council who hold veto

powers.

Because of the international politics involved, this sad scenario shelters or protects
authoritarian regimes. In this instance, the UNSC's hands are tied because the decision
must be made with the consent of all superpowers. Symbolic pressure is the second type

of pressure applied by the worldwide community Political leaders need contact with other

293 Slymediatv-Online-Tv-Network, (2018). Jim Kunaka tells it all to the commission and Zimbabweans.
[Online] Available at: https://www.youtube.com/watch?v=MCSELGETKS.

2% Rapanyane, MB., Tirivangasi, HM. & Sethole, FR., (2020). Politics, Economy and Financial Prosperity
beyond Repair: Is Mnangagwa, Zimbabwe"“s Renounced Savior of the Day in the post Mugabe-Era?
African Rennaisance, 17(2), pp. 179-200.

295 Ndlovu-Gatsheni, S., (2009). Making sense of Mugabeism in local and global politics:,So Blair, keep
your England and let me keep my Zimbabwe". Third World Quarterly, 30(6), pp. 1139-1158.

2% Nasaw, D., (2008). China and Russia veto Zimbabwe sanctions. [Online] Available at:
https://www.theguardian.com/world/2008/jul/11/unitednations.zimbabwe
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leaders in the international arena and want to be seen as genuine leaders by their peers,
therefore symbolic pressure is founded on the force of associational drives. In such a
case, other international actors would use the need to address the past and uphold human
rights as a condition for the state to be allowed in such groups.?®’

The failure of such pressure can also be explained by the availability of other associations,
such as China's engagement with Africa, which is based on the concept of non-
interference. As pressure built on Mugabe to respect human rights and account for
previous atrocities, the Mugabe dictatorship retaliated by attempting to flee the
Commonwealth. Zimbabwe was expelled from the Commonwealth in 2002 owing to
violations of human rights.?®® Even though member states in Zimbabwe addressed the
need for Commonwealth governments to uphold human rights in what became known as
the Harare Declaration, this is still the case. This merely adds credence to the claim that
authoritarian regimes only follow international law on paper. These countries ratify
international treaties and put them in place on paper, but not in practice. Because
alternative associations, such as China-Africa links, Russia connections, and assistance
from the African Union (AU) and the Southern African Development Community (SADC),
failed to function in Zimbabwe, the Mugabe dictatorship was under no obligation to
comply. There is a view that Thabo Mbeki (influential leader of South Africa at the time)
supported Zimbabwe’s readmittance to the commonwealth without improving its human

rights conditions.?®°

4.8.1 Truth Commission as Transitional Justice Mechanism in Zimbabwe

Zimbabwe was one of the first countries to establish a truth commission, despite its
effectiveness and effects falling short of expectations. A truth commission, as stated
previously in the study, focuses on the past, not as a single event, but as a full picture of
human rights abuses or violations of international law. Second, they adhere to a strict

timetable and conclude by compiling a report. Truth commissions are given access to

297 Suboti¢, J., (2009). The paradox of international justice compliance. International Journal of
Transitional Justice, 3(3), pp.362-383.

2%8 Subotic, J., (2009). The paradox of international justice compliance. International Journal of
Transitional Justice, 3(3), pp.362-383.

2% Muvingi, 1., (2009). Sitting on powder kegs: Socioeconomic rights in transitional societies. International
Journal of Transitional Justice, 3(2), pp. 163-182.

89

https://uwcscholar.uwc.ac.za/



sensitive or protected data. In 1985, a truth commission was constituted to investigate the
events surrounding the Gukurahundi killings in Matabeleland and Midlands region. The
commission was chaired by a Zimbabwean lawyer and functioned under the president's
authority. The report was delivered to the president but not made public.3® The victims
were never informed of the truth and were not compensated, nor were they covered under
the War Victims Compensation Act. Gukurahundi's culprits were granted immunity and

amnesty from prosecution. This is what the former minister of home affairs had to say:

“Il sincerely appeal to citizens of this country not to open old wounds since it does not do
this country any good at all if we are to begin to witch-hunt each other over events that

took place in Matabeleland, Midlands and Masvingo. 301”

When the findings were discovered to be inconvenient for the state, despite the efforts to
put/ collect information, they were not released Mugabe appointed the commission after
acknowledging public pressure. This supports the findings that when domestic pressure
was applied, the government was more likely to respond with acts that sought justice.
However, the scholar points out that truth commissions can be established without the
intention of establishing transitional justice mechanisms (i.e. truth commissions), and
instead as a means of resolving political goals.3°> The report results may be used to
eliminate challengers of the political elite. Mugabe’s mission was to uncover the political
misdeeds of the few. Mugabe’s regime only used the Truth Commission to demonstrate

that they could uphold human rights and make other nations ignore the ongoing abuses.
303

According to the resistance hypothesis, resistance is the deliberate act of preventing
transitional justice from taking place, therefore concealing the commission's findings was

a deliberate act in this case. President Mnangagwa formed a commission to investigate

300 Carver, C.S. and Scheier, M.F., (1990). Origins and functions of positive and negative affect: a control-
process view. Psychological review, 97(1), p.19.

301 Grodsky, B., (2007). Justice without transition: Truth commissions in the context of repressive rule.
Human Rights Review, 9(3), pp. 281-297.

302 Carver, C.S. and Scheier, M.F., (1990). Origins and functions of positive and negative affect: a control-
process view. Psychological review, 97(1), p.19.

303 Gregory, M., (1981). Zimbabwe 1980: politicisation through armed struggle and electoral mobilisation.
Journal of Commonwealth & Comparative Politics, 19(1), pp. 63-94.
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the 2018 post-election violence, even though it was clear that the military had fired and
kiled people®®*. The commission, on the other hand, served to determine the
circumstances underlying the assassinations and violence that occurred in the aftermath
of the elections. The results of the report were not well received, and no one was
investigated or tried. However, just like in the Gukurahundi period, the officer who gave
the order was promoted. The Truth Commission here also served as a cover for the

human rights abuses going on in the country.3%

The following testimony from former Chairperson of the ZANU PF Harare Youth Wing and
former Chipangano leader Jim Kunaka, who gave an eye-opening testimony before the
Kgalema Motlante post-election violence commission that he was instructed to go and
beat up on MDC supporters by one of the commission members appointed by President
Mnangagwa, reveals the possibility that the truth commission was set up in bad faith., His

words were:

“l am surprised you are with Prof Charity Manyeruke, [secretary for women affairs in
ZANU PF], | used to sit with her planning how to go beat members of the Movement for

Democratic Change 306”
He went on to state:

“Before | became the chairperson for the youth wing, ZANU PF had no single seat, but |
declared upon appointment that | was going to rescue one of the seats from MDC” 3%7

The evidence presented to the commission shows a link between the ZANU PF and the
independent military wings. Due to his merciless inclination to conduct electoral violence,
Jim Kunaka was promoted to become the chairwoman of the youth wing, demonstrating
how a network of patronage can be established. However, the fact that Professor Charity

Manyeruke, one of the architects of electoral violence, was a member of that commission

304 Tirivangasi, H.M. and Nyahunda, L., (2019). Challenges faced by rural people in mitigating the effects
of climate change in the Mazungunye communal lands, Zimbabwe. Jamba: Journal of Disaster Risk
Studies, 11(1), pp.1-9.

305 |pid.

306 Slymediatv-Online-Tv-Network, (2018). Jim Kunaka tells it all to the commission and Zimbabweans
307 Slymediatv-Online-Tv-Network, (2018). Jim Kunaka tells it all to the commission and Zimbabweans
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suggests that the state had already secured the protection of its interests.3% As a result,
the Truth Commission's neutrality is jeopardized. As mentioned in the preceding
narrative, the state-appointed truth commissions were ineffective, and the first one's
report was never revealed. In the second, the commission was ill-equipped, and no further
steps were made to ensure that those who committed the atrocities were brought to
justice. Truth commissions, on the other hand, must be independently commissioned with

no outside interference.3%°

4.8.2 Alternative Afrocentric Approach to Transitional Justice

Transitional justice is a framework that aims to address the legacies of conflict, human
rights abuses, and social injustices in societies undergoing transitions. While conventional
approaches to transitional justice have yielded valuable outcomes, there is a growing
recognition of the need for alternative perspectives that are rooted in the specific cultural
and historical context of African societies. This thesis explores the concept of an
alternative Afrocentric approach to transitional justice, highlighting its unique features,
potential benefits, and challenges in the context of post-conflict societies, with a particular

focus on Zimbabwe.

Understanding Afrocentricity in Transitional Justice is very essential. Afrocentricity is a
theoretical framework that places African culture, experiences, and perspectives at the
centre of analysis. It seeks to challenge the Eurocentric lens through which transitional
justice has often been approached, emphasizing the importance of indigenous
knowledge, values, and practices in shaping justice and reconciliation processes. In the
context of transitional justice, an Afrocentric approach recognizes the need to ground

interventions in the cultural, historical, and socio-political context of African societies.

308 Tirivangasi, H.M. and Nyahunda, L., (2019). Challenges faced by rural people in mitigating the effects
of climate change in the Mazungunye communal lands, Zimbabwe. Jamba: Journal of Disaster Risk
Studies, 11(1), pp.1-9.

309 Sijthole, M. & Makumbe, J., (1997). Elections in Zimbabwe: The ZANU (PF) hegemony and its incipient
decline. African Journal of Political Science/Revue Africaine de Science Politique, pp. 122-139.
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An Afrocentric approach to transitional justice recognizes and respects the cultural
values, traditions, and norms of African societies. It seeks to incorporate indigenous
knowledge systems, such as restorative justice practices, community dialogues, and
healing ceremonies, to address the unique needs and aspirations of the affected
communities. By embracing cultural relevance, an Afrocentric approach enhances the

legitimacy and acceptance of transitional justice interventions.

Central to the Afrocentric approach is the recognition of the agency and participation of
local communities in shaping justice and reconciliation processes. It empowers
individuals and communities to actively contribute to the healing and rebuilding of their
societies. Afrocentric transitional justice initiatives prioritize community-led truth-telling,
decision-making, and the inclusion of marginalized voices, ensuring that affected

communities have a sense of ownership and control over their narratives and destinies.

Afrocentric transitional justice recognizes the interconnectedness of individuals,
communities, and the environment. It goes beyond legal and punitive measures to focus
on holistic healing, restoration, and social transformation. This approach seeks to address
the underlying structural and systemic issues that contribute to conflicts and human rights
abuses, promoting long-term sustainable change. Striking a balance between universal
human rights principles and cultural specificity is crucial. While cultural practices and
traditions are essential, they must not violate fundamental human rights standards.
Ensuring respect for human rights while honouring cultural values is a delicate task that

requires careful navigation.

Implementing an Afrocentric approach requires investment in capacity-building, research,
and the development of culturally sensitive methodologies and frameworks. Adequate
resources should be allocated to support community-led initiatives and the training of local

facilitators, ensuring their effectiveness and sustainability.

An Afrocentric approach should prioritize gender equality, social inclusion, and the voices
of marginalized groups. Efforts must be made to address power imbalances,

discrimination, and exclusionary practices within traditional structures and cultural norms.
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An alternative Afrocentric approach to transitional justice offers a unique and culturally
grounded perspective to address the legacies of conflict and human rights abuses. By
embracing cultural relevance, empowerment, and holistic healing, this approach has the
potential to foster meaningful reconciliation, social transformation, and sustainable peace
in African societies. While challenges exist, with careful consideration and collaboration,

an Afrocentric

The choice for grassroots systems demonstrates that legitimacy derives from community-
oriented transitional justice processes, and most African nations do not believe trials or
truth commissions are feasible, notwithstanding their use. The preceding debate leads us
to the present section, which discusses Zimbabwe's traditional transitional justice
procedures, which are not utilised by the government but exist at the grassroots level. As
Afrocentric scholars, we place ourselves at the centre of the Zimbabwean context by
analysing the grassroots traditional mechanism aimed at achieving transitional justice,
using some key practices derived from Shona and Ndebele culture, the research can

reveal ways of engaging in the community transitional justice process. 31°

Scholars such as Asante and Reviere recognized the necessity to explore African culture
or history for Africa to find solutions to its issues.3!? Some of the Ndebele and Shona
traditions that are pertinent to transitional justice have been addressed by Benyera.3!?
3130ur research has chosen the most relevant approaches that are thought to be
necessary for effective transitional justice. In the Zimbabwean culture,3“everyday healing
and reconciliation include such things as Ngozi (avenging spirit), Botso (Self-shaming),
Chenura (Cleansing ceremony) and Nyaradzo (Memorials). Transitional justice would

benefit from ubuntu.

310 saki, O. & Katema, W., (2011). Voices from Civil Society. Zimbabwe in Transition: A View from Within.
44-76: s.n.

311 Asante, Molefi Kete, and Ruthie P. Reviere. Quantitative Research in Education: A Primer. SAGE Publications,
2000.

312 Benyera, E., (2014). Debating the efficacy transitional justice mechanisms: The case of national
healing in Zimbabwe, 1980-2011, Pretoria: University of South Africa.

313 Ndlovu-Gatsheni, S., (2003). Dynamics of the Zimbabwe Crisis in the 21 st Century. African Journal on
Conflict Resolution, 3(1), pp. 99-134.

314 Benyera, E., (2014). Debating the efficacy transitional justice mechanisms: The case of national
healing in Zimbabwe, 1980-2011, Pretoria: University of South Africa.
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Traditional mechanisms were not used throughout the war, The elders would wait until
their communities were at peace. For the rights to begin, people who have performed
offensive deeds should approach the elders and confess their crimes. The Shona and
Ndebele, on the other hand, have their method of forcing the criminal to reply to their
misdeeds, even if the person is unknown. Furthermore, even if the perpetrator refuses to
confess or dies before doing so, the procedure will finally be completed. Ngozi (Avenging
Spirit) will be used by the elders of the family who have been harmed3!® Ngozi will bring
bad luck to the offender's family until they accept responsibility for the misdeeds
committed by one of their members. This will lead to confessions, confessions, and
restitution payments. As a result, reconciliation would take place at the Chenura
(Cleansing ceremony). Following that, the wronged family would hold a nyaradzo

(memorial) to bring peace to the sorrowful.316

Benyera®'’ highlights the application of Ngozi as a transitional justice in a high-profile
political murder involving Moses Chokuda. Moses was killed on his way to an MDC
meeting in his constituency when he was assassinated. He was assassinated by four
individuals, one of which was the son of the ZANU PF-affiliated Midlands provincial
governor, and Moses was the MDC district provincial governor. Moses was kidnapped on
March 21, 2009, in Gokwe Business Centre, according to his father. His body was

recovered on the 23rd, and a post-mortem indicated severe injuries.3!®

The Chokuda family did not approach Ngozi first; instead, they went to the courts. It took
three years for the court case to be heard, with the hearing ultimately taking place in April
2011. After being disillusioned by the legal justice system, the family turned to Ngozi for
help. After that, Moses' family used the Ngozi traditional judicial system. Then unusual

things started to happen, some of which were reported in the newspapers®!®. To begin

315 Benyera, E., (2014). Debating the efficacy transitional justice mechanisms: The case of national
healing in Zimbabwe, 1980-2011, Pretoria: University of South Africa.

316 Benyera, E., (2014). Debating the efficacy transitional justice mechanisms: The case of national
healing in Zimbabwe, 1980-2011, Pretoria: University of South Africa.

317 Benyera, E., (2014). Debating the efficacy transitional justice mechanisms: The case of national
healing in Zimbabwe, 1980-2011, Pretoria: University of South Africa.

318 Benyera, E., (2014). Debating the efficacy transitional justice mechanisms: The case of national
healing in Zimbabwe, 1980-2011, Pretoria: University of South Africa.

319 Newsday, (2011). Reburial of Chibondo remains attempt to conceal evidence
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with, the magistrate who granted the perpetrators bail was mentally sick. Second, the
governor's daughter began to stay around the graveyard, and when questioned why, she
would explain that she wanted to be with Moses. Finally, according to the town clerk, ten
(10) police officers failed to pick up the coffin because it had become trapped on the
ground.®?° Fourth, when authorities from the Attorney General's office arrived to order
Moses' father to bury his son, the father retaliated by telling them to wait and react to
Moses in person. According to the story, when they saw Moses, they all raced away,

leaving the automobile behind.

Moses' family wanted an apology from the perpetrators as well as a payment of 100 cattle
and USD 15,000. The cattle herd was reduced to 35 cattle and an additional USD 15000
after the local chief's mediation efforts. It's worth noting that following the payment, the
magistrate recovered and the families involved reconciled.3?! According to Mucherera,
the ultimate purpose of Ngozi is to ensure peace and reconciliation among the parties
involved. In terms of transitional justice, it's worth noting that the perpetrators would not

go free.3?2

320 Rapanyane, MB., Tirivangasi, HM. & Sethole, FR., (2020). Politics, Economy and Financial Prosperity
beyond Repair: Is Mnangagwa, Zimbabwe"“s Renounced Savior of the Day in the post Mugabe-Era?.
African Rennaisance, 17(2), pp. 179-200.
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CHAPTER 5: RECOMMENDATIONS AND CONCLUSION

5.1 Recommendations

| strongly recommend adopting a multi-stakeholder approach in Zimbabwe's transitional
justice process due to concerns about state-led measures resulting in impunity, amnesty,
and inadequate compensation for victims. The first step should involve engaging various
stakeholders in dialogue, including traditional leaders, church leaders, human rights
activists and organizations, and community-based organizations. An empowered
commission should be responsible for implementing the proposals that emerge from
these dialogues. Traditional leaders can facilitate community conversations, oversee
reconciliation processes, and implement traditional practices such as Chenura. Religious
leaders can lead truth commissions and promote messages of peace. Civil society can
contribute as a truth commission and a source of information. The government's role is to

establish the commission and grant it the necessary authority.

The government needs to expedite the implementation of the recommendations from the
Motlanthe Commission of Inquiry Report, which include legal and electoral reforms, as
well as prosecuting security forces members responsible for civilian deaths during
protests. Implementing these recommendations will contribute to justice, accountability,

and the prevention of human rights abuses, thereby fostering trust in state institutions.

Considering the significant task of addressing the past, the government should increase
funding and support for the NPRC. Substantial financial resources are required for a
comprehensive national healing and reconciliation process, and alternative sources of
assistance should be explored beyond traditional donors with experience in supporting

transitional justice systems globally.

Given the increasing human rights violations by the security sector, it is crucial to establish
the Independent Complaints Mechanism (ICM) outlined in Section 210 of the Constitution.
This mechanism will provide a framework for victims of violence to report misconduct by

security services without fear of reprisals.

There is a need for the formulation and implementation of policies in Zimbabwe to guide

important processes such as institutional reforms, memorialization, truth promotion,
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reparations, justice, and accountability. These issues were raised during the National

Transitional Justice Symposium held in Bulawayo in November 2018.

In alignment with the reconstitution of Provincial Peace Committees, the NPRC should
disband the Provincial Peace Committee in the Midlands Province and conduct new
elections to select neutral individuals as Vice-Chairpersons. This step is essential to
ensure the full participation of survivors and other stakeholders in the activities of the

Provincial Peace Committee without fear of retaliation.

5.2 Conclusion

Transitional justice is a critical framework that seeks to address the legacies of conflict,
human rights abuses, and systemic injustices in societies transitioning from authoritarian
rule or periods of violence. Zimbabwe, a country that has experienced significant political
turmoil, human rights violations, and a history of unresolved conflicts, presents a
compelling case for exploring the challenges and opportunities of transitional justice. This
thesis aimed to provide an in-depth analysis of transitional justice in Zimbabwe,
examining its historical context, key mechanisms, achievements, and remaining

challenges.

Zimbabwe's journey towards democracy has been marred by periods of political
instability, violence, and human rights abuses. The Gukurahundi massacres in the 1980s,
where thousands of Ndebele civilians were killed, and the politically motivated violence
surrounding the disputed elections in the early 2000s are significant examples of the need
for transitional justice in the country. These events have left lasting scars on the nation

and created a demand for truth, accountability, justice, and reconciliation.

One fundamental aspect of transitional justice is the pursuit of truth and the
documentation of past human rights abuses. Establishing truth commissions, such as the
National Peace and Reconciliation Commission (NPRC) in Zimbabwe, provides a

platform for victims to share their stories, uncover the truth, and promote reconciliation.

Holding perpetrators accountable for their actions is a crucial component of transitional

justice. This involves investigating and prosecuting those responsible for human rights
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abuses, irrespective of their position or affiliation. The Motlanthe Commission of Inquiry
Report's recommendations, including the prosecution of security forces members
involved in the killings during protests, demonstrate the importance of pursuing justice
and accountability.

Providing reparations and compensation to victims acknowledges their suffering and
helps restore their dignity. It can take various forms, including monetary compensation,
symbolic gestures, rehabilitation programs, and support for affected communities. The
need for the Zimbabwean government to finance reparations and establish a
Compensation Fund is a significant step towards acknowledging the rights of victims.
Transforming state institutions to ensure respect for human rights, accountability, and the
rule of law is vital for sustainable peace and justice. Reforms in areas such as the security
sector, judiciary, media, and electoral processes are essential for creating a conducive

environment for democracy, human rights, and transitional justice.

While Zimbabwe has taken steps towards transitional justice, significant challenges
persist. Limited financial resources hamper the effective functioning of the NPRC and
hinder the implementation of recommended reparations. The involvement of the NPRC
Chairperson in the Political Actors Dialogue (POLAD) process raises concerns about the
Commission's independence and its ability to fulfil its mandate. Ensuring the transparency
and inclusivity of transitional justice processes, including the meaningful participation of

civil society organizations and victims, remains a challenge.

Transitional justice in Zimbabwe is a complex and ongoing process that seeks to address
the historical legacies of conflict and human rights abuses. While progress has been
made through the establishment of the NPRC and the initiation of various mechanisms,
challenges such as limited funding, political interference, and the need for comprehensive
institutional reforms persist. Sustained commitment from the government, international

support, and the community at large.

The study investigated the evolution of the transitional justice paradigm and its current
state. While traditional transitional justice approaches are still relevant, alternative ideas
such as compliance, resistance, and Afrocentric theories have been implemented and

proven effective. Compliance helps us understand the motivations behind government
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decisions to cooperate or reject international pressure. Resistance clarifies the concept
of non-compliance and goes beyond mere labelling. Afrocentricity places African scholars
at the core of the community, emphasizing the importance of understanding culture for
long-term solutions. The study highlights the need for transitional justice for victims of
Gukurahundi and election violence in Zimbabwe, as previous attempts, including judicial

trials, have not been successful.

The thesis acknowledges that healing is not solely about addressing the past but also
considering its impact on the present and future. Measures such as amnesties, pardons,
clemencies, and commissions of inquiry have failed to reconcile Zimbabwe's complex
history. Genuine healing programs based on trust and a genuine desire to address
societal injustices are required. The thesis points out challenges and suggests ways for
the NPRC to expand its focus and improve its programming. However, healing and
reconciliation cannot be solely entrusted to the NPRC,; it requires the collective effort of

all Zimbabweans to build a peaceful and prosperous society.

Post-conflict justice involves the crucial aspects of peace, justice, and reconciliation.
These challenges are particularly difficult and time-consuming in a politically polarized
environment like Zimbabwe's. It becomes even more complex when addressing the
needs of victims involves engaging with political actors connected to past atrocities.

Failure to address past atrocities can hinder the construction of a truly reconciled society.

Rebuilding trust between the government of Zimbabwe and the humanitarian community
necessitates a focus on humanitarian principles such as neutrality, impartiality, non-
discrimination, and providing assistance based on need. Collaboration and coordination
among all actors involved are crucial to meet the minimum requirements in areas such as

food, nutrition, shelter, water and sanitation, and healthcare.

In conclusion, the study highlights the need for a comprehensive approach to transitional
justice in Zimbabwe, considering alternative ideas and addressing the challenges faced.
It emphasizes the importance of collective efforts, trust-building, and adherence to

humanitarian principles to achieve peace, justice, and reconciliation.
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