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nature.119 The ICTR statute was the first statute to include this element into its definition. 

Widespread refers to the quantitative nature of the attack and can be derived from the 

amount of victims of the crime, while systematic refers to the qualitative nature of the 

attack. The latter can be deduced from the organised nature of the attack.120 

 

3.2.3.1 Sexual violence as being widespread 

In order for sexual violence to be widespread in nature, it has to constitute a mass crime. 

Thus, there should be evidence that it was committed against vast numbers of victims. In 

the Akayesu judgment the ICTR found that multiple Tutsi women who sought refuge at 

the bureau communal of the Taba commune were subjected to rape.121 The ICTR found 

Akayesu guilty for the rape of the women at the bureau communal, because he knew that 

these women were raped and did nothing to stop it and in some instances encouraged the 

rape of Tutsi women.122 

 

Quenivet highlights that many feminists complain that sexual violence are only 

prosecuted when they occur on a large scale.123 The widespread nature of a crime against 

humanity would unfortunately require that it be perpetrated on a large scale. However, 

this does not mean that a perpetrator who committed one rape only will not be prosecuted 

for this crime. In the latter instance the perpetrator can be prosecuted for committing a 

                                                 
119 My emphasis added. 
120 See G Werle op cit note 77 at 225. 
121 Para. 449. 
122 Para. 452. 
123 See NNR Quenivet op cit note 45 at 132. 
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war crime.124 This distinction does not necessarily mean that the raping of one woman is 

less serious or reprehensible compared to the raping of hundreds of women. The latter 

instance will serve as better evidence for the prosecution to produce to have a conviction 

for a crime against humanity, when the perpetrator intended to launch an attack against a 

civilian population.  

 

3.2.3.2 Sexual violence as being systematic 

One of the methods in which the systematic nature of sexual violence can be proved is by 

establishing that there was a policy or a plan behind the sexual violence, as a means to 

attack a civilian population. Proving that such a policy or plan was in place before the 

sexual violence took place is a difficult task faced by the prosecution.125 However, in the 

Akayesu judgment the court found that the accused had made statements in public that 

motivated the raping of Tutsi women. For example, the ICTR found that he made 

statements to the Interahamwe militia saying: “Never ask me again what a Tutsi woman 

tastes like” after the militia raped a witness.126 On another occasion the accused also 

supervised the raping of Tutsi women.127 All these actions can be used as circumstantial 

evidence to prove that there was a plan or policy in place to rape Tutsi women, even 

though the prosecutor might not have been in possession of such plan or policy.  

 

                                                 
124 See NNR Quenivet op cit note 45 at 129. 
125 See NNR Quenivet op cit note 45 at 135. 
126 Para. 452. 
127 Para. 122. 

 

 

 

 



 107

In the Foca trial judgment the ICTY was convinced that the accused committed attacks 

on the Muslim civilian population and that these attacks were carried out with the 

involvement of the local authorities.128 The ICTY even found that the local head of the 

Foca police force was even identified as one of the men who took women out of detention 

centres and raped them.129 

 

Thus in both these cases the criminal tribunals were convinced that there must have been 

a plan or policy annexed to the raping of Tutsi and Muslim women, based on the actions 

of the accused persons and not necessarily on the prosecution bringing evidence of the 

plan or policy to court. 

 

‘Widespread’ and ‘systematic’ are not mutually exclusive notions, as they often overlap 

in practice. However, the prosecution is only required to prove one of these two notions, 

as the ICC statute requires either a widespread or a systematic attack on a civilian 

population.130 Mettraux has compiled a list of the following factors which could be 

considered when establishing whether an attack was indeed widespread or systematic in 

nature: 

“(i)  The number of criminal acts; 
(ii) The existence of criminal patterns; 
(iii) The logistics and financial resources involved; 
(iv) The number of victims; 
(v) The existence of public statements or political views underpinning the events; 
(vi) The existence of a plan or policy targeting a specific group of individuals; 
(vii) The means and methods used in the attack; 

                                                 
128 Para. 576. 
129 Para. 124. 
130 See article 7(1) of the ICC statute. My emphasis added. 
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(viii) The inescapability of the attack; 
(ix) The foreseeability of the criminal occurrences; 
(x) The involvement of political or military authorities; 
(xi) Temporally and geographically repeated and coordinated military operations 

which all led to the same result or consequences; 
(xii) Alteration of the ethnic, religious, or racial composition of the population; 
(xiii) The establishment and implementation of autonomous political or military 

structures at any level of authority in a given territory; 
(xiv) Adoption of various discriminatory measures.”131 

 
These factors serve as a good indication to establish whether an attack was widespread or 

systematic in nature. These factors are furthermore broad enough to include acts of sexual 

violence as a widespread or systematic attack upon a civilian population. 

 

3.3 Establishing the intention to commit sexual violence as a crime against humanity 

Article 30 of the ICC statute stipulates the mental element needed to commit crimes under 

the jurisdiction of the ICC. The requirements needed to establish an intention on the part 

of the perpetrator, in terms of the ICC statute, is merely a declaratory reference of what 

was required in terms of rulings by the ICTY and the ICTR132 and customary 

international law.133 

 

Article 30 of the ICC statute is worded as follows: 

“1.  Unless otherwise provided, a person shall be criminally responsible and liable for 
punishment for a crime within the jurisdiction of the Court only if the material 
elements are committed with intent and knowledge. 

2. For the purposes of this article, a person has intent where: 
(a) In relation to conduct, that person means to engage in the conduct; 
(b) In relation to a consequence, that person means to cause that consequence 

or is aware that it will occur in the ordinary course of events. 

                                                 
131 See G Mettraux op cit note 104 at 171. 
132 See G Mettraux op cit note 104 at 172-174.  
133 See G Werle op cit note 77 at 230. 
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3. For the purposes of this, “knowledge” means awareness that a circumstance exists or 
a consequence will occur in the ordinary course of events. “Know” and “knowingly” 
shall be construed accordingly.” 

 
Thus, in terms of article 30, an accused must have the knowledge and the intention to 

commit a crime against humanity. For purposes of sexual violence, the accused person 

must commit the act (i.e. sexual violence) knowing that (s)he will commit sexual violence 

as part of a widespread or systematic attack against a civilian population.  

 

The extent as to which the perpetrator must be aware of an attack against a civilian 

population was the topic of debate at the drafting of the ICC statute. Von Hebel and Kelt 

states that: 

 “On the one hand, several delegations though it would be sufficient if the perpetrator had 
knowledge of the existence of an attack, even though it could not be required that he 
knew of its exact nature or of all its implications. On the other hand, several delegations 
though that it should also be required that the perpetrator knew that the attack was 
widespread or systematic. The latter interpretation finds some support in Article 7 of the 
Statute, where the chapeau refers to “knowledge of the attack”, referring back to “a 
widespread or systematic attack.””134 

 
One can only presume that the delegations that opted for the approach of knowledge of a 

widespread or systematic attack did so on the basis of the nullum crimen sine lege 

principle. In other words, it is the attack, and not the acts of the accused, which must be 

directed at targeting the civilian population in order to prove that the accused committed a 

crime against humanity. 

 

                                                 
134 See Herman von Hebel & Maria Kelt ‘Some Comments on the Elements of Crimes for the Crimes of the 
ICC Statute’ (2000) 3 Yearbook of International Humanitarian Law 284. 
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On the other hand, the accused must only know that his acts form part of his intention to 

launch an attack on the civilian population.135 Thus, when a perpetrator commits sexual 

slavery, for example, he must only have the knowledge that this act of sexual violence 

forms part of his (or his superiors’) larger plan to attack the civilian population.  

 

Even though a prosecutor might have the burden of establishing both an intention and 

knowledge on the part of the perpetrator for committing a crime against humanity, (s)he 

only need to prove that the perpetrator had knowledge that he will be committing acts of 

sexual violence as part of a greater scheme to attack civilians. 

  

3.4 Conclusion 

This chapter contains an in-depth analysis of how sexual violence can be committed as a 

crime against humanity. Even though article 7 of the ICC statute only stipulates rape, 

sexual slavery, enforced prostitution, forced pregnancy and enforced sterilization, as 

expressed acts of crimes against humanity, the jurisprudence of the ICTY and the ICTR 

revealed that enslavement and torture can also constitute acts of sexual violence. The 

international criminal tribunals have obviously opted for such an interpretation, as these 

statutes only included rape as an express crime against humanity (as far as sexual 

violence is concerned). One should bear in mind that these acts are not the only forms of 

sexual violence constituting crimes against humanity. As I mentioned above,136 forced 

                                                 
135 See G Mettraux op cit note 104 at 173. 
136 See 3.1.3.6 above. 
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marriages can also amount to acts of sexual violence. There are also other acts that can 

amount to sexual violence, such as forced masturbation or forced nudity. Thus, one 

should always be mindful that article 7(g) does not constitute a numerus clausus. 

 

At the time of writing, the prosecutor had closed his case against Charles Taylor in the 

SCSL. In the indictment, Taylor is also charged with committing rape and sexual slavery 

as a crime against humanity.137 I sincerely hope that the SCSL does not follow its 

precedent in the AFRC judgment by dismissing charges of sexual violence unfairly and 

incorrectly against the former president of Liberia, if admissible evidence of such acts 

were to be proved by the prosecutor. 

 

In the next chapter a comparative analysis will be drawn between sexual violence as a 

crime against humanity and genocide, respectively. Due to space constraints, only 4 

similarities and differences will be explored. 

 

 

                                                 
137 See counts 4 and 5 respectively of The Prosecutor v Charles Taylor SCSL-03-01-PT, 2nd amended 
indictment. 
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Chapter 4: 
 

Comparative Approaches to Sexual Violence: The Intersection of Genocide and 
Crimes against Humanity 

 
 

“One of the problems in adequately labelling crimes of sexual violence committed on a 
vast scale is that genocide requires proof of an ulterior, or specific intent. The acts of rape 
must be committed with the intent of destroying, in whole or in part, a national, ethnic, 
racial or religious group. Just because the rapes occur contemporaneously to, or within 
the general environment of, genocide does not mean that it will fit that crime’s 
definition.”1 
 
“The major difference between genocide and crimes against humanity is that genocide 
requires the specific “intent to destroy, in whole or in part, a national, ethnical, racial or 
religious group.” Accordingly, genocide is often considered a sub-set of crimes against 
humanity because acts of genocide also generally constitute crimes against humanity.”2 
 
“Genocide overlaps with crimes against humanity only when certain specified conditions 
exist as to mens rea, the victim at issue, and the context in which the crimes are 
committed.”3 

 
 
The above quotations highlight the problem within which genocide and crimes against 

humanity can be compared. On the one hand, crimes of sexual violence may take place 

within an environment of genocide, while not legally constituting genocide, in terms of 

the definition of the crime. On the other hand, major legal differences exist between 

crimes against humanity and genocide. Based upon this perplexed conceptualisation, this 

chapter will seek to investigate the extent of the similarities and differences in committing 

sexual violence as genocide and as a crime against humanity. 

 

                                                 
1 See Claire De Than and Edwin Shorts International Criminal Law and Human Rights 1st Ed (2003) 355. 
2 See Margaret McAuliffe deGuzman ‘The Road from Rome: The Developing Law of Crimes against 
Humanity’ (2000) 22 Human Rights Quarterly 349. 
3 See David L. Nersessian ‘Comparative Approaches to Punishing Hate: The Intersection of Genocide and 
Crimes against Humanity’ (2007) 43 Stanford Journal of International Law 251. 
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There exist multiple legal differences between crimes against humanity and genocide. 

Genocide has a narrow application as it only protects the four specified groups (national, 

ethnic, religious or racial), while crimes against humanity find application when any of 

the specified acts have been committed against a civilian population. Another difference 

can be found in the different onuses placed on the prosecution. For genocide the 

prosecutor will have to prove that the accused possessed dolus specialis, while for crimes 

against humanity this standard is not required. Of more direct interest to this study, the 

specific acts that can amount to crimes against humanity are listed of which sexual 

violence forms a large part, while with genocide crimes of sexual violence need to be 

interpreted into the specific acts.  

 

On the other hand, based on the context within which these crimes are usually committed, 

the jurisdictional regime would be of an international nature for both genocide and crimes 

against humanity. Genocide and crimes against humanity are also individual acts 

committed by persons with the knowledge that their acts form part of a greater purpose, 

being either to annihilate a protected group in terms of genocide or a broader attack 

against a civilian population in terms of crimes against humanity. Both genocide and 

crimes against humanity can also take place in the absence of an armed conflict. 

 

This chapter will also thus seek to outline the legal similarities and differences and its 

possible practical consequences. These will mainly be drawn from the success of 

prosecution of sexual violence as genocide and crimes against humanity for which an 
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accused was indicted. This chapter will first assess the differences of sexual violence as 

genocide and crimes against humanity in more detail before investigating the similarities 

and the effect this could possibly have on the prosecution of these crimes. As a third point 

this chapter discusses the importance of taking precaution against arbitrarily cumulating 

charges of sexual violence as genocide and crimes against humanity. 

 

4.1 The differences  

This section will highlight four legal differences in sexual violence as genocide and 

crimes against humanity. These four differences relate to: (1) the scope of application; (2) 

the degree of intention; (3) the burden of proof and (4) the interpretation of the acts of 

sexual violence. 

 

4.1.1 The scope of application 

The scope of genocide can be found in its definition that states: “…genocide means any 

of the following acts committed with intent to destroy, in whole or in part, a national, 

ethnical, racial or religious group…”4 The scope for crimes against humanity can also be 

found within its definition: “… crimes against humanity means any of the following acts 

when committed as part of a widespread or systematic attack directed against any civilian 

population…”5 Thus while genocide seems to adopt a narrow approach to the groups of 

                                                 
4 See article 6 of the ICC statute. 
5 See article 7 of the ICC statute. 
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people that it protects,6 crimes against humanity grants protection to the civilian 

population.  

 

As argued in chapter 2 of this thesis, the groups that the genocide definition protects are 

identified as traits that define a person’s identity.7 Even though women bear the brunt of 

sexual violence while genocide is being committed, the reason why they are targeted is 

more often than not based on their identification as forming part of a certain national, 

ethnical, racial or religious group, instead of their sex.8 

 

Similar can be argued with regards to the extent of protection provided by the definition 

of a crime against humanity. Feminist scholars have been arguing for a break-away from 

including women and men into the broad protection provided to civilians, as it ignores the 

brunt of sexual violence perpetrated against women.9 Once again it should be noted that 

the protection offered to civilians, as a whole, grants protection to women and men who 

fall victim to sexual violence in the context of a crime against humanity.10 Article 7(1)(g) 

of the ICC statute gives recognition to this. 

 

                                                 
6 It only protects national, ethnic, racial and religious groups of people. It does not protect any other group 
of people, as it does not state so within its definition. See also 1.3 in chapter 1 for a history of the 
definition. 
7 See 2.1. in chapter 2. 
8 See 2.1.2. in chapter 2. 
9 See Judith Gardam & Hilary Charlesworth ‘Protection of Women in Armed Conflict’ (2000) 22 Human 
Rights Quarterly 150. See also 3.2.2. in chapter 3. 
10 See 3.2.2. in chapter 3. 
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The scope of application does not just only apply to groups protected under the 

definitions of genocide and crimes against humanity, but also to the acts specified under 

these definitions.  

 

The definition of genocide only list five acts of how this crime can be committed.11 Even 

though some of the acts do not need further specification of how genocide can be 

committed, other acts are fairly vague and are completely depended on how they are 

interpreted. For example, killing persons of a protected group can be done in many ways, 

but the result of actions of killing always amount to human remains. However, causing 

serious bodily harm to members of a group can amount to a phenomenon that is 

completely subjective, which in the end requires a judge to skilfully interpret such a 

provision.12 More relevant to the issue of sexual violence, the ICTR conceptualised sexual 

violence, in the form of rape, as an example of causing serious bodily or mental harm to a 

person.13 Another abstract act of genocide are conditions to bring about the destruction of 

a group, as such conditions are not defined and no examples are given of the type of 

conditions to bring about the destruction of a group.  

 

Both the ICTR and the ICTY have given various examples of measures intended to 

prevent births within a group. In the Akayesu judgment the trial chamber stated that 
                                                 
11 These five acts are: “(a) Killing members of the group; (b) Causing serious bodily harm to members of 
the group; (c) Deliberately inflicting on the group conditions of life calculated to bring about its physical 
destruction in whole or in part; (d) Imposing measures intended to prevent births within the group; and (e) 
Forcibly transferring children of the group to another group”. 
12 See 2.2.2. in chapter 2 
13 See the Akayesu judgment at para. 731 and the Muhimana judgment at para. 302. 
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“sterilization, forced birth control, prohibition on marriages and segregation of the sexes” 

all amounted to ways in which one can prevent births within a group.14 In the Karadzic 

and Mladic rule 61 judgment the ICTY proclaimed that “some camps were especially 

devoted to the raping of women, with the aim of forcing then birth of Serbian offspring. 

The women were held in captivity until it was too late for them to undergo an abortion”.15 

There is thus also no clear specified understanding of the ways in which this act can be 

performed.  

 

In chapter 2 I have argued that sexual violence can amount to all five acts of genocide. 

This clearly sheds light on my argument that these acts are very abstract in nature, and to 

establish whether it was the intention of the perpetrator to commit genocide by way of 

one of these acts in mind is thus difficult.  

 

On the other hand, a crime against humanity, as defined in the ICC statute, lists a number 

of acts that can amount to a crime against humanity.16 An important difference between 

genocide and crimes against humanity is that the latter has a specific section that only 

                                                 
14 Para. 507. 
15 Para. 64. 
16 Article 7(1) of the ICC statute list the following ways in which a crime against humanity can be 
committed: (a) Murder; (b) Extermination; (c) Enslavement; (d) Deportation or forcible transfer of 
population; (e) Imprisonment or other severe deprivation of physical liberty in violation of fundamental 
rules of international law; (f) Torture; (g) Rape, sexual slavery, enforced prostitution, forced pregnancy, 
enforced sterilization, or any other form of sexual violence of comparable gravity; (h) Persecution against 
any identifiable group or collectivity on political, racial, national, ethnic, cultural, religious, gender as 
defined in paragraph 3, or other grounds that are universally recognized as impermissible under 
international law, in connection with any act referred to in this paragraph or any crime within the 
jurisdiction of the Court; (i) Enforced disappearance of persons; (j) the crime of apartheid; (k) Other 
inhumane acts of a similar character intentionally causing great suffering, or serious injury to body or to 
mental or physical health. 
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deals with crimes of a sexual nature.17 Even though rape, sexual slavery, enforced 

prostitution, forced pregnancy and enforced sterilization can take place in many ways, it 

is much easier to distinguish the intention of the perpetrator to commit these crimes. In 

other words, the prosecutor is not left to prove to a court that the perpetrator committed 

one of the acts of a crime against humanity, with a broader purpose in mind. The 

prosecutor is thus left with only having to prove that the accused had the intention to 

commit a widespread or systematic attack against a civilian population. With genocide 

the prosecutor would thus have to prove that the accused committed rape as part of the 

attack to cause serious bodily or mental harm to members of a protected group, with the 

intention of annihilating the whole group.  

 

4.1.2 The degree of intention 

In order to establish the intention that an accused possess to commit genocide, one would 

have to assess the criminal act committed (e.g. rape) and how this would influence on the 

destruction of a group. On the other hand, for crimes against humanity, to establish the 

intention of the accused, one would have to assess the criminal act committed (e.g. sexual 

slavery) and how this would influence the attack against a civilian population. Article 30 

of the ICC statute regulates the mental element needed to commit a crime in terms of this 

statute.18 This article regulates the mental element needed for all the crimes committed 

                                                 
17 See article 7(1)(g) of the ICC statute in comparison to article 6(a)-(e) of the ICC statute that deals with 
the acts of genocide. 
18 Article 30 reads: “1. Unless otherwise provided, a person shall be criminally responsible and liable for 
punishment for a crime within the jurisdiction of the Court only if the material elements are committed with 
intent and knowledge. 2. For the purposes of this article, a person has intent where: (a) In relation to 
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under the ICC statute, therefore it would apply both to genocide and crimes against 

humanity. 

 

The definition of genocide states that “genocide means any of the following acts 

committed with intent to destroy, in whole or in part…”19 Thus a perpetrator has to 

commit one of the acts of genocide, with the intention of destroying the group. Whether 

he or she succeeds in destroying a protected group is irrelevant at this stage, as the 

definition states that the protected group can be destroyed in whole or in part. The 

intention component to commit genocide is divided into two: (1) the general intent to 

commit an act (e.g. rape) and (2) the special intent to commit genocide (destroy a 

protected group).20 Thus, for the prosecution to prove that an accused committed 

genocide by way of, for example, raping women, they would have to prove that the 

accused possessed dolus directus or dolus eventualis when he committed the rape,21 and 

that he possessed dolus specialis to destroy the targeted group in whole or in part.22 The 

prosecution is thus left with the difficult evidential burden of not just establishing that the 

                                                                                                                                                 
conduct, that person means to engage in the conduct; (b) In relation to a consequence, that person means to 
cause that consequence or is aware that it will occur in the ordinary course of event. 3. For the purposes of 
this article, “knowledge” means awareness that a circumstance exists or a consequence will occur in the 
ordinary course of events. “Know” and “knowingly” shall be construed accordingly”. 
19 See article 6 of the ICC statute. My emphasis added. 
20 See Bettina Ulrike Schaefer Genocidal Intent at the ICTR and ICTY – Problems to indict for Genocide at 
the two Ad Hoc Tribunals (2006) Unpublished LL.M Dissertation; University of Stellenbosch 8. 
21 In other words, he must have intended to rape the victim. 
22 In other words, the prosecution would have to prove that by raping the victim, the accused intended to 
destroy the targeted group that is also protected under the definition of genocide. 
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accused committed rape,23 but that he had done so with the overall intention of destroying 

a protected group.24 

 

Article 30 of the ICC statute would find application to establish the intention of an 

accused to commit a crime against humanity.  Thus, a person accused of committing a 

crime against humanity would need to commit the act (e.g. sexual slavery) with the 

intention and with the knowledge that the act takes place as part of a broader attack 

against a civilian population.   

 

Article 30 further explains what is required in order to establish intention and knowledge. 

In terms of article 30(2) an accused would possess intention if: (1) he means to engage in 

the conduct; and (2) if he means for that consequence to occur or is aware that the 

consequence would occur because of his conduct. An accused person would thus possess 

the intention of committing a crime against humanity if he commits sexual slavery (the 

conduct) and knows that it would form part of a greater attack against a civilian 

population (the consequence).  

 

In terms of article 30(3) of the ICC statute knowledge “means awareness that a 

circumstance exists or a consequence will occur in the ordinary course of events”. The 

                                                 
23 As rape on its own is a crime not punishable by the ICC. 
24 It should be noted that the prosecutor also has the burden of proving to the court that the act of rape 
amounted to one of the five listed acts that can be committed in terms of the genocide definition. I.e. killing 
members of a group, causing serious bodily harm, deliberately conflicting conditions to bring about the 
physical destruction, imposing measures intended to prevent birth and forcibly transferring children. 
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first part of this explanation is quite clear that an accused must be aware of the attack 

against a civilian population (in order to commit a crime against humanity). However, in 

order to assess whether a consequence will occur, as part of a broader attack against a 

civilian population, seems somewhat relative. In order to successfully prove this, the 

prosecutor is left with the complex task of proving that the accused knew that a 

consequence would occur.  

 

In conclusion, for the prosecutor to successfully argue that an accused committed sexual 

violence as a crime against humanity, he or she would have to prove the intention by: (1) 

proving that an accused meant to commit sexual violence; and (2) that the accused knew 

of the consequence of this act. The prosecution would also have to prove that by 

committing sexual violence, the accused had the knowledge of the broader context within 

which he committed these crimes, i.e. an attack against the civilian population. 

DeGuzman thus correctly argues that: 

“The mental element of crimes against humanity under customary international law 
consists of a requirement that the perpetrator have knowledge of the nexus between his or 
her act and a widespread or systematic attack against civilians. This knowledge 
requirement stands in contradistinction to the specific intent required for the crime of 
genocide.”25 

 

4.1.3 The burden of proof 

The third legal difference between genocide and crimes against humanity can be found in 

the burden of proof. The burden of proof is closely linked to the degree of intention, as it 

sets the standard at which a crime should be proved by the prosecution. In criminal trials 
                                                 
25 See M McAuliffe deGuzman op cit note 2 at 378. 
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a prosecutor should by default prove that an accused committed a crime beyond a 

reasonable doubt.26 This is obviously different to what is required for civil law standards, 

being that the party who institutes a dispute should be able to prove that the opposing 

party did something or lacked to do something on a preponderance of probabilities. 

 

In order to prove that an accused committed genocide, the prosecutor would have to 

prove that the accused possessed a special intention. On a broader level than sexual 

violence, Werle states that the following factors would suffice in proving that the accused 

possessed a special intention to destroy a protected group: “the existence of a plan, a large 

number of victims, choice of victims based on their membership in the group, and the 

perpetrator’s bearing when committing the crime”.27 

 

Examples of sexual violence that can be used in order to establish that an accused 

possessed a special intention to destroy a protected group can be found in various 

decisions by the ICTR. The first example can be found in the Akayesu judgment. In this 

case the trial chamber found that: 

“The acts of rape and sexual violence … were committed solely against Tutsi women, 
many of whom were subjected to the worst public humiliation, mutilated, and raped 
several times, often in public, in the Bureau Communal premises or in other public 
places, and often by more than one assailant.”28  

                                                 
26 See Jonathan Burchell and John Milton Principles of Criminal Law 3rd Ed (2005) 11. 
27 See Gerhard Werle Principles of International Criminal Law (2005) 210. 
28 Para. 731. 
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The ICTR also relied on testimony from witnesses who heard Akayesu tell the 

Interahamwe militia “don’t ever ask again what a Tutsi woman tastes like”29 before 

giving them permission to rape these women. 

 

In the Musema judgment the court stated the following: 

 “… on the basis of the evidence presented, it emerges that acts of serious bodily and 
mental harm, including rape and other forms of sexual violence were often accompanied 
by humiliating utterances, which clearly indicated that the intention underlying each 
specific act was to destroy the Tutsi group as a whole. The Chamber notes, for example, 
that during the rape of Nyiramusugi Musema declared: ‘The pride of the Tutsis will end 
today’. In this context, the acts of rape and sexual violence were an integral part of the 
plan conceived to destroy the Tutsi group… Witness N testified before the Chamber that 
Nyiramusugi, who was left for dead by those who raped her, had indeed been killed in a 
way. Indeed, the Witness specified that what they did to her is worse than death.”30 

 
Thus, by making discriminatory and humiliating utterances while specifically raping 

Tutsi women, the court established that Musema possessed the special intention needed to 

commit sexual violence as a form of genocide.  

 

Similar to what Musema did, the accused in the Gacumbitsi judgment also possessed the 

special intention needed in order to satisfy the burden of proof needed to prove genocide. 

Gacumbitsi incited Hutu men to rape Tutsi women who refused to marry Hutu men, 

stating that the Tutsi women’s refusal to marry Hutu men should be punished by way of 

inserting sticks into their genitals.31  

 

                                                 
29 Para. 732. 
30 Para. 933. 
31 Paras. 200-202. 
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 However, it should be remembered that the above acts of sexual violence had to be 

argued by the prosecution as constituting either: “(a) killing members of the group; or (b) 

causing serious bodily or mental harm to members of the group; or (c) deliberately 

inflicting on the group conditions of life calculated to bring about its physical destruction 

in whole or in part; or (d) imposing measures intended to prevent births within the group; 

or (e) forcibly transferring children of the group to another group”.32 

 

With crimes against humanity the position is slightly different. In terms of article 7(1) of 

the ICC statute the perpetrator must have knowledge of a widespread or systematic attack 

against a civilian population.33 Werle rightly argues that the perpetrator’s actions must 

form part of the attack.34 He also states that is not necessary for the perpetrator to be 

aware of a government or organization’s plan or policy.35 This is a major difference with 

genocide where the perpetrator has to be aware of the policy or plan to annihilate a 

specific group in order to comply with the special intention standard.  

 

Another major difference between genocide and crimes against humanity in establishing 

the burden of proof is that, with crimes against humanity the prosecutor would not have 

to prove that an act of sexual violence formed part of a broader attack directed at a 

civilian population. If the prosecutor thus proved that the accused, for example, 

committed sexual slavery with his victim, it will suffice to show evidence of this sexual 
                                                 
32 See article 2(2)(a) - (e) of the ICTR statute. 
33 My emphasis added. 
34 See G Werle op cit note 27 at 231. 
35 Ibid at 33. 
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slavery and not that it formed part of causing serious bodily or mental harm. The latter 

would be required in order for a prosecutor to succeed with proving sexual violence as 

forming part of a genocide charge.  

 

4.1.4 Interpreting the acts of sexual violence 

This section highlights the last difference between the crimes that will be investigated in 

this chapter. As argued under 4.1.3, the interpretation of the acts of sexual violence would 

have an effect on the burden of proof standard that the prosecutor would have to meet.  

 

The Akayesu judgment laid the foundation for the interpretation of sexual violence as one 

of the five acts of genocide. In terms of killing members of a group, the ICTR found in 

Akayesu that “in most cases, the rapes of Tutsi women in Taba, were accompanied with 

the intent to kill those women. Many rapes were perpetrated near mass graves where the 

women were taken to be killed”.36 In the Akayesu judgment the ICTR also found that 

sexual violence constitutes serious bodily or mental harm.37 In the Kayishema and 

Ruzindana judgment the court argued that “rape, the starving of a group of people, 

reducing required medical services below a minimum, and withholding sufficient living 

accommodation for a reasonable period”38 constitutes conditions of life calculated to 

bring about a group’s physical destruction in whole or in part. In the ICTY, the trial 

                                                 
36 Para. 733. 
37 Para. 731: “…rape and sexual violence certainly constitute infliction of serious bodily and mental harm 
on the victims and are even, according to the Chamber, one of the worst ways of inflict harm on the victim 
as he or she suffers both bodily and mental harm”. 
38 Para. 116. 
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chamber in the Karadzic and Mladic rule 61 judgment established that “some camps were 

specially devoted to rape, with the aim of forcing the birth of Serbian offspring, the 

women often being interned until it was too late for them to undergo an abortion”.39 Thus 

sexual violence was interpreted as a form of imposing measures intended to prevent births 

within a group.  

 

Thus, the precedent set down by the international criminal tribunals sheds light on the fact 

that it possible for sexual violence to form one of the five acts of genocide. This then 

places an added burden on the prosecutor to prove that an act of sexual violence, 

committed as part of genocide, constituted one of the five acts of genocide.  

 

As discussed in chapter 1, the definition of a crime against humanity has evolved with 

time40 and is currently comprehensively explained in the provisions of the ICC statute.41 

The ICTY and ICTR statutes both only make provision for the act of rape to form part of 

the definition of a crime against humanity.42 Thus, rape could be prosecuted as a crime 

against humanity in the conflict that preceded both the establishment of these statutes. In 

the Akayesu judgment the ICTR attempted to by-pass the restrictive conditions placed in 

the ICTR statute by just mentioning rape as a crime against humanity. They did this by 

                                                 
39 Para. 64. 
40 See 1.2. in chapter 1. 
41 See article 7 of the ICC statute. 
42 See article 5(g) of the ICTY statute and article 3(g) of the ICTR statute. 
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defining rape broadly.43 Thus, even though other forms of sexual violence were not 

specifically mentioned in the ICTR statute, it could have been interpreted broadly using 

the Akayesu judgment as precedence.  

 

Subsequent to the establishment of the ICTY and ICTR statutes, the statute establishing 

the SCSL went further and included sexual slavery, enforced prostitution and forced 

pregnancy as specific forms of sexual violence that can be committed as a crime against 

humanity.44 The ICC statute added enforced sterilization as another form of sexual 

violence to the above specific forms.45 

 

In order for the prosecutor to thus successfully prosecute a charge of sexual violence as a 

crime against humanity, mere proof of the act will suffice, as the various forms of sexual 

violence are specifically prohibited as a crime against humanity. Only once an act of 

sexual violence is not specifically mentioned, like in the case of forced marriages, would 

the prosecutor have to prove that this constitutes a crime against humanity.  

 

As can be determined from the above legal differences between sexual violence as 

genocide and crimes against humanity, the former would place a more stringent burden 

on the prosecutor to prove that an act of sexual violence constitutes genocide. With 

                                                 
43 Para. 688 reads: “The Tribunal considers sexual violence, which include rape, as any act of a sexual 
nature which is committed on a person under circumstances which are coercive”. 
44 See article 2(g) of the SCSL statute. 
45 See article 7(1)(g) of the ICC statute. 
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crimes against humanity, a less severe burden of proof is needed. The next section would 

investigate the similarities between these crimes, especially in relation to sexual violence.  

 

4.2 The similarities 

This section will highlight four similarities in genocide and crimes against humanity. 

They are: (1) the jurisdictional regime; (2) the knowledge of a broader context; (3) the 

element of persecution; and (4) the punishment of the crime.46 

 

4.2.1 The jurisdictional regime 

The following five theoretical principles govern the conceptualisation of jurisdiction. 

Firstly, the territorial principle requires that a suspect be in a country and physically 

detained by that country’s authorities.47 De Than and Shorts here rightly argues that this 

is the strongest claim to exercise jurisdiction.48 Secondly, the nationality principle allows 

for a country to prosecute its own citizen for crimes committed in a foreign country.49 

Thirdly, the protective principle allows a state to exercise criminal jurisdiction over a 

                                                 
46 As a point of interest, it would be best to also mention the views of Cassese, who states that genocide and 
crimes against humanity are similar in the following context: “(i) they encompass very serious offenses that 
shock our sense of humanity in that they constitute attacks on the most fundamental aspects of human 
dignity; (ii) they do not constitute isolated events but are instead normally part of a larger context, either 
because they are large-scale and massive infringements of human dignity or because they are linked to a 
broader practice of misconduct; and (iii) although they need not be perpetrated by State officials or by 
officials of entities such as insurgents, they are usually carried out with the complicity, connivance or at 
least the toleration of authorities.” - See Antonio Cassese as quoted in DL Nersessian op cit note 3 at 246. 
Thus apart from the above technical legal similarities that will be investigated in this chapter, Cassese 
correctly highlights broader similarities based on the perceptions of human dignity. 
47See Malcom N Shaw International Law 2nd Ed (1986) 349. 
48 See C De Than and E Shorts op cit note 1 at 38. 
49 See MN Shaw op cit note 47 at 353. 
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foreign national to protect the state’s interest.50 Fourthly, from a universality principle, 

any country is allowed to exercise jurisdiction over any perpetrator who committed an 

international crime.51 The last theory of jurisdiction is called the passive personality 

principle. In terms of this principle a country can exercise jurisdiction over a foreign 

national even though the crime did not take place within its borders, however, some of the 

victims must be citizens of the country.52 

 

The most written about theory that currently applies with crimes of an international 

character is the universal jurisdiction principle. Werle states that: “the principle of 

universal jurisdiction applies to crimes under international law”.53 Since both genocide 

and crimes against humanity form part of crimes of an international character, the 

principle of universal jurisdiction would apply to both these crimes. In other words, any 

country where a perpetrator may find him within can exercise jurisdiction over him and 

prosecute if he committed sexual violence as a form of one of genocide or crimes against 

humanity.  

 

Another international feature of genocide and crimes against humanity is that the ICC has 

the competence to deal with such crimes. With that it should also be noted that the ICTY, 

ICTR and the SCSL have an international character within the constitution of these 

tribunals. Thus, the international community is left with the impression that crimes of 
                                                 
50 See MN Shaw op cit note 47 at 358. 
51 See MN Shaw op cit note 47 at 359. 
52 See MN Shaw op cit note 47 at 357. 
53 See G Werle op cit note 27 at 59. 
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such magnitude, like genocide and crimes against humanity are quite serious as it requires 

a court or tribunal of an international character to prosecute these crimes.  

 

It should also be noted that there are instances where national courts have prosecuted 

offenders of crimes of an international character. An example of this would be the 

‘Gacaca Tribunals’ established in Rwanda to prosecute perpetrators that took part in the 

1994 conflict.54 

 

It can thus be concluded that since the conceptualisation of sexual violence as genocide 

and a crime against humanity, together with giving sexual violence recognition under 

various international treaties, sexual violence developed into a crime of an international 

character.  

 

4.2.2 The knowledge of a broader context 

When the differences between genocide and crimes against humanity were investigated, a 

clear argument was made that in order for the perpetrator to commit genocide, he must 

have knowledge of a plan or policy that is being implemented to destroy a protected 

group. Under the same heading the argument was also made that if a perpetrator commits 

a crime against humanity he only needs to have knowledge of the attack upon a civilian 

                                                 
54 See William A. Schabas ‘Genocide Trials and Gacaca Courts’ (2005) 3 Journal of International Criminal 
Justice 881. 
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population.55 Even though there exist a big difference between having knowledge of a 

plan or policy and having knowledge of an attack upon the civilian population, the 

common feature here remains that the perpetrator need to possess knowledge.56 

 

In the case of The Prosecutor v Krstic57 the ICTY discussed the relationship between 

genocide and crimes against humanity, as defined in the ICTY statute.58 While doing this, 

the trial chamber argued that: 

 “The requirement in Article 5 [the article that defines crimes against humanity] that the 
crimes be part of a widespread or systematic attack against a civilian population is 
comprised within the genocide requirement that there be an intent to destroy a specified 
type of group… acts of genocide must be committed in the context of a manifest pattern 
of similar conduct, or themselves constitute a conduct that could in itself effect the 
destruction of the group, in whole or in part, as such. Thus, Article 5’s exclusion of 
random or isolated acts also characterises genocide.”59 

 
Put differently, the ICTY thus argued that within the construction of an intention to 

destroy a protected group (which is ultimately required to commit genocide), an element 

that justifiably acknowledged that the perpetrator knew of an attack (which is also 

required to prove that an accused committed a crime against humanity) is located. This 

element of knowing of an attack should also be present when a crime against humanity is 

committed against a civilian population.  

 

Therefore, if sexual violence is being committed under circumstances of mayhem, it may 

not necessarily mean that a perpetrator intends to annihilate a protected group, when in 
                                                 
55 See 4.1.2. above. 
56 My emphasis added. 
57 IT-98-33-T, 2 August 2001 (Hereinafter referred to as the Krstic judgment). 
58 Paras. 682 – 686. 
59 Para. 682. 
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actual fact he commits sexual violence by staging an attack against a civilian population. 

Put differently; if sexual violence is being committed under circumstances of mayhem, it 

may not necessarily mean that a perpetrator is staging an attack against a civilian 

population, when in actual fact he intends to annihilate a protected group under the 

definition of genocide. The knowledge under which these circumstances are articulated is 

thus commonly found within the context of both genocide and crimes against humanity.  

 

4.2.3 The element of persecution 

Persecution is listed as an act of a crime against humanity.60 In terms of the ICTR and 

ICTY statutes persecution can only take place based on political, racial or religious 

grounds.61 The statute establishing the SCSL makes provision for persecution to take 

place on political, racial, ethnic or religious grounds.62 The ICC statute is the most 

progressive statute which not only makes provisions for the grounds stipulated in the 

SCSL statute, but also expressly creates grounds of persecution based on nationality, 

culture and gender.63 It also leaves a backdoor open for interpretation by also recognising 

“grounds that are universally recognized as impermissible under international law, in 

connection with any act referred to in this paragraph or any crime within the jurisdiction 

of the Court”.64 Thus, similar to the acts of sexual violence stipulated in the ICC statute,65 

                                                 
60 See article 7(1)(h) of the ICC statute; article 5(h) of the ICTY statute; article 3(h) of the ICTR statute and 
article 2(h) of the SCSL statute. 
61 See article 5(h) of the ICTY statute and article 3(h) of the ICTR statute. 
62 See article 2(h) of the SCSL statute. 
63 See article 7(1)(h) of the ICC statute. 
64 Ibid. 
65 See article 7(1)(g) of the ICC statute. 
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the drafters of this act ensured that no loopholes are created by covering their basis by 

way of an open ended ground.  

 

The EoC annexed to the ICC statute list the following elements for persecution to be 

committed: 

 “1. The perpetrator severely deprived, contrary to international law, one or more persons 
of fundamental rights. 
2. The perpetrator targeted such person or persons by way of the identity of a group or 
collectively or targeted the group or collectively as such. 
3. Such targeting was based on political, racial, national, ethnic, cultural, religious, 
gender as defined in article 7, paragraph 3 of the Statute, or other grounds that are 
universally recognised as impermissible under international law.  
4. The conduct was committed in connection with any act referred to in article 7, 
paragraph 1, of the Statute or any crime within the jurisdiction of the Court.  
5. The conduct was conducted as part of a widespread or systematic attack directed 
against a civilian population, 
6. The perpetrator knew that the conduct was part of or intended the conduct to be part of 
a widespread or systematic attack directed against a civilian population.”66 

 
The ground of persecution thus requires that a victim be targeted based on her ethnicity, 

race, religious beliefs, cultural beliefs, nationality or political views. This is in stark 

similarity to what a victim of genocide is targeted upon. Genocide victims are targeted 

based on their nationality, ethnical grouping, race or religious views. In actual fact, the 

ground of persecution as a crime against humanity opens the door to groups that are not 

covered in the definition of genocide, like cultural beliefs, political views and gender. 

Even though, one can argue that political grounds does not constitute an inherently 

permanent group (as what Lemkin intended for the application of genocide67), in modern 

day and age religion is also not considered to be an inherently permanent group, as the 

freedom of choice of religion is guaranteed as a fundamental human right. 
                                                 
66 See article 7(1) of the EoC annexed to the ICC statute. 
67 See 1.3. in Chapter 1. 

 

 

 

 



 134

In the Krstic judgment the ICTY stated that the accused was a perpetrator of persecution 

because he participated in: 

 “a. the murder of thousands of Bosnian Muslim civilians, including men, women, 
children, and elderly persons; 
b. the cruel and inhumane treatment of Bosnian Muslim civilians, including severe 
beatings; 
c. the terrorizing of Bosnian Muslim civilians; 
d. the destruction of personal property of Bosnian Muslims; and 
e. the deportation or forcible transfer of Bosnian Muslims from the Srebrenica enclave.”68 

 
These grounds in themselves appear fairly similar to what would have been required had 

the ICTY found that the accused participated in a genocide plan against Bosnian Muslim 

civilians. Firstly, he murdered Bosnian Muslims and people from no other religious 

group. Secondly, he also treated Bosnian Muslims inhumanely and cruelly, which can 

amount to causing serious bodily or mental harm or deliberate conditions calculated to 

bring about a Muslim group’s destruction. Thirdly, he participated in the deportation or 

transfer of Bosnian Muslims which, provided that the circumstances allowed, could 

amount to forcibly transferring children of the group to another group.  

 

On the other hand, in the Tadic trial judgment the ICTY defined persecution as: “… some 

form of discrimination that is intended to be and results in an infringement of an 

individual’s fundamental rights. Additionally, this discrimination must be on specific 

grounds, namely race, religion or politics”.69 Thus, the ICTY in this judgment argued that 

the victim, who was targeted based on her race, religion or political views must have been 

deprived of a fundamental right. The only slight difference between this definition of 

                                                 
68 Para. 533. 
69 Paras. 697 and 715. 
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persecution and genocide is found in the action required. Persecution requires that a 

fundamental right be denied, while genocide requires the destruction, wholly or partially, 

of a protected group. However, at the same time, it can be argued that the right to sexual 

autonomy constitutes a fundamental right. Sexual violence against members of a certain 

group thus constitutes both an infringement of a fundamental right (to sexual autonomy) 

and an action that causes serious bodily or mental harm of a victim, as required for 

genocide.  

 

In this regard, De Brouwer correctly argues that: 

 “Kupreskic [an accused before the ICTY] clearly attacked his Muslim neighbours solely 
on the ground of their ethnicity and with the aim of cleansing the village of Muslim 
inhabitants. Blaskic [also an accused before the ICTY] was found guilty of persecutions 
against Muslim civilians of Bosnia on the basis of the following acts: attacks on towns 
and villages; murder and serious bodily injury; the destruction and plunder of property 
and, in particular, of institutions dedicated to religion or education; inhuman or cruel 
treatment of civilians and, in particular, their being taken hostage and used as human 
shields; and the forcible transfer of civilians.”70 

 
She goes further and again rightly argues that: “Following the interpretation of acts as 

discussed above, sexual violence crimes can thus also be seen as acts – when committed 

on any of the discriminatory grounds – that can constitute persecution”.71  

 

The only distinction between persecution and genocide lies in the mens rea required to 

commit these crimes. As mentioned above72 the prosecution would have to prove that a 

perpetrator possessed a special intention to destroy in part or in whole a protected group 

                                                 
70 See Anne-Marie LM De Brouwer Supranational Criminal Prosecution of Sexual Violence: The ICC and 
the Practice of the ICTY and the ICTR (2005) 157. 
71 Ibid. 
72 See 4.1.2. above. 

 

 

 

 



 136

by committing sexual violence against his victim.73 With persecution the prosecution 

would only have to prove that the perpetrator directed an attack against a civilian 

population based on some form of discrimination against the group, which was staged by 

sexually violating a victim who belonged to a protected group. De Brouwer broadly states 

this as follows: “in the crime of persecution, the criminal intent is to forcibly discriminate 

against a group or members of a group by grossly and systematically violating their 

fundamental human rights”.74 

 

In conclusion, Mettraux rightly argues that persecution can be seen as a “first step in a 

genocidal enterprise and it may serve from a prosecutorial point of view as a gap-filling 

criminal prohibition between other crimes against humanity which are not otherwise 

motivated by a persecutory agenda, and genocide, the mens rea of which may be difficult 

to prove”.75 Thus, even though a legal difference exists between genocide and 

persecution, the circumstances within which these crimes take place are so similar that the 

prosecution can possibly charge a perpetrator for persecution as a crime against humanity, 

by committing a sexual offence, even though the perpetrator intended to commit 

genocide.  

 

 

 
                                                 
73 See also AMLM De Brouwer op cit note 70 at 152 – 162 for a discussion on persecution on the ground of 
gender and Guenael Mettraux International Crimes and the Ad Hoc Tribunals (2005) 334. 
74 See AMLM De Brouwer op cit note 70 at 161-162. 
75 See G Mettraux op cit note 73 at 336. 
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4.2.4 The punishment of the crimes 

In order to ensure that punitive justice prevail a perpetrator would normally be sentenced 

to prison once he was convicted of committing an offence. The international criminal 

tribunals possess a huge discretion when deciding on an appropriate sentence once an 

accused has been convicted.76 In sentencing proceedings two main factors would be 

considered by a judge before handing down an appropriate sentence. These are: (a) the 

gravity of the acts of the accused;77 and (b) mitigating and aggravating factors78 and the 

general practice of handing down prison sentences in the domestic court of the accused.79 

Even though sentences are handed down for each crime that an accused has committed 

(where he was convicted of committing multiple offences), concurrent sentences are 

normally favoured among judges.80 However, in some instances the ICTY also handed 

down one sentence for all the offences that an accused was convicted of.81  

 

Considering that only the ICTY and ICTR have convicted accused persons of both 

genocide and crimes against humanity, only the similarities found in these tribunals’ 

jurisprudence will be assessed.  

 

                                                 
76 See G Mettraux op cit note 73 at 347. 
77 Ibid. 
78 See G Mettraux op cit note 73 at 350. 
79 See AMLM De Brouwer op cit note 70 at 323. 
80 For example, in the Akayesu, Gacumbitsi and Kayishema and Ruzindana judgments the ICTR handed 
down a concurrent sentence after delivering a sentence for each offence the accused committed. Similarly 
in the ICTY the trial chamber handed down a concurrent sentence in the Tadic judgment. 
81 See the Kvocka judgment and the Kunarac, Kovac & Vukovic judgment. 
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Firstly it should be noted that article 23 of the ICTR statute and article 24 of the ICTY 

statute both provide the same provisions for punishment of convicted persons. These 

provisions are worded as follows: 

 “1. The penalty imposed by the Trial Chamber shall be limited to imprisonment. In 
determining the terms of imprisonment, the Trial Chamber shall have recourse to the 
general practice regarding prison sentences in the courts of [Rwanda or the former 
Yugoslavia depending on the Statute applicable]. 
2. In imposing the sentences, the Trial Chambers should take into account such factors as 
the gravity of the offence and the individual circumstances of the convicted person. 
 
3. In addition to imprisonment, the Trial Chambers may order the return of any property 
and proceeds acquired by criminal conduct, including by means of duress, to their 
rightful owners.” 

 
Both these tribunals are thus given the same guidelines that judges should take into 

account when considering an appropriate sentence that a convicted accused should serve.  

 

In the sentencing judgment of The Prosecutor v Dragan Nikolic82 the ICTY rightly 

argued that, apart from the taking the above factors into account, the main purpose of 

sentencing is to: 

 “… influence the legal awareness of the accused, the surviving victims, their relatives, 
the witnesses and the general public in order to reassure them that the legal system is 
implemented and enforced. Additionally, the process of sentencing is intended to convey 
the message that globally accepted laws and rules have to be obeyed by everybody.”83 

 
A main component of the similarity argument is found within this purpose. If a legal 

awareness is created within the accused, the victims, their relatives, the witnesses and 

general public that crimes of a sexually violent nature (whether it be found within 

genocide or crimes against humanity) are seriously punished, it would serve as a deterrent 

for these crimes to be committed.  
                                                 
82 IT-94-2-S, 18 December 2003 (Hereinafter referred to as the Nikolic sentencing judgment). 
83 Para. 139. 
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When studying the sentences handed down for sexual violence as a form of genocide, one 

can conclude that in the ICTR convicted accused persons received a sentence ranging 

from 30 years imprisonment to life imprisonment.84 For committing sexual violence as a 

crime against humanity the prison sentences ranged from 12 years to life imprisonment.85 

 

It is thus evident that the ICTR has handed down more severe prison sentences than the 

ICTY, notwithstanding the fact that the sentencing provisions for both these tribunals are 

the same. However, the ICTR has proved that it is possible for an accused to be given a 

life imprisonment sentence for committing sexual violence as a crime against humanity, 

just as it would order an accused a life imprisonment sentence for committing genocide.  

 

4.3 Cumulative charges and convictions 

Crimes against humanity and genocide are always committed in the form of another 

crime being committed. For example, rape can be committed as both a crime against 

humanity and genocide. Thus, when indicting an accused for committing rape as a crime 

against humanity or genocide (or even war crimes) the prosecution would not always be 

                                                 
84 Gacumbitsi received a 30 year imprisonment sentence for sexual violence as a form of genocide, while 
Akayesu, Muhimana and Musema received life imprisonment sentences. 
85 In the Kunarac, Kovac and Vukovic judgment, Vukovic was given a 12 year sentence for raping a 15 
year old girl, while in cases such as Akayesu, the accused was sentenced to 15 years imprison for 
committing rape as a crime against humanity. Muhimana received a life imprisonment sentence for 
committing rape as a crime against humanity. 
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sure whether the accused indeed committed one of crimes covered under the jurisdiction 

of the court.86  

 

In this instance one would either have “true concurrences of offences or apparent 

concurrence of offences”.87 A true concurrence of an offence would be defined as that 

which factually happened, while an apparent concurrence would be offences that the 

perpetrator commit which can fall under various crimes, while in reality it only falls 

under one crime.88 

 

In the case of The Prosecutor v Zoran Kupreskic, Mirjan Kupreskic, Vlatko Kupreskic, 

Drago Josipovic, Dragan Papic and Vladimir Santic89 the ICTY highlighted various tests 

applied by other courts regarding the accumulation of offences.90 In the end the trial 

chamber found that the prosecutor is allowed to charge an accused for an accumulation of 

offences by stating that: 

“If… a Trial Chamber finds that by a single act or omission the accused has perpetrated 
two offences under two distinct provisions of the Statute, and that the offences contain 
elements uniquely required by each provision, the Trial Chamber shall find the accused 
guilty on two separate counts. In that case the sentences consequent upon the convictions 
for the same act shall be served concurrently, but the Trial Chamber may aggravate the 
sentence for serious offence if it considers that the less serious offence committed by the 
same conduct significantly adds to the heinous nature of the prevailing offence.”91 

 

                                                 
86 See G Werle op cit note 27 at 180 where he states: “Prior to the presentation of all the evidence, it is not 
possible to determine to a certainty which of the charges brought against an accused will be proven.” 
87 See Fulvio Maria Palombino ‘The overlapping between war crimes and crimes against humanity in 
international criminal law’ (2002) 12 Italian Yearbook of International Law 130. 
88 Ibid. 
89 IT-95-16-T, 14 January 2000 (Hereinafter referred to as the Kupreskic et al judgment). 
90 Paras. 678 et al for a discussion on these tests. 
91 Para. 718. Emphasis in the original. 
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The trial chamber thus stated that when assessing the sentencing of a cumulative offence, 

the heinous nature of the broader offence would find application, instead of a less serious 

offence that could have been committed. The ICTY went further and stated that: 

“On the other hand, if a Trial Chamber finds… that by a single act or omission the 
accused has not perpetrated two offences under two distinct provisions of the Statute but 
only one offence, then the Trial Chamber will have to decide on the appropriate 
conviction for that offence only.”92 

 
The trial chamber therefore covered all its bases by also providing for an interpretation of 

sentencing, should another court find that no cumulative offence was charged for and 

convicted.  

 

However, thus far the cumulative offences charges have been developed by subsequent 

judgments in the ICTY. One of the cases in which the ICTY has laid down a test for 

cumulative offences was The Prosecutor v Zejnil Delalic, Zdravko Mucic, Hazim Delic 

and Esad Landzo.93 In this case the appeals chamber laid down the following test in order 

for a prosecutor to be successful in bringing cumulative charges against an accused: 

“Multiple criminal convictions entered under different statutory provisions but based on 
the same conduct are permissible only if each statutory provision involved has a 
materially distinct element not contained in the other. An element is materially distinct 
from another if it requires proof of a fact not required by the other. Where this test is not 
met, the Chamber must decide in relation to which offence it will enter a conviction. This 
should be done on the basis of the principle that the conviction under the more specific 
provision should be upheld. Thus, if a set of facts is regulated by two provisions, one of 
which contains an additional materially distinct element, then a conviction should be 
entered only under that provision.”94 

 

                                                 
92 Para. 719. 
93 IT-96-21-A, 20 February 2001 (Hereinafter referred to as the Celebici appeals judgment based on the 
place where the crimes were committed). 
94 Paras. 412 and 413. 
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The appeals chamber first stated the obvious, that cumulative offences can be convicted 

under different crimes, if it is proved by the prosecution under the different crimes. On 

the other hand, the appeals chamber stated that, should the prosecutor be unsuccessful in 

charging the accused for cumulative offences under different crimes, then the court 

should only convict the accused under one of the crimes for which it found the 

prosecution brought sufficient evidence. As an example, should the prosecutor bring 

charges of rape under both genocide and crimes against, but lack evidence for the former, 

then a conviction can be secured based on rape as a crime against humanity, should the 

prosecution be successful in proving it.  

 

When assessing this in terms of whether a prosecutor should charge an accused for 

committing a sexually violent act in terms of genocide or a crime against humanity, the 

accumulation of offences could serve as an advantage to the prosecutor. This advantage is 

located in the fact that should the prosecutor, for example, fail in proving a sexually 

violent crime as genocide, he or she might still succeed with another serious charge, like 

a crime against humanity. However, Mettraux (a former Associate Legal Officer of the 

ICTY Chambers) alludes us to the reality that the prosecution “established an unfortunate 

practice of simply charging all possible crimes (and forms of liability for them), without 

any attempt to ascertain the most appropriate ones based on evidence”.95 He thus criticise 

                                                 
95 See G Mettraux op cit note 73 at 316. Evidence of his previous position as an associate legal officer at 
the ICTY can be found on the inside cover of his book called: International Crimes and the ad hoc 
Tribunals. 
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the prosecution for not using an effective strategy when bringing charges against an 

accused. 

  

Therefore, even though it might be easier for the prosecution to bring crimes of a sexual 

nature as both genocide and crimes against humanity, it has to be strategically thought 

through and not just listed under an indictment as both crimes, as it can amount to a 

serious waste of time and money, as the prosecutor would have to argue sexual violence 

as both crimes before the court. 

 

4.4 Conclusion 

The aim of this chapter was to highlight the differences and similarities in sexual violence 

as a form of genocide and a crime against humanity. In doing this, three ultra invisible 

components were discussed, being: (1) the legal effect; (2) the surrounding 

circumstances; and (3) how this would impact on the prosecution.  

 

In assessing the first point, the differences clearly identified the legal effect that charging 

sexual violence has on genocide and crimes against humanity. When studying the legal 

definitions of these crimes, one can come to a remarkable conclusion that indeed there 

exists a difference in sexual violence as a crime against humanity as opposed to genocide.  

In assessing the second point, the similarities pointed out a palpable recognition of the 

surrounding circumstances within which sexual violence takes place as a crime against 

 

 

 

 



 144

humanity and genocide.96 Thus, the conclusion in this regard would point out that indeed 

similarities exist in sexual violence as genocide and crimes against humanity. 

 

In assessing the third point, it became evident that at these differences and similarities do 

indeed have an impact on the prosecution, by way of bringing cumulative charges against 

an accused for committing sexual violence as both forms of genocide and crimes against 

humanity. Therefore, even though the prosecution is allowed to charge one crime under 

multiple offences, it is also cautioned against not blindingly charging accused persons for 

multiple offences.  

 

This chapter thus highlights an interesting challenge that the differences and similarities 

in sexual violence as genocide and a crime against humanity pose for the prosecution. 

Even though charging an accused for cumulative offences might seem as a plausible 

solution, the consequence thereof inherently threatens the development of sexual violence 

as a form of genocide. This is due to the fact that a significant difference between 

genocide and crimes against humanity is found in proving the high degree of intention for 

the former. 

 

The next chapter will outline the concluding remarks in the conceptualisation of sexual 

violence as a crime against humanity and genocide. It will discuss whether the 

                                                 
96 It points out this recognition of surrounding circumstances with the exception of the jurisdictional 
regime. 
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differences between the crimes are so significant, as to ignore it when a prosecutor should 

consider prosecution against an accused for committing sexual violence as genocide and 

instead charge an accused with committing sexual violence as a crime against humanity.  
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Chapter 5 
 

Conclusion and Recommendations 
 
 

5.1 Conclusion 
 
Chapter 4 outlined the various differences and similarities in sexual violence as both 

genocide and a crime against humanity. In chapter 4 the conclusion was drawn that even 

though there indeed exists various legal differences between sexual violence as crimes 

against humanity and genocide, at the same time, various factual similarities can be 

drawn from sexual violence as both these crimes.1  

 

In drawing a concrete conclusion it is necessary to revisit the central research question 

posed in chapter 1 and to provide an answer for it. The question was posed as: What are 

the essential and practical differences between sexual violence as crimes against 

humanity and genocide, and what is the legal effect of the differences, should there be 

any?2 

 

Before answering this question, it is important to draw the context within which sexual 

violence is charged, and whether such charge would constitute one of the two crimes or 

not. Jean Paul Akayesu was the first accused who was charged with committing sexual 

violence during the Rwandan genocide. It should be noted that the prosecutor did not 

initially charge Jean Paul Akayesu with sexual violence and that the indictment was 

amended after the ICTR heard testimony about the involvement of Akayesu in sexually 

                                                 
1 See pages 143-145 in chapter 4. 
2 See 1.5 in chapter 1. 
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violating witnesses.3 In the rule 61 decision of The Prosecutor v Dragan Nikolic4 the 

ICTY judges advised the prosecutors as follows: 

“From multiple testimony and the witness statements submitted by the Prosecutor to this 
Trial Chamber, it appears that women (and girls) were subjected to rape and other forms 
of sexual assault during their detention at Susica camp. Dragan Nikolic and other persons 
connected with the camp are alleged to have been directly involved in some of these 
rapes or sexual assaults. These allegations do not seem to relate solely to isolated 
instances. 
 
The Trial Chamber feels that the Prosecutor may be well-advised to review these 
statements carefully with a view to ascertaining whether to charge Dragan Nikolic with 
rape and other forms of sexual assault, either as a crime against humanity or as grave 
breaches or war crimes.”5 

 
In the ICTY there thus also seemed to be some form of reluctance by the prosecution to 

charge the accused persons for crimes of a sexual nature. The prosecution could possibly 

have a plethora of reasons for why they did not charge the accused for crimes of a sexual 

nature.6  

 

Of more interest to this study, in the quote above by the ICTY in the Nikolic rule 61 

judgment, is the last portion where the judges advise to either charge the accused with 

committing sexual violence as a crime against humanity, grave breach or war crime. It is 

interesting to note that the judges did not advise the prosecution to charge the accused 

with sexual violence as a form of genocide. They did this knowing that the rapes and 

sexual assaults took place in the Susica camp where Muslim civilians were interned7 and 

being well aware that the ICTY has the jurisdiction to try cases of genocide.8 

                                                 
3 See Fiona de Londras ‘Prosecuting sexual violence in the ad hoc international criminal tribunals for 
Rwanda and the former Yugoslavia’ (2009) University College Dublin Working Papers in Law, 
Criminology & Socio-Legal Studies, Research Paper No. 06/ 2009 11. 
4 IT-94-2-R61, 20 October 1995 (Hereinafter referred to as the Nikolic rule 61 judgment). 
5 Para. 33. 
6 Due to space restrictions, this thesis cannot venture into the reasons why the prosecution decided not to 
initially indict the accused for sexual violence.  
7 Para. 33. 
8 See article 4 of the ICTY statute. 
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In order to attempt to remedy this quandary resulting in a lack of sexual violence charges 

as a form of genocide, this thesis saw it fit to investigate the extent of the differences and 

similarities of sexual violence as a crime against humanity and genocide.  

 

Chapter 4 of this thesis outlined four differences and similarities in sexual violence as a 

crime against humanity and genocide. The four differences were: 1) the scope of 

application;9 2) the degree of intention;10 3) the burden of proof;11 and 4) interpreting acts 

of sexual violence.12 On the other hand, the four similarities were: 1) the jurisdictional 

regime;13 2) the knowledge of a broader context;14 3) the element of persecution;15 and 4) 

the punishment of the crimes.16 It should be noted that due to technical constraints and 

limitations, only four similarities and differences could be discussed, even though there 

may exist many more.  

 

Following on the first part of the question, the second part of the research question 

enquires into the extent of the legal effect that the differences have upon sexual violence. 

After extensive investigation in chapter 4, it is concluded that the extent between 

charging sexual violence as genocide and a crime against humanity, on the other hand, is 

to be welcomed.  

 

                                                 
9 See pages 114 – 118 of chapter 4. 
10 See pages 118 – 121 of chapter 4. 
11 See pages 121 – 125 of chapter 4. 
12 See pages 125 – 128 of chapter 4. 
13 See pages 128 – 130 of chapter 4. 
14 See pages 130 – 132 of chapter 4. 
15 See pages 132 – 137 of chapter 4. 
16 See pages 137 – 139 of chapter 4. 
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In proving that the accused committed sexual violence as genocide, the prosecution 

would first have to show that the act the accused was charged with, constitutes sexual 

violence. After this is proved, the prosecution would have to convince the court that those 

acts of sexual violence constitute one of the five acts of genocide.17 Once this is done, the 

prosecution is left with the daunting (and nearly impossible) task of proving that those 

acts of sexual violence were committed with the (special) intention of annihilating one of 

the protected groups, catered for by the definition of genocide.  

 

In proving that the accused committed sexual violence as a crime against humanity, the 

prosecution is also called upon to show that the act the accused was charged with 

constitutes sexual violence, as various acts of sexual violence are catered for under the 

definition of a crime against humanity.18 Once this is done, the prosecution would have to 

prove that the acts of sexual violence were committed as part of a widespread or 

systematic attack against a civilian population.  

 

A prosecutor can thus charge and possibly convict an accused for committing sexual 

violence as a crime against humanity, where in fact the accused possibly committed 

sexual violence as a form of genocide.19 The level of intention would not be that high, as 

the prosecutor would only have to prove that the accused possessed dolus and not dolus 

specialis, as would be required for genocide. With that, the prosecutor would also only 
                                                 
17 These five acts being: “(a) killing members of the group; (b) causing serious bodily or mental harm to 
members of the group; (c) deliberately inflicting on the group conditions of life calculated to bring about its 
physical destruction in whole or in part; (d) imposing measures intended to prevent births with the group; 
and (e) forcibly transferring children of the group to another group”. 
18 In the ICC statute, the following acts of sexual violence are provided for under article 7(1)(g): rape, 
sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form of sexual 
violence of comparable gravity. 
19 See the Nikolic rule 61 judgment above, on page 147, as an example. 
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have to prove that the accused committed a widespread or systematic attack against a 

civilian population and not that the accused targeted a specific group, protected by the 

definition of genocide.  

 

This, therefore, brings us to a perplexed conclusion that a scenario that prima facie might 

constitute sexual violence as genocide would stand a better chance of conviction if the 

accused is charged with committing sexual violence as a crime against humanity. 

Margaret Lyons thus correctly argues that:  

“A crime against humanity is sufficiently serious without adding the crime of genocide. 
A legal creation to produce a crime of genocide only trivializes the crime and confuses 
the international community responsible for implementing the tribunal’s [ICTR] 
decision.”20  
 

In formulating this argument, Lyon made the following correct observation, regarding the 

extent of rape charges as genocide in the ICTY: “There are still many cases of genocide 

pending in the ICTY. Yet, indictments served for rape continue to fall under crimes 

against humanity”.21 

 

5.2 Recommendations 

As pointed out above,22 the extent to which sexual violence as genocide can be overruled 

as a crime against humanity is quite vast. In order to remedy this injustice, concrete 

recommendations are needed to ensure that sexual violence, as genocide, is recognised, 

charged, correctly applied and convicted in future. 

 

                                                 
20 See Margaret A. Lyons ‘Hearing the cry without answering the call: rape, genocide and the Rwandan 
tribunal’ (2001) 28 Syracuse Journal of International Law and Commerce 123. 
21 See MA Lyons op cit note 20 at 120. 
22 See the argument formulated directly preceding the recommendations. 
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De Brouwer calls for an amended definition of genocide that expressly includes sexual 

violence as an act.23 Her proposed definition will amend article 6 of the ICC statute as 

follows: 

“Genocide means any of the following acts committed with intent to destroy, in whole or 
in part, an identifiable groups, as such, including a national, ethnical, racial, religious or 
gender group: 
 
Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization or 
any other form of sexual violence of comparable gravity. 
 
…”24 

 
Based on the fact that the definition of genocide was formulated into law during 1948, 

one could certainly propose that the definition be re-examined to explore whether it 

would still find exact application in the 21st century.25 By expressly stating acts of a 

sexual nature in the definition, the prosecution is not left with the burden of proving that 

acts of a sexual nature constituted one of the existing five grounds of genocide.26 

 

However, De Brouwer’s proposal does not sufficiently address the reason why the 

prosecution would not charge an accused for sexual violence, as genocide, but rather as a 

crime against humanity. This reason lies in the difficulty of proving that an act of sexual 

violence was perpetrated with the special intention to annihilate one of the protected 

groups covered by the definition. If a well structured amendment of the definition of 

genocide includes addressing the high standards imposed by the current definition, it 

                                                 
23 See Anne-Marie LM De Brouwer Supranational Criminal Prosecution of Sexual Violence: The ICC and 
the Practice of the ICTY and the ICTR (2005) 83. 
24 See AMLM De Brouwer op cit note 23 at 84 (my emphasis added). 
25 Apart from the fact that 61 years have lapsed since the Genocide Convention was signed as a treaty, the 
nature in which genocide is committed, has changed to the extent that sexual violence plays an enormous 
role in attempting to annihilate a protected group, covered by the definition. 
26 See footnote 17 above for the five acts of genocide. 
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could be seen as a possible solution to ensure more charges being brought against 

accused for committing sexual violence as genocide. 

 

Apart from seeking such an amendment, it should be noted that the current definition of 

genocide forms part of customary international law and the jus cogens.27 Jus cogens is 

defined as “peremptory norms… from which no derogation is permitted”28 by States. In 

other words, States may not create laws contrary to those established by jus cogens 

norms. Therefore, a proposed amendment of article 6 of the ICC statute would meet 

extreme difficulty, especially in light of the fact that genocide forms part of customary 

international law and norms that States cannot derogate from. 

 

Quenivet asks an important question, which has thus far not been answered in writing in 

any academic research. She writes that:  

“The real question is whether we want sexual offenses to become a specific category of 
crime or whether it is appropriate to enumerate them as a type of crime that falls under 
the purview of a big crime.”29 

 
In other words, she is questioning whether it would not be more beneficial to have sexual 

violence conceptualised as a separate crime and not as either genocide, or crimes against 

humanity, or war crimes.  

 

This recommendation could possibly serve as a solution when one is confronted with the 

prospect of a comparative analysis between sexual violence as genocide and crimes 

against humanity. By ‘removing’ sexual violence from these crimes and adding it as a 

                                                 
27 See Gerhard Werle Principles of International Criminal Law (2005) 191. 
28 See John Dugard International Law: A South African Perspective 2nd Ed. (2000) 40. 
29 See Noelle NR Quenivet Sexual Offenses in Armed Conflict and International Law (2005) 176. 
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separate crime, the prosecution would not have to face the prospect of considering how to 

approach and successfully prosecute sexual violence as either genocide or crimes against 

humanity. In the end, this could be seen as an easier method to ensure justice for victims 

of sexual violence during mass atrocities and armed conflict circumstances, where both 

genocide and crimes against humanity were committed. 
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APPENDICES 

 
Appendix A: Rome Statute of the International Criminal Court 1998 (extract) 
 

Article 5 
Crimes within the jurisdiction of the Court 

1.         The jurisdiction of the Court shall be limited to the most serious crimes of 
concern to the international community as a whole. The Court has jurisdiction in 
accordance with this Statute with respect to the following crimes:  

(a)     The crime of genocide;  

(b)     Crimes against humanity;  

(c)     War crimes;  

(d)     The crime of aggression. 

Article 6 
Genocide 

For the purpose of this Statute, "genocide" means any of the following acts committed 
with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as 
such:  

(a)     Killing members of the group;  

(b)     Causing serious bodily or mental harm to members of the group;  

(c)     Deliberately inflicting on the group conditions of life calculated to bring 
about its physical destruction in whole or in part;  

(d)     Imposing measures intended to prevent births within the group;  

(e)     Forcibly transferring children of the group to another group.  
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Article 7 
Crimes against humanity 

1.         For the purpose of this Statute, "crime against humanity" means any of the 
following acts when committed as part of a widespread or systematic attack directed 
against any civilian population, with knowledge of the attack:  

(a)     Murder;  

(b)     Extermination;  

(c)     Enslavement;  

(d)     Deportation or forcible transfer of population;  

(e)     Imprisonment or other severe deprivation of physical liberty in violation of 
fundamental rules of international law;  

(f)     Torture;  

(g)     Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced 
sterilization, or any other form of sexual violence of comparable gravity;  

(h)     Persecution against any identifiable group or collectivity on political, racial, 
national, ethnic, cultural, religious, gender as defined in paragraph 3, or other 
grounds that are universally recognized as impermissible under international law, 
in connection with any act referred to in this paragraph or any crime within the 
jurisdiction of the Court;  

(i)     Enforced disappearance of persons;  

(j)     The crime of apartheid;  

(k)     Other inhumane acts of a similar character intentionally causing great 
suffering, or serious injury to body or to mental or physical health. 

2.         For the purpose of paragraph 1:  
(a)     "Attack directed against any civilian population" means a course of conduct 
involving the multiple commission of acts referred to in paragraph 1 against any 
civilian population, pursuant to or in furtherance of a State or organizational 
policy to commit such attack;  
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(b)     "Extermination" includes the intentional infliction of conditions of life, inter 
alia the deprivation of access to food and medicine, calculated to bring about the 
destruction of part of a population;  

(c)     "Enslavement" means the exercise of any or all of the powers attaching to 
the right of ownership over a person and includes the exercise of such power in 
the course of trafficking in persons, in particular women and children;  

(d)     "Deportation or forcible transfer of population" means forced displacement 
of the persons concerned by expulsion or other coercive acts from the area in 
which they are lawfully present, without grounds permitted under international 
law;  

(e)     "Torture" means the intentional infliction of severe pain or suffering, 
whether physical or mental, upon a person in the custody or under the control of 
the accused; except that torture shall not include pain or suffering arising only 
from, inherent in or incidental to, lawful sanctions;  

(f)     "Forced pregnancy" means the unlawful confinement of a woman forcibly 
made pregnant, with the intent of affecting the ethnic composition of any 
population or carrying out other grave violations of international law. This 
definition shall not in any way be interpreted as affecting national laws relating to 
pregnancy;  

(g)     "Persecution" means the intentional and severe deprivation of fundamental 
rights contrary to international law by reason of the identity of the group or 
collectivity;  

(h)     "The crime of apartheid" means inhumane acts of a character similar to 
those referred to in paragraph 1, committed in the context of an institutionalized 
regime of systematic oppression and domination by one racial group over any 
other racial group or groups and committed with the intention of maintaining that 
regime;  

(i)     "Enforced disappearance of persons" means the arrest, detention or 
abduction of persons by, or with the authorization, support or acquiescence of, a 
State or a political organization, followed by a refusal to acknowledge that 
deprivation of freedom or to give information on the fate or whereabouts of those 
persons, with the intention of removing them from the protection of the law for a 
prolonged period of time. 

3.         For the purpose of this Statute, it is understood that the term "gender" refers to the 
two sexes, male and female, within the context of society. The term "gender" does not 
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indicate any meaning different from the above.  
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Appendix B: Elements of Crimes annexed to Rome Statute of the International Criminal 
Court 1998 (extract) 

 
Article 6 Genocide 

Introduction  
With respect to the last element listed for each crime:  
– The term “in the context of” would include the initial acts in an emerging pattern;  

– The term “manifest” is an objective qualification;  
– Notwithstanding the normal requirement for a mental element provided for in article 
30, and recognizing that knowledge of the circumstances will usually be addressed in 
proving genocidal intent, the appropriate requirement, if any, for a mental element 
regarding this circumstance will need to be decided by the Court on a case-by-case basis.  

Article 6 (a) Genocide by killing  

Elements  
1. The perpetrator killed 2 one or more persons.  
2. Such person or persons belonged to a particular national, ethnical, racial or religious 
group.  

3. The perpetrator intended to destroy, in whole or in part, that national, ethnical, racial or 
religious group, as such.  
4. The conduct took place in the context of a manifest pattern of similar conduct directed 
against that group or was conduct that could itself effect such destruction.  

Article 6 (b) Genocide by causing serious bodily or mental harm  
Elements  
1. The perpetrator caused serious bodily or mental harm to one or more persons. 3  
2. Such person or persons belonged to a particular national, ethnical, racial or religious 
group.  

3. The perpetrator intended to destroy, in whole or in part, that national, ethnical, racial or 
religious group, as such.  
4. The conduct took place in the context of a manifest pattern of similar conduct directed 
against that group or was conduct that could itself effect such destruction.  

__________________  
2 The term “killed” is interchangeable with the term “caused death”.  
3 This conduct may include, but is not necessarily restricted to, acts of torture, rape, 
sexual  
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violence or inhuman or degrading treatment. 6 
 
Article 6 (c) Genocide by deliberately inflicting conditions of life calculated to  
bring about physical destruction  
Elements  
1. The perpetrator inflicted certain conditions of life upon one or more persons.  
2. Such person or persons belonged to a particular national, ethnical, racial or religious 
group.  

3. The perpetrator intended to destroy, in whole or in part, that national, ethnical, racial or 
religious group, as such.  
4. The conditions of life were calculated to bring about the physical destruction of that 
group, in whole or in part. 4  
5. The conduct took place in the context of a manifest pattern of similar conduct directed 
against that group or was conduct that could itself effect such destruction.  

Article 6 (d) Genocide by imposing measures intended to prevent births  
Elements  
1. The perpetrator imposed certain measures upon one or more persons.  
2. Such person or persons belonged to a particular national, ethnical, racial or religious 
group.  

3. The perpetrator intended to destroy, in whole or in part, that national, ethnical, racial or 
religious group, as such.  
4. The measures imposed were intended to prevent births within that group.  
5. The conduct took place in the context of a manifest pattern of similar conduct directed 
against that group or was conduct that could itself effect such destruction.  

Article 6 (e) Genocide by forcibly transferring children  
Elements  
1. The perpetrator forcibly transferred one or more persons. 5  
2. Such person or persons belonged to a particular national, ethnical, racial or religious 
group.  

__________________  
4 The term “conditions of life” may include, but is not necessarily restricted to, deliberate 
deprivation of resources indispensable for survival, such as food or medical services, or 
systematic expulsion from homes.  

5 The term “forcibly” is not restricted to physical force, but may include threat of force or  
coercion, such as that caused by fear of violence, duress, detention, psychological 
oppression or abuse of power, against such person or persons or another person, or by 
taking advantage of a coercive environment. 7 
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3. The perpetrator intended to destroy, in whole or in part, that national, ethnical, racial or 
religious group, as such.  
4. The transfer was from that group to another group.  
5. The person or persons were under the age of 18 years.  
6. The perpetrator knew, or should have known, that the person or persons were under the 
age of 18 years.  

7. The conduct took place in the context of a manifest pattern of similar conduct directed 
against that group or was conduct that could itself effect such destruction. 8 

Article 7 Crimes against humanity  

Introduction  
1. Since article 7 pertains to international criminal law, its provisions, consistent with 
article 22, must be strictly construed, taking into account that crimes against  
humanity as defined in article 7 are among the most serious crimes of concern to the 
international community as a whole, warrant and entail individual criminal  
responsibility, and require conduct which is impermissible under generally applicable 
international law, as recognized by the principal legal systems of the  
world.  
2. The last two elements for each crime against humanity describe the context in which 
the conduct must take place. These elements clarify the requisite participation in and 
knowledge of a widespread or systematic attack against a civilian population. However, 
the last element should not be interpreted as requiring proof that the perpetrator had 
knowledge of all characteristics of the attack or the precise details of the plan or policy of 
the State or organization. In the case of an emerging widespread or systematic attack 
against a civilian population, the intent clause of the last element indicates that this 
mental element is satisfied if the perpetrator intended to further such an attack.  
3. “Attack directed against a civilian population” in these context elements is understood 
to mean a course of conduct involving the multiple commission of acts referred to in 
article 7, paragraph 1, of the Statute against any civilian population, pursuant to or in 
furtherance of a State or organizational policy to commit such attack. The acts need not 
constitute a military attack. It is understood that “policy to commit such attack” requires 
that the State or organization actively promote or encourage such an attack against a 
civilian population. 6  

Article 7 (1) (a) Crime against humanity of murder  

Elements  
1. The perpetrator killed 7 one or more persons.  
2. The conduct was committed as part of a widespread or systematic attack directed 
against a civilian population.  
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3. The perpetrator knew that the conduct was part of or intended the conduct to be part of 
a widespread or systematic attack against a civilian population.  

__________________  
6 A policy which has a civilian population as the object of the attack would be 
implemented by  

State or organizational action. Such a policy may, in exceptional circumstances, be 
implemented by a deliberate failure to take action, which is consciously aimed at 
encouraging such attack.  

The existence of such a policy cannot be inferred solely from the absence of 
governmental or organizational action.  
7 The term “killed” is interchangeable with the term “caused death”. This footnote 
applies to all  
elements which use either of these concepts. 9  
 
Article 7 (1) (b) Crime against humanity of extermination  

Elements  
1. The perpetrator killed 8 one or more persons, including by inflicting conditions of life 
calculated to bring about the destruction of part of a population. 9  

2. The conduct constituted, or took place as part of, 10 a mass killing of members of a 
civilian population.  
3. The conduct was committed as part of a widespread or systematic attack directed 
against a civilian population.  
4. The perpetrator knew that the conduct was part of or intended the conduct to be part of 
a widespread or systematic attack directed against a civilian population.  

Article 7 (1) (c) Crime against humanity of enslavement  
Elements  
1. The perpetrator exercised any or all of the powers attaching to the right of ownership 
over one or more persons, such as by purchasing, selling, lending or bartering such a 
person or persons, or by imposing on them a similar deprivation of liberty. 11  

2. The conduct was committed as part of a widespread or systematic attack directed 
against a civilian population.  
3. The perpetrator knew that the conduct was part of or intended the conduct to be part of 
a widespread or systematic attack directed against a civilian population.  

__________________  
8 The conduct could be committed by different methods of killing, either directly or 
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indirectly.  
9 The infliction of such conditions could include the deprivation of access to food and 
medicine.  
10 The term “as part of” would include the initial conduct in a mass killing.  
11 It is understood that such deprivation of liberty may, in some circumstances, include 
exacting forced labour or otherwise reducing a person to a servile status as defined in the 
Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions 
and Practices Similar to Slavery of 1956. It is also understood that the conduct described 
in this element includes trafficking in persons, in particular women and children. 10 
 
Article 7 (1) (d) Crime against humanity of deportation or forcible transfer  
of population  
Elements  
1. The perpetrator deported or forcibly 12 transferred, 13 without grounds permitted 
under international law, one or more persons to another State or location, by expulsion or 
other coercive acts.  
2. Such person or persons were lawfully present in the area from which they were so 
deported or transferred.  

3. The perpetrator was aware of the factual circumstances that established the lawfulness 
of such presence.  
4. The conduct was committed as part of a widespread or systematic attack directed 
against a civilian population.  
5. The perpetrator knew that the conduct was part of or intended the conduct to be part of 
a widespread or systematic attack directed against a civilian population.  

Article 7 (1) (e) Crime against humanity of imprisonment or other severe  
deprivation of physical liberty  
Elements  
1. The perpetrator imprisoned one or more persons or otherwise severely deprived one or 
more persons of physical liberty.  

2. The gravity of the conduct was such that it was in violation of fundamental rules of 
international law.  
3. The perpetrator was aware of the factual circumstances that established the gravity of 
the conduct.  
4. The conduct was committed as part of a widespread or systematic attack directed 
against a civilian population.  
5. The perpetrator knew that the conduct was part of or intended the conduct to be part of 
a widespread or systematic attack directed against a civilian population.  

__________________  
12 The term “forcibly” is not restricted to physical force, but may include threat of force 
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or coercion, such as that caused by fear of violence, duress, detention, psychological 
oppression or abuse of power against such person or persons or another person, or by 
taking advantage of a coercive environment. 13 “Deported or forcibly transferred” is 
interchangeable with “forcibly displaced”. 11 
 
Article 7 (1) (f) Crime against humanity of torture 14  
Elements  
1. The perpetrator inflicted severe physical or mental pain or suffering upon one or more 
persons.  

2. Such person or persons were in the custody or under the control of the perpetrator.  
3. Such pain or suffering did not arise only from, and was not inherent in or incidental to, 
lawful sanctions.  
4. The conduct was committed as part of a widespread or systematic attack directed 
against a civilian population.  
5. The perpetrator knew that the conduct was part of or intended the conduct to be part of 
a widespread or systematic attack directed against a civilian population.  

Article 7 (1) (g)-1 Crime against humanity of rape  
Elements  
1. The perpetrator invaded 15 the body of a person by conduct resulting in penetration, 
however slight, of any part of the body of the victim or of the perpetrator with a sexual 
organ, or of the anal or genital opening of the victim with any object or any other part of 
the body.  

2. The invasion was committed by force, or by threat of force or coercion, such as that 
caused by fear of violence, duress, detention, psychological oppression or abuse of 
power, against such person or another person, or by taking advantage of a coercive 
environment, or the invasion was committed against a person incapable of  
giving genuine consent. 16  
3. The conduct was committed as part of a widespread or systematic attack directed 
against a civilian population.  

4. The perpetrator knew that the conduct was part of or intended the conduct to be part of 
a widespread or systematic attack directed against a civilian population.  

__________________  
14 It is understood that no specific purpose need be proved for this crime.  
15 The concept of “invasion” is intended to be broad enough to be gender-neutral.  
16 It is understood that a person may be incapable of giving genuine consent if affected 
by natural, induced or age-related incapacity. This footnote also applies to the 
corresponding elements of article 7 (1) (g)-3, 5 and 6. 12 
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Article 7 (1) (g)-2 Crime against humanity of sexual slavery 17  
Elements  
1. The perpetrator exercised any or all of the powers attaching to the right of ownership 
over one or more persons, such as by purchasing, selling, lending or bartering such a 
person or persons, or by imposing on them a similar deprivation of liberty. 18  
2. The perpetrator caused such person or persons to engage in one or more acts of a 
sexual nature.  
3. The conduct was committed as part of a widespread or systematic attack directed 
against a civilian population.  
4. The perpetrator knew that the conduct was part of or intended the conduct to be part of 
a widespread or systematic attack directed against a civilian population.  

Article 7 (1) (g)-3 Crime against humanity of enforced prostitution  
Elements  
1. The perpetrator caused one or more persons to engage in one or more acts of a sexual 
nature by force, or by threat of force or coercion, such as that caused by fear of violence, 
duress, detention, psychological oppression or abuse of power, against such person or 
persons or another person, or by taking advantage of a coercive environment or such 
person’s or persons’ incapacity to give genuine consent.  
2. The perpetrator or another person obtained or expected to obtain pecuniary or other 
advantage in exchange for or in connection with the acts of a sexual nature.  

3. The conduct was committed as part of a widespread or systematic attack directed 
against a civilian population.  
4. The perpetrator knew that the conduct was part of or intended the conduct to be part of 
a widespread or systematic attack directed against a civilian population.  

__________________  
17 Given the complex nature of this crime, it is recognized that its commission could 
involve more than one perpetrator as a part of a common criminal purpose. 18 It is 
understood that such deprivation of liberty may, in some circumstances, include exacting 
forced labour or otherwise reducing a person to a servile status as defined in the 
Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions 
and Practices Similar to Slavery of 1956. It is also understood that the conduct described 
in this element includes trafficking in persons, in particular women and children. 13 
 
Article 7 (1) (g)-4 Crime against humanity of forced pregnancy  
Elements  
1. The perpetrator confined one or more women forcibly made pregnant, with the intent 
of affecting the ethnic composition of any population or carrying out other grave 
violations of international law.  
2. The conduct was committed as part of a widespread or systematic attack directed 
against a civilian population.  
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3. The perpetrator knew that the conduct was part of or intended the conduct to be part of 
a widespread or systematic attack directed against a civilian population.  

Article 7 (1) (g)-5 Crime against humanity of enforced sterilization  
Elements  
1. The perpetrator deprived one or more persons of biological reproductive capacity. 19 
2. The conduct was neither justified by the medical or hospital treatment of the person or 
persons concerned nor carried out with their genuine consent. 20  
3. The conduct was committed as part of a widespread or systematic attack directed 
against a civilian population.  
4. The perpetrator knew that the conduct was part of or intended the conduct to be part of 
a widespread or systematic attack directed against a civilian population.  

Article 7 (1) (g)-6 Crime against humanity of sexual violence  
Elements  
1. The perpetrator committed an act of a sexual nature against one or more persons or 
caused such person or persons to engage in an act of a sexual nature by force, or by threat 
of force or coercion, such as that caused by fear of violence, duress, detention, 
psychological oppression or abuse of power, against such person or persons or another 
person, or by taking advantage of a coercive environment or such person’s or persons’ 
incapacity to give genuine consent.  

2. Such conduct was of a gravity comparable to the other offences in article 7, paragraph 
1 (g), of the Statute.  
3. The perpetrator was aware of the factual circumstances that established the gravity of 
the conduct.  

__________________  
19 The deprivation is not intended to include birth-control measures which have a non-
permanent effect in practice. 20 It is understood that “genuine consent” does not include 
consent obtained through deception. 14 
 
4. The conduct was committed as part of a widespread or systematic attack directed 
against a civilian population.  
5. The perpetrator knew that the conduct was part of or intended the conduct to be part of 
a widespread or systematic attack directed against a civilian population.  

Article 7 (1) (h) Crime against humanity of persecution  
Elements  
1. The perpetrator severely deprived, contrary to international law, 21 one or more  
persons of fundamental rights.  
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2. The perpetrator targeted such person or persons by reason of the identity of a group or 
collectivity or targeted the group or collectivity as such.  

3. Such targeting was based on political, racial, national, ethnic, cultural, religious, 
gender as defined in article 7, paragraph 3, of the Statute, or other grounds that are 
universally recognized as impermissible under international law.  
4. The conduct was committed in connection with any act referred to in article 7, 
paragraph 1, of the Statute or any crime within the jurisdiction of the Court. 22  

5. The conduct was committed as part of a widespread or systematic attack directed 
against a civilian population.  
6. The perpetrator knew that the conduct was part of or intended the conduct to be part of 
a widespread or systematic attack directed against a civilian population.  

Article 7 (1) (i) Crime against humanity of enforced disappearance of persons 23,24  
Elements  
1. The perpetrator:  
(a) Arrested, detained 25,26 or abducted one or more persons; or  

(b) Refused to acknowledge the arrest, detention or abduction, or to give information on 
the fate or whereabouts of such person or persons.  

2. (a) Such arrest, detention or abduction was followed or accompanied by a refusal to 
acknowledge that deprivation of freedom or to give information on the  
fate or whereabouts of such person or persons; or  
__________________  
21 This requirement is without prejudice to paragraph 6 of the General Introduction to the 
Elements of Crimes. 22 It is understood that no additional mental element is necessary 
for this element other than that inherent in element 6. 23 Given the complex nature of this 
crime, it is recognized that its commission will normally involve more than one 
perpetrator as a part of a common criminal purpose. 24 This crime falls under the 
jurisdiction of the Court only if the attack referred to in elements 7 and 8 occurs after the 
entry into force of the Statute. 25 The word “detained” would include a perpetrator who 
maintained an existing detention. 26 It is understood that under certain circumstances an 
arrest or detention may have been lawful. 15 
 
(b) Such refusal was preceded or accompanied by that deprivation of freedom.  
3. The perpetrator was aware that: 27  
(a) Such arrest, detention or abduction would be followed in the ordinary course of events 
by a refusal to acknowledge that deprivation of freedom or to give information on the fate 
or whereabouts of such person or persons; 28 or  
(b) Such refusal was preceded or accompanied by that deprivation of freedom.  
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4. Such arrest, detention or abduction was carried out by, or with the authorization, 
support or acquiescence of, a State or a political organization.  
5. Such refusal to acknowledge that deprivation of freedom or to give information on the 
fate or whereabouts of such person or persons was carried out by, or with the 
authorization or support of, such State or political organization.  
6. The perpetrator intended to remove such person or persons from the protection of the 
law for a prolonged period of time.  

7. The conduct was committed as part of a widespread or systematic attack directed 
against a civilian population.  
8. The perpetrator knew that the conduct was part of or intended the conduct to be part of 
a widespread or systematic attack directed against a civilian population.  

Article 7 (1) (j) Crime against humanity of apartheid  
Elements  
1. The perpetrator committed an inhumane act against one or more persons.  
2. Such act was an act referred to in article 7, paragraph 1, of the Statute, or was an act of 
a character similar to any of those acts. 29  

3. The perpetrator was aware of the factual circumstances that established the character of 
the act.  
4. The conduct was committed in the context of an institutionalized regime of systematic 
oppression and domination by one racial group over any other racial  
group or groups.  
5. The perpetrator intended to maintain such regime by that conduct.  
6. The conduct was committed as part of a widespread or systematic attack directed 
against a civilian population.  

__________________  
27 This element, inserted because of the complexity of this crime, is without prejudice to 
the General Introduction to the Elements of Crimes. 28 It is understood that, in the case 
of a perpetrator who maintained an existing detention, this element would be satisfied if 
the perpetrator was aware that such a refusal had already taken place.  
29 It is understood that “character” refers to the nature and gravity of the act. 16 
 
7. The perpetrator knew that the conduct was part of or intended the conduct to be part of 
a widespread or systematic attack directed against a civilian population.  

Article 7 (1) (k) Crime against humanity of other inhumane acts  
Elements  
1. The perpetrator inflicted great suffering, or serious injury to body or to mental or 
physical health, by means of an inhumane act.  
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2. Such act was of a character similar to any other act referred to in article 7, paragraph 1, 
of the Statute. 30  
3. The perpetrator was aware of the factual circumstances that established the character of 
the act.  
4. The conduct was committed as part of a widespread or systematic attack directed 
against a civilian population.  
5. The perpetrator knew that the conduct was part of or intended the conduct to be part of 
a widespread or systematic attack directed against a civilian population.  

30 It is understood that “character” refers to the nature and gravity of the act. 17 
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Appendix C: The Statute of the International Criminal Tribunal for Rwanda (extract) 
 

Article 2 
Genocide 

 
1. The International Tribunal for Rwanda shall have the power to prosecute persons 

committing genocide as defined in paragraph 2 of this Article or of committing any of 
the other acts enumerated in paragraph 3 of this Article. 

 
2. Genocide means any of the following acts committed with intent to destroy, in whole 

or in part, a national, ethnical, racial or religious group, as such: 
 

a. Killing members of the group;  
 
b. Causing serious bodily or mental harm to members of the group; 

 
c. Deliberately inflicting on the group conditions to life calculated to bring about 

its physical destruction in whole or in part; 
 

d. Imposing measures intended to prevent births within the group; 
 

e. Forcibly transferring children of the group to another group. 
 
3. The following acts shall be punishable: 
 

a. Genocide; 
 
b. Conspiracy to commit genocide; 

 
c. Direct and public incitement to commit genocide; 

 
d. Attempt to commit genocide; 

 
e. Complicity in genocide. 

 
 

Article 3 
Crimes against Humanity 

 
The International Tribunal for Rwanda shall have the power to prosecute persons 
responsible for the following crimes when committed as part of a widespread or 
systematic attack against any civilian population on national, political, ethnic, racial or 
religious grounds: 
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a. Murder; 
 
b. Extermination; 

 
c. Enslavement; 

 
d. Deportation; 

 
e. Imprisonment; 

 
f. Torture; 

 
g. Rape; 

 
h. Persecutions on political, racial and religious grounds; 

 
i. Other inhumane acts. 
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Appendix D: The Statute of the International Criminal Tribunal for the Former 
Yugoslavia (extract) 

 
Article 4 
Genocide 

 
1. The International Tribunal shall have the power to prosecute persons committing 

genocide as defined in paragraph 2 of this article or of committing any of the other 
acts enumerated in paragraph 3 of this article. 

 
2. Genocide means any of the following acts committed with intent to destroy, in whole 

or in part, a national, ethnical, racial or religious group, as such: 
 

a. killing members of the group; 
 
b. causing serious bodily or mental harm to members of the group; 

 
c. deliberately inflicting on the group conditions of life calculated to bring about 

its physical destruction in whole or in part; 
 

d. imposing measures intended to prevent births within the group; 
 

e. forcibly transferring children of the group to another group. 
 
3. The following acts shall be punishable: 
 

a. genocide; 
 
b. conspiracy to commit genocide; 

 
c. direct and public incitement to commit genocide; 

 
d. attempt to commit genocide; 

 
e. complicity in genocide. 

 
 

Article 5 
Crimes against Humanity 

 
The International Tribunal shall have the power to prosecute persons responsible for the 
following crimes when committed in armed conflict, whether international or internal in 
character, and directed against any civilian population: 
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a. murder; 
 
b. extermination; 

 
c. enslavement; 

 
d. deportation; 

 
e. imprisonment; 

 
f. torture; 

 
g. rape; 

 
h. persecutions on political, racial and religious grounds; 

 
i. other inhumane acts. 
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Appendix E: Statute of the Special Court for Sierra Leone (extract) 
 

Article 3 
Crimes against Humanity 

The Special Court shall have the power to prosecute persons who committed the 
following crimes as part of a widespread or systematic attack against any civilian 
population: 

a. Murder; 

b. Extermination;  

c. Enslavement;  

d. Deportation;  

e. Imprisonment;  

f. Torture;  

g. Rape, sexual slavery, enforced prostitution, forced pregnancy and any other form 

of sexual violence;  

h. Persecution on political, racial, ethnic or religious grounds;  

i. Other inhumane acts. 

 

 

 

 

 


