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ABSTRACT ARTICLE HISTORY

The tension between intellectual property protection and the Received 29 June 2023
advancement of human rights has been a pressing issue for a long Accepted 25 June 2024
time. The South African landmark case Blind SA v Minister of Trade, KEYWORDS

Industry and Competition brings to the fore, once again, the prob- copyright protection;
lems that can arise from the protection and enforcement of intellec- advancement of human
tual property rights. The Constitutional Court’s decision, in this case, rights; print disabled

is of great significance since it reinforces the importance of ensuring people; transformative
that laws, including intellectual property laws, comply with the pro- constitutionalism
visions of the Constitution of the Republic of South Africa, 1996. The

lack of disability exceptions in the Copyright Act 98 of 1978 was

found to have violated the right to equality and the concomitant

rights of people with print-based disabilities. The article argues that

instead of the laws heavily leaning on protecting the rights of copy-

right owners, there should be a shift to the rights of users. It is a

constitutional imperative in South Africa that human rights should

not only be recognised but also realised. The article concludes that

the interpretation and enforcement of intellectual property laws in

Africa at large need to be human rights-oriented.

1. Introduction

Copyright law extends protection to a range of works, inter alia, literary works, artistic
works, computer programs and published editions.! As a form of intellectual property
(IP), copyright law grants the owner exclusive statutory rights to control how the work
is produced, disseminated and used thereby preventing others from exploiting or repro-
ducing his or her work.? It also seeks to balance the rights of owners with those of

CONTACT Yeukai Mupangavanhu @ ymupangavanhu@uwc.ac.za @ University of the Western Cape, Cape Town,
South Africa

'Section 2 of the Copyright Act 98 of 1978. See, also, A van der Merwe, S Geyer, R Kelbrick, H Klopper, P Koornhof,
T Pretorius, SP Sutherland, L Tong & P van der Spuy (eds) Law of Intellectual Property in South Africa 2 ed (2016)
195; World Intellectual Property Organization (WIPO) Understanding Copyright and Related Rights (2006) 6-7.

20 Dean & A Dyer (eds) Introduction to Intellectual Property Law 2 ed (2022) 3; C Armstrong, J De Beer, D Kawooya,
A Prabhala, T Schonwetter (eds) Access to Knowledge in Africa: The Role of Copyright (2010) 3, 236.
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users of copyrighted works.> The balance between the public’s right to access copyright
works vis-d-vis the economic rights of copyright owners is supposed to be achieved
through statutory exceptions and limitations. Section 12 of South Africa’s Copyright Act
98 of 1978 provides exceptions and limitations to copyrighted work such as research,
private study, and personal or private use. To that end, a user is able to use the copy-
righted material without having to obtain permission from the copyright owner.

The constitutionality of the Act came into the spotlight in the recent landmark case
of Blind SA v Minister of Trade, Industry and Competition.* This case concerned the
realisation of the rights of people with visual and print disabilities (print-disabled peo-
ple) as provided in the Constitution of the Republic of South Africa, 1996, particularly with
regard to the right to access published literary works in accessible format copies. The scar-
city and lack of access to books experienced by print-disabled people experience has for
a long time been a subject of debate and is commonly referred to as ‘book famine’®
The Constitutional Court’s decision in Blind SA is of great significance since it
reinforces the importance of ensuring that laws, including IP laws, comply with the
provisions of the Constitution. It also reiterates the need to align the Act with
international copyright treaties specifically the Marrakesh Treaty to facilitate access
to Published Works for Persons who are Blind, Visually Impaired or Otherwise
Print Disabled adopted on 27 June 2012 in Marrakesh (Marrakesh Treaty).® This
Treaty is important because of its ‘clear humanitarian and social development
dimension’ that fosters human rights, particularly of disabled people.” The Blind SA
judgment offers some guidance on the legislature to include, in its law, a set of
mandatory limitations and exceptions for the benefit of print-disabled people in
line with the international treaty.

The article undertakes a detailed examination of the judgment and its implications
for South Africa and the continent at large. The next section discusses the Blind SA
case. It focuses on the facts and background as well as the judgment. Section 3
focuses on the legal issues raised and critiques the judgment given the need for
a human rights approach to the enforcement of IP rights. Section 4 discusses the
possible implications of the remarkable judgment on the African Continental Free
Trade Area (AfCFTA). The last section is a conclusion.

3See, generally, the WIPO Copyright Treaty, which recognises the need to maintain a balance between the rights
of authors and the large public interest, particularly in terms of access to information: Preamble, WIPO Copyright
Treaty (adopted 29 December 1996).

4Blind SA v Minister of Trade, Industry and Competition 2022 ZACC 33.

5Globally, fewer than 10 per cent of all published works are available in formats that blind and visually impaired
people can read, and many of these are available in English alone: C Jewell ‘Accessible books consortium: Break-
ing down barriers to accessibility’ (2014) WIPO Magazine; DR Nicholson ‘New copyright law will benefit South
Africans with disabilities’ (2019) Mail & Guardian, 18 September.

6See WIPO ‘WIPO-Administered Treaties. Paul Juma opines that the Blind SA judgment gives effect to the
Marrakesh Treaty: PO Juma ‘The Marrakesh Treaty and the African copyright laws: Lessons for the African region
from Blind SA v Minister of Trade, Industry and Competition’ (2022) 10 African Disability Rights Yearbook 231.

7WIPO (ibid).
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2. Blind SA v Minister of Trade, Industry and Competition
2.1 Facts and background

The matter before the Constitutional Court concerned an application for the confir-
mation of a High Court order declaring the Copyright Act unconstitutional insofar
as it restricted print-disabled people from accessing copyrighted works.® Blind SA,
a non-profit organisation, brought the matter on behalf of print-disabled people as it
seeks to promote their interests in South Africa. The main respondent was the
Minister of Trade, Industry and Competition whose responsibility is the administra-
tion of the Copyright Act and the Regulations. Three amicus curiae joined the pro-
ceedings showing the interest generated by the case.’

The crux of the matter before the High Court was whether the Act limits the
availability of copyrighted works in accessible formats for print-disabled people.'®
This is because the Act requires the consent of the owner for copyrighted work to
be converted into any other format. Blind SAs first argument was that the Act pre-
vents print-disabled people from accessing copyrighted works particularly published
literary works. This is in view of the fact that sighted people are able to access pub-
lished editions without restriction.!" Secondly, it argued that the Act failed to include
provisions designed to ensure that print-disabled people are able to access copyrighted
works as contemplated in the Marrakesh Treaty.!?

The relief Blind SA sought was for the High Court to declare the Act unconstitu-
tional to the extent that it unreasonably failed to protect the rights of print-disabled
people as provided in the Constitution.!” The High Court held that the Act was
‘restrictive of the free conversion of works under copyright into alternative formats'
The authorisation requirement was found to be discriminatory and contrary to s 9 of
the Constitution in that it prevented print-disabled people from having equal access
to information. The High Court declared the Act unconstitutional based on s 172(a)
of the Constitution and ordered the ‘reading in’ of s 19D of the Copyright
Amendment Bill into the Act.’ It further declared the suspension of the unconsti-
tutional provisions for 24months to afford Parliament a chance to remedy the
defect. The order was made subject to the Constitutional Court’s confirmation as
required by the Constitution.'®

The crisp issues for consideration by the Constitutional Court were, firstly, whether
the authorisation requirement amounted to unfair discrimination as Blind SA pleaded.
Secondly, does the reproduction of a literary work allow for the conversion or the
adaption of the work? Thirdly, the Court had to determine whether s 13 of the Act

8Blind SA (note 4 above) para 1.

°The amicus curiae included Professor Owen Dean, Media Monitoring Africa Trust and the International Commis-
sion of Jurists: Blind SA (note 4 above) para 3.

10Blind SA (ibid) para 4.

"lbid para 15.

12WIPO ‘Marrakesh Treaty to facilitate access to published works for persons who are blind, visually impaired, or
otherwise print disabled’; Marrakesh Treaty (adopted 27 June 2013).

3This includes the right to equality in s 9, the right to dignity in s 10, the right to education in s 29 as well as the
right to freedom of expression contained in s 16 (1) of the Constitution.

4Blind SA (note 4 above) para 9.

Slbid para 13.

16Section 167(5) of the Constitution.
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cures the constitutional defects Blind SA identified and relied upon and, if not,
whether the ‘reading-in’ of the proposed s 19D of the Copyright Bill would be appro-
priate. Lastly, it had to consider whether the ‘reading-in’ of s 19D would be a remedy
that extends beyond the pleaded case and if so, what remedy should be granted.'”

2.2 Constitutional Court judgment

In a unanimous judgment, the Constitutional Court found that the provisions of the
Act were inconsistent with the Constitution.'® It declared that:

sections 6 and 7, read with section 23 of the Copyright Act [...] are unconstitutional,
invalid and inconsistent with the rights of persons with visual and print disabilities,
as set out in sections 9(3), 10, 16(1)(b), 29(1) and 30 of the Constitution, to the extent
that these provisions of the Copyright Act limit the access of such persons to published
literary works, and artistic works as may be included in such literary works, in accessible
format copies."®

Section 172(1)(a) of the Constitution empowers the Constitutional Court to declare
invalid, any law or conduct that is inconsistent with the Constitution and to make an
order that is just and equitable. The lack of disability exceptions in the Act was found
to have violated the right to equality for people with print-based disabilities and the
concomitant rights such as human dignity, education, cultural life and freedom of
expression.”’ The rationale of the decision is that the authorisation requirement
infringed human rights to the extent that s 13 of the Act placed a limit on access to
published literary works for print-disabled people.?!

The right to equality is central and a key provision in the Bill of Rights, even
though it is not absolute and subject to the general limitation of rights provided in
$36 of the Constitution.?? The authorisation requirement was found to amount to
unfair discrimination on the grounds of disability and accordingly in violation of s
9(3) of the Constitution.”® The State is obliged to treat people in the same way with
differential and special treatment being allowed based on exceptional circumstances
that may exist. Special and differential treatment is a principle that is allowed in law,
even at the international level to address the differences that exist to avoid unfair-
ness.”* The differentiation in the requirements for access to literary works for
print-disabled people was unjustifiable in the Blind SA case.

7Blind SA (note 4 above) para 58.

'8lbid para 91.

Ibid para 97, emphasis added.

2)bid para 97.

21Section 13 of the Copyright Act provides that: ‘The reproduction of a work shall be permitted as prescribed,
but in such a manner that the reproduction is not in conflict with a normal exploitation of the work and is not
unreasonably prejudicial to the legal interests of the author’.

22Section 9 of the Constitution. A Smith ‘Equality constitutional adjudication in South Africa’ (2014) 14 African
Human Rights Law Journal 609, 610.

2Blind SA (note 4 above) para 70.

24For example, the World Trade Organization allows for special and differential treatment of its members as
countries are at different levels of economic development: see, <https://www.wto.org/english/tratop_e/dda_e/
status_e/sdt_e.htmi:~:text=The%20WTO%20agreements%20contain%20special,abbreviated%20as%20
$%26D%200r%20SDT>.


https://www.wto.org/english/tratop_e/dda_e/status_e/sdt_e.htm#:∼:text=The%20WTO%20agreements%20contain%20special,abbreviated%20as%20S%26D%20or%20SDT
https://www.wto.org/english/tratop_e/dda_e/status_e/sdt_e.htm#:∼:text=The%20WTO%20agreements%20contain%20special,abbreviated%20as%20S%26D%20or%20SDT
https://www.wto.org/english/tratop_e/dda_e/status_e/sdt_e.htm#:∼:text=The%20WTO%20agreements%20contain%20special,abbreviated%20as%20S%26D%20or%20SDT
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The authorisation requirement was also found to be infringing on the right to
dignity for print-disabled people insofar as they could not access the vast information
and knowledge that exist.>> This indirectly affected their engagement with the world
of ideas, which is important for their well-being. South Africa is increasingly moving
to becoming a knowledge economy, and any restriction to access to information has
a devastating impact on print-disabled people and the extent to which they can con-
tribute to the economy.?®

The right to freedom of expression is also a fundamental right enshrined in the
Bill of Rights.”” The Constitutional Court held that print-disabled people enjoy the
freedom to receive and impart information based on s 16(1)(b) of the Constitution,
and the authorisation requirement again infringed this right.?® The same applies to
the right to education. Lack of access to literary works undermines the right to edu-
cation provided in s 29(1) (a) and (b) of the Constitution.?? It was held that, since
the State is obliged to make this right progressively available through reasonable mea-
sures, the relaxation of the authorisation requirement would constitute such a mea-
sure that the State can and must take to promote the rights of print-disabled people.*
Human rights are intractably interwoven, and numerous rights were thus affected
concomitantly by the authorisation requirement.’!

In deciding whether s 13 made provision for the adaptation of published literary
work, the Constitutional Court considered the arguments made by the parties and
concluded that reproduction does not necessarily include an adaptation of the work.
By implication, unauthorised adaptation of copyrighted works would amount to
copyright infringement.*? It also clarified that the current exceptions did not cater
for print-disabled people, which violates their right to equality and resulted in
unfair discrimination.

The Constitutional Court went beyond the Copyright Amendment Bill by incor-
porating or ‘reading in' the Marrakesh Treaty principles in its order and reasoning.
The rationale was to cure the defect in the Act and ensure that the new disability
provisions are consistent with international law. Although not yet law, the Copyright
Amendment Bill is relevant in that it seeks to amend the Act so as, among others,
to incorporate limitations and exceptions that allow the adaptation and cross-border
exchange of copyrighted works for print-disabled people.*® Therefore, it seeks to bring
South Africa’s copyright law in line with international standards.

2Blind SA (note 4 above) para 71. Section 10 of the Constitution makes provisions for the right to dignity.

2See Science and Technology Department ‘Ten year innovation plan’ of 2008 aimed at driving South Af-

rica’s transformation towards a knowledge-based economy <https://www.gov.za/sites/default/files/gcis_
document/201409/ten-year-plan-science-and-technology.pdf>. WO Blankley & | Booyens ‘Building a knowledge
economy in South Africa’ (2010) 106 South African Journal of Science 1, 5-6.

?7See 516 of the Constitution.

28Blind SA (note 4 above) para 72.

2|bid para 73.

3lbid.

31This includes the right to culture: see s 30 of the Constitution.

32Blind SA (note 4 above) para 96.

3See Preamble to the Copyright Amendment Bill of 2017 [B13B-2017]. See generally C Okorie ‘Intellectual prop-
erty and the Constitutional Court of South Africa: Lessons from the deployment of adjudicative strategies’ (2023)
54 International Review of Intellectual Property and Competition Law 1508, 1510.


https://www.gov.za/sites/default/files/gcis_document/201409/ten-year-plan-science-and-technology.pdf
https://www.gov.za/sites/default/files/gcis_document/201409/ten-year-plan-science-and-technology.pdf
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3. Analysis

Different themes can be identified from the important issues raised in Blind SA:
copyright protection and the limitation of rights, and a human rights approach to the
interpretation and enforcement of IP rights.

3.1 Copyright protection and the limitation of rights

Copyright is protected as property in terms of s 25 of the Constitution.** Just like
any other constitutional right, IP rights are not absolute and are subject to other
rights.® In other words, IP rights do not enjoy special status under the Constitution,
and their enforcement has to be consistent with the supreme law of the land.*® All
the rights enshrined in the Constitution may be limited in terms of the law of
general application.” By implication, the enjoyment of copyright has to be balanced
with the rights of print-disabled people as enshrined in the Constitution. This begs
the question whether the Minister of Trade, Industry and Competition should
have advanced a case to justify the limitation of the rights. This question will be
subsequently addressed.

The Constitutional Court regarded the relaxation of the authorisation requirement
in favour of print-disabled people as a reasonable measure that the State is obliged
to take.*® This is consistent with the general limitation clause contained in s 36 of
the Constitution, which states:

1. 'The rights in the Bill of Rights may be limited only in terms of law of general
application to the extent that the limitation is reasonable and justifiable in an
open and democratic society based on human dignity, equality and freedom,
taking into account all relevant factors, including—(a) the nature of the right;
(b) the importance of the purpose of the limitation; (c) the nature and extent
of the limitation; (d) the relation between the limitation and its purpose; and
(e) less restrictive means to achieve the purpose.

2. Except as provided in subsection (1) or in any other provision of the
Constitution, no law may limit any right entrenched in the Bill of Rights.

The above provision shows that the weighing of rights in the Bill of Rights is
a general standard that underscores the point that the rights are not absolute.*® This
point was reinforced in Moneyweb (Pty) Ltd v Media 24 Ltd where the Court
stated that:

34Van der Merwe et al (note 1 above) 7-8. See Moneyweb (Pty) Ltd v Media 24 Ltd 2016 (4) SA 591 (GJ) para 108.
See, generally, Laugh It Off Promotions CC v SAB International (Finance) BV ta Sabmark International 2006 (1) SA
144 (CC) para 82.

35T Chidede ‘The role of intellectual property rights’ protection in advancing development in South Africa’ (2022)
26 Law Development and Democracy 168, 176. See also, | Currie & J de Waal The Bill of Rights Handbook 6 ed
(2015) 150.

36/ augh It Off Promotions CC (note 34 above) para 17.

37Section 36 of the Constitution.

38Blind SA (note 4 above) para 73.

39]M Rautenbach ‘Proportionality and the limitation clauses of the South African Bill of Rights' (2014) 17
Potchefstroom Electronic Law Journal 2229, 2248. See also, Currie & De Waal (note 35 above) 150.
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A law of general application could [...] limit a right in terms of section 25(1), provided
that the law meets the requirements of section 36 of the Constitution. It follows that the
right to reproduce or publish a copyrighted work is not absolute.*’

Copyright may be limited by ‘law of general application’ on condition that the
‘limitation is reasonable and justifiable in an open and democratic society based on
human dignity, equality and freedom’*! This requirement has to be satisfied for any
right to be limited. Ian Currie and Johan de Waal opine that ‘where an infringe-
ment [or limitation] can be justified in accordance with the criteria in section 36
it will be constitutionally valid** Arguably, the law of general application prevents
laws that have an unequal or arbitrary application from qualifying as legitimate
limitations of rights.*’

Rautenbach also argues that the law of general application ‘gives effect to the for-
mal aspects of the rule of law or legality, namely that all limitation must be autho-
rised by legal rules** More importantly, s 36 includes a list of factors that must be
considered to ensure that the limitation of the right is reasonable and justifiable.
A court must accordingly consider the nature of the right, the importance of the
purpose of the limitation, the nature and extent of the limitation, the relationship
between the limitation and its purpose as well as less restrictive means to achieve the
purpose.® This is not a closed list, and a court may consider other relevant factors.
The Constitutional Court in Laugh It Off Promotions CC v South African Breweries
International (Finance) BV t/a Sabmark International,® a case that concerned a dis-
pute regarding the right to freedom of expression and trademark protection, held that:

what is in issue is not the limitation of a right, but the balancing of competing rights
[...] it should not make any difference in principle whether the case is seen as a prop-
erty rights limitation on free speech, or a free speech limitation on property rights.””

The above approach in Laugh It Off Promotions did not focus on the limitation of
the right but instead balanced the competing rights in question. The right to freedom
of expression trumped trademark protection based on the evidence that was before
the Constitutional Court. It found that there was no proof of economic harm to the
marketability of Carling Black Label beer.*®

Similarly, the issue in Blind SA appears to be about the proportionate balancing of
the right to equality and the right to property, which includes IP. It would, in prin-
ciple, not have made a significant difference if the limitation of a property right
argument had been advanced in this case. A fact-sensitive inquiry suffices and not
necessarily a ‘formal classification on bright lines’* The fact that there were two
constitutional rights involved and the evidence before the court, was sufficient to

“OMoneyweb (Pty) Ltd (note above 34) para 108.
#Section 36 of the Constitution.

42Currie & De Waal (note 35 above) 151.

“3|bid 156.

“Rautenbach (note 39 above) 2249.

45See 5 36(1) (a)- (e) of the Constitution.

4L augh It Off Promotions CC (note 34 above).
“7|bid para 83.

“8|bid para 102.

“Ibid para 83.
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determine whether Blind SA had a valid case or not. The limitation of the exclusive
rights granted to copyright holders entailed or necessitated the removal of the authori-
sation requirement in order to ensure equal access to copyrighted works for
print-disabled people. The judgment levelled the playing field insofar as access to
literary works is concerned. This is, consequently, justifiable as equality is a justiciable
and fundamental right that trumps the right to IP in the circumstances. Paul Juma
rightly argues that the exclusive rights of copyright holders as set out in the Act
cannot be justified since they do not allow for special measures that consider the
needs of people with disabilities to access literary works.>

3.2 A human rights approach to intellectual property law

The antagonistic relationship between IP and human rights is evident in Blind SA.
The case demonstrates the interplay between IP and human rights and the tension
that exists between the two.’! To address the tension, the law seeks to balance the
exclusive rights of the owner vis-a-vis the right of access users enjoy. The application
and interpretation of copyright law has to consider the notion of public interest. In
other words, private rights have to be balanced against the need for the public to
access copyrighted works.”> The recognition and protection of IP rights in the Bill of
Rights is undisputed despite not being explicitly mentioned under the property
clause.® IP thus enjoys equal status as all other rights in South Africa. The question
that arises is: What happens when copyright protection hinders the enjoyment of
fundamental human rights? IP protection in the form of copyright protection can
arguably no longer be allowed to limit human rights. This is particularly so when
copyright protection may result in unfair discrimination.”® Equality is at the core of
human rights protection, and everyone should be treated equally. The Bill of Rights
entrenches fundamental human rights including those of print-disabled people.”®> The
supremacy clause states that any law that infringes constitutional provisions is deemed
to be null and void to the extent that it fails to comply with the Constitution.*® This
view is consistent with the judgment in the Blind SA. Its focus on the attainment and
realisation of human rights is a positive development towards a human rights approach
and the constitutionalisation of IP laws.

Most laws across the world have been substantially ‘internationalised’ South Africa
is obliged to meet its obligations under various international IP treaties.”” By

0Juma (note 6 above) 238.

51See, generally, Van der Merwe et al (note 1 above) 3 and the references included. For the nexus between hu-
man rights and intellectual property: see C Bodimeade & F Deane ‘Evolving theory of IP rights: Promoting human
rights in the Agreement on Trade on Trade-Related Aspects of Intellectual Property Rights' (2023) 18 Journal of
Intellectual Property Law and Policy 603, 607.

52As above.

33See s 25 of the Constitution & Laugh It Off Promotions CC (note 34 above).

>4Bongiwe Zungu states that fewer than 75 of the published books globally are available in suitable formats:

B Zungu 'Blind SA v Minister of Trade, Industry and Competition and Others [2002] ZACC 33'(2022) 10 South African
Intellectual Property Law Journal 131, 135.

55Section 9 of the Constitution.

6Intellectual property laws are not immune to the constitutional control: see s 2 of the Constitution.

7This includes its obligations under the Agreement on Trade-Related Aspects of Intellectual Property Rights
(adopted 15 April 1994), Paris Convention for the Protection of Industrial Property (adopted 20 March 1883) and
Berne Convention for the Protection of Literary and Artistic Works (adopted 9 September 1886).
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implication, South Africa is required to give recognition and protection to works
covered under copyright. For example, the Berne Convention for the Protection of
Literary and Artistic Works adopted on 9 September 1886 (Berne Convention)
requires member countries to adopt a three-step approach with respect to the repro-
duction of copyrighted works. Article 9(2) of the Berne Convention provides that
Member States will:

permit the reproduction of such works in certain special cases, provided that such
reproduction does not conflict with a normal exploitation of the work and does not
unreasonably prejudice the legitimate interests of the author.®

The above provision places great emphasis on the rights of the holder of the copy-
right. Any reproduction of the work should neither conflict with the normal exploita-
tion of work nor unreasonably prejudice the legitimate interests of the copyright
owner. Professor Owen Dean (as amicus curiae) argued that the Minister of Trade,
Industry and Competition should make regulations for s 13, based on s 39 of the
Act, to ensure that South Africa complies with the Berne Convention as a signatory.”
The Constitutional Court did not prefer Professor Deans argument since it differen-
tiated reproduction from adaptation, and it concluded that the ‘remit of section 13 is
confined to the reproduction of a work®

It is imperative to note that many of the IP instruments do not generally incorpo-
rate human rights provisions. For example, the Paris Convention for the Protection
of Industrial Property, the Madrid Agreement Concerning the International
Registration of Trademarks and the Berne Convention for the Protection of Literary
and Artistic Works.®' The Agreement on Trade-Related Aspects of IP Rights (TRIPS
Agreement) does contain ‘human rights flavoured’ provisions in art 8 and art 31.°* In
practice, the Member States of the World Trade Organisation have not fully been able
to take advantage of the objectives of the TRIPS Agreement insofar as it promotes
human rights or the social and economic welfare of members of the society.*
Similarly, Tobias Schonwetter, Caroline Ncube and Pria Chetty opine that South
Africa’s copyright laws do not make use of many of the flexibilities contained in
TRIPS in relation to the exceptions and limitations.** Member States have, in the
context of patents, been failing to address their public health needs as envisaged in

58 Article 9 (2) of the Berne Convention (ibid).

%9South Africa became a member on 3 October 1928: see, WIPO ‘Contracting Parties’ for the Berne Convention
<https://www.wipo.int/wipolex/en/treaties/ShowResults?search_what=C&treaty_id=15>.

0Blind SA (note 4 above) para 90.

5'Note 57 above.

52Article 8 of the Agreement on Trade-Related Aspects of Intellectual Property Rights (note 57 above) generally
allows Members States to adopt measures to protect public health and nutrition to promote public interest.
Article 31 provides for compulsory licensing and a patent can be used without authorisation from the right
holder in cases of national emergencies.

%31bid. Article 7 of the Agreement on Trade-Related Aspects of Intellectual Property Rights.

4T Schonwetter, C Ncube & P Chetty ‘South Africa’in Armstrong et al (note 2 above) 268.
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the treaty.® This explains the additional negotiations such as the Doha Negotiations,
which resulted in the amendment to the TRIPS Agreement.®

In stark contrast to IP treaties, human rights instruments contain provisions that
recognise and promote IP rights. Examples of such international human rights
treaties include art 27 of the Universal Declaration on Human Rights (adopted
10 December 1948), art 15 of the International Covenant on Economic, Cultural and
Social Rights (ICESCR; adopted 16 December 1966) and, lastly, art 19 of the
International Covenant on Civil and Political Rights (adopted 16 December 1966).
Laurence Helfer rightly notes that these human rights treaties offer protection to
holders for their intellectual creation as well as recognise the public’s right to benefit
from the scientific and cultural progress that the invented products can engender.®”’

The United Nations Sustainable Development Goals (SDGs) complement human
rights instruments. Goal 10 is aimed at reducing inequality in all countries.®® Of rel-
evance under this goal is, firstly, the target to empower and promote the social and
economic inclusion of all irrespective of age, race, religion or disability. Secondly, it
places emphasis on the need to ensure equal opportunities for everyone and reduce
inequalities by eliminating discriminatory laws, policies and practices.®” This cements
the importance of equal access to reading material for everyone including the print-disabled
community. Again, Goal 10 highlights the importance of eliminating inequality based
on disability. It can be inferred that the decision in Blind SA is consistent with the
goal to eliminate unfair discrimination against print-disabled people.

The enjoyment of human rights depends on the availability and access to informa-
tion, knowledge and technology. Therefore, IP should have a ‘human face’ by ensur-
ing the enjoyment and realisation of human rights. It should not undermine the
enjoyment of basic human rights such as access to information. Arguably, IP instru-
ments should include provisions that recognise, promote and protect human rights.”
To achieve this, the treaties should be interpreted and implemented in a way that
promotes human rights. As such, the realisation of human rights norms should be
the underlying principle that informs the State’s policies when implementing IP rights.
The judgment in Blind SA reaffirms the position that copyright law should not
become a hindrance to the attainment of human rights.

The general exceptions and limitations in copyright law are aimed at balancing the
right to access copyright with the economic rights of the owner.”! These flexibilities
are important since the protection of the private rights of IP holders may negatively

85This was further evidenced during Covid-19, as most developing countries struggled to obtain access to
vaccines:‘Covid vaccine: Widening inequality and millions vulnerable’ (2021) UN News, 19 September; D Gleeson
‘Wealthy nations started the developing world of vaccines: Omicron shows the cost of this greed’ (2021) The
Conversation, 30 November.

6See, Declaration on the TRIPS Agreement and Public Health (2001) WT/MIN (01) DEC/2; Protocol Amending the
TRIPS Agreement (2005) WT/Let/508.

7R Helfer ‘Toward a human rights framework for intellectual property’ (2007) 40 University of California Davis
Law Review 973, 976.

58United Nations ‘Sustainable Development Goals'

%9See, Target 10.2-10.3 of Sustainable Development Goal 10.

7OThis is feasible as evidenced by the Doha Declaration, which is basically a human rights and trade instrument:
FM Abbot ‘TRIPS and human rights: Preliminary reflections’in FM Abbot C Breining-Kaufmann &T Cottier (eds)
International Trade and Human Rights: Foundations and Conceptual (2006) 301, 309.

7'Van der Merwe et al (note 1 above) 289.
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affect access to learning materials, education and social development.”> The excep-
tions and limitations in the Act are supposed to be a vehicle for the advancement of
human rights. The existing copyright law contains fair dealing provision in s 12. Fair
dealing provides a closed list of uses of copyright material for users that include, inter
alia, the use of copyrighted work for research, private study, private use as well as for
criticism, review and reporting current events.”> The exceptions in s 12 of the Act are
not Marrakesh compliant as they have proven to be wholly inadequate and deficient
in the realisation of the rights of print-disabled people in South Africa. Furthermore,
s 12 created unfair discrimination for print-disabled people in that it did not allow
for the same access that it afforded to sighted people.

Notably, the exceptions in the Copyright Amendment Bill are more progressive
and to a large extent human rights-oriented.” For example, s 19D makes provision
for general exceptions regarding the protection of copyright work for people with
‘disability. The exception is, therefore, inclusive and not restricted to print-disabled
people only.” Inclusive copyright laws that recognise the importance of disability
inclusion are crucial for economic development and innovation. Instead of fair deal-
ing, there is the much broader fair use doctrine in the Copyright Amendment Bill,
and this has been subject to many debates that, however, fall outside the scope of this
paper.’® It suffices to say that fair dealing confines the use of the work to the speci-
fied purposes while fair use is less restrictive in that there is no closed list of uses
that are permitted without the permission of the owner.”” Fair use seems to favour
the rights of the user as opposed to those of the creator as it is more flexible.
Generally, the current Copyright Amendment Bill should be lauded, as it will go
a long way in promoting access to copyrighted material for all disabled people in line
with international best practices. The Marrakesh Treaty aligns copyright with human
rights principles and obligates Member States to include compulsory copyright excep-
tions and limitations that cater for disabled people.”®

4, Possible impact on the African Continental Free Trade Area’s
intellectual property framework

The AfCFTA published its final draft of the Protocol to the Agreement Establishing
the AfCFTA on IP Rights (IP Protocol).” This is in line with the establishment of
AfCFTA®® According to the African Union, ‘the promotion and protection of IP

72|bid 290.

73Section 12 of the Copyright Act. See also Van der Merwe et al (note 1 above) 290-91; Armstrong et al (note 2
above) 240.

74See s 19D of the Copyright Amendment Bill.

75This means that audio materials may be made, Braille and any other accessible format copies needed by
disabled persons.

76DR Nicholson ‘Why “fair use”is so important for South African Copyright Law’ (2023) The Conversation, 25
November.

77\Jan der Merwe et al (note 1 above) 291.

78|t addresses the book famine problem: Juma (note 6 above) 232. See also Zungu (note 54 above) 139.

79 African Union ‘Seventh Extra-Ordinary Session of the Specialised Technical Committee Justice and Legal Affairs
(Experts Meeting)’ held 16-21 January 2023.

80Articles 7 & 23 of the Agreement Establishing the African Continental Free Trade Area (AfCFTA) (adopted 21 March 2018);
CB Ncube'Intellectual property and the African Continental Free Trade Area: Lessons and recommendations for IP protocol’
(2022) 21 Journal of International Trade Law and Policy 105, 106.
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rights are central to achieving the AfCFTA objectives’® One of the main aims of
AfCFTA is essentially to integrate African markets in order to promote trade on the
continent.?? To achieve this objective, it seeks to ensure that IP does not undermine
trade or act as a barrier to development.®* The Protocol offers African countries an
opportunity to develop an IP framework that addresses specific developmental needs
and interests of the region.®* State Parties agreed to an inclusive, balanced and
development-oriented protocol that centres African interests and prioritises
African-driven innovation and creativity.®> There is also a close nexus between IP and
development.?® IP plays an indispensable role in the development of humankind since
it contributes to their flourishing and well-being.*” IP should arguably not only be
complimentary to continental efforts at development but should also promote the
achievement of human rights on the continent.

The intersection between human rights and IP is considered through the guiding
principles in the Protocol. Article 4 states that when protecting and enforcing IP
rights, State parties have to be guided by the:

a. Promotion of intra-African trade;

b. Promotion of coherence between intellectual property policies and other poli-
cies for socio-economic development;

c. Creation of a balance between public and private interests;

d. Promotion of public interest in sectors of vital importance to socio-economic
and technological development including but not limited to education, public
health, agriculture, food security, and nutrition;

e. Facilitation of access to medicines, vaccines, diagnostics, therapeutics [...] consis-
tent with the relevant treaties on intellectual property rights.®

It can be observed above that the IP Protocol is both development and human
rights oriented. It seeks to create a balance between public and private interests while
at the same time ensuring that the Member States meet their national obligations
with regard to, namely, the right to health, education, and food. Most African coun-
tries are poor and lack access to, among others, reading materials and healthcare.*
They also experience food insecurity.

Ncube contends that IP rights may also affect the production of agricultural prod-
ucts and, restrict access to knowledge and resources.”® The IP Protocol makes a pos-
itive contribution by reaffirming and mandating States to have laws that balance IP
and human rights to foster the realisation of human rights on the continent.

81 African Union ‘Intellectual Property Right'

82Articles 3-4 of the Agreement Establishing the AfCFTA (note 80 above).

83See generally art 2, which sets out the objectives and art 4(h) of the AfCFTA Protocol on Intellectual Property
Rights (IPRs).

84Ncube (note 80 above) 108.

85paragraph 5 of the Preamble to AfCFTA Protocol on IPRs (note 83 above).

86Chidede (note 35 above) 169.

87Zungu (note 54 above) 143.

88 Article 4 (b)-(e) of the AfCFTA Protocol on IPRs (note 83 above), emphasis added.

89UNDP ‘Global Multidimensional Poverty Index 2023: Unstacking global poverty — data for high impact action’
(2023) 6.

%Ncube (note 80 above) 111.
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Undoubtedly, national laws should go far enough in providing a comprehensive
framework that safeguards and protects fundamental rights. Therefore, IP rules should
give greater force to the enjoyment of human rights principles and not hamper access
to copyrighted works and pharmaceuticals. This raises the question whether the IP
Protocol promotes access to literary and artistic works for print-disabled people in
Africa. Article 11(6) states that ‘State Parties agree to comply with their international
obligations relating to the provision of access to published works for visually impaired
persons.’’ The word ‘shall’ is used in all the other paragraphs contained in art 11
except in art 11(6) of the IP Protocol. ‘Agree’ implies that the Member States are
rather expected to ratify the Marrakesh Treaty but there is no actual obligation that
is imposed. It leaves it to the Member States to decide.

Notably, State parties are obliged to provide a balanced copyright framework that
encourages and facilitates the protection, access to and use of works. The framework
should particularly facilitate cross-border flows of educational materials.” State Parties
are also required to ‘provide exceptions and limitations for educational and research
purposes in national contexts, online cross border contexts.®® The Covid-19 pandemic
showed the impact of IP protection on public health and learning materials especially
with the shift to the online environment.”* The IP Protocol attempts to address such
situations in art 11(4), which obliges countries to have exceptions and limitations for
educational and research purposes relevant to the national context and online
cross-border contexts. This is a positive development as the right to education is
among some of the important rights that everyone should enjoy.

There is, however, no express provision that addresses the need for cross-border
exchange of accessible format copies — which is a missed opportunity to end book
famine. The import, distribution and export of accessible format copies is essential to
facilitate further access to information for print-disabled people. This will be consis-
tent with the Marrakesh Treaty.”> Although some African countries have signed and
ratified the Marrakesh Treaty others like South Africa have not yet done s0.”® There
is a need to mandate Member States to have exceptions and limitations that facilitate
access to information to ensure that there is no continued harm to print-disabled
people due to discriminatory copyright laws.

5. Concluding remarks

The Blind SA judgment is a major victory for print-disabled people in South Africa
and the continent at large as the judgment has the potential to positively influence
IP laws in the region. The landmark judgment shows the supportive role that IP may
play in the fulfilment or advancement of human rights. The tension between IP and
human rights is inevitable and the AfCFTA’s IP Protocol attempts to carefully balance

91Article 11(6) of the AfCFTA Protocol on IPRs (note 83 above), emphasis added.

92|bid art 11(2)(c).

%|bid art 11(4).

%Ncube (note 80 above) 115.

%The Marrakesh Treaty is an important piece of legislation that entered into force on 30 September 2016, and
it seeks to, inter alia, promote and enable the cross-border exchange of format copies. See arts 4 & 5 of the
Marrakesh Treaty (note 12 above). See also Juma (note 6) 239-240.

%WIPO IP Portal ‘Contracting parties: Marrakesh Treaty".
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the rights of IP holders with users. It adopts both a development and human rights
approach, at least on paper. The IP Protocol, however, falls short of the standard
required in human rights treaties such as the Marrakesh Treaty in that it does not
expressly mandate State Parties to provide exceptions and limitations in their domes-
tic laws that promote access to accessible format copies for print-disabled people. An
enabling legal framework that prioritises the reproduction, distribution and
cross-border exchange of such copies would have been necessary to address the prob-
lem of access to literary works for print-disabled people.

African countries need to adopt exceptions and limitations in their IP regimes that
do not undermine human rights. A shift to the rights of users is important for IP to
benefit the society. It is a constitutional imperative in South Africa that human rights
should not only be recognised but also realised. All African countries including South
Africa should thus ratify the Marrakesh Treaty sooner rather than later to ensure that
their domestic laws are consistent with international standards in addressing the
rights of print-disabled people on the continent. This will go a long way in ensuring
a harmonised legal position that permits a meaningful access to copyrighted works
and the effective participation of print-disabled people.
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