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6.2.4 Conclusion
It is observed that similarly to child labour, slavery is also an issue that is comprehensively

addressed by the legal frameworks of Cameroon, France and South Africa. In all three
countries the legal framework provides for the effective prohibition of slavery and forced
labour and also provides measures for the containment of similar and related practices. It is
therefore submitted that the CSR approaches of BAT, Total S.A. and Nestlé S.A. to the issue

1098

of slavery and forced labour~"" offer principles that merely replicate legal obligations already

existing in the Cameroonian , French and South African legal framework.

It is submitted that the CSR commitments of BAT, Total S.A. and Nestlé S.A. pertaining to
slavery and forced labour'®® do not add substance to the relevant national and international
legal frameworks prohibiting slavery and forced labour in each of the relevant countries,
whereas CSR codes of conduct are meant to commit to standards exceeding the minimum

legal requirements in order to holistically improve employees’ working conditions.

6.3 The principle of equality and prohibition of workplace

T

6.3.1 Cameroon UNIVERSITY of the

6.3.1.1 The Constitution and rele®fS Rt R G B Eruments
The Cameroonian Constitution is underpinned by fundamental human rights principles

established by relevant international instruments.**®° International instruments providing for

k, 1101

equality and non-discrimination at wor therefore, constitute the backdrop to the legal

and constitutional frameworks providing for the prohibition, prevention and elimination of

workplace discrimination in Cameroon. %2

109% See 5.6.2.3 above.

109 See 5.6.2.3 above.

1% The Preamble of the Cameroonian Constitution reads: ‘We, people of Cameroon, Declare that the human
person, without distinction as to race, religion, sex or belief, possesses inalienable and sacred rights; Affirm our
attachment to the fundamental freedoms enshrined in the Universal Declaration of Human Rights, the Charter of
the United Nations and The African Charter on Human and Peoples' Rights, and all duly ratified international
conventions relating thereto [..]".

101 See 5.6.3.1 above.

192 Article 45 of the Cameroonian Constitution.
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The Cameroonian constitutional framework promotes equality as an essential right afforded
to all citizens.™% The Constitution also establishes that “the State shall guarantee all citizens
of either sex the rights and freedoms set forth in the Preamble of the Constitution’,"*

thereby providing for the elimination of gender based discrimination in the workplace.

6.3.1.2 Laws and regulations
The Cameroonian Labour Code entrenches a definition of ‘worker’ that creates a wide scope

for the application of the Code. Section 1(2) of the Labour Code reads:

‘In this act, "worker" shall mean any person, irrespective of sex or nationality, who has
undertaken to place his services in return for remuneration, under the direction and control
of another person, whether an individual or a public or private corporation, considered as
the "employer". For the purpose of determining whether a person is a worker, non-account

shall be taken of the legal status of the employer, nor that of the employee.’

The Cameroonian Labour Code also states that the right to work is an essential right afforded
to all citizens, and consequently establishes a duty for the State, not only to assist and support
everyone applying for employment, but most importantly to ensure job security for all

citizens without discrimination. %

The Labour Code prohibits workplace discrimination based on trade union membership, trade
union non-membership or employees’ participation in trade unions.*'° The Labour Code also
addresses the issue of salary discrimination and establishes the principle of equal pay for
equal work, prohibiting any salary discrimination based on origin, sex, age, status and

religion. %

It is submitted that equality and non-discrimination at work are issues not comprehensively
provided for by the Cameroonian labour legislation; the Cameroonian Labour Code does not

holistically address the issue of workplace discrimination but rather establishes an assorted

193 The Preamble of the Cameroonian Constitution: ‘We, people of Cameroon, Declare that the human person,
without distinction as to race, religion, sex or belief, possesses inalienable and sacred rights; [...] all persons
shall have equal rights and obligations. The State shall provide all its citizens with the conditions necessary for
their development; the State shall ensure the protection of minorities and shall preserve the rights of indigenous
populations in accordance with the law;[...] no person shall be harassed on grounds of his origin, religious,
philosophical or political opinions or beliefs, subject to respect for public policy[...]".

1104 preamble of the Cameroonian Constitution.

1195 Section 2 (1) of the Labour Code Act 92/007 reads: “The right to work shall be recognized as a basic right of
each citizen. The State shall therefore make every effort to help citizens find and secure their employment.’

1196 gactions 4(2) and 19 of the Labour Code.

197 section 61(2) of the Labour Code.
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set of principles dealing with various aspects and addressing specific instances of possible

workplace discrimination.

Anti-discrimination principles pertaining to equality at work are nevertheless also to be found
in various laws and regulations enacted for the specific purpose of offering legal protection to

particularly vulnerable groups and minorities.

Act 83/13 of 1983 on the protection of persons with disabilities establishes a duty for the
State to guide and support, train and employs persons with disabilities.**®® This Act also
establishes that the State, any individual, and the family of a person with disabilities have a

duty, to ensure the disabled person’s access to employment as well as job security.**°

Act 2010/002 on the protection and promotion of persons with disabilities was enacted in
order to improve the protection the law affords to persons with disabilities. This Act provides
for severe criminal penalties, including imprisonment and/or fines to be imposed on
employers and corporations discriminating against persons with disabilities in terms of
recruitment and remuneration.™'° Public and private enterprises are also urged, when
possible, to offer suitable available position to persons with disabilities, provided the

disability does not interfere with the person’s ability to perform in a specific position.****

Finally, the Cameroonian legal framework criminalises workplace discrimination; thus the
Cameroonian Penal Code provides for criminal penalties punishing workplace discrimination

based on race and religion.***?

6.3.1.3 Workplace discrimination in the Cameroonian context

Despite the fact that Cameroon is a signatory to key international instruments addressing the
issue of workplace discrimination, legislation adapting these international instruments to the
national framework is either absent, or weakened by the lack of implementation and

1113

monitoring mechanisms. The context in Cameroon is therefore characterised by the

deficiencies of the legal framework in addressing the issue of workplace discrimination, and

1198 gection 3(1) of Act 83/13 of 21 July 1983 on the protection of persons with disabilities.
1199 Section 3 (2).
1110 Section 45 of Act 2010/002 of 13 April 2010 on the protection and promotion of persons with disabilities.
1111 H
Section 7.
1112 gection 242 of the Penal Code.
1113 Miendjiem IL ILO Working Paper 65 - Etude Nationale sur la Discrimination en Matiére d’Emploi et de
Profession et Proposition d’un Plan National d’Action au Cameroun (2011) 33-35.
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this results in the accrued vulnerability of various groups and minorities not adequately
protected by anti-discrimination laws, namely, victims of sexual harassment and

discrimination based on HIV status or sexual orientation.*'*

Laws and regulations are
progressively being adopted in order to provide for the protection of these vulnerable
minorities, and persons with disabilities have notably seen a reinforcement of the legal

framework protecting their rights.™*

The Cameroonian context is finally characterised by the lack of an effectively implemented
legal framework regulating the employment of foreign nationals for the purpose of striking a
balance between two potentially conflicting imperatives: On the one hand, the necessity to
ensure the stability of the labour market and guarantee employment security for nationals,
and on the other hand the necessity to prevent and prohibit unfair discrimination against

migrant and/or foreign workers.***®

Taking advantage of the lack of efficient implementation and monitoring mechanisms
supporting the existing legal framework regulating the employment of foreign workers in

Cameroon, '’

MNCs often fail to implement internationally established best practice
principles pertaining to the protection of nationals, in host countries, against undue
competition from foreign/expatriate workers; and the promotion of workplace equality
between national and foreign/expatriate workers.'**® In the Cameroonian context, several
labour market disruptions often occur as a result of controversial labour and employment

practices by MNCs, such as:

1114 Miendjiem IL 1LO Working Paper 65 - Etude Nationale sur la Discrimination en Matiére d’Emploi et de
Profession et Proposition d’un Plan National d’Action au Cameroun (2011) 35.

15 See 6.3.1.4 below.

1118 The Labour Code briefly deal with the employment of foreigners in articles 27(2) to 27(4) and article 113
The legal framework only provides a few relevant instruments, including Law No. 97/012 of 10 January 1997
establishing conditions for the entry, stay and exit of foreigners, Decree No. 2000/286 of 12 October 2000
specifying the conditions for the entry, stay and exit of foreigners in Cameroon, Decree No. 93/571 of 15 July
1993 establishing conditions for the employment of foreign national workers for certain occupations or for
certain levels of professional skills.

7 The lack of efficient implementation and monitoring mechanisms supporting the existing legal framework
regulating the employment of foreigners in Cameroon was recently identified, by the prime Minister and the
Minister of labour, as major governmental concerns due to the possible negative impact of transnational labour
migration on employment security and the stability of the local labour market.  See Ghogomu PM
Communiqué a I'issue du Conseil de Cabinet du Jeudi 30 Octobre 2014(2014) 4.

118g,ch as the ILO Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy
and the OECD Guidelines for Multinational Enterprises.

234



e The institutionalisation of workplace inequality and discrimination in employment
conditions between nationals and foreign/expatriate workers. Mostly suffered by
nationals working for MNCs operating in Cameroon, discrimination often results
from the use, by MNCs, of controversial wage scale policies that generate
considerable (and often unreasonable) differences in salary and benefits between
foreign/expatriate workers and nationals occupying the same position.™**

e The reluctance to ensure the transfer of relevant professional skills to nationals of the
host country is also emphasised by MNCs preference for the employment of
foreign/expatriate workers in executive and skilled positions, instead of developing
local talent or maintaining nationals in positions previously occupied before the entry
of the foreign MNC.™?° This often translates into instances of unfair discrimination
relating to the employment and the promotion of host country nationals as it has been
observed that MNCs favours employing foreign nationals for executive positions,
often at the expense of suitably and better qualified national postulants.**?*

It is thus submitted that the codes of conduct of British American Tobacco p.l.c., Nestlé S.A.

and Total S.A. are missing the opportunity to fulfil their intrinsic purpose of providing

voluntary commitments to implement measures above the minimum legal requirement, at

both national and international level.

An effective CSR code of conduct ought to provide remedies for the imperfections of a
particular legal framework, by appropriately dealing with and providing for specific issues
encountered in each national context where the MNC operates. Considering the above-

mentioned issues, the codes of conduct of British American Tobacco p.l.c., Nestlé S.A. and

19 1n the case AES Sonel employee (Mr. Edouard Teumagnie) v AES corporation before the US OECD
National Contact Point, it was revealed that after the US MNC AES took control of SONEL, several
Cameroonian executives were replaced by expatriate workers with salaries 25 time higher than Cameroonian
counterparts in similar or higher position and with similar or higher professional skills. See US Department of
State U.S. NCP Initial Assessment: Edouard Teumagnie and AES Corporation (2012) 1-2. See also OECD
Watch AES Sonel employee vs AES corporation- Case overview (2014) 1.

1120 gee US Department of State U.S. NCP Initial Assessment: Edouard Teumagnie and AES Corporation
(2012)1-2; see also OECD Watch AES Sonel employee vs AES corporation- Case overview (2014) 1.

21n a case before Cameroonian courts , the US MNC Herakles Farms was fined USD 4.600 000 by the
Limbé Court of First Instance for racially discriminating against a highly qualified and experienced
Cameroonian employee by demoting him from an executive position in order to replace him with an expatriate
worker with less qualification and experience. See Achobang C Herakles Farms Practices Racial Discrimination
(2014) http://www.modernghana.com/news/511596/1/herakles-farms-practices-racial-discrimination.html
(accessed 1 December 2014), see also Cultural Survival Campaign Update— Cameroon: Local Courts Fine
Herakles Farms for Racial Discrimination(2014) http://www.culturalsurvival.org/news/campaign-update-
cameroon-local-courts-fine-herakles-farms-racial-discrimination (accessed 1 December 2014).
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Total S.A. could therefore implement a proactive labour and employment CSR stance that
effectively commits to avoid discriminating against nationals in host countries. British
American Tobacco p.l.c., Nestlé S.A. and Total S.A. could also, in their codes of conduct,
commit to transfer skills to national in host countries, via the optimal utilisation of the
country workforce through the training and the promotion of local workers for skilled or
executive positions, without illegally discriminating against foreign and expatriate workers,

yet without prioritising the employment of foreign/expatriate workers.

MNC CSR codes of conduct should integrate a duty for the MNC to implement
internationally established best practices principles, especially in a context where the national
legal framework does not effectively provide for or overlooks a specific issue. MNCs have
the opportunity to resort to CSR codes of conduct to establish specific rules addressing
crucial issues, such as the issue of the balance between the rights of foreign and national
workers. If included in CSR codes of conduct, such disposition could have an important
impact on the elimination of workplace discrimination and the promotion of employment

security.

6.3.2 France
6.3.2.1 The context

In 1946, after the Second World War, the French legislature established a set of core
principles that ought to underpin the French Constitution as well as all national
institutions.**?* The principle of equality, along with the principle of freedom and the
principle of brotherhood / fraternity were reintroduced into the Constitution of the Republic
of France of 1946 and the Constitution of the Republic of France of 1958 as essential

cornerstones of French democracy.'***

1122 Burbank J & Cooper F ‘Empire, droits et citoyenneté, de 212 & 1946° (2008) 3 Annales. Histoire, Sciences
Sociales 495-496. See also Paragraph 1 of the Preamble of the French Constitution of 1946.

123 paragraph 1 of the Preamble of the French Constitution of 1946.

1124 See Article 1 and Article 2 of the French Constitution of 1958.
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The principles of equality and non-discrimination are cardinal values underpinning the
French vision of democracy and had been established by previous French human rights

instruments, including the Declaration of the Rights of Man and Citizen of 1789. *'?°

Labour and employment discrimination is nonetheless a very sensitive topic in France, with
instances of employment discrimination being regularly reported. Discrimination based on
race or religion is a specific issue faced by French society in general, and is observable in the
workplace. Immigrant communities and descendants of immigrant families are considered to

be typical victims of employment discrimination.*%

The national context in France is thus characterised by the existence of governmental
institutions the purposes of which are to facilitate the protection of individuals against
workplace discriminatory practices, to support or coordinate actions aimed at the elimination
of workplace discrimination in general, or to simply act as mechanisms for monitoring and

enforcing the implementation of anti-discrimination laws and regulations.™?’

6.3.2.2 The Constitution and relevant international instruments

The French Constitution addresses the issue of discrimination and the principle of equality is
firmly entrenched in the French constitutional framework. The Preamble of the French
Constitution of 1946 provides several principles the purpose of which is to prevent the
occurrence of, and to prohibit discriminatory practices. The Preamble of the French
Constitution of 1946 therefore proclaims the right to equality to be amongst the ‘inalienable
and sacred rights’ the law affords each and every individual.'*?® It also establishes gender

1129

equality as a core element of French democracy, and clearly prohibits workplace

discrimination based on an employee’s origin, opinions or beliefs.***

1125 Section 1 of the Declaration of the Rights of Man and Citizen of 1789.

1126 Brinbaum Y “Transition professionnelle et emploi des descendants d’immigrés en France’(2013) Revue
Européenne des Sciences Sociales 33-63.

1127 Including the Agence Nationale pour la Cohésion Sociale et I'Egalité des Chances (Acsé) created by Act
2006-396 of 31March 2006; as well as the Défenseur des Droits, an independent administrative authority
created in 2008.

1128 paragraph 1 of the Preamble of the French Constitution of 1946.

1129 paragraph 3 of the Preamble of the French Constitution of 1946.
1130 paragraph 5 of the Preamble of the French Constitution of 1946.
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Equality and non-discrimination are overarching principles that serve as lodestars for the
assessment of the constitutionality of French legislation, as well as for the assessment of the
actions of persons and institutions."**! In addition, France is a party to key international

instruments promoting equality and prohibiting discrimination,***?

thus the applicability in
France of these instruments by virtue of section 55 of the Constitution of the Republic of

France of 1958.

6.3.2.3 Laws and regulations

France is a European Union country member, thus the French legal framework addressing the
issue of equality and non-discrimination is underpinned by relevant European legislation. The
European Union has developed a framework of legal instruments dealing with the issue of

discrimination which has progressively been introduced into the French national legal system.

Act 2008/496 provides rules and principles to bring French legislation in line with the
European legal framework dealing with workplace discrimination. This Act provides for the

1134 1135 and introduces into the French

definition™" and prohibition of workplace discrimination
legal framework the following instruments from the European Council and the European
Parliament addressing the issue of the prevention and prohibition of workplace

discrimination:

a) Council Directive 2000/78/EC of 27 November 2000 establishing a general
framework for equal treatment in employment and occupation;

b) Directive 2002/73/EC of the European Parliament and of the Council of 23 September
2002 amending Council Directive 76/207/EEC on the implementation of the principle
of equal treatment for men and women as regards access to employment, vocational
training and promotion, and working conditions;

c) Directive 2006/54/EC of the European Parliament and of the European Council of 5
July 2006 on the implementation of the principle of equal opportunities and equal

treatment of men and women in matters of employment and occupation.

L Article 1 of the French Constitution of 1958.

1132 5ee 5.6.3.1 above.

1133 Act 2008/496 of 27 May 2008 on various provisions for the adaptation to European Union law in the field of
efforts to combat discrimination.

134 Article 1.

13 Article 2.
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Act No 2008/496 of 27 May 2008 also amends several sections of the French Labour Code

addressing the issue of discrimination for the purpose of creating a legal framework that

provides for both the prohibition of workplace discrimination, %

1137

as well as the regulation of
acceptable instances of discrimination in the workplace.

The French legal framework finally provides for the criminalisation of workplace
discrimination, as Article 225-2 and Article 432-7 of the Penal Code specifically prohibit and
provide criminal penalties for workplace discrimination. However, Article 225-3 of the Penal
Code establishes exceptions to and limitations on the prohibition of discrimination by the

Penal Code, including discrimination based on age, sex or physical appearance when required

by an inherent requirement of the job. **3

Despite the existence of a comprehensive legal framework, underpinned by European
instruments, providing for the regulation of most aspects of workplace equality, it has been

observed that issues persist that need to be specifically addressed by French legislative and

1139

regulatory authorities. The establishment, in particular, of secularism as an essential value

1140

of the French society ™" generates outcomes, both negative and positive, that transcends the

political context and extends to other components of French society; this explains the interest

of the issue of the implementation of secularism in the workplace.***

Within the context of an employment relationship, the necessity to enforce French
secularism laws in the workplace often contradict the equally important duty to respect
individuals’ freedom of religion, thus the necessity for corporations to aim for, and attain,

compromise between these two sets of rights.™*?

113 See Article L1132-1 of the Labour Code Act 2007-329 of 2007.

1137 See Article L1133-1 Labour Code Act 2007-329 of 2007 regulating discrimination due to inherent
requirements of the job, Article L1133-4 on positive discrimination toward disabled workers, Article L1142-2
that provides for limitation to the prohibition of gender discrimination.

1138 Article 225-3(3) of the Penal Code.

1139 ecularism,  a translation of the French concept of ‘laicité’, refers to the principle of the separation between
State and Religion. In such system, religion does not exert an influence on the organisation and functioning of
the State as well as on the elaboration of laws by the legislature. See Tarhan G ‘Roots of the Headscarf Debate:
Laicism and Secularism in France and Turkey’(2011) 4 Journal of Political Inquiry 1.

1140 aicism and secularism are important values of the French society, established by the Declaration of the
Rights of Man and Citizen of 1789 and the Constitutions 0f1946 and 1958; and regulated by a framework of
laws and regulation, notably Law of the 9 December 1905 on the Separation of Church and the State.

141 Schwartz R “La laicité dans I’entreprise” in Wagquet P 13 Paradoxes en Droit du Travail (2012) 229.

1192 schwartz R “La laicité dans I’entreprise’ in Waquet P13 Paradoxes en Droit du Travail (2012) 229-233.
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The French legal framework providing for secularism in the workplace lacks in effectiveness
as it does not provides clear and effective principles for the realisation of a balance between
employees’ right to freedom of religion, employers’ duty not to discriminate against
individuals based on their religion, and the corporation’s obligation to comply with the legal
framework providing for the secularism of the French society.**** The French judicial system
has had to be relied upon by individuals and organisations seeking clarity on the legal
implications of secularism, thus French courts are inundated with an ever increasing number
of cases and are therefore at the forefront of the development of legal principles providing for

the implementation of secularism and the prohibition of discrimination in the workplace.***

As a complement to a deficient legal framework, CSR codes of conduct are in the position to
provide a medium for corporations to effectively address the issue of secularism in the
workplace by committing to develop and implement principles promoting the best interest of
employees while taking into consideration the corporation’s duty to uphold national

legislation, including judicial decisions.***

6.3.3 South Africa

6.3.3.1 The context

Discrimination is a very sensitive issue in South African society and the official position on
the issue of workplace equality reflects essential values and principles entrenched in the
Constitution and considered to be the cornerstones of South African democracy, namely, the
notions of social justice, non-racialism, non-sexism, equal protection of the law, and the need

to redress the injustices of the past and achieve equality in society.*°

1143 See Antonmattei PH ‘Religion et laicité dans I’entreprise-Le port de signes religieux dans I’entreprise : Au-
dela de Baby Loup.” (2013) 1611 Semaine Sociale Lamy 9-13. See also Jourdan D ‘Religion dans I’entreprise,
égalité de traitement et discrimination” (2013) 1611 Semaine Sociale Lamy 13-16.

1144 Notably the Mme Fatima X, épouse Y v Association Baby Loup of 25 June 2014, Court of Cassation No 13-
28.369. See Langlaude S ‘Mme Fatima X, épouse Y v Association Baby Loup No 13-28.369: Cour de cassation
(Court of Cassation, France), Assemblée pléniere (Plenary Assembly): Lamanda (President), Truchot (Speaker):
25 June 2014’ (2014) 3(3) Oxford Journal of Law and Religion 521.

1% jourdan D ‘Religion dans I’entreprise, égalité de traitement et discrimination * (2013) 1611 Semaine Sociale
Lamy 15-16.

1146 See the Preamble of the Constitution of the Republic of South Africa, 1996.
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The South African context is therefore characterised by the existence of an extensive set of
laws, regulations and policies addressing the issue of equality in the workplace and providing
for the prevention and prohibition of discrimination. Considering the country’s historical
legacy,***’ the issue of equality in the workplace in South Africa is approached not only as a
mere prohibition of unfair discrimination, but also as affirmative action for the purpose of

redressing past societal imbalances in order to benefit previously disadvantaged groups.™*

6.3.3.2 The Constitution and relevant international instruments
The Constitution of the Republic of South Africa, 1996 contains an essential constitutional
principle providing for workplace equality. Section 9 of the Bill of Rights establishes the

1149

principle of equality,™* and provides for affirmative action.'**® Section 9 of the Bill of

Rights also prohibits discrimination, listing an extensive range of prohibited grounds of

discrimination. !

6.3.3.3 National legislation

The South African context is conducive to the promotion of workplace equality and
protection against workplace discrimination, as the South African legislature has enacted a
set of laws with the purpose to implement the constitutional principles of equality and non-

discrimination.

6.3.3.3.1 The Employment Equity Act
The Employment Equity Act 55 of 1998 (EEA) is the principal South African legislation
implementing constitutional principles on the issue of discrimination and equality in the

workplace:

147 See 4.2.3.2.2 above.

1148 The Preamble of the Employment Equity Act 55 of 1998 reads ‘Recognising that as a result of apartheid and
other discriminatory laws and practices, there are disparities in employment, occupation and income within the
national labour market; and that those disparities create such pronounced disadvantages for certain categories of
people that they cannot be redressed simply by repealing discriminatory laws[...]".

1199 section 9 (1) of the Constitution of the Republic of South Africa, 1996 reads: ‘Everyone is equal before the
law and has the right to equal protection and benefit of the law.’

1150 section 9 (2) of the Constitution of the Republic of South Africa, 1996 reads: ‘Equality includes the full and
equal enjoyment of all rights and freedoms. To promote the achievement of equality, legislative and other
measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair
discrimination may be taken.’

1151 Section 9 (3) of the Constitution of the Republic of South Africa, 1996 reads: ‘The state may not unfairly
discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex,
pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience,
belief, culture, language and birth. See also Section 9 (4) ‘No person may unfairly discriminate directly or
indirectly against anyone on one or more grounds in terms of subsection (3). National legislation must be
enacted to prevent or prohibit unfair discrimination’.
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“The purpose of this Act is to achieve equity in the workplace by

(a) promoting equal opportunity and fair treatment in employment through the elimination

of unfair discrimination; and

(b) implementing affirmative action measures to redress the disadvantages in employment

experienced by designated groups, in order to ensure their equitable representation in all

. . ,1152
occupational levels in the workforce.

As such, the EEA is considered to potentially be ‘one of the most critical pieces of labour

legislation in South Africa”** 1154

as it provides for the prohibition of unfair discrimination;
and for the regulation of affirmative action in the workplace.'*>> The EEA also creates the
Commission for Employment Equity with the purpose to research, and to report to, and

advise, the Minister of Labour on issues pertinent to the scope of the EEA.***

6.3.3.3.2 The Labour Relations Act

The Labour Relations Act 66 of 1995 (LRA) provides for the prohibition of discrimination.
Section 5 of the LRA provides for the protection of employees and persons seeking
employment against discrimination based on their affiliation with a trade union or their
participation in the activity of a workplace forum. Section 5(3) of the LRA also prohibits
advantages or benefits offered to employees and employment seekers for not exercising any
of their rights as conferred by the LRA.

Section 67(4) establishes the right of employees not to be discriminated against and

dismissed because of their participation in a protected strike.

Section 187 of the LRA establishes grounds for automatically unfair dismissals, thus
providing a list of prohibited unfair discrimination grounds.*™’ Unfair discrimination leading
to a dismissal therefore results in an automatically unfair dismissal, except that ‘a dismissal
may be fair if the reason for dismissal is based on an inherent requirement of the particular

» 1158

job’.

1152 5ection 2 of the EEA.

1153 Dy Toit D “Protection against unfair discrimination: Cleaning up the Act?’ (2014) 35 1LJ 2623.
1154 Chapter 2 of the EEA.

1155 Chapter 3 of the EEA.

1% Sections 28-33 of the EEA.

57gection 187(1)(f) .

1158 Section 187(2).

242



6.3.3.3.3 The Basic Conditions of Employment Act
The BCEA,* even though not directly addressing the issue of equality in the workplace,

nevertheless does entail principles relevant to the issue of discrimination.

The aim of Section 26 of the BCEA is to protect women against direct or indirect
discrimination in the workplace during or after their pregnancy or while nursing a child:

Section 26 of the BCEA  requires employers to offer suitable, alternative employment to
pregnant women and those who have recently given birth and are required to perform night
work, work that is hazardous to her health or the health of her child, or work that poses a
danger to her safety or that of her child. **° The BCEA also states that the terms and
conditions of the alternative employment should be no less favourable than the particular
employee’s ordinary terms and conditions of employment. The BCEA finally extends this

protection from pregnancy through a period of six months after the birth of the child.**

6.3.3.3.4 Governmental institutions
The national context in South Africa is also particularly characterised by the existence of
governmental institutions created for the specific purpose of ensuring that constitutional

principles relating to discrimination and equality are effectively implemented. These include

1162 1163

the South African Human Rights Commission, the Commission for Gender Equality,

and the Commission for the Promotion and Protection of the Rights of Cultural, Religious

and Linguistic Communities.’*® These ‘State Institutions Supporting Constitutional

»1165

Democracy are directly created by the Constitution, and the rules pertaining to their

roles; functioning and prerogatives are embedded into the Constitution and effectively

enforceable.'*%®

6.3.4 Conclusion
Workplace discrimination and the principle of equality are extensively provided for by the

legal frameworks of Cameroon, France and South Africa. In all these countries the legal

1159 The Basic Conditions of Employment Act 75 of 1997

1180 Sections 26(1) and 26(2).

161 Sections 26(1) and 26(2) of the BCEA. See also Dupper O ‘Maternity protection in South Africa: An
international and comparative perspective‘(2001) 12 Stellenbosch Law Review 432.

1162 gection 184 of the Constitution of the Republic of South Africa, 1996.

1163 Section 187 of the Constitution of the Republic of South Africa, 1996.

1164 Sections 185-186 of the Constitution of the Republic of South Africa, 1996.

1165 Chapter 9 of the Constitution of the Republic of South Africa, 1996.

1166 gaction 181 of the Constitution of the Republic of South Africa, 1996.

243



framework provides for the prohibition of workplace discrimination and measures are
implemented to ensure that equality at work is achieved. It is therefore submitted that the
CSR approaches of BAT, Total S.A. and Nestlé S.A. to non-discrimination and workplace

187 merely replicate legal provisions already available in Cameroon, France or South

equality
Africa, whereas CSR codes of conduct are meant to commit to standards exceeding the
minimum legal requirements. The principle of the voluntariness of CSR is also not met
considering that the CSR commitments of BAT, Total S.A. and Nestlé S.A. pertaining to the

issue of workplace discrimination®'®®

actually equate with principles which are legally
enforceable in Cameroon, France and South Africa by virtue of national or international legal
instruments. It has been observed that the legal frameworks in these countries are far from
perfect and are often flawed in their approaches (or the lack thereof) in dealing with specific
issues, such as, the balance between secularism and freedom of religion in the workplace in
France, or the necessity to find a balance between employment security rights and the
prohibition of discrimination based on nationality in Cameroon. It is therefore submitted
that these MNC codes of conduct could play a role for the improvement, for their workforce,

of these deficiencies of the national legal framework in France in Cameroon.

6.4 Freedom of association, collective bargaining, and industrial relations

6.4.1 Cameroon

6.4.1.1 The Constitution and relevant international instruments

The Cameroonian Constitution provides for the protection of labour relations rights,
including freedom of association, and the rights of individuals to assembly, to create or join
trade unions and to strike.''®® The Constitution, however, does not address the issue of the
right or freedom to bargain collectively nor does it establish other labour relations rights,

such as the employer’s right to lock-out.

Cameroon has ratified most international instruments providing for labour relations rights
including ILO Convention 11 of 1921 on the Right of Association (agriculture); ILO
Convention 87 of 1948 on Freedom of Association and the Protection of the Right to

Organise; ILO Convention 98 of 1949 on the Right to Organise and Collective Bargaining;

1167 See 5.6.3.3 below.

1% 5 6.3.3 below.

119 The Preamble of the Cameroonian Constitution provides that: ‘the freedom of communication, of
expression, of the press, of assembly, of association, and of trade unionism, as well as the right to strike shall be
guaranteed under the conditions fixed by law’.
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and ILO Convention 135 of 1971 on Workers' Representatives. These instruments are

therefore applicable in the Cameroonian context.

6.4.1.2 National legislation

The Cameroonian labour legislation provides for industrial relations rights, establishing
specific rights and freedoms for both employers and employees, including the freedom of
association, the right to organise and the right to create, join and/or participate in the

activities of a trade union or employers’ association.**"

However, the employees’ right to organise as entrenched in the Cameroonian Labour Code is
subjected to administrative authority. In fact, the legal existence of a trade union is subject to
the issue of a certificate of registration by the Registrar of Trade Unions. The Registrar of
Trade Unions is a government official with the discretionary authority to allow the creation of

1171

a trade union,~"~ or cancel the certificate of registration of a trade union without which the

trade union cannot legally exist. ">

The Labour Code provides a list of grounds that may justify the Registrar of Trade Unions’
decision to cancel the registration of a trade union.**”® It is submitted that these grounds are
vulnerable to political and administrative interference with the employees’ right to organise,
considering that Article 3 of the Labour Code provides that workers only have the right to
create trade unions ‘the purpose of which is to study, defend, develop and protect their
interest, particularly those of an economic, industrial, commercial or agricultural nature; as
well as the social, economic, cultural and moral development of their members’. Article 3
therefore prohibits actions and activities of trade unions which are deemed to be beyond the

scope of the statutory purpose of a trade union; it is the role of the Registrar of Trade Unions

170 Article 4(1) of the Labour Code Act 92/007 provides that ‘[w]orkers and employers have the right to join a
union of their choice within the context of their profession or industry.” Article 3 of the Labour Code further
provides that ‘[t]he law recognizes the right of workers and employers, without any restriction whatsoever and
without prior authorization, to freely form trade union the purpose of which is to study, defend, develop and
protect their interest, particularly those of an economic, industrial, commercial or agricultural nature; as well as
the social, economic, cultural and moral development of their members. Any activity that is not likely to
promote these objectives remains prohibited to trade unions.’

Y7L Article 6(1) of the Labour Code.

172 Article 6(2) of the Labour Code.

173 Article 13 (1) of the Labour Code provides that ‘[t]he registrar may cancel the registration of a trade union
or employers' association if it is established: (a) that the certificate of the registration was obtained by fraud; (b)
that the registered union or association has willfully violated any provision of this law or carried out non-
statutory activities; (c) that the registered union or association has ceased to exist.’
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to unilaterally decide on the relevance of the activity and purpose of a trade union with

regards to its statutory purpose.

Decree No 93/576 of 15 July 1993 establishing the form of the certificate of registration of a
trade union, and Decree No 93/574 of 15 July 1993 on the form of trade unions eligible for
the registration process, further regulate the right to organise in the Cameroonian context and
provide for the procedure of registration of a trade union as well as the form of a trade

union’s certificate of registration.

Article 157 of the Labour Code establishes employees’ right to strike and employers’ rights
to lock-out, and provides for the definition of a protected strike and lock-out. Article 165
provides for sanctions for illegal strikes and lock-outs.

Chapter 2 of the Labour Code also entails a framework of provisions regulating collective

1174 1175

disputes and offers measures for the conciliation™ " and arbitration " of collective disputes.

Finally, collective bargaining is provided for and regulated by both the Labour Code of 1992
and a set of relevant regulations.™’® The notion of collective bargaining is defined by Article
52 of the Labour Code, and Chapter 4 of the Labour Code provides for the regulation of the

processes of collective bargaining and collective agreements.**"”

6.4.1.3 Freedom of association, collective bargaining, and industrial relations in the
Cameroonian context

The Cameroonian context provides an illustration of dissimilarity between internationally
established labour standards and national legislation providing for labour and employment. It
is submitted that the existence of considerable discrepancies between national legislation and
international standards creates the potential for MNC codes of conduct to improve labour and
employment conditions in host countries via a commitment to abide by - and implement -
international labour standards in areas where a specific national legal framework provides

limited protection in terms of internationally established labour standards.

74 Articles 158-160 of the Labour Code.

75 Articles 161-164 of the Labour Code.

78 Including Decree No. 93/578 of 15 July 1993 determining substantial and procedural principles regulating
collective bargaining agreements and Decision No. 097 / MINETPS / CAB of 20 August 2003 on the
establishment, composition and functioning of the Synergy Committee for the Promotion of Social Dialogue.
7 Articles 52-60 of the Labour Code.
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Considering Article 13 of the Cameroonian Labour Code, Pougoué and Tchakoua argue that
this provision establishes the legality of an undue interference of political and/or
administrative authorities in trade union activities."'”® Pougoué and Tchakoua assert that it is
unfortunate that the Cameroonian legal framework, instead of subjecting trade union
activities to judicial scrutiny rather confer to an administrative institution, namely the trade
union registrar, the role to independently and discretionarily review trade union activities,
coupled with the power to cancel the certificate of registration and therefore disband trade

unions. "

It is submitted that MNCs have the potential, via their codes of conduct, to have a positive
impact on the labour rights of their workforce, especially when such codes of conduct are to
be implemented in a national context providing less protection than international law with
regard to specific labour and employment rights. This could be done, for example, by
committing to promote effective labour relation rights in countries, such as Cameroon, with a
heightened potential of labour relations rights violations considering that a legal provision
subjects freedom of association and trade union rights to an unwelcome scrutiny from an

administrative authority answerable to a political authority.***°

It is submitted that British American Tobacco p.l.c., Nestlé S.A. and Total S.A. could
undertake, in their codes of conduct, to respect international labour standards pertaining to
freedom of association and other trade union rights, and therefore commit to engage in
mutually beneficial social dialogue involving all relevant stakeholders in order to prevent the
occurrence of an undue incursion of administrative and/or political authorities in trade union
activities. These MNCs could in fact also commit not to partake in controversial State-
Business relationships that often result in corporations seeking the intervention of
governmental authorities in order to disrupt the natural course of social dialogue and

collective bargaining, and/or end an on-going industrial action from employees’ trade union,

1178 pougoué PG & Tchakoua JM ‘Le difficile enracinement de la négociation en droit de travail camerounais’
(2000) 00 Afrilex 8.

179 pougoué PG & Tchakoua JM ‘Le difficile enracinement de la négociation en droit de travail camerounais’
(2000) 00 Afrilex 8.

1180 See Temngah JN “The Evolution of Trade Unionism and the Prospects for Alternatives to the Labour
Question” in Yenshu Vubo E (ed) Civil Society and the Search for Development Alternatives in
Cameroon(2008) 68-70.
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whereas responsible corporations ought to only seek the state’s intervention as a legitimate

stakeholder of the industrial relation process.

Discussing the effectiveness of industrial relations in Cameroon, Pougoué and Tchakoua also
observe that the collective bargaining process in Cameroon is dysfunctional and presents
several flaws that undermine its purpose. Pougoué and Tchakoua assert that due to a very
challenging regulatory context, collective bargaining actually struggles to take roots in the

dynamics of industrial relation in Cameroon.**®*

Employee representatives are usually unable to effectively negotiate with employers,
especially during the processes of dismissal for economic and/or operational motives, as they
are not entitled access to financials reports as well as other operational documents that could
provide them with information on the actual situation of the corporation.™®? It is submitted
that codes of conduct ought to entail a commitment by MNCs operating in Cameroon to
voluntarily empower unions and employees’ representatives, allowing them to be able to
effectively negotiate on behalf of the corporation’s workforce. MNCs should not merely
commit to respect local laws; they should also take the more proactive stance of committing
to offer their employees the opportunity to enjoy internationally established standards of
collective bargaining rights. Thus MNCs’ codes of conduct ought to entail MNCs’
commitment to create parallel or supplementary mechanisms facilitating the implementation

of labour rights in a challenging regulatory context.*#*

6.4.2 France

6.4.2.1The Constitution and relevant international instrument
The Preamble of the French Constitution of 1946 establishes industrial relations rights,

including the right to join a trade union,**®* the right to strike,*** and also make provisions

181 pougoué PG & Tchakoua JM ‘Le difficile enracinement de la négociation en droit de travail camerounais’
(2000) 00 Afrilex 1-2.

1182 poygoué PG & Tchakoua JM ‘Le difficile enracinement de la négociation en droit de travail camerounais’
(2000) 00 Afrilex 1-2.

1183 See The World Bank Group Company Codes of Conduct and International Standards: An Analytical
Comparison (2003) 11.

1184 paragraph 6 of the Preamble of the French Constitution of 1946.

1185 paragraph 7 of the Preamble of the French Constitution of 1946.
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for the right of employees to participate to collective bargaining.**® Fundamental

1187

international instruments providing for these labour relations rights—" are also applicable in

France by virtue of Article 55 of the Constitution of the Republic of France of 1958.

6.4.2.2 Laws and regulations
The French legal framework establishing and regulating industrial relations rights is
entrenched in the Labour Code Act 2007-329 of 2007 and a set of regulations providing for

the implementation of these rights.

The French Labour Code recognises employees’ right to create, **®

join and participate in the
activities of a trade union.™®® Article L2111-1 broadens the scope of this right to include
certain categories of government employees, notably government employees contracted
under private law conditions.***® The legal framework in France recognises the right to strike
of employees in the private and public sectors and only excludes a few categories of essential

1191

workers and security personnel, such as, soldiers'*** and police officers.*** Employees are

also protected against dismissal or discrimination based on their exercise of their right to

strike. 1193

Collective bargaining plays an important part in the dynamics of French industrial relations,
thus the French labour framework focuses on promoting and facilitating collective
bargaining. The right to collectively bargain is entrenched in and protected by the Labour
Code. The Labour Code establishes the right for employees to directly and collectively
negotiate working conditions at company, industry and/or national levels.*'%*

In order to ensure the effective implementation of collective bargaining rights, a National

Commission for Collective Bargaining®*® has been created by the French Labour Code. Its

1186 paragraph 8 of the Preamble of the French Constitution of 1946.

1187 See 5.6.4.1 above.

1188 Article L2141-4 of the Labour Code Act 2007-329 of 2007 (French Labour Code).

1189 Article L2141-1 of the French Labour Code as amended by Article 6 of Act No 2008-496 of 27 May 2008.
119 Article L2111-1 of the French Labour Code

19 Article L4121-4 of the Defence Code, Order No. 2004-1374 of 20 December 2004 and Act No. 2005-1550
of 12 December 2005.

192 Article L411-4 of the Internal Security Code; Order No. 2012-351 of 12 March 2012.

1193 Article L2511-1 of the Labour Code.

119 Articles L2281-1 and L2281-2 of the French Labour Code.

1% Translated from its French name Commission Nationale de la Négociation Collective.
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purpose is to oversee the legal and regulatory aspects of collective agreements and to provide

the Labour Minister with advice on how to improve collective bargaining.***°

6.4.3 South Africa

Labour relations rights are well entrenched in the South African Constitution**’

and labour
legislation, and this is easily explained considering the important role played by trade unions

in South Africa’s political history.**®

6.4.3.1 The Constitution and relevant international instruments
Section 23 of the Bill of Rights deals with labour relations rights and therefore provides for
both employees and employers’ rights to form, join and participate in the activities of trade

unions and employers’ organisations, respectively.'*

The right of assembly and
demonstration is established by section 17 of the Bill of Rights that reads: ‘Everyone has the
right, peacefully and unarmed, to assemble, to demonstrate, to picket and to present
petitions.” Section 18 of the Bill of Rights establishes the freedom of association as an
essential constitutional right. These constitutional rights are substantiated by a framework of

international legal instruments providing for and regulating industrial relations rights.*?%

6.4.3.2 National legislation

The Labour Relations Act 66 of 1995 (LRA) is the principal legal instrument providing for
labour relations rights. Issues pertaining to the right to strike, as well as trade unions and
collective bargaining rights for both employers and employees, are therefore addressed by the

LRA, the purpose of which is to

‘give effect to [...] the Constitution; to regulate the organisational rights of trade
unions; to promote and facilitate collective bargaining at the workplace and at sectoral
level; to regulate the right to strike and the recourse to lock-out in conformity with the

Constitution; to promote employee participation in decision-making through the

establishment of workplace forums”, 1%

The LRA also creates several institutions facilitating and/or promoting collective bargaining.
The role of these institutions is to facilitate interaction between employers and employees

1% Article L2271-1 of the Labour Code.

1197 Section 23 of the Bill of Rights.

1% py Toit D “Collective Bargaining and Worker Participation’ (2000) 21 ILJ 1544.
1199 gection 23(2) and Section 23(3) of the Bill of Rights.

1200 gee 5.6.4.1 above.

1201 Introduction of the LRA.
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during the exercise of labour relations rights. Hence, the relevance and the importance of the
roles played by institutions, such as, the Commission for Conciliation, Mediation and

Arbitration, 22 workplace forums,*?*® bargaining councils, and statutory councils.*?*

6.4.4 Conclusion
Freedom of association, collective bargaining, and labour relations rights are amongst the

issues which are thoroughly provided for by the legal frameworks in Cameroon, France,
South Africa, as well as internationally. The legal frameworks regulating these rights
nevertheless vary in each of these national contexts and mostly differ as to their nature and

scope.

Trade union rights for, instance, are comprehensively protected in South Africa and France
but are vulnerable to administrative interference in Cameroon. The right to strike also, even
though protected across all three legal frameworks, is not significantly addressed by the codes
of conduct of BAT, Total S.A. and Nestlé S.A.*2%

The CSR commitments of BAT, Total S.A. and Nestlé S.A. pertaining to freedom of

association, collective bargaining, and industrial relations*®

merely replicate principles
entrenched in relevant international CSR and hard law instruments.*?®” Because they do not
provide for any voluntary and substantial commitments to uphold specific industrial relation

rights, it is submitted that the codes of conduct of BAT, Total S.A. and Nestlé S.A. are

1202 gection 112 to Section 126 of the LRA. Benjamin P Assessing South Africa’s Commission for Conciliation,
Mediation and Arbitration (CCMA) Working Paper 47 (2013) 1 asserts that one of the aspect of the dual role of
the CCMA is to ‘mediate unresolved collective bargaining disputes ranging from disputes involving single
employers to disputes arising out of sectoral bargaining in major sectors of the economy’.

1203 gection 78 to Section 94 of the LRA. See Benjamin P Assessing South Africa’s Commission for
Conciliation, Mediation and Arbitration (CCMA) Working Paper No. 47 (2013) 30.

1204 Bargaining councils are provided for by sections 27 to 38 of the LRA and statutory councils are regulated by
sections 39 to 48 of the LRA. Coleman N Towards New Collective Bargaining, Wage and Social Protection
Strategies in South Africa - Learning from the Brazilian Experience Working Paper 17 (2013) 69-70 argues that
‘in relation to collective bargaining, the mix between voluntarism and state regulation tilted strongly in favour of
voluntarism, and ultimately depended on the preparedness of employers to set up centralised bargaining forums.
The compromise contained in the Labour Relations Act was therefore to result in an unwieldy combination,
which would entrench, rather than challenge, the fragmented nature of South Africa's labour market, and labour
relations framework. [...] The compromise in the Labour Relations Act (LRA) was to establish voluntarist
bargaining councils as the main forum for collective bargaining, plus statutory councils, which had an element
of “compulsion™’.

1205 See 5.6.4.3 above.

1205 See 5.6.4.3 above.

1207 See 5.6.4.1 and 5.6.4.2 above.
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deficient in their ability to effectively improve labour relations rights as enforced by the legal

framework in these national contexts.

It is submitted that BAT, Total S.A. and Nestlé S.A. could effectively fulfil a CSR objective
by introducing, in their CSR codes of conduct, a commitment to improve labour relations
rights of their workforces, with a special focus on collective bargaining rights.*?®® In fact,
considering the limited scope of application of the established collective bargaining
framework, the effectiveness of collective bargaining as a tool for the promotion of workers
interests is not optimally achieved globally, and within the context of several countries,

including South Africa and Cameroon.*?%°

Despite the existence of an efficient legal framework promoting collective bargaining in
South Africa, the South African collective bargaining context is also affected by a flaw that is
observed globally, namely the absence of an inclusive bargaining structure covering the
majority of workers, including informally employed workers or employees of SMEs,
categories which are usually excluded from the collective bargaining processes.***° It has
been argued that the above-mentioned shortcomings of collective bargaining create the
opportunity for non-state actors, such as MNCs, to implement responsive regulation as a
vehicle for the promotion of workers’ rights;**** thus the desirability of BAT, Total S.A. and
Nestlé S.A.’s commitment, in their codes of conduct, to create and implement inclusive
bargaining structures for the purpose of facilitating the effectiveness of the collective

bargaining process.

6.5 Working conditions

6.5.1 Cameroon
6.5.1.1 The context
The Cameroonian Labour Code of 1992 contains provisions aimed at ensuring that safe, fair

and decent working conditions are implemented in the workplace. The Labour Code is

1208 See Harrington AR “Corporate Social Responsibility, Globalization, the Multinational Corporation, and
Labor: An Unlikely Alliance’ (2011) 75 Albany Law Review 494.

1209 5ee |LO Social Dialogue Indicators -International Statistical Inquiry 2008-09 (2011)11-14.

1210 Dy Toit D “Situating domestic work in a changing global labour market’ in Du Toit D (ed) Exploited,
undervalued - and essential: Domestic workers and the realisation of their rights (2013) 23-24. See also
Coleman N Towards New Collective Bargaining, Wage and Social Protection Strategies in South Africa -
Learning from the Brazilian Experience Working Paper 17 (2013) 50.

1211 see Du Toit D “Situating domestic work in a changing global labour market’ in Du Toit D (ed) Exploited,
undervalued - and essential: Domestic workers and the realisation of their rights (2013) 21-26.
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supplemented in this task by relevant legislation. The effectiveness of these legal instruments
is nevertheless considered to be impeded by the societal impact of a combination of factors,
including alarming unemployment rates, employment insecurity and the underemployment of

youth.'?*?

6.5.1.2 The Constitution and international instruments

The Cameroonian Constitution does not provide for the promotion of fair and decent working
conditions. The Constitution only contributes indirectly to the amelioration of working
conditions by referring to relevant international instruments, and by establishing the
applicability in Cameroon of all international instruments duly ratified by the relevant

national authority.*?*3

6.5.1.3 Laws and regulations
6.5.1.3.1 Duration of work

Article 80 of the Cameroonian Labour Code regulates the duration of work, providing the

following principles: The maximum duration of work is 40 hours per week, *2**

1215

irrespective

of the age or gender of the worker, =™ except for work in agricultural and farming activities.

The work week in agricultural and farming activities is a maximum of 48 hours.**°

Night work of women and children is prohibited,***’

with exceptions being made for women
holding managerial positions or whose job descriptions do not involve manual labour.*?*® The
Labour Code also provides for the regulation of rest time and provides rules for the minimum

1219 1220

period of rest for women and children™“ as well as other workers.

Duration of work and rest periods are further regulated by Decree No 95/677/PM of 18

December 1995 which provides for exceptions to the statutory duration of work.

6.5.1.3.2 Pay, remuneration and compensation

1212 1.0 Cameroon- Decent Work Country Programme (DWCP) 2010-2015 (2014) 1-2.
1213 Article 45 of the Cameroonian Constitution.

1214 Article 80(1) of the Labour Code.

1215 Article 80(3) of the Labour Code.

1218 Article 80(2) of the Labour Code.

1217 Article 82(2) of the Labour Code.

1218 Article 82(3) of the Labour Code.

1219 Article 82(1) of the Labour Code.

1220 Article 88(1) of the Labour Code.
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Title 4 of the 1992 Labour Code deals with wages, providing for the regulation of a minimum

1221 1222 1223

wage, “~ salary deductions™““ and salary claims; > and establishing the principle of ‘equal

wages for equal work’, thereby preventing salary discrimination in Cameroonian

workplaces. *#**

Article 1 of Decree No 2008/2115/PM, revaluing the guaranteed minimum wage (SMIG),*?%°

establishes a minimum monthly salary of 28.216 FCFA per month.*?® The guaranteed

minimum  wage is further  defined®’

0021/MINTSS/SG/DRP/SDCS of 2008 that expands the scope of application of the SMIG to
1228

and regulated by Decree No

include all categories of employees, in all sectors of activity.

Decree No 94/197/PM provides rules and procedures pertaining to salary deductions with the

intention of protecting employees’ earnings. %%

6.5.1.3.3 Occupational health and safety

Title 6 of the 1992 Labour Code contains several articles providing for the regulation of
health and safety in the workplace.** The Labour Code nonetheless only offers broad
guidelines, and detailed principles addressing occupational health and safety issues are
provided for by regulation,'?** including Decree No 051/MINTSS/S6/DSST of 2009 dealing
with occupational diseases and Decree No 93/210/PM of 1993 providing for the

establishment and functioning of a National Commission on Occupational Health and Safety.

6.5.1.3.4 Social security rights
The Cameroonian Labour Code of 1992 does not address the issue of social security, and
only provides random provisions addressing specific aspects of social security in

1221 Article 62(1) of the Labour Code.

1222 Articles 75-770f the Labour Code.

1223 Articles 70-73 of the Labour Code.

1224 Article 61(2) of the Labour Code.

1225 Acronym based for the official French term for guaranteed minimum wage: Salaire Minimum
Interprofessionnel Garanti (SMIG).

1228 Decree No 2008/2115/PM of 24 June 2008 revaluing the guaranteed minimum wage. On 25 July 2014, the
SMIG was increased to 36 270F FCFA via a decree from the Prime Minister Office.

1227 Article 1 of Decree No 0021/MINTSS/SG/DRP/SDCS of 30 June 2008 establishing the scope of application
of the guaranteed minimum wage (SMIG).

1228 Article 2 of Decree No 0021/MINTSS/SG/DRP/SDCS of 30 June 2008 establishing the scope of application
of the guaranteed minimum wage (SMIG).

1229 Decree No 94/197/PM of 9May 1994 on salary deductions.

1230 Articles 95-103 of the Labour Code.

1231 gee article 98(3), 99(2), 99(4) and 100(3) of the Labour Code.
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Cameroon.'? The legal framework providing for social security rights in Cameroon is
therefore essentially underpinned by an assortment of laws and regulations addressing social
security issues; including Act No 67 / LF / 07 of 1967 establishing a Family Benefits Code,
Act No. 67 / LF / 08 of 1967 creating the National Social Security Fund (Caisse Nationale de
Prévoyance Sociale) as an independent body in charge of managing social security in
Cameroon, and Act 69 / LF / 18 of 1969 establishing an old age, disability and death social

insurance scheme.

6.5.2 France

6.5.2.1 The Constitution and international instruments

The French Constitution provides for the promotion of fair and decent working conditions.
The Preamble of the 1946 Constitution establishes the foundations of the rights to social
security, health and safety at work, rest, and leisure activities. It also provides for the

protection of vulnerable workers, namely, children, women and older persons. %

The Constitution of 1958 also indirectly contributes to the amelioration of working conditions
in France by establishing the applicability in France of duly ratified and relevant international

instruments providing for working conditions.****

6.5.2.2 National legislation
The French context is characterised by the existence of a framework of legislation
supplemented by several industry and/or nationwide collective agreements providing for

issues related to working conditions.

6.5.2.2.1 Duration of work
Working hours in France are provided for by Article L3121-10 of the Labour Code

establishing a 35 hour work week.?®® The Labour Code deals extensively with working

1232 For instance, article 84(5) of the Labour Code provide for social security rights of women during maternity
leave. Article 104(1) defines the role /mission and provides for the organisation and functioning of a Labour and
Social Insurance Administration within governmental structures.

1233 The Preamble of the Constitution of the Republic of France of 1946, para 10 & 11 reads: ‘The Nation shall
provide the individual and the family with the conditions necessary to their development. It shall guarantee to
all, notably to children, mothers and elderly workers, protection of their health, material security, rest and
leisure. All people who, by virtue of their age, physical or mental condition, or economic situation, are incapable
of working, shall have to the right to receive suitable means of existence from society.’

1234 See 5.6.5.1 above.

123 Article L3121-10 of the Labour Code.
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hours and provides for legal working hours, maximum working hours, overtime,

compensation for overtime, night work, and duration of work for children.*?*

6.5.2.2.2 Pay, remuneration and compensation

Book Il of Part 11l of the Labour Code provides for the regulation of salaries and benefits,

prohibiting salary discrimination %

1238

and establishing principles for the calculation of a

minimum wage
1239

that is considered to be amongst the highest in Europe and within OECD

members.

6.5.2.2.3 Occupational health and safety

Occupational health and safety is comprehensively provided for by the French legal
framework.

Part IV of the French Labour Code exclusively addresses the issue of occupational health and
safety; thus it contains a framework of provisions regulating workplace health and safety in

detail 124

6.5.2.2.4 Social security rights
Social security is a fundamental right entrenched in the French Constitution and provided for

1242 s the main

and regulated by the French legal framework.'?** The Social Security Code
instrument providing for the regulation of social security in France. The Social Security Code
deals with all aspects of social security rights in France, in correlation with relevant and

applicable European social security instruments.***® The Social Security Code is

1236 See Part 111, Book I, Title I & 11 of the Labour Code as updated and modified by Act No. 2008-789 of 20
August reforming social democracy and working hours.

1237 Article 1L3221-2 of the Labour Code.

1238 Article L3231-2 to Article L3231-12 of the Labour Code.

129 Eurostat Minimum  Wages:  Eur/Month-January  2014(2014) European Commission at
http://epp.eurostat.ec.europa.eu/tgm/graph.do?tab=graph&plugin=0&language=en&pcode=tps00155&toolbox=t
ype (accessed 25 September 2014).

1240 See Book | to Book V11 of Part IV of the French Labour Code.

1241 See para 10 & 11 of the Preamble of the Constitution of the Republic of France of 1946.

1242 The French Social Security Code is in fact a collection of legislative and regulatory dealing with social
security.

1243 Notably Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on
the coordination of social security systems; as well as Regulation (EC) No 987/2009 of the European Parliament
and of the Council of 16 September 2009 laying down the procedure for implementing Regulation (EC) No
883/2004 on the coordination of social security systems.
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supplemented by specialised Codes dealing with specific social security rights, such as, the

1244

Code on Rural and Sea Fishing Affairs™="" that provides for social security rights of farmers

1245

and farmworkers; and the Code of Social Action and Families that provides social

assistance to unemployed individuals and disadvantaged families.

6.5.3 South Africa

6.5.3.1 The Constitution and relevant international instruments

The South African Constitution, 1996 contains principles directly providing for the
promotion of fair and decent working conditions. Section 23(1) provides for the right to fair
labour practices and section 27 (1) (c) provides that everyone has the right to have access to
‘social security, including, if they are unable to support themselves and their dependents,

appropriate social assistance’.*?*®

Section 27(2) of the Constitution places a positive obligation upon the state to take all
reasonable legislative and other measures to achieve the progressive realisation” of the right
of access to social security.

The South African Constitution also contributes to the amelioration of working conditions by

establishing the applicability in South Africa of duly ratified international instruments***’

providing for fair and decent working conditions.***®

6.5.3.2 National legislation
Working conditions in South Africa are primarily provided for by the BCEA. The legal
framework also provides for the regulation of working conditions, in specific industries, by

1249

collective agreements*** or a sectoral determination.’*® A sectoral determination is a legal

instrument determined by the Minister of Labour, in accordance with the BCEA, for the

1244 Updated version of 23 October 2014.

1245 Decree No. 56-149 of 24 January 1956 codifying legislation on family and social assistance

1246 gee Malherbe K & Wakefield L “The effect of women’s care-giving role on their social security rights’
(2009)13(2) Law, Democracy & Development 47.

1247 Section 231 (4) of the Constitution of the Republic of South Africa, 1996.

1248 See 5.6.5.1 above.

1249 section 23 of the LRA.

1250 gection 51(1) of the BCEA.
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purpose of establishing basic conditions of employment for employees in a specific sector not

yet regulated by a collective agreement.*?**

6.5.3.2.1 Duration of work

Chapter 1l of the BCEA provides for the regulation of working hours,
1253 1254

1252 establishing a

1255

maximum working week of 45 hours meal intervals,

1256

and providing for overtime,

and daily and weekly rest periods.

Chapter 111 of the BCEA provides for different types of leave and recognises and regulates

1257 1258 1259

employees’ rights to annual leave, sick leave,

1260

maternity leave and family

responsibility leave.

Despite its comprehensiveness and its extensive coverage of employees’ rights relating to the
duration of work and leaves, the BCEA presents a major flaw as it omits to provide for paid
maternity leave. Pregnant employees are well protected against discrimination in the

workplace and are entitled to maternity leave***

as well as maternity benefits offered by the
Unemployment Insurance Fund (UIF). *?* The South African legal framework does not
create an obligation for employers to offer paid maternity leave to workers, thus employers
have the latitude to decide whether or not to provide paid leave to their workers, and this

often results in employees facing a loss of income for the period of their maternity leave.**

The lack of statutory provision for paid maternity leave highlights the potential of CSR codes

of conduct to voluntarily promote decent and better working conditions than those provided

1251 gection 510f the BCEA.
1252 Chapter 2, Section 66 of the BCEA.
1253 gection 9 of the BCEA.
124 gection 10 of the BCEA.
1255 Section 14 of the BCEA.
1256 gection 15 of the BCEA.
1257 Sections 20-21 of the BCEA.
1258 Section 22 of the BCEA.
1259 Section 25 of the BCEA.
1260 gection 27 of the BCEA defines family responsibility leave as a leave an ‘employee is entitled to take—
(a) when the employee’s child is born;
(b) when the employee’s child is sick; or
(c) in the event of the death of—
(i) the employee’s spouse or life partner; or
(ii) the employee’s parent, adoptive parent, grandparent, child, adopted child, grandchild or sibling.’
1261 Section 25(7) of the BCEA.
1262 | terms of the Unemployment Insurance Act 63 of 2001.
1263 Kehler J “Women and Poverty: The South African Experience’ (2001) 3 (1) Journal of International
Women’s Studies 49.
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for by the minimum legal requirement. It is therefore submitted that BAT, Total S.A. and
Nestlé S.A., in their respective codes of conduct, could undertake to offer paid maternity to

their employees.

6.5.3.2.2 Pay, remuneration and compensation
Chapter 4 of the BCEA regulates wages and provides rules for the calculation of

1264 1265 55 well as for

remuneration, " methods and procedures for the payment of remuneration,
salary deductions.**®® Minimum rates of remuneration vary from industry to industry and are
regulated by sectoral determinations established by the Minister of Labour.**®” Sectoral

determinations only exist in a few specific industries;?%®

thus the vulnerability of workers
employed in an industry not covered by a sectoral determination, unless such industry, or any
specific corporation, is regulated by a collective agreement.

1269

The recent Employment Equity Amendment Act™="" establishes the principle of equal pay for

equal work, and provides for the prohibition of salary discrimination.*?”

6.5.3.2.3 Occupational health and safety
The Occupational Health and Safety Act 85 of 1993 (OHSA) regulates health and safety in
the workplace. The purpose of OHSA is to

‘provide for the health and safety of persons at work and for the health and

safety of persons in connection with the use of plant and machinery; the

protection of persons other than persons at work against hazards to health

and safety arising out of or in connection with the activities of persons at

work; to establish an advisory council for occupational health and safety;

and to provide for matters connected therewith’.*?"

1264 Section 35 of the BCEA.

126% gection 32 of the BCEA.

128 gection 34 of the BCEA.

1257 Section 55(4) of the BCEA.

12%8 Nine in total, including the domestic work sector, contract cleaning, private security sector, wholesale and
retail, farm worker sector, forestry sector, taxi sector, learnerships, and finally Children in the performance of
advertising, artistic and cultural activities. See UCT Development Policy Research Unit Addressing the Plight of
Vulnerable Workers: The Role of Sectoral Determinations (2010) 84.

1259 The Employment Equity Amendment Act No. 47 of 2013

1270 gection 3(b) of the Employment Equity Amendment Act No. 47 of 2013.

1271 preamble of the Occupational Health and Safety Act 85 of 1993.
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OHSA thus establishes a comprehensive framework of health and safety requirements
underpinned by the international framework of hard and soft law instruments providing for

occupational health and safety.

6.5.3.2.4 Social security rights

1272

Social security rights are entrenched in the Constitution and regulated by the Social

Assistance Act 13 of 2004, the South African Social Security Agency Act 9 of 2004,
Compensation for Occupational Injuries and Diseases Act 130 of 1993, Pension Funds Act 24
of 1956 and the Unemployment Insurance Act 63 of 2001.

Malherbe and Wakefield note:

‘South African social security can generally be divided into two branches: social assistance
and social insurance. Social assistance in South Africa refers to tax based, flat rate and
means tested benefits administered by the state and payable to select categories of persons
in need of income support, for example, grants paid to older persons. Social insurance, on
the other hand, comprises of contributory schemes that provide income related benefits to

employees in the event of a specific social risk occurring, for example, unemployment

benefits payable upon loss of employment, or benefits payable upon retirement.’ 2”3

A major flaw of the social security system in South Africa (as well as other African countries,
such as Cameroon) is the ‘employment-centred’ approach that focuses on formal employment
and results in the exclusion of informal employment from the scope of application of the

social security system. 2"

Another important shortcoming of the South African social security system pertains to the
lack of a comprehensive approach to providing social security benefits to workers. A
pertinent example in this case is the failure by the South African legal framework to ensure
the effectiveness of the retirement funding system via the establishment of a statutory

d, 1275

obligation for workers to join and contribute to a retirement fun unlike Cameroon and

1272 gection 27 of the Constitution of the Republic of South Africa, 1996.

123 Malherbe K & Wakefield L ‘The effect of women’s care-giving role on their social security rights’
(2009)13(2) Law, Democracy & Development 47.

1274 Malherbe K ‘Implementing domestic workers’ social security rights in a framework of transformative
constitutionalism’ in Du Toit D (ed) Exploited, undervalued - and essential: Domestic workers and the
realisation of their rights (2013) 119-120.

1275 Malherbe K ‘Implementing domestic workers’ social security rights in a framework of transformative
constitutionalism’ in  Du Toit D (ed) Exploited, undervalued - and essential: Domestic workers and the
realisation of their rights (2013) 132.
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France where such statutory obligations are established. The South African social security
legal framework is also characterised by the absence of a positive duty for employers to
establish or join retirement funds for their employees, as well as the absence of statutory
measures to compel occupational fund members to preserve their savings, and this often

results in workers lacking adequate savings on retirement.*?®

It is submitted that BAT, Total S.A. and Nestlé S.A.’s CSR codes of conduct could illustrate
these MNCs’ CSR commitment to improve the working conditions of their workforces via a
commitment to provide effective social insurance coverage to their employees by securing

occupational retirement fund membership for all employees.

6.5.4 Conclusion

Occupational health and safety is the only issue pertaining to working conditions that is
provided for by the codes of conduct of BAT, Total S.A. and Nestlé S.A.*?"" Issues pertaining
to the duration of work, pay, remuneration and compensation (minimum wage) and social

1278

security rights are not covered by these codes of conduct. The legal frameworks in

Cameroon, France and South Africa provide for the regulation of these issues and relevant

1279 are locally applicable in accordance with specific provisions of

international instruments
each country’s Constitution.*?®® It is therefore submitted that the codes of conduct of BAT,
Total S.A. and Nestlé S.A. have little effect on the amelioration of working conditions for

BAT, Total S.A. and Nestlé S.A. employees in Cameroon, France and South Africa.

6.6 Employment security

6.6.1 Cameroon
6.6.1.1 The Constitution and relevant international instruments

1276 Malherbe K ‘Implementing domestic workers® social security rights in a framework of transformative
constitutionalism’ in Du Toit D (ed) Exploited, undervalued - and essential: Domestic workers and the
realisation of their rights (2013) 132-133.

1277 See 5.6.5.3 above.

1278 5ee 5.6.5.3 above.

1279 See 5.6.5.1 above.

1280 Namely Section 45 of the Cameroonian Constitution, Section 55 of the French Constitution and Section 231
of the South African constitution.
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Employment security is a topic that is not specifically addressed by the Cameroonian
Constitution. The Preamble of the Cameroonian Constitution only briefly refers to the issue
of employment security by providing: ‘Every person shall have the right and the obligation to
work.”*?8t Cameroon is nevertheless a signatory to essential international instruments and

ILO conventions promoting job security as an essential labour right.*?%?

6.6.1.2 Laws and regulations

The following sections of the Labour Code provide for the recognition and regulation of the
right to job security in Cameroon. The Cameroonian Labour Code recognises citizens’ right
to employment security and establishes the right to work as a fundamental right afforded to
all citizens.'?®® The Labour Code also imposes on the State a duty to ensure employment

security for all citizens.?*

When dealing with an employment contract and its provisions, the Labour Code
acknowledges the possibility for an employer and an employee to enter into a contract of
employment that may be concluded for a specified or unspecified duration *** The Labour
Code also limits the use of fixed term contracts; thus a worker therefore automatically

becomes a permanent worker if his or her fixed term contract is renewed more than once.*?®

The Cameroonian Labour Code nevertheless allows the use of categories of workers
generally afforded less protection against job insecurity and instability, namely
occasional,*®’ seasonal’®® and temporary workers.'?® These categories of workers are

excluded from the scope of application of Article 25 of the Labour Code.**®

1281 preamble of the Constitution of the Republic of Cameroon Act No 96/06 of 1996.

1282 5ee |LO Cameroon- Decent Work Country Programme (DWCP) 2010-2015 (2014).

1283 Article 2 of the Labour Code.

1284 Article 2 of the Labour Code.

1285 Article 25(1) of the Labour Code.

128 Article 25(3) of the Labour Code.

1287 Articles 25(4)(b) describes occasional work as ‘an occasional job aimed at coping with unexpected growth
in the activities of the company as a result of certain economic conditions or entailing urgent works to prevent
imminent accidents, organizing emergency measures or repairing company equipment, facilities or buildings
which are dangerous for the workers’.

1288 Articles 25(4) (c) describes seasonal work as ‘a seasonal job generated by the cyclical or climatic nature of
company activities’.

1289 Articles 25(4) & 25(5) of the Labour Code.

1290 Article 25(4) of the Labour Code.
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The Labour Code allows for the abovementioned categories of workers to be hired and placed

1291

with an employer by labour brokers, " provided certain minimum conditions are met. The

protection afforded to temporary, seasonal and occasional workers by the Labour Code only

entails the prohibition of the employment for a period exceeding one year, by the same

employer, of a fixed term worker from a labour broker.'?%?

The contracts between an employee and the labour broker and between the labour broker and
the employer using the services of such employee must both be written.***®* Employers are

allowed to use the services of labour brokers only for temporary jobs, and only in the specific

instances provided for in Article 25 (4) of the Labour Code. *2**

The Labour Code strictly regulates the practice of probationary hiring and limits the duration
of the probation period - including all renewals - to a statutory maximum period of six
months for general employees and eight months for managerial staff.'** However, time
elapsed during the recruitment procedure, including time spent travelling to the location of

employment and time spent during the training and placement of the worker, is not to be

1296
d.

included in the maximum duration of the probation perio The continuation of the

employment relationship beyond such period without the conclusion of a new contract

transforms the probation contract into a contract of permanent employment.*?’

The Labour Code also provides for the protection of other vulnerable categories of

1298

employees, such as, apprentices and employees working for a third party doing sub-

contracted or outsourced work for a main employer. In case of the insolvency of the third

party, and depending on the relevant circumstances , the main employer may be liable for

1299

the salary of these employees " and possibly all the duties and obligations of the insolvent

third party toward these employees. %

1291 Article 26(1) of the Labour Code. Labour brokers are labelled ‘temporary job contractor’ by the Labour
Code.

1292 Article 26(6) of the Labour Code.

1293 Article 26(5) & Article 26(6) of the Labour Code.
1294 Article 26(3) of the Labour Code.

12% Article 28(2) of the Labour Code.

12% Article 28(3) of the Labour Code.

1297 Article 28(5) of the Labour Code.

12% Article 45-47 of the Labour Code.

1299 Article 49(2) of the Labour Code.

1300 Article 49(1) of the Labour Code.
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The following regulations are relevant to the issue of employment security, and supplement
the Labour Code in dealing with issues such a dismissal, demotion, or the termination of the
employment contract:**** Order No 015/MTPS/SG/CJ of 26 May 1993 on the conditions and
duration of the notice period; Order No 016/MTPS/SG/CJ of 26 May 1993 providing for the
allocation and calculation of severance pay; Order No 017/MTPS/SG/CJ of 26 May 1993
providing for the probationary period; and Decree No 021/MTPS/SG/CJ of 26 May 1993

providing for the termination of employment for economic reasons.

The Cameroonian legal framework providing for employment security rights is flawed due to
the fact that it has not managed to prevent the current trend of massive importation of
unskilled labour by MNC entering the Cameroonian market, often in contradiction with
contractual obligations contained in investment agreements entered into with Cameroonian

1302

authorities. Chinese and Vietnamese MNCs operating in Cameroon have recently been

accused of massively importing unskilled labour into Cameroon, thereby causing disruption

of the labour market and compromising job security expectations of nationals. *°

Considering that Cameroonian authorities are yet to find a lasting and effective solution to the
issue of importation of unskilled labour by MNCs,*** CSR codes of conduct could provide
an alternative to traditional regulation as instruments through which relevant MNCs could
undertake to correct the deficiencies of the local legal framework. It is submitted that by
committing not to exploit the deficiencies of the local legal framework, MNCs CSR codes of
conduct could contribute to the improvement of the labour market, and improve employment

security in host countries.

6.6.2 France

6.6.2.1 The Constitution and relevant international instruments

1301 Chapter 1 of Part 3 of the Labour Code provide for the regulation of the employment contract.

1302 K onings PJJ The politics of neoliberal reforms in Africa: State and civil society in Cameroon (2011) 179.
1303 Aninpah Khan S & Menjo Baye F China-Africa Economic Relations: The Case of Cameroon (2008) 9. See
also Business in Cameroon Telephone Company, Viettel Cameroon, accused of importing labour heavily from
Vietnam (2014) http://www.businessincameroon.com/telecom/3105-4858-telephone-company-viettel-cameroon-
accused-of-importing-labour-heavily-from-vietnam (accessed 2 December 2014).

1304 Ghogomu PM ‘Communiqué & l'issue du Conseil de Cabinet du Jeudi 30 Octobre 2014°(2014) Services du
Premier Ministre Office : République du Cameroun.
http://www.spm.gov.cm/uploads/media/ COMMUNIQUE _CONSCAB_OCTOBRE_2014 FINAL.pdf (accessed
1 December 2014).
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Paragraph 5 of the Preamble of the 1946 Constitution states that ‘[e]ach person has the duty
to work and the right to employment” and is considered to be establishing a constitutional

right to work/right to employment in France.**®

6.6.2.2 Laws and regulations
Part |1 of the French Labour Code contains a framework of measures providing for the

regulation of the employment relationship between employer and employee.

The Labour Code provides for issues related to the recruitment of job applicants;**® the

1397 the transfer of the contract of employment**® and

1309

duration of the contract of employment;
the termination of employment, including dismissals™~ and retrenchments for redundancy,
economic and/or operational reasons.’**° Title V of Part | of the French Labour Code also
provides for a stricter regulation of the employment relationship between employers and
temporary or seasonal workers, as well as workers hired from labour brokers. The Labour
Code is supplemented by collective agreements in different sectors of activity, as well as

relevant legislative and regulatory instruments.****

French labour legislation provides effective measures for the purpose of ensuring

1312

employment security and labour market stability, ™ yet unemployment rates remains high in

France, especially for young individuals.*** It has been established that young immigrants
and descendants of immigrants in France are more likely to become or remain unemployed

due to the impact of latent discrimination and racism observed in the French society. ***

1305 Astier | “Droit & I’emploi et magistratures sociales : vers une politique des situations ?* (2000) 44/45 Droit et
Société 149.

1% Articles L1221-6 to L1221-9.

7 Articles L1221-1 to L1221-5.

1% Articles L1224-1 to L1224-4.

139 Article L1231-1 to L1232-14.

1319 Article L1233-1 to Article L1233-91.

B These includes Act 2014-384 of 2014 on real economy, the 2011 Convention on the Contract for
employment securitisation, Decree No. 2013-554 of 27 June 2013 on the procedure for collective retrenchment
for economic reasons, and Decree No. 2008-715 of 2008 on various measures relating to the modernisation of
the labour market.

1312 Especially considering that the French labour market better managed to absorb the impact of the 2008
recession and currently is in a better situation than several European counterparts. See Bentolila S et al “Two-
Tier Labour Markets in the Great Recession: France Versus Spain.” (2012) 122 (562) The Economic Journal
155-187.

313 Cahuc P et al “Youth unemployment in old Europe: the polar cases of France and Germany’ (2013) 2(18)
IZA Journal of European Labor Studies 2-3.

1314 Aeberhardt R et al “Wages and employment of French workers with African origin’ (2010) 23 (3) Journal of
Population Economics 903-904.
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The French legal framework does provide several measures for the purpose of preventing and

curbing employment discrimination targeting disadvantaged minorities,***°

yet it has been
suggested that MNCs ought to contribute to the promotion of employment security for
disadvantaged minorities by taking proactive CSR stances that address the barriers faced by
young immigrants and descendants of immigrants when seeking employment. It has been
argued that it is in fact a corporation’s social responsibility to adapt their recruiting practices
to the local context for the purpose of facilitating the recruitment of young immigrants and
descendants of immigrants.**'® It is submitted that MNCs’ CSR codes of conduct could
therefore serve as  instruments for the implementation of recruitment principles that
proactively address the issue of employment security faced by young immigrants and
descendants of immigrants and other disadvantaged groups, by voluntarily instituting
mechanisms levelling the playing field thus allowing a fairer integration of these minorities

into employment.

6.6.3 South Africa

6.6.3.1The Constitution and relevant international instruments
Section 23(1) of the Constitution entrenches the right to fair labour practices and this

constitutional principle has an overarching scope that provides employees and job applicants

with protection against unfair labour practices**’

1318

in relation to employment security, and

against unfair dismissals.

6.6.3.2 Laws and regulations
Employment security is well provided for by the South African legal framework. The LRA is
the principal instrument providing for employment security in the South African workplace.

1315 See 6.3.2 above.

1316 Stokkink D & Maurice-Demourioux N ‘RSE, diversité et intégration des migrants : Enjeux européens.’
(2011)28 Diversités et Citoyennetés- La Lettre de I'IRFAM 14-17.

BI7 Article 186(2) of the LRA defines an unfair labour practice as ‘any unfair act or omission that arises
between an employer and an employee involving —(a) unfair conduct by the employer relating to the promotion,
demotion, probation (excluding disputes about dismissals for a reason relating to probation) or training of an
employee or relating to the provision of benefits to an employee; (b) unfair suspension of an employee or any
other unfair disciplinary action short of dismissal in respect of an employee;(c) a failure or refusal by an
employer to reinstate or re-employ a former employee in terms of any agreement; and (d) an occupational
detriment, other than dismissal, in contravention of the Protected Disclosures Act, 2000 (Act No. 26 of 2000),
on account of the employee having made a protected disclosure defined in that Act’.

1318 Article 186(1) of the LRA.
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The LRA addresses the issues of unfair suspension;*** transfer of contract of

1320 1, including unfair dismissals.**** The LRA also provides

1323

employment; and dismissa

for the regulation of the activities of temporary employment services.

The BCEA also plays an important role as it provides for several aspects of employment

security, including the termination of an employment relationship. 3%

The Skills Development Act 97 of 1998 and the Employment Services Act 4 of 2014 play a
crucial role in employment security as it aims to improve the employability of the South

African workforce. 3%

Cheadle asserts that the South African approach to employment security, as implemented in
both the LRA and the BCEA, ought to be underpinned by the principle of regulated
flexibility, the purpose of which is to strike a balance between employers’ interest in
flexibility and employees’ interest in employment security.**?°

The effective implementation of the principle of regulated flexibility in the South African
context would result in effective employment security protection being provided to those who
need it most due to their vulnerability.***" It has in fact been observed that the protection
offered by the South African legal framework to certain categories of workers is deficient as
the BCEA omits to provide for vulnerable categories of workers, such as employees working
less than 24 hours a month for an employer.**?

Such a reduced scope of application of the BCEA is in contrast with globally observed

1329

current trends of labour casualisation™“” and has the potential to generate negative outcomes

for employees when faced by unscrupulous employers aiming to avoid compliance with

1319 Section 186 (2)(b) of the LRA.

1320 Section 197.

121 Sections 185-197 LRA.

1922 Sections 187-188 & 189.

1323 Section 198.

1324 Section 36-42.

1325 gection 2(1) of the Skills Development Act 97 of 1998.

1326 Cheadle H ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ (2006) 27 Industrial law Journal 668.
1327 Cheadle H ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ (2006) 27 Industrial law Journal 663-
664.

1328 The BCEA expressly exclude employees working less than 24 hours a month for an employer from its scope
of application. See BCEA Section 6 (1) (c) on the ‘Regulation of working time’, Section 19 (1) on the regulation
of ‘Leave’, Section 28(1) on “Particulars of employment and remuneration’ and section 36 on the regulation of
the “Termination of employment’.

1329 Standing G “Economic insecurity and global casualization: Threat or promise’ (2008) 88 Social Indicators
Research 19.
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BCEA requirements.*** In fact, the issue of employment security and labour market stability
may be exacerbated in South Africa due to the possible casualisation of employment by
employers seeking to escape the scope of application of the BCEA, thus this is an issue that
ought to be addressed in corporate codes of conducts.***!

The externalisation of labour by employer seeking to use ‘cheap labour’ via labour brokers
and sub-contractors is also a major issue that affect the employment security and overall

working conditions of the South African workforce:
“There can be no doubt that the combination of casualisation and labour broking is one of the forces
destabilising standard employment in South Africa and it has been called “the motor for the
development of externalisation” and that the reforms currently called for are long overdue. Not only

does it promote job insecurity and erode basic standards, but it marginalises the potential balancing

power of trade unions and collective bargaining.’*3*

It is submitted that MNCs CSR commitments could include a commitment to avoid lowering
working conditions by avoiding compliance with the BCEA through the casualisation or
externalisation of labour, and more importantly, the commitment to improve employment

security and employment stability of the MNC waorkforce.

6.6.4 Conclusion
Employment security is one of the labour issues least addressed by the Codes of Conduct of

BAT, Total S.A. and Nestlé,'**® whereas employment security is comprehensively provided
for by the national legal frameworks of Cameroon, France and South Africa, including

1334 applicable in these countries in accordance with the

international legal instruments
provisions of each country’s Constitution.’*® It is therefore submitted that the Codes of
Conduct of BAT, Total S.A. and Nestlé S.A. do not add substance to the legal framework

regulating employment security rights in these countries, and therefore do not impact on the

1330 Bodibe O The extent and effects of casualisation in Southern Africa: Analysis of Lesotho, Mozambique,
South Africa, Swaziland, Zambia and Zimbabwe (2006) 10-12.

1331 Barrientos S & Visser M_‘South African Horticulture: Opportunities and Challenges for Economic and
Social Upgrading in Value Chains’ (2013) Social Sciences Research Network 1-44. See also Bodibe O The
extent and effects of casualisation in Southern Africa: Analysis of Lesotho, Mozambique, South Africa,
Swaziland, Zambia and Zimbabwe (2006) 67-68.

1332 | e Roux R World of Work: Form of Engagement in South Africa (2009)24.

1333 See 5.6.6.3 above.

1334 See 5.6.6.1 above.

1335 Namely Section 45 of the Cameroonian Constitution, Section 55 of the French Constitution and Section 231
of the South African Constitution.
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achievement of employment security of BAT, Total S.A. and Nestlé workers in Cameroon,

France and South Africa.
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CHAPTER 7

CONCLUSION

7.1 INTRODUCTION

The purpose of this chapter is to revisit and reflect on the various issues discussed throughout
the thesis and present the researcher’s submissions and recommendations relating to the
thesis research questions and hypotheses. In this final chapter, findings and observations

made throughout the evolution of the research are also to be highlighted and summarised.

The thesis’ central research problem refers to the issue of the impact of MNCs’ CSR codes of
conduct on labour rights and employment conditions. Assessing the effectiveness of a MNC’s
code of conduct in its purpose of improving working conditions and promoting labour rights

of a MNC workforce across the globe was the essential issue at the centre of this thesis.***®

The thesis primarily attempted to address four research questions, namely:

e How, and to which extent, does a CSR code of conduct affect the legal dimension of
the relationship between a MNC and its workforce?

e What are the legal dimension and implications of a MNC code of conduct?

e Are multinational labour-orientated CSR commitments measuring up to relevant CSR
standards, principles and instruments and the corresponding legal rules, at both
national and international level?

e Are MNCs CSR codes of conduct relevant when assessed against the national context
(CSR and legal framework) of selected countries?™**’

The thesis examined British American Tobacco p.l.c., Nestlé S.A. and Total S.A.’s CSR
commitments relating to labour and employment issues, in an effort to reach a comprehensive
understanding of the legal dimension and the relevance of these MNCs CSR codes of conduct

when assessed against national and international CSR and legal frameworks providing for

13% gee 1.1 t0 1.7 above.
1337 5ee 1.3 above.
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labour and employment issues. Hence the thesis encompassed a comparative analysis of
labour and employment related CSR principles included in British American Tobacco p.l.c.,
Nestlé S.A. and Total S.A. codes of conduct, in order to:
a) On the one hand, assess the extent of their compliance with CSR standards and
principles set by national and international CSR instruments and institutions.
b) On the other hand, determine their legal dimension and relevance when assessed
against the background of international labour standards and national labour

legislation in South Africa, Cameroon and France.'®

7.2  SUMMARY OF THESIS

The thesis focused initially on establishing the theoretical framework of CSR, by providing a
comprehensive definition of the concept, and by retracing the origin and evolution of CSR.
The thesis then proceeded to analyse the national CSR frameworks in France, Cameroon and
South Africa, as well as globally. The thesis finally focused on a comparative analysis of the
British American Tobacco p.l.c., Nestlé S.A. and Total S.A. codes of conduct when
transposed into the national contexts in France, Cameroon and South Africa; or when
analysed against the background of the relevant international CSR and legal framework

providing for labour rights and fair working conditions.

7.2.1 Theoretical framework

h, %3 also examined the notion

Chapter one, after having defined the framework of the researc
of CSR in order to understand its quintessence and capture its substance in a formal
definition. Defining CSR initially seemed to be an arduous task due to the existence of a
multiplicity of similar and /or related concepts usually utilised, either interchangeably with
the concept of CSR or as a reference to totally different concepts nonetheless relevant to the
issue of CSR.™*° Another notable constraint to the effective definition of CSR resulted from

the multiplicity of approaches proposing a theoretical or practical definition of CSR, as well

13388 gee 1.1 to 1.4 above
1339 5 1.1 to 1.7 above
1340 5ee 1.8.3 above.
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as the absence of a universally established characterisation of CSR; hence the proliferation of

CSR definitions each focussing on divergent aspects of the concept.3*

The thesis differentiated CSR from similar and related concepts and expressions by analysing
the characteristics of each of these concepts and expressions; and, most importantly, by
highlighting the three core elements of the concept of CSR, namely:

a) the principle of CSR as a corporate’ voluntary commitment/action;*3*
b) the principle of CSR as a corporate commitment or action that goes beyond the

1343 and

minimum legal requirement;
c) the principle of the societal dimension of CSR as a corporate initiative that is
characterised by the inclusion of stakeholder interests into the traditional bottom line

of the corporation.™***

Chapter Two then retraced the history of the emergence and evolution of CSR, highlighting
historical phases that have led to the conception of the notion of CSR, with an emphasis on
prominent individuals, institutions and events that have contributed to the definition of
contemporary CSR. The objective of this chapter was to analyse the dynamics of the
evolution of CSR, such as to gain an understanding of the different factors that have
influenced (and could further determine) the evolution of CSR as a concept and as a practice.
It was thus demonstrated that the contemporary notion and practice of CSR is the outcome of
a longstanding process of conceptualisation of the relationship between business and

1345 1346

society; that takes its roots in the most distant origins, such as the Hammurabi Code,

and have evolved in accordance with several determining factors, such as:

a) the impact of several historical events that have catalysed the evolution of CSR;***’

b) the theoretical contribution of various authors and school of thoughts;***® and

c) the pioneering practices of notable businesspersons.***°

1341 See 1.8.1 above.

1342 5ee 1.8.1.2.3 and 1.8.2.1.1 above.
1343 5ee 1.8.1.2.3 and 1.8.2.1.2 above.
1344 5ee 1.8.1.2.1 and 1.8.2.1.3 above.
1345 5ee 2.2.1 above.

1346 See 2.2.2 above.

1347 See 2.3.1 above.

1348 See 2.3.2 t0 2.3.4 above.

1349 5ee 2.3.5 above.
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7.2.2 CSR in practice at national and international levels

Chapter Three retraced the recent history and analysed the processes of the globalisation of
modern CSR as from the 1970s period during which modern CSR blossomed and expanded
globally, until the emergence of the current international CSR framework.***° This chapter
also analysed the global framework of CSR, and proceeded with a discussion of essential
CSR instruments and institutions constituting the global framework of CSR. The emergence

R was found to have resulted in an international CSR

and globalisation of modern CS
framework characterised by the existence of a multitude of international CSR instruments and
institutions, reuniting different actors, public and private, dealing with several different
aspects of CSR. 13

The analysis of a selection of international CSR instruments and institutions revealed that the
global framework of CSR was underpinned by overarching CSR principles resulting from
the theoretical definition of the notion of CSR; thus, voluntariness was highlighted as a
principal characteristic of international CSR instruments; despite the occurrence of several

attempts to institutionalise CSR as a compulsory corporate duty.***®

Chapter Four analysed the emergence and evolution of CSR in the national context of
selected countries, with the purpose of establishing the significant features of each national
CSR framework. The analysis of the French, Cameroonian and South African CSR
frameworks revealed that essential characteristics of each of these national CSR frameworks
are determined by each country’s specific national context. Each country’s CSR framework is
characterised by the impact of several factors on the existence of CSR instruments and
institutions, notably the impact of the socio-economic and political context, and

governmental developmental priorities.***

The CSR framework in Cameroon is underdeveloped, almost inexistent, and therefore
characterised by the absence of nationally established CSR instruments and institutions

providing corporations aiming to engage in CSR activities with benchmarks and guiding

1350 5ee 3.1.1 above.

1351 See 2.4 above.

1352 5ee 3.1.2 above.

1353 5ee 3.1.1 and 3.2.3.2.c above.
1354 See 4.1 above.
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principles;***° hence the accrued pertinence, in such context, of the core characteristics of
CSR as a voluntary corporate imitative above the minimum legal requirement and aiming to

uphold stakeholders interest.

CSR in France is well established due to two principal factors: first, the integration of the
French CSR framework into the broader context of the European CSR framework, **® thus
the applicability in France of the comprehensive European framework of CSR instruments
and institutions.’®*’ Secondly, French authorities have recurrently provided for the
development of an institutionalised CSR framework characterised by the proactivity of the
State and the existence of well-established CSR instruments and institutions.**® Finally, the
emphasis on CSR reporting and CSR communication as a measure aiming to strike a balance
between the intrinsic CSR principle of voluntariness and the French policy of state
participation and interventionism in matters related to corporate stakeholders’ interests,

which normally would translate into the regulation of CSR.***°

The South African CSR framework illustrates the relevance of the historical factor as a core
determinant of the nature of the South African CSR framework. The political history of the
country is in fact the main factor explaining the specificity of the South African social,

political and institutional context,**®

and was essential in determining the content and the
characteristics of the South African Constitution of 1996, that in turn underpins the national

CSR framework. %!

The TRC recommendations that businesses should engage in a process of corrective actions,
and participate in state-instituted actions aimed at holistically redressing the injustices of
Apartheid also played a role in shaping the current South African CSR framework. South
African post-apartheid socio-economic policies were primarily aimed at the promotion of

social justice as the cornerstone of the role to be played by all societal institutions, including

135 See 4.3.1 above.
13% See 4.4.3.1 above.
1357 See 3.2.4 above.
1358 See 4.4.3.3 above.
135 See 4.4.3.4 above.
1360 5ee 4.2.1 above.
1361 See 4.2.4.1.1 above.
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businesses and corporate executives, thus the advent of a CSR framework relevant to these

objectives. 3%

7.2.3 CSR in selected MNCs Codes of conduct

Chapter Five proceeded with an analysis of the concept of corporate code of conduct,™**®

followed by a presentation of the codes of conduct of British American Tobacco p.l.c., Nestlé
S.A. and Total S.A.

In order to assess their legal dimension and relevance, globally and within the context of
selected countries, British American Tobacco p.l.c., Nestlé S.A. and Total S.A.’s CSR
commitments pertaining to the labour rights and working conditions of their workforces were
comparatively assessed:

a) On the one hand, against international CSR instruments providing for labour and
employment issues, against the background of relevant international CSR and legal
instruments; **** and,

b) On the other hand, against the CSR and legal framework providing for labour and

employment issues in France, Cameroon and South Africa respectively.***

The thesis focused on the analysis of provisions in these codes of conduct dealing with core
labour and employment rights as established by the ILO’s Declaration on Fundamental
Principles and Rights at Work, as well as equally significant, and internationally established,
labour and employment principles regarding working conditions and employment security

issues, 3%

7.3 FINDINGS

It was found that British American Tobacco p.l.c., Nestlé S.A. and Total S.A.’s CSR
commitments pertaining to labour and employment rights, as included in their respective
codes of conduct, were in contradiction with core characteristic of the notion of CSR,

1362 5ee 4.2.3.2 above.

1363 5ee 5.2.1 above.

1364 See 5.6 above.

1365 See Chapter 6 above.

1366 See 5.6 above at page 34.

275



1367

considering that CSR principles are deemed to be voluntary commitments,” " exceeding the

minimum legal requirement a corporation is subjected to.

7.3.1 CSR as a voluntary commitment beyond the minimum legal requirement

It is submitted that British American Tobacco p.l.c., Nestlé S.A. and Total S.A.’s CSR
commitments pertaining to labour rights and working conditions are not constitutive of CSR
in the strict sense of the notion of CSR as they are not above the minimum legal requirement,
but are mostly commitments to merely respect the law. These CSR commitments are, at best,
equivalent to legal provisions entailed in hard law instruments entrenching labour and

employment rights at the international level and within the context of each of these countries.

7.3.2 Labour and employment rights in MNCs’ CSR codes of conduct

Legal provisions pertaining to fundamental rights at work,*3*® are reliably provided for by the
legal framework in each of the three countries studied and internationally, yet these are also
the issues which are most comprehensively (and consistently) referred to in British American
Tobacco p.l.c., Nestlé S.A. and Total S.A. codes of conducts without these corporations
actually making commitment to implement specific policies based on labour principles going
beyond the minimum legal requirement. It is also observed that British American Tobacco
p.l.c., Nestlé S.A. and Total S.A. codes of conduct elude providing clear guidance concerning
their respective positions on various issues pertinent to working conditions and employment

security, except for the issue of health and safety at work that is well provided for.

It is submitted that the legal framework, in each of these countries, actually offers better
protection to labour and employment rights and promote better working conditions than
British American Tobacco p.l.c., Nestlé S.A. and Total S.A.’s codes of conduct. These codes
of conducts, in fact, are often unsubstantial in their approach to each corporation’s labour and
employment CSR commitments. Thus British American Tobacco p.l.c., Nestlé S.A. and Total
S.A. employees therefore benefit more from the protection offered by the legal framework, in

any of these countries, than from a possible reliance on these MNCs’ commitments relating

1367 5 1.8.1.2.3 and 1.8.2.1.1 above.
1368 g5pp 3.2.2.2 above.
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to the protection, the promotion, and the implementation of labour rights and the amelioration

of the working conditions of their workforce.

7.3.3 CSR codes of conduct and national context

How can employees benefit from a MNCs CSR code of conduct when it has been established
that MNCs CSR code of conduct merely promote principles already implemented by national
and international legal frameworks? It is important at this stage to find an answer to this
question considering that British American Tobacco p.l.c., Nestlé S.A. and Total S.A.’s codes
of conduct mostly fail to address essential labour and employment issues not provided for by

the relevant labour and employment legislation.

It is submitted that MNC codes of conduct have the potential to positively impact on labour
rights and working conditions of a corporation’s workforce when such codes of conduct are
implemented in a national context providing less protection than international law with regard
to specific labour and employment rights. Examples of this would be the promotion of
workplace equality in countries where gender discrimination is still institutionalised or even
legalised, or the promotion of labour relation rights in countries where undemocratic
governments may repress various labour relations rights, such as the freedom of association

or the right to strike.**%

This perspective on the relevance of MNC codes of conduct when transposed into specific
national contexts is pertinent when considering the fact that, unlike principles pertaining to
fundamental rights at work that are entrenched in the national legal framework of all ILO

member states, principles pertaining to other significant issues™*"°

are less comprehensively
protected due to the inconsistency in the level of protection they are afforded in different

national context.

For fundamental rights at work, the interaction between MNC codes of conduct and the
national context is therefore minimal, because these issues are comprehensively provided for

by nationally and internationally established legal instruments. Thus, regardless of the

13%9 See 7.4 below for specific recommendations pertaining to how MNCs’ codes of conduct could potentially
address relevant labour and employment issues in the national context of Cameroon, France and South Africa,
respectively.

370 gych as decent working conditions and employment security rights, occupational health and safety and
social security rights, and the right to strike.
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BAT, Total S.A. and Nestlé S.A. have established retirement funds/pensions for their
employees, notably the British American Tobacco Pension Fund and British American
Tobacco Retirement Fund , the Nestlé (Defined Benefit) Pension Fund and the Nestlé
(Defined Contribution) Pension Fund, and the Total South Africa Provident Fund and Total

il Products Pension Fund.**8

It has finally been observed that the protection offered by the South African legal framework
to certain categories of workers is deficient as the BCEA omits to provide for vulnerable
categories of workers, such as, employees working less than 24 hours a month for an
employer, thus creating the possibility for employers seeking to escape the scope of
application of the BCEA, to simply implement labour casualisation methods that results in
workers falling out of the scope of application of the BCEA. *® It is submitted that BAT,
Total S.A. and Nestlé S.A.’s CSR codes of conduct could include a commitment, by these
MNCs, to avoid lowering the working conditions of their workforce via practices having the
effect of avoiding compliance with the BCEA through the casualisation of their workforces.
MNCs in fact should commit to avoid controversial practices of labour casualisation and
externalisation, including sub-contractors, labour brokers and outsourcing, which usually

results in detrimental outcomes for concerned and affected employees.

WORD COUNT: 108 269 Words

1381 See The Financial Services Board Listing of Approved Retirement Funds (2014)
https://www.fsh.co.za/Magic94Scripts/mgrqgispi94.dll (accessed 10 December 2014).
1382 See 6.6.3.2 above
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