
UNIVERSITY OF THE WESTERN CAPE 

GOSEGO MOOKO 

(4429362) 

Title: 

An Analysis of the South African Legal Framework in Relation to 

Health Risk Mitigation in the Mining Sector 

LLM mini thesis submitted in partial fulfilment of the degree requirements for the 

Master of Law (LLM) in Environmental Laws in the Faculty of Law of the University of 

the Western Cape 

Department of Public Law and Jurisprudence, Global Environmental Law Centre 

Supervisor: Dr Rochine Melandri Steenkamp 

https://uwcscholar.uwc.ac.za/home



 2 
  

TABLE OF CONTENTS 

PLAGIARISM DECLARATION ....................................................................... 5 

ACKNOWLEDGEMENTS ................................................................................ 7 

DEDICATION................................................................................................ 8 

LIST OF ABBREVIATIONS ............................................................................ 9 

ABSTRACT .................................................................................................. 10 

KEYWORDS ................................................................................................ 10 

CHAPTER 1: INTRODUCTION..................................................................... 11 

1.1 Background and problem statement ................................................... 11 

1.2 Rationale ............................................................................................. 18 

1.3 Research question (s) .......................................................................... 19 

1.4 Aims of the study ................................................................................. 19 

1.5 Research methodology ........................................................................ 20 

1.6 Literature review ................................................................................. 20 

1.7 Chapter outline .................................................................................... 23 

CHAPTER 2 – A BROAD OVERVIEW OF HEALTH RISK MITIGATION AND 

THE STATE OF HEALTH AND SAFETY OF MINE WORKERS ......................... 25 

2.1 Introduction ........................................................................................ 25 

2.2 A broad overview of the South African mining industry ...................... 26 

2.2.1 The geographical landscape and institutional framework ........................ 26 

2.2.2 The historical labour and occupational landscape .................................. 32 

2.2.3 The mining industry's contribution to the country's economy and social 
development ....................................................................................... 37 

2.3 The health risk landscape in the South African mining sector............. 39 

2.3.1 Physical Hazards: ground conditions, heat, noise and machinery ............ 40 

2.3.2 Respiratory Hazards: dust and respirable particles, silica, coal dust and 
mixed dusts ........................................................................................ 41 

2.3.3 Chemical Hazards: metals and process chemicals .................................. 43 

2.4 Health risk mitigation in the mining context ....................................... 44 

2.4.1 Defining health risk mitigation ............................................................. 45 

2.4.2 Prevention at source and hierarchy of controls ...................................... 46 

2.4.3 Exposure monitoring, surveillance and continuous improvement ............. 47 

2.4.4 Worker participation, information and reporting .................................... 48 

2.5 Institutional structure for the mining industry in South Africa ........... 49 

2.6 Conclusion ........................................................................................... 51 

https://uwcscholar.uwc.ac.za/home



 3 
  

CHAPTER 3 – THE SCOPE OF THE ENVIRONMENTAL LEGISLATIVE 
FRAMEWORK TOWARDS PROTECTING THE MINE WORKER’S HEALTH AND 

SAFETY ...................................................................................................... 53 

3.1 Introduction ........................................................................................ 53 

3.2 An overview of the constitutional framework ..................................... 54 

3.2.1 The interpretation of section 24 and its link to mine workers health ........ 57 

3.2.2 Definitions of health and well-being within constitutional and international 
contexts ............................................................................................. 61 

3.3 Mine workers’ health and safety protection offered by NEMA ............ 63 

3.3.1 The conceptual expansion of ‘environment’ .......................................... 63 

3.3.2 Environmental Governance Principles ................................................... 63 

3.3.3 Environmental Impact Assessment (EIAs) and Environmental Management 

Programmes (EMPrs) ........................................................................... 67 

3.4 Conclusion ........................................................................................... 69 

CHAPTER 4 – THE INTEGRATION OF HEALTH RISK MITIGATION INTO THE 
MINING LEGAL FRAMEWORK .................................................................... 71 

4.1 Introduction ........................................................................................ 71 

4.2 The legislative framework for mine health and safety ........................ 71 

4.2.1 The conceptualisation of health risk mitigation in terms of the MHSA ...... 71 

4.2.2 The influence of the MPRDA on health and safety outcomes .................. 84 

4.3 Integration of Health-Risk Mitigation into the Mining and Environmental 

Framework ................................................................................................ 89 

4.3.1 Examination of how the MHSA, MPRDA, and Mining Charter intersect ..... 89 

4.3.2 Emerging risks: technological innovation, climate change and mental 
health ................................................................................................ 90 

4.3.3 Integrating environmental and occupational health regimes ................... 92 

4.4.  Conclusion ......................................................................................... 93 

CHAPTER 5 – CONCLUSION AND RECOMMENDATIONS ............................ 94 

5.1 Conclusion ........................................................................................... 94 

5.2 Findings and Recommendations .......................................................... 94 

BIBLIOGRAPHY ......................................................................................... 98 

Books and book chapters ............................................................................ 98 

Journal articles ........................................................................................... 98 

Theses and dissertations ........................................................................... 105 

Case Law ................................................................................................. 105 

Legislation................................................................................................ 106 

South African strategies and policies .......................................................... 107 

https://uwcscholar.uwc.ac.za/home



 4 
  

Organisational Reports .............................................................................. 109 

International Instruments .......................................................................... 110 

Internet Sources ....................................................................................... 110 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://uwcscholar.uwc.ac.za/home



 5 
  

PLAGIARISM DECLARATION 

‘I, Gosego Gift Mooko hereby declare that An Analysis of the South African Legal 

Framework in Relation to Health Risk Mitigation in the Mining Sector is my own work, 

and I have acknowledged and referenced all sources I used or quoted, whether books, 

book chapters, journal articles, internet and government reports. 

 

Signed: 

 

 

 

Gosego Gift Mooko 

November 2025 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

Copyright © 2026 University of the Western Cape All rights reserved

https://uwcscholar.uwc.ac.za/home



 6 
  

RESEARCH COMPLETION: 
 
 
This study is up to date as of 10 November 2025. Any legal and policy developments 

hereafter have not been considered. 

NOTE ON REFERENCING:  

This study adopted the UWC Faculty of Law referencing and style guide for graduate 

students and adheres to additional supervisor-specific rules and requirements. 

Complete details of each source referenced herein is available in the bibliography. 

 

 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

https://uwcscholar.uwc.ac.za/home



 7 
  

ACKNOWLEDGEMENTS 

I give thanks to God for the opportunity and strength to complete my Master of Laws 

in Environmental law. Your grace and mercy have brought me this far.  

I would like to thank and acknowledge my supervisor, Dr Rochine Melandri 

Steenkamp, for her learned input and supervision over my study and postgraduate 

career. Thank you so much for your support and encouragement to attend 

conferences and present some of my research. Without you, I would not have 

completed this study and entered academic spaces and contributed to discussions I 

never would have imagined were possible. Thank you. 

My gratitude further extends to Prof Angela Van Der Berg, the Director of the Global 

Environmental Law Centre; the Dean: Faculty of Law and Prof Benyam Mezmur for 

financial assistance to attend and present some of my research at the Environmental 

Law Association Student Conference (2025). Your support enabled me to network with 

my peers in the field of environmental law and to have my research reviewed by key 

scholars who have extensive experience in the field and related research. 

I am deeply grateful to the GT Scholarship Program for funding my studies and 

granting me the opportunity to grow and gain insight into how life as a researcher and 

teacher of law is likely to be. 

 
My postgraduate journey has been nothing short of a rollercoaster ride: intense, 

emotionally challenging, unpredictable and full of hurdles yet rewarding and exciting. 

I am thankful to my family and friends for their emotional, spiritual and academic 

support. You have immensely contributed to my growth and academic success. 

Finally, to my grandmother, Francinah Ntombizanell Mooko, thank you for your prayers 

and wisdom. You have always rooted for me and encouraged me to pray and let God 

lead. Without you, I would have failed many times. Thank you for believing in me. 

‘How beautiful on the mountains are the feet of those who bring good news, who 

proclaim peace, who bring good tidings, who proclaim salvation, who say to Zion, 

“Your God reigns!”’ (Isaiah 52:7, New International Version) 

https://uwcscholar.uwc.ac.za/home



 8 
  

DEDICATION 

I dedicate this study to my lovely mother, Virginia Tshiamo Mooko, who practiced as 

a professional nurse for over 30 years with compassion, resilience and steadfast 

commitment to community welfare. She has tended to countless individuals, many of 

them mine workers and their families, through her tireless work in public health 

facilities such as Pako Seboko clinic and Tshwaragano Gateway clinic, both situated in 

communities surrounding mines. 

She has taught me that education is both a duty and a gift, as exemplified by her own 

life. In her, I see the embodiment of service and the enduring force of knowledge. I 

congratulate her on her recent achievement of the Advanced Diploma in Primary 

Health Care which is a commendable accomplishment befitting her life characterised 

by learning, healing and community love. 

 
 

 

 
 
 
 
 
 
 
 
 
 
 

 

 
 
 
 

 

https://uwcscholar.uwc.ac.za/home



 9 
  

LIST OF ABBREVIATIONS  

COIDA  Compensation for Occupational Injuries and Diseases Act 

DFFE  Department of Forestry, Fisheries and the Environment 

DMRE  Department of Mineral Resources and Energy 

EIAs  Environmental Impact Assessments 

EMPRs  Environmental Management Programmes 

ERA  Environmental Risk Assessment 

GDP  Gross Domestic Product 

NEMA  The National Environmental Management Act 

MHSA  Mine Health and Safety  

MHSC  Mine Health and Safety Council 

MPRDA Mineral and Petroleum Resources Development Act 

ODMWA Occupational Diseases in Mines and Works Act 

ONIHL  Occupational Noise Induced Hearing Loss 

SGDs  Sustainable Development Goals 

US  United States of America 

UNDP  United Nations Development Programme 

WEF  World Economic Forum 

WHO  World Health Organization 

https://uwcscholar.uwc.ac.za/home



 10 
  

ABSTRACT 

The extraction of mineral resources forms the bedrock of South Africa’s economy, 

contributing to employment, the country’s GDP and overall socio-economic 

development. And yet, this extraction has substantial environmental and human health 

costs. Over the years, South Africa has built a comprehensive legislative framework 

regulating environmental management, the exploitation of mineral and petroleum 

resources and the industry’s occupational health and safety standards. Nonetheless, 

the mining industry continues to expose employees to risks and hazardous conditions 

exceeding the occupational exposure limits. This demonstrates how the South African 

mining industry often prioritises production over health risk mitigation measures, 

leading to a high prevalence of occupational illnesses and unfavourable working 

conditions. 

This study analyses the existing corpus of environmental and mining legislation to 

determine the extent to which it addresses health risk mitigation within South Africa’s 

mining industry. While existing literature examines the negative impacts of mining 

activities and the role of the law in ensuring compliance with mining and environmental 

law, a critical gap remains in the integration of health risk mitigation within the 

framework of South Africa’s constitutional environmental right and environmental 

legislation. Through a desktop analysis of South Africa’s mining and environmental 

legislative framework including the Mineral and Petroleum Resources Development Act 

28 of 2002 and the National Environmental Management Act 107 of 1998, together 

with relevant case law and secondary sources, this study evaluates whether the 

current legal framework incorporates health risk mitigation to protect mine workers’ 

environmental and health rights. it argues for stronger integration between 

environmental law, occupational health and safety frameworks, and mining law to 

ensure more structured and consistent health risk mitigation in the mining sector. 

KEYWORDS 

Mining Law, Environmental Law, Mine Health and Safety, Health Risk Mitigation, 

Occupational Health and Safety, Socio-Economic Development 
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CHAPTER 1: INTRODUCTION 

1.1 Background and problem statement 

South Africa has been mining for over a century, and it remains one of the world’s 

most geologically rich in minerals in many regions.1 The South African mining sector 

also contributes significantly to the affluence of the economy in the country.2  This is 

seen through the industry’s 2023 total revenue of 654 billion South African Rands.3 

This revenue contributed 8 per cent to South Africa’s Gross Domestic Product (GDP).4 

In 2023, the country’s two leading mining companies had a combined market 

capitalisation of 458 billion South African Rand.5 The mining sector further provides 

an estimated number of 471 882 jobs in South Africa.6 In a country where the 

unemployment rate is at 31,9 per cent,7 this contribution is significant.  

However, the mining industry has left a long-documented trail of environmental 

degradation and exposure to hazardous substances and respiratory diseases.8 The 

Department of Mineral Resources and Energy’s (DMRE) occupational health reports 

indicate that mining employees are often exposed to hazards exceeding the 

 
1 Department of Minerals and Energy A Strategic Framework for Implementing Sustainable 
Development in the South African Mineral Sector: Towards Developing Sustainable Development Policy 
and Meeting Reporting Commitments’ (2007) 15. 
2 Kane-Berman J ‘Mining in SA: Then, Now, and into the Future’ 2017 available at  
http://www.politicsweb.co.za (accessed 15 April 2024).   
3 Statista ‘Mining Industry Revenue in South Africa 2013-2023’ (2024) available at 
https://www.statista.com/statistics/1342869/south-africa-mining-revenue/ (accessed 23 November 
2024). 
4 Stats SA ‘Growth Domestic Product: Q4 2023’ 2024  available at 
https://www.statssa.gov.za/publications/P0441/GDP%202023%20Q4%20(Media%20presentation).pd
f (accessed 15 April 2024). 
5 See Statista ‘Market Capitalization of the Leading Mining Companies in South Africa in 2023’ available 
at https://www.statista.com/statistics/1014904/south-africa-leading-mining-companies/ (accessed 23 
November 2024). 
6 African Mining Market ‘South Africa’s Mining Employment drops again in Q3 2024’ available at 
https://africanminingmarket.com/south-africa-mining-employmentdrops-again-in-q3-2024/20683/ 
(accessed 20 February 2025). 
7 South African Government News Agency ‘SA’s Unemployment Rate Declines to 31.9%’ available at 
https://www.sanews.gov.za/south-africa/sas-unemployment-rate-declines-
319#:~:text=South%20Africa's%20official%20unemployment%20rate,Statistics%20South%20Africa
%20on%20Tuesday (accessed 21 February 2025). 
8 Areezo S & Badri A ‘Identification and Categorization of Hazards in the Mining Industry: A Systematic 
Review of the Literature’ (2023) 15 International Review of Applied sciences and engineering 1. 
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occupational exposure limit.9 Fossil fuel extraction and mineral production create 

major health problems for workers, which extend across the entire life cycle of these 

activities. Amongst others, there are high rates of respiratory disease such as silicosis 

and tuberculosis, occupational noise-induced hearing loss, decreased fertility, cancers 

and musculoskeletal injuries.10 South Africa holds 88 per cent of the world’s platinum 

reserves.11 This means that South Africa holds the largest reserves worldwide and 

therefore carries the burden (and risk) of the world’s demand.  The global demand for 

these minerals continues to skyrocket, meaning that hazardous extraction activities 

are likely to continue. These health risks can therefore not be eliminated entirely but 

only mitigated as far as reasonably possible to protect those working in the sector.  

Moreover, South Africa is currently undertaking a just (energy) transition. As the 

country shifts from a highly carbon-intensive, coal-based energy system and seeks to 

increase renewable energy and other low-carbon alternatives, there is increasing 

demand for what is known as transition minerals. 12 These minerals include platinum 

group metals, manganese and other minerals in which South Africa holds significant 

reserves.13  The legal system needs to establish worker and community health as its 

main priority to prevent environmental injustice and health risks from emerging 

employment opportunities in mining areas. These tensions have also made their way 

into just (energy) transition debates,14 which emphasise the importance of balancing 

decarbonisation, economic development, and decent, safe working conditions in 

 
9 South Africa Government ‘Minister Gwede Mantashe: Releases 2022 Mine Health and Safety Statistics’ 
01 February 2023 available at https://www.gov.za/news/media-statements/minister-gwede-mantashe-
release-2022-mine-health-and-safety-statistics-01-feb (accessed 23 November 2024). 
10 Utembe W, Faustman E & Matatiele P et al ‘Hazards Identified and the Need for Health Risk 
Assessment in the South African Mining Industry’ (2015) 12 Human & Experimental Toxicology 1212. 
11 Statista ‘Mining Industry Revenue In South Africa 2013-2023’ (2024) available at 
https://www.statista.com/statistics/273624/platinum-metal-reserves-by-country/ (accessed on 23 
November 2024). 
12 The Presidency South Africa’s Just Energy Transition Investment Plan (JET IP) for the Initial Period 
2023–2027 (2022) (JET-IP), see also Sokona Y et al Just Transition: A Climate, Energy and Development 
Vision for Africa (Independent Expert Group on Just Transition & Development, 2023) (2023) 52 - 56. 
13 Statista ‘Mining Industry Revenue in South Africa 2013-2023’ (2024) available at 
https://www.statista.com/statistics/273624/platinum-metal-reserves-by-country/ (accessed on 23 
November 2024). 
14 The Presidency South Africa’s Just Energy Transition Investment Plan (JET IP) for the Initial Period 
2023–2027 (2022) (JET-IP), see also Sokona Y et al Just Transition: A Climate, Energy and Development 
Vision for Africa (Independent Expert Group on Just Transition & Development, 2023) (2023) 52 - 56. 
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extractive industries.15 Just transition debates have emphasised workers’ rights, health 

and participation in decisions about decarbonisation and mine closures.16 These 

debates show how a human rights-based and worker-centred transition is important 

to ensuring that climate and transition policy do not worsen the current labour 

challenges but rather promotes social justice as an inherent part of environmental and 

climate justice.17 

The Constitution of the Republic of South Africa, 1996, guarantees everyone a right 

to an environment not harmful to human health and well-being.18 The state is 

obligated in terms of section 7(2) of the Constitution to ensure that the rights in the 

Bill of Rights are fulfilled.19 As such, the state must legislate and put measures in place 

to ensure that the right to a healthy environment is ’respected, protected, promoted 

and fulfilled’. In terms of the judgement in Trustees for the time being of Groundwork 

Trust v Minister of Environmental Affairs,20 this right is immediately realisable. This 

means that everyone is entitled to an environment that does not put their health and 

well-being at risk and to demand of the government to prevent conditions that unduly 

endanger this right. The interpretation of this right is important for this study as it will 

highlight the ongoing tension between the profit-driven mining industry and the 

protection of mine workers’ environmental, health and safety interests. 

It is widely acknowledged that the right to a healthy environment is interconnected 

with other fundamental human rights.21 The Stockholm Declaration recognises this 

link and further states that the right to life and well-being is dependent on a healthy 

 
 
16 Sokona Y et al Just Transition: A Climate, Energy and Development Vision for Africa (Independent 
Expert Group on Just Transition & Development,2023) (2023)52 & 62; & Cole M, Canpolat E & Sijapati 
B ‘Profiling Risk in South Africa’s Just Transition: Who Is Left Behind?’ (2024) 129 Energy Research & 
Social Science 2. 
17 Sokona Y et al Just Transition: A Climate, Energy and Development Vision for Africa (Independent 
Expert Group on Just Transition & Development,2023) (2023)52 & 62; & Cole M, Canpolat E & Sijapati 
B ‘Profiling Risk in South Africa’s Just Transition: Who Is Left Behind?’ (2024) 129 Energy Research & 
Social Science 2. 
18 Section 24(a) of the Constitution of the Republic of South Africa ,1996 (the Constitution). 
19 Section 7(2) and 24 of the Constitution. 
20 Trustees for the time being of Groundwork Trust v Minister of Environmental Affairs (39724/2019) 
[2022] ZAGPPHC 208.  
21 Du Plessis A ‘The Promise of ‘Well-Being’ In Section 24 of the Constitution of South Africa (2018) 34 
SAJHR 193. 
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environment.22 Therefore, any contravention of section 24(a) violates other 

fundamental human rights offered in the Bill of Rights and international human rights 

law. This right is arguably also linked to access to health care, fair labour practices 

and safe working conditions, all of which underscore this study. Soyapi and Kotzé, 

describe the dichotomy of the South African mining industry wherein workers are 

subjected to bad working environment and living conditions that are harmful to their 

health and well-being as ‘environment-related slow violence’.23 This concept of slow 

violence is particularly relevant, as workers often lack a strong voice and endure 

constant fear of job loss, while simultaneously experiencing the ecological and health 

aftermath of these extractive activities, thus making them more vulnerable than 

surrounding communities, who may have a greater capacity to advocate for their 

rights. This points to a significant failure in the recognition and protection of the mine 

workers’ rights. 

The mining workplace is beyond just a site of economic production and extraction. It 

is part of the “environment” within which humans exist and which must therefore not 

be harmful to their health or wellbeing.24 Accordingly, South Africa has introduced a 

corpus of environmental legislation, government policies and regulatory frameworks 

with the objective of mitigating health risks within the industry. The primary mining 

legislative framework, the Mineral and Petroleum Resources Development Act 28 of 

2002 (MPRDA), is centred around sustainable development of the mineral and 

petroleum resources in the country.25 The MPRDA has the task of ensuring, among 

others, socio-economic development, social responsibilities of mines, promotion of 

employment, and advancement of the social and economic welfare of all South 

Africans.26 Relying on the objectives of the MPRDA, mining companies often prioritise 

profits, job creation and economic growth over health risk mitigation measures. 

Resulting in poor working conditions, such as exposing workers to hazards exceeding 

the occupational exposure limit, therefore violating the mine workers’ constitutional 

 
22 United Nations Conference on the Human Environment, 1972 A/CONF.48/14/REV.1 (1971). 
23 Soyapi C & Kotze L “Environmental Justice and Slow Violence: Marikana and the Post-Apartheid South 
African Mining Industry in Context” (2016) 49 Nomos Verlagsgesellschaft MbH 401. 
24 See the definition of the ‘environment’ which will be unpacked in Chapter 3 of this study. 
25 Section 2(e) of the MPRDA.  
26 Section 2 of MPRDA.  
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rights. Economic interests in the mining sector continue to compete with workplace 

health priorities, creating ongoing challenges for the effective mitigation of 

occupational risks.  

The Mine Health and Safety Act 29 of 1996 (MHSA),27 has the aim of balancing the 

health and safety of the mining employees with the economic goals of mining 

companies. The purpose of the Act is to further ensure that there is effective 

monitoring of the health and safety conditions in mines.28 The MHSA outlines the 

duties of the employers, inclusive of the requirement of undertaking a risk assessment 

of hazards in their mining activities and having a health and safety policy.29 Recent 

amendments to the MHSA,30 include the 2025 Guideline for a Mandatory Code of 

Practice for Change Management, the Guideline for a Mandatory Code of Practice on 

the Prevention of Fires at Mines, and amendments to the regulations on rescue, 

emergency preparedness and first aid. Additionally, a Guidance Note on the Prevention 

and Management of Non- Communicable Diseases and Mental Health Disorders in the 

South African Mining Industry provides further support for worker health and safety.  

The Minister of Mineral and Petroleum Resources, through the DMRE, published a 

notice of intention to introduce a Mine Health and Safety Amendment Bill of 2024 in 

Parliament.31 This Bill seeks to, amongst others, strengthen the enforcement 

provisions and penalties, and the composition of the Mine Health and Safety Council.32 

The DMRE aims to reduce the high number of fatalities in the mining industry and this 

amendment is reported to be significant in ensuring strong compliance and 

enforcement of the MHSA, therefore, saving lives and improving the standard of health 

and safety in mines.33 However, the effectiveness of these instruments depends on 

 
27 Act 29 of 1996 (MHSA). 
28 Section 1 of MHSA. 
29 The Safety in Mines Research Advisory Committee A Handbook Occupational Health Practice in the 
South African Mining Industry (2001) 4. 
30 See GN 6443 in GG 53025 of 18 July 2025, GN 6329 in GG 52883 of 20 June 2025, GN 6328 in GG 
52883 of 20 June 2025, and GN 6052 in GG 52388 of 28 March 2025. 
31 DMRE Mine Health and Safety Amendment Bill (B-2024) in GN 5424 in GG 51390 of 14 October 2024. 
32 DMRE Publication of Explanatory Summary of the Mine Health and Safety Amendment Bill in GN 5424 
in GG 51390 of 14 October 2024. 
33 SA Government ‘Statement of the Cabinet Meeting held on 09 October 2024’ available at 
https://www.gov.za/sites/default/files/9%20October%202024%20FACTSHEET.pdf (accessed 23 
November 2024). 
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how well they are implemented, integrated into the existing corpus of laws, and 

enforced. 

The 2001 Handbook On Occupational Health Practice in the South African mining 

industry provides a guideline of a desired risk assessment and/ mitigation.34 

Accordingly, once hazards have been identified they must be assessed and the 

following questions answered: what potential harm does the hazard present; how 

severe the consequences will be, and how many people will be at risk, and so forth.35 

Upon this evaluation, mitigation involves, notifying the workers of the hazards and the 

potential risk, to which the Act empowers them to refuse to work under dangerous 

circumstances.36 Against this backdrop, health risk mitigation in the mining sector can 

be understood as the set of legal, institutional and practical measures aimed at 

identifying, preventing, reducing and managing these hazards before they potentially 

cause or aggravate harm to mine workers’ health. Health risk mitigation is therefore 

not limited to compensating harm after the fact or reacting to accidents. It requires 

proactive, precautionary and integrated action across environmental, mining, 

occupational health and public health regimes to ensure that mining does not result 

in environments that are harmful to health or well-being. 

Additionally, the Mining Charter, 2018,37 through its principles of living conditions, also 

touches on the importance of mining companies to prioritise the health and well-being 

of its employees.  To achieve this, companies implement 'vetting' processes and 

authorisation requirements, some of which align with the National Environmental 

Management Act (NEMA),38 enacted to give effect to section 24(b). This Act provides 

a framework for environmental management and decision-making principles and 

requires environmental impact assessments (EIAs) for listed activities that may 

adversely affect human health and well-being and the environment. Regardless of this 

 
34 The Safety in Mines Research Advisory Committee A Handbook Occupational Health Practice in the 
South African Mining Industry (2001) 5. 
35 The Safety in Mines Research Advisory Committee A Handbook Occupational Health Practice in the 
South African Mining Industry (2001) 5. 
36 MHSA. 
37 The Broad-Based Socio-Economic Empowerment Charter for Mining and Minerals Industry in GN 1002 
in GG 41934 of 27 September 2018 (Hereafter the Mining Charter). 
38 The National Environmental Management Act 107 of 1998 (hereafter the NEMA). 
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legal framework, integrating health risk mitigation and compliance monitoring with 

economic pursuits by mining companies remains a challenge. The major focus is on 

section 24(b) of the Constitution which embeds the principle of sustainable 

development.39 NEMA, focuses more on the integration of socio-economic growth and 

ecological sustainability. Its objectives are to ensure that the environment is protected, 

and the exploitation thereof is justifiable. It is safe to say that NEMA and MPRDA are 

centred around socio-economic rights (second generation rights) and the principle of 

sustainable development in section 24(b) of the Constitution.  

In the interpretation of the health and environmental impacts of mining, the focus has 

often been on the communities located within or near mining areas, especially within 

the context of their environmental rights.40 However, mine workers, beyond being part 

of these communities, also have an entitlement to a right to an environment not 

detrimental to their health and well-being. In fact, in terms of the interpretation of the 

‘environment’ in section 1 of NEMA, with its broader scope including the ‘surroundings 

within which humans exist’,41 places the work environment within the scope of section 

24 of the Constitution. Therefore, the workers’ right to a safe and healthy working 

environment is not only a principle of statute, but arguably a constitutionally 

entrenched right that requires the state’s accountability and efforts to regulate the 

working conditions, inclusive of the mining the sector. 

In addition, recent developments in climate and energy policy, including commitments 

to a just (energy) transition and the growing focus on transition minerals, create new 

pressures and risks.42 In the rush to secure investment, maintain energy security and 

position South Africa as a supplier of critical minerals, there is a danger that health 

risk mitigation for mine workers and surrounding communities may be sidelined or 

treated as secondary to economic and climate objectives. This would be at odds with 

the Constitution, with the emerging international right to a clean, healthy and 

 
39 Section 24(b)(iii) of the Constitution. 
40 See the literature review below. 
41 Section 1 of NEMA. 
42 See the Climate Change Act 22 of 2024; and Department of Mineral Resources and Energy, South 
Africa, Integrated Resource Plan 2023 (2023). Also see Sokona Y et al Just Transition: A Climate, Energy 
and Development Vision for Africa (2023) Independent Expert Group on Just Transition & Development: 
Just Transition Africa. 
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sustainable environment, and with international labour standards on safe and healthy 

working conditions. 

With the above in mind, this study aims to analyse how the existing environmental 

legal framework addresses health risk mitigation in the context of the mining sector.  

1.2 Rationale 

There are several reasons why a legal study on health risk mitigation for mine workers 

in South Africa is required. First, although South Africa’s legislative framework is often 

cited as a progressive legal framework, persistent levels of occupational disease, injury 

and untimely death in the mining sector, as noted above, indicate that this framework 

is not working as effectively as it should for mine workers. The disjuncture between 

the formal protection of environmental and health rights and the lived reality of many 

mine workers suggests that health risk mitigation has not been fully integrated into 

the design, interpretation and implementation of mining and environmental laws. This 

detailed legal doctrinal study is therefore necessary to unpack how existing 

instruments conceptualise health risk mitigation. 

Second, much of the scholarship, both domestically and globally, on environmental 

rights and environmental constitutionalism, focuses instead on the impacts of mining 

on communities, ecosystems and broader questions of sustainable development in the 

mining sector, whereas literature on occupational health and safety tends to treat 

mine health and safety as a specialised labour or technical field. The impact of this is 

that the health and safety of mine workers’ often sits at the borders of the debates on 

environmental rights, and consequently environmental rights are often side-lined in 

mine health and safety discussions. To this end, this study aims to bridge that divide. 

By treating the mining workplace as part of the ‘environment’ protected by section 24 

and by reading mine workers’ health through the lens of environmental and human 

rights, the thesis aims to contribute to a more integrated understanding of health risk 

mitigation in South African law.  

Last, the thesis responds to ongoing concerns about institutional fragmentation and 

weak enforcement in environmental health and mine health governance. Different 

departments and spheres of government share responsibility for environmental 

https://uwcscholar.uwc.ac.za/home
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management, occupational health and safety, public health and mining regulation. 

Without clear allocation of duties, effective co-ordination and a common normative 

framework, health risk mitigation efforts can become fragmented and inconsistent. By 

examining how the Constitution, NEMA, the MPRDA, the MHSA and related 

instruments allocate responsibilities and interact, the study seeks to clarify where 

responsibility lies and how it might be better structured to protect mine workers. 

1.3 Research question (s) 

This study has the following as its primary research question: 

To what extent does the South African legal framework address health risk mitigation 

in the context of the mining sector? 

In order to unpack the primary research question, this study is guided by the following 

subsidiary research questions: 

• What are the key health risks faced by mine workers in South Africa, and how 

do the historical and socio-economic conditions shape these risks? 

• To what extent does the environmental legislative framework protect mine 

workers from harmful environmental conditions in the workplace? 

• To what extent do the mining and the occupational health and safety legal 

frameworks regulate health risk mitigation in the workplace? 

• What gaps exist in the current legal framework, and how can mining and 

environmental law be better integrated to strengthen health risk mitigation for 

mine workers? 

1.4 Aims of the study 

This study aims to critically analyse the extent to which the South African legal 

framework addresses health risk mitigation for mine workers. It further aims to identify 

and evaluate the gaps between formal legal protections and the lived realities of mine 

workers, and to consider how the environmental, mining and occupational health and 

safety legal frameworks may be better aligned to strengthen health risk mitigation in 

the mining industry. 
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1.5 Research methodology 

This study makes use of a doctrinal legal methodology comprising of a desktop 

literature review of primary and secondary sources of law. The primary legal sources 

include the Constitution of the Republic of South Africa, 1996, legislation, policy and 

case law in the domain of environmental law, mining law, and occupational health and 

safety law.43 The secondary legal sources include journal articles, book chapters, 

books and research reports relevant to the history of mining, environmental justice, 

sustainable development, and health risk mitigation in the mining context. 

This legal research method is supported by a literature review of non-legal sources, 

including journal articles, research reports, scientific reports, in the field of medicine 

and health, particularly reflecting on mine workers’ health and safety. It is envisioned 

that this approach will enable the author to identify and discuss the scope of the 

violation of the right to health of mine workers and highlight the failures of the 

legislative framework to effectively integrate health risk mitigation into environmental 

law. On this basis, the study demonstrates the need for a comprehensive more 

coherent and integrated legal approach and makes recommendations for compliance 

mechanisms within the mining industry. 

This study acknowledges that empirical fieldwork or interviews with inspectors, unions 

and mine workers, would significantly have enriched the research undertaken. 

However, in the absence of such fieldwork, the study relies heavily on statistics, 

reports, and secondary health literature. 

1.6 Literature review  

There is comprehensive scientific research on the negative impacts of mining activities 

and the health and well-being of communities surrounding mines.44 Yet, the literature 

on the connection between mining, the environment and health and safety has 

received relatively limited attention. Several bodies of literature therefore underpin 

this study, including environmental health rights, occupational health and safety, mine 

 
43 The researcher acknowledges that other fields of the law including labour, health etc are applicable 
to the topic under discussion, but due to the scope of the study these will not be unpacked. 
44 Utembe W, Faustman E & Matatiele P et al ‘Hazards Identified and the Need for Health Risk 
Assessment in the South African Mining Industry’ (2015) 12 Human & Experimental Toxicology 1212. 
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health and safety, environmental justice and mining, and just transition and transition 

minerals. Collectively, these bodies of work provide a rich foundation for 

understanding why health risk mitigation for mine workers matters. 

Pelders and Nelson,45 account the dire living conditions of most mine-surrounded 

communities to the legacy of the South African mining industry. They paint a clear 

picture of the poor socio-economic conditions, including poor health and the influx of 

bachelor migrant workers. They scrutinise the Mining Charter, with specific reference 

to its shortcomings on its principles of living conditions of mine workers.46 This article 

is premised on the very understanding that poor living conditions have adverse effects 

on health and the quality of life. However, it does not delve into the working conditions 

of these workers, who also stay in poor conditions. This study will bring focus to this 

gap by interrogating the influence of the Mining Charter on the working environment 

of mine workers.  

Minguet,47 demonstrates how the victims of ‘pollution’ are poorer than the industries 

causing it, worsening already existing inequalities. The living conditions of the people 

living in communities around such industries worsen as their environment deteriorates, 

their food, water and air contaminated, and the faces behind the industries only get 

richer.48 Although it is trite that the communities surrounding mines constitute of mine 

workers, Minguet does not write from that perspective. Nonetheless, her article 

consists of themes against which this study will be able to indicate that mine workers 

do not directly benefit from the economic pursuits of mining companies that fail to 

consider their health and well-being. 

Soyapi and Kotzé, writing on the Marikana Massacre, broadly look at the harm the 

impacts of mining and its socio-economic pursuits have through the lenses of two 

concepts, ‘slow violence’ and the environmental justice movement.49 Contrarily, the 

 
45 Pelders J & Nelson G ‘Living Conditions of Mine Workers from Eight Mines in South Africa’ (2019) 36 
Development Southern Africa 265-282. 
46 Pelders J & Nelson G ‘Living Conditions of Mine Workers from Eight Mines in South Africa’ (2019) 36 
Development Southern Africa 265-282. 
47 Minguet A ‘Environmental Justice and Restorative Justice’ (2021) 4 Int’l Restorative Just 60-80.  
48 Minguet A ‘Environmental Justice and Restorative Justice’ 66. 
49 Soyapi C & Kotze L ‘Environmental Justice and Slow Violence: Marikana and the Post-Apartheid South 
African Mining Industry in Context’ (2016) 49 Nomos Verlagsgesellschaft Mbh 401. 
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writers do not address health risk mitigation in the workplace for the benefits of the 

mine workers. They do define, on one hand, ‘slow violence’ as the gradual harm that 

takes place without immediate or visible effects. On the other hand, they describe 

environmental justice as the need for an equal enjoyment and burdens of the 

environment without discrimination.50 This concept of slow violence is closely linked 

to the voicelessness of mine workers in living and working conditions that are harmful 

to their health and well-being.51 This study argues that the pursuit of economic growth 

is often achieved at the peril of workers, who seldom enjoy environmental benefits 

and instead carry disproportionate environmental and health burdens. This study 

evaluates the existing legal framework and makes recommendations for legal reform 

that will strengthen health risk mitigation in the workplace. 

Rice et al,52 conducted research on 15 mining sites, over 3 provinces with the aim of 

comprehending the extent of health priorities in different mining communities.  Their 

study indicates the limitation of the research, inclusive of the little data on the 

outcomes not related to mortality in the health system. Additionally, the study reveals 

the absence of data relating to health impacts associated with air pollution.53 Their 

research paints a vivid picture on the health conditions of the people in communities 

surrounding mines. This research supports the argument that the strengthening of the 

laws and regulations relevant to mine health and safety should not be as a matter of 

consequence only to what the DMRE has reported, which may not necessarily be the 

precise representation of the outcomes of the lack of adequate health risk mitigation 

in mines. Instead, legal reforms must directly address the broader health and safety 

challenges in the mining sector, particularly in light of their constitutional right to work 

in an environment not harmful to their health and well-being. 

 
50 Soyapi C & Kotzé L ‘Environmental Justice and Slow Violence: Marikana and the Post-Apartheid South 
African Mining Industry in Context’ (2016) 49 Nomos Verlagsgesellschaft Mbh 401. 
51 Soyapi C & Kotze L ‘Environmental Justice and Slow Violence: Marikana and the Post-Apartheid South 
African Mining Industry in Context’ (2016) 49 Nomos Verlagsgesellschaft Mbh 401. 
52 Rice B, Boccia D & Carter D et al ‘Health and Wellbeing Needs and Priorities in Mining Host 
Communities in South Africa: A Mixed-Methods Approach for Identifying Key SDG3 Targets’ (2022) 22 
BMC Public Health 1. 
53 Rice B, Boccia D & Carter D Et Al 4. 
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Leonard,54 investigates how these injustices occur in the presence of the state’s 

custodianship. Minguet and Soyapi and Kotzé demonstrate in their papers how the 

government plays a role in environmental justice. Leonard, on the other hand, argues 

that the statutory requirement of environmental impact assessments and 

environmental authorisations amongst others, falls short of their intended purposes 

because the government does not follow the statutory processes. Other scholars like 

Murcott, have engaged in a lively debate on the nature of section 24(a), with some 

reading it as an immediately realisable right that imposes positive duties to prevent 

harm “here and now”, and others like Kidd emphasising its programmatic and 

aspirational character. This too, is relevant for this study, as the research asserts that 

the mining workplace is part of the “environment” that must not be harmful to health 

or wellbeing. 

The literature discussed above, offers several important arguments for this research. 

However, they do not address how the current mining and environmental legal 

frameworks provide for health risk mitigation for mine workers who are often 

subjected to significant health and safety risks, which are aggravated by social, 

economic and environmental conditions. This study aims to fill in this gap through its 

analysis of the South African legislative framework and make recommendations for 

the integrated approach to protect workers’ rights whilst promoting development. 

1.7 Chapter outline 

Chapter 1 – Introduction 

Chapter 1 provides the introduction and an overview of the study. This chapter 

highlights the rationale of the study and provides an overview of the literature that 

forms the basis of this study.  

 

 

 
54 Leonard L ‘Mining Corporations, Democratic Meddling and Environmental Justice in South Africa’ 
(2018) 7 Soc Scie 2. 
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Chapter 2 – A broad overview of health risk mitigation and the state of 

health and safety of mine workers 

Chapter 2 provides the factual and conceptual foundation for the study. It offers an 

overview of the South African mining industry, including its geographical and historical 

development, and examines the socio-economic conditions of mine workers alongside 

the health and safety implications of their living and working environments. The 

chapter then conceptually unpacks “health risk mitigation” by outlining its core 

elements in occupational health practice.  

Chapter 3 – The scope of the environmental legislative framework towards 

protecting the mine worker’s health and safety 

This chapter evaluates the broad environmental legislative framework as it relates to 

health and safety of those working in the mining sector. It further investigates the 

extent to which this framework places the mine workplace within the ambit of section 

24 of the Constitution. 

Chapter 4 – The integration of health risk mitigation into the mining legal 

framework  

This chapter investigates existing health regulations within the mining legal framework 

and analyse the shortcomings of the framework in relation to compliance and 

enforcement. The Chapter also determines if the framework is suitable for the present 

time and find relevance beyond the historical circumstances that led to its existence. 

Chapter 5 – Conclusion and recommendations 

This chapter concludes the research study and provides recommendations on possible 

legislative reform and how government policies may better achieve the integration of 

health risk mitigation in mining initiatives and policies. Further recommendations are 

made on effective enforcement mechanisms of mine workers health regulatory 

framework. 
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CHAPTER 2 – A BROAD OVERVIEW OF HEALTH RISK MITIGATION AND THE 

STATE OF HEALTH AND SAFETY OF MINE WORKERS 

2.1 Introduction 

South Africa is home to more than half of the world’s reserves of manganese, 

chromium, and platinum group metals. The country also possesses at least 40 per 

cent of the world’s deposits of gold, vanadium, and vermiculites. The mining industry 

has made undeniably positive contributions to the country’s GDP and the economy at 

large.55 Nonetheless, there is a substantial body of evidence that mining is associated 

with adverse environmental and occupational health outcomes for workers and for 

communities living near mines.  

This chapter provides the foundation for the legal analysis that follows. It does four 

things. First, it sketches the geographical and commodity landscape of South African 

mining to show how geology, depth, and method of extraction shape patterns of 

exposure. Second, it summarises the sector’s socio-economic importance with a 

careful pivot to the occupational health implications of the industry’s historical 

development. Third, it sets out the principal hazard domains, exposure pathways, and 

observed health outcomes for mine workers, linking these to minimum elements of 

risk mitigation. Fourth, it identifies the key institutions and duty-bearers that shape 

the health and safety ecosystem in which the law operates. The study does not purport 

to provide an exhaustive account of the health impacts caused by mining, but instead 

to establish a detailed view of the risk environment in which the legal framework 

operates. The chapter will show that the South African mining industry is intricately 

and deeply woven into the country’s spatial, social, and economic fabric. Thus, an 

analysis of the health of mine workers must be underpinned by a wider understanding 

of the emergence of the industry, how it operates, as well as how it is changing. 

 

 

 
55 Department of Minerals and Energy A Strategic Framework for Implementing Sustainable 
Development in the South African Minerals Sector: Towards Developing Sustainable Development Policy 
and Meeting Reporting Commitments (2009) 3. 
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2.2 A broad overview of the South African mining industry 

The mining industry in South Africa continues to play a significant role in both the 

economy and society. As will be discussed below, the discovery of minerals like gold 

and diamonds in the nineteenth century resulted in rapid urbanisation, industrialisation 

and the development of advanced infrastructure across the country. The industry 

expanded diversifying these minerals and metals to include coal, iron ore, titanium, 

and platinum group metals, chromium, manganese and vanadium and many others.56 

Below, this study will briefly unpack the geographical landscape of the mining industry, 

the historical labour and occupational landscape, and its contribution to the country’s 

economy. This discussion will show where the mines are and where they are located, 

how the industry was built and who worked there, and why the sector still matters 

economically. Together, these sections provide essential context for understanding 

why health risk mitigation for mine workers in South Africa is both complex and urgent. 

2.2.1 The geographical landscape and institutional framework 

This section provides an overview of the geographical landscape of the mining industry 

and how the wealth has been distributed across the nation over the many years since 

the discovery of these mineral resources. This geographical distribution also has an 

influence on the occurrence of various kinds and severity of health risks connected to 

mining activities. Geographical factors such as physical location, climate, historical use 

of the land, and the geological setting are important in defining the exposure paths 

and concentrate hazards.57 

2.2.1.1 Gold (The Witwatersrand Basin, Gauteng Province) 

The Witwatersrand Basin, located in the Gauteng Province, lies on the Kaapvaal Craton 

and hosts the largest gold deposits in the world. The Kaapvaal Craton extends across 

to the Free State and North West Provinces where significant gold deposits are 

 
56 African Minerals Funding Association ‘Mining Landscape’ available at  
   https://africanmineralsfunding.co.za/mining-landscape-in-south-africa/  (accessed 26 January 2025). 
57 Mpanza M, Adam E & Moolla R ‘Dust Deposition Impacts at a Liquidated Gold Mine Village: Gauteng 
Province in South Africa’ (2020) 17 International Journal of Environmental Research and Public Health 
4. 
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mined.58 The Witwatersrand deposits date back to the 1880s and resulted in the rapid 

urbanisation of Johannesburg, Gauteng.59 The more recent statistics show a decline 

in gold production. By 2023, South Africa was producing of 96.6 tonnes of Gold, a 

huge decline from 580 tonnes in 1994.60 Nevertheless, the Witwatersrand remains one 

of the largest gold reserves in the world.61  

The geographic concentration of gold mining tailing (waste) in the Witwatersrand 

basin, and the close population proximity to the mines, frequently within the 100 

meters radius, resulted in significantly high exposure to pollution and health hazards.62 

Moreover, due to its geology, the Witwatersrand produces uranium in its gold bearing 

ores, which is often 10 times more in quantities than gold itself. Consequently, the 

tailings are radioactive and put the surrounding communities at a greater risk of 

radiation, linked to pneumonia, asthma and other respiratory diseases.63 This impact 

on the surrounding communities supports the argument that mine workers who are 

even closer to the sources of exposure, are more vulnerable to these health impacts 

noted above. 

2.2.1.2 Coal (Mpumalanga and Limpopo Provinces) 

Another key mineral found in South Africa is coal. Coal became prominent following 

the discovery of Gold in the Witwatersrand in the 1880s.64 The rapid industrialisation 

of the country required a high power capacity and rail way transportation for 

 
58 Minerals Council ‘Gold’ available at https://www.mineralscouncil.org.za/sa-mining/gold (accessed on 
26 January 2025). 
59 CJPME Foundation ‘Roots of Apartheid: South Africa’s Mining Industry’ (2014) 1 CJPME Foundation 
1. 
60 Minerals Council ‘Gold’ available at https://www.mineralscouncil.org.za/sa-mining/gold (accessed 
   on 26 January 2025). 
61 Minerals Council ‘Gold’ available at https://www.mineralscouncil.org.za/sa-mining/gold (accessed on 
26 January 2025). 
62 Mpanza M, Adam E & Moolla R ‘Dust Deposition Impacts at a Liquidated Gold Mine Village: Gauteng 
Province in South Africa’ (2020) 17 International Journal of Environmental Research and Public Health 
2,15. 
63 Mphaga K, Utembe W & Rathebe P ‘Radon Exposure Risks among Residents Proximal to Gold Mine 
Tailings in Gauteng Province, South Africa: A Cross-Sectional Preliminary Study Protocol’ (2024) 12 
Frontiers in Public Health 2. 
64 Kane-Berman J ‘Mining In SA: Then, Now, and into the Future’ 2017 available at 
https://www.politicsweb.co.za/documents/mining-in-sa-then-now-and-into-the-future--irr  (accessed 
25 January 2025). 
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commercial transaction of minerals.65 To date, South Africa relies on coal for over 70 

per cent of its electricity generation.66 Furthermore, majority of coal mines and  

thermal power stations are based in Mpumalanga Province, in the eMalahleni and 

Witbank areas.67 In the same breath, eMalahleni is a very important region for coal 

production; hosting about  80 000 coal miners (60-70 per cent of the country’s coal 

miners).68  

The geology of the coal bearing strata determines the release of hazardous 

components resulting in location-dependant regional contamination issues. The South 

African belt produces an element called arsenic (As) with significant amount 

discharged into aquifers and surface environment during mining operations within the 

defined geographical areas.69 Long term exposure to high levels of arsenic may 

increase the likelihood of developing cancer in internal organs such as, lungs, liver and 

the bladder. As such arsenic poisoning from drinking water in areas containing high 

levels of arsenic is a major concern.70  

Mpumalanga regions such as Witbank (Highveld) are considered one of the deadliest 

areas in the world due to the air pollution.71 The spontaneous burning of coal discard 

heaps and certain coal mining operations release harmful substances such as carbon 

 
65 Kane-Berman J ‘Mining In SA: Then, Now, And Into The Future’ 2017 available at 
https://www.politicsweb.co.za/documents/mining-in-sa-then-now-and-into-the-future--irr 
 (accessed 25 January 2025). 
66 Minerals Council SA ‘Coal: Key Facts and Figures’ available at https://www.mineralscouncil.org.za/sa 
mining/coal (Accessed 30 January 2025). 
67 Nel E, Marais L & Mqotyana Z ‘The Regional Implications of Just Transition in the World's Most Coal 
Dependent Economy: The Case of Mpumalanga, South Africa’ (2022) 4 Front. Sustain. cities  
68 Nel E, Marais L & Mqotyana Z The Regional Implications of Just Transition in the World's Most Coal-
Dependent Economy: The Case of Mpumalanga, South Africa (2022) 4 Front. Sustain. cities 
69  Davies T ‘Environmental Health Impacts of Mining in Africa’ 2017 Science Business Society Dialogue 
Conference. Academy of Science South Africa Available at 
https://www.assaf.org.za/files/Science%20BUsiness%20Dialogue%202017/T.C.%20Davies%20ASSA
F%20%20PRESENTATION.pdf (accessed 21 October 2025) 
70 Society for Mining, Metallurgy and Exploration ‘The role of Arsenic in the mining industry’ available 
at https://www.smenet.org/What-We-Do/Technical-Briefings/The-Role-of-Arsenic-in-the-Mining-
Industry (accessed 21 October 2025). 
71 Tladi B, Kambule N & Modley L ‘Assessing the Social and Environmental Impacts of the Just Energy 
Transition in Komati, Mpumalanga Province, South Africa’ (2024) 111 Energy Research & Social Sciences 
2. 
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dioxide, carbon monoxide, benzene, methane and others which could potentially harm 

the mine workers and the surrounding communities.72  

2.2.1.3 Platinum group metals (Limpopo and North West Provinces) 

The Bushveld Complex found in the North of South Africa holds and claims 80 per 

cent of the country’s platinum group metals’ production.73 More platinum group 

metals are found on the Western branch of the country hosting prominent mines 

like Anglo American Platinum and the Rustenburg, North West mines. Other 

reserves are found along the Limpopo province in the Marula and Motololo mines.74 

The platinum group metals (PGMs), also known as transition or critical minerals, 

play an essential role in the development of hydrogen fuel cells and electrolysers 

which are key elements in the growing hydrogen economy.75 The world’s transition 

to renewable energy places South Africa far ahead in the platinum market. The 

group metals are palladium, ruthenium, iridium, rhodium, platinum and osmium.76 

These group metals are known for their exclusive physiochemical properties such 

as their catalytic activity, among others.77 

The spatial distribution and geography of gold and platinum necessitate deep and 

confined underground mining operation in specific areas such as the Bushveld 

complex for platinum and Witwatersrand for gold.78 The extreme depth of these 

 
72 Laisani J & Jegede A ‘Impacts of coal mining in Witbank, Mpumalanga Province of South Africa: An 
eco-legal Perspective’ (2019) 8 Journal of Reviews on Global Economics 1590. 
73 Straits Research ‘Market Research Report :South African Platinum Group Metals Market Size, Share 
& Trends Analysis Report by Metal Type (Platinum, Palladium, Rhodium, Iridium, Ruthenium, Osmium), 
By Applications (Autocatalysts, Electricals and Electronics, Fuel Cells, Glass, Ceramics, and Pigments, 
Jewellery, Medical, Chemical Industry, Others) and Forecasts, 2024-2032’ available at 
https://straitsresearch.com/report/platinum-group-metals-market/south-africa (accessed 27 January 
2025). 
74 Straits Research ‘Market Research Report’ available at 
https://straitsresearch.com/report/platinumgroup-metals-market/south-africa (accessed 27 January 
2025). 
75  Zhang S, He X & Ding Y et al ‘Supply and demand of platinum group metals and strategies for 
sustainable management’ (2024) 204 Elsevier 1. 
76  Hughes A, Haque N, Northey S et al ‘Platinum Group Metals: A Review of Resources, Production and 
Usage with a Focus on Catalysts’ (2021) 10 Resources 1. 
77  Zhang S, He X & Ding Y et al ‘Supply and demand of platinum group metals and strategies for 
sustainable management’ (2024) 204 Elsevier 1. 
78  Cole M & Broadhurst J ‘Sustainable Development in Mining Communities: The Case of South Africa's 
West Wits Goldfield’ (2022) 4 Front. Sustain. Cities 3. See also Oberthur T ‘The Fate of Platinum-Group 
Minerals in the Exogenic Environment—From Sulfide Ores via Oxidized Ores into Placers: Case Studies 
Bushveld Complex, South Africa, and Great Dyke, Zimbabwe’ (2018) 8 Minerals 3. 
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minerals poses a heat and air flow challenge with a direct impact on the health of 

mine workers. Alongside heat exposure and confined shafts, the use of diesel-

power machines in platinum mining operations exposes workers to Diesel 

Particulate Matter (DPM), being a great health hazard.79 This demonstrates the 

hazards and risk, naturally occurring in the platinum group metals mines, posing a 

significant risk to workers life and health.  

2.2.1.4 Diamond (Northern Cape and Limpopo Provinces) 

The most known and appreciated mineral in the world is a diamond. South Africa first 

discovered diamonds in the 1860s, in Kimberly, the Northern Cape,80 an area now 

recognised as the diamond city. Kimberlite is the main source of diamonds in South 

Africa, mostly found in the Kimberley. Today, the biggest diamond producer in the 

country is the Venetia mine of the De Beers Group, producing 8 metric carat a year. 

Venetia is followed by the Finsch mine in the Northern Cape as the second biggest 

diamond producer in South Africa.81 Consequently, in 2022, diamond production in 

South Africa brought up sales in value of 27.7 billion South African Rands,82 indicating 

its significance in the global diamond market. 

However, the geological concentrate of kimberlite, contains rock fragments with low 

silica, high iron and magnesium contents.83 These are foundational elements for 

minerals which can develop into asbestos. Ultimately, several diamond mines are 

geographically located adjacent to asbestos deposits placing mine workers at a 

substantial risk of asbestos.84 This is yet another example of how the geographical 

 
79  Badenhorst C, Swanepoel J & Horn S ‘Preventing Another Health Tragedy: A Framework to Manage   
Diesel Particulate Matter in Underground Mines’ (2025) 125 J. S. Afr. Inst. Min. Metall. 77. 
80 Kane-Berman J ‘Mining In SA: Then, Now, And Into The Future’ 2017 available at 
https://www.politicsweb.co.za/documents/mining-in-sa-then-now-and-into-the-futureirr (accessed 25 
January 2025). 
81 Minerals Council SA ‘Coal: Key Facts and Figures’ available at https://www.mineralscouncil.org.za/sa-
mining/coal  (accessed 30 January 2025). 
82 Minerals Council SA ‘Coal: Key Facts and Figures’ available at https://www.mineralscouncil.org.za/sa-
mining/coal  (accessed 30 January 2025). 
83 Nelson G ‘Occupational Respiratory Diseases in the South African Mining Industry’ (2013) 6 Glob 
Health Action 90. 
84 Nelson G ‘Occupational Respiratory Diseases in the South African Mining Industry’ (2013) 6 Glob 
Health Action 90. 
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location of mines and mineral concentration also dictates the pathways to exposure of 

occupational hazards. 

2.2.1.5 Other significant minerals  

There is a variety of other minerals found in significant reserves across the country 

including manganese, iron ore, chrome and vanadium. The country is home to one of 

the largest iron ore producers globally, with a production of 61 million metric tonnes 

of iron ore in 2023.85 The Northern Cape hosts the main reserves of iron ore, with 

other substantial reserves found in the Mpumalanga and Limpopo provinces.86 

Manganese is also found in the Northern Cape, particularly on the Kalahari Basin in 

large reserves. The Kalahari Basin is home to 80 per cent of the world’s manganese.87 

Manganese is mostly used in the steel industry, where its unique physical composition 

is appreciated for strengthening steel and making it abrasion resistant.88 It is important 

to note that the Kalahari is a catastrophic geographical feature with the land itself 

containing high quantities of asbestos. The location is home to previously asbestos 

mining, with surrounding homes constructed with materials containing asbestos.89 

Notwithstanding the health impacts of manganese itself, the geology of the land 

exposes the communities to asbestos poisoning and tuberculosis, particularly during 

the process of extraction of manganese resulting in tremors that shake the asbestos 

contaminated land and buildings. 

As shown above, mineral extraction is not only ecologically invasive, but also harmful 

to human health, with its geological compositions and spatial distributions dictating 

the kinds and severity of the harm experienced. And yet, South Africa has mined for 

over a hundred years and continues to exploit its mineral resources to date. This study 

 
85 Statista ‘Mine Production of Iron Ore in South Africa from 2010 To 2023’ available at  
https://www.statista.com/statistics/1029229/iron-ore-mine-production-in-south-africa/ (accessed 30 
January 2025). 
86 Seamaster Maritime and Logistics ‘Iron Ore Production in South Africa: An Overview’ 3 April 2023 
available at https://seamaster.co.za/iron-ore-production-in-south-africa/  (accessed on 2 February 
2025). 
87 South32 ‘Manganese’ available at https://www.south32.net/what-we-do/our-locations/southern-
africa/south-africa-manganese (accessed 02 February 2025). 
88 Davies J, Tangstad, M & Schanche T et al ‘Pre-reduction of United Manganese of Kalahari Ore in   
CO/CO2, H2/H2O, and H2 Atmospheres’ (2023) 54 Metall Mater Trans B 515–535. 
89 Enviro Investigations ‘The Hidden Danger: Asbestos in the Northern Cape, South Africa’ 31 December 
2024 available at https://enviroinvestigations.co.za/the-hidden-danger-asbestos-in-the-northern-cape-
south-africa/ (accessed 21 October 2025). 
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now turns to explore the historical labour and occupational landscape, as the 

employment and labour patterns were highly characterised by black migrant labour, 

accompanied by racialised systems of social and environmental justices, all of which 

influence the current status of health risk among mine workers. 

2.2.2 The historical labour and occupational landscape 

Noting the geographical and spatial distribution landscape of mining above, the former 

South African government also played a significant role in the inequalities that are now 

entrenched in the mining industry. According to Bilchitz D and Cachalia R, the 

apartheid system which segregated whites and blacks, was a system that created an 

‘economic underclass who would perform manual labour and help fuel the growth of 

wealth by the minority white population.’90 In the mining sector, this system meant 

that the majority of the workers were black males unskilled or semi-skilled, working 

in dangerous environments for low wages.  

The laws and policy in place at the time, perpetuated this pattern, with the former 

government implementing measures that separated black men from their families and 

farm lives to work in urban areas in mines.91 They imposed special taxes on black men 

and black communities, such as a ‘hut tax’ where a tax was levied for each built hut.92 

Forcing black men to look for employment in the mines. Further, the government 

criminalised any act of resignation or job desertion, which allowed for the mine owners 

to pay workers low wages and offer badly kept bunkhouses for accommodation.93 

Thus, the mining industry was built on a system that took advantage of black workers 

while giving them little protection or benefits.  

Minerals such as coal had been discovered in the Natal in the 1940s with small-scale 

mining already in existence,94 However, the discovery of Gold in South Africa in 1886 

 
90 Bilchitz D & Cachalia R ‘Developing a Conceptual Framework for Global South Comparison:  Columbian 
and South African Contributions’ in Bilchitz D and Cachalia R (eds) Transitional Justice, Distributive 
Justice and Transformative Constitutionalism: Comparing Columbia and South Africa 2024. 
91 CJPME ‘Foundation Roots of Apartheid: South Africa’s Mining Industry’ (2014) 1 1. 
92 Reader’s Digest Illustrated History of South Africa: The Real Story 2 ed (1989) 230. 
93 CJPME ‘Foundation Roots of Apartheid: South Africa’s Mining Industry’ (2014) 1 1. 
94 Kane-Berman J ‘Mining in SA: Then, Now, and into the Future’ 2017 available at 
https://www.politicsweb.co.za/documents/mining-in-sa-then-now-and-into-the-future--irr (accessed 
25 January 2025). 
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in the Witwatersrand, Johannesburg, transformed the country laid the foundation for 

rapid industrialisation. This event marked the turning point, transitioning the country 

from a predominantly agricultural economy to the current industrial state.95 South 

Africa which was previously a society dependent on farming soon became urbanised. 

The discovery of gold resulted in prospectors, mine workers, retailers flooding the 

Witwatersrand and surrounding areas for commercial interests.96 This industrial boom 

became characterised by densely populated and marginalised areas of travellers 

looking for job opportunities. With the excessive industry and infrastructure and 

demand for resources in these areas, they intensified environmental stresses, resulting 

in overcrowding in informal settlements leading to poor housing conditions to both 

mine workers and their communities.  

The De Beers Company, with its small-scale mining, became the prototype for which 

the gold mining industry was recognised post the 1886 gold discovery.97 The gold 

mining in the Witwatersrand required a lot of power and the coal supply, which was 

transported through railways, made it possible for the mines to thrive and have 

commercial value.98 This completely transformed what was once a country dependent 

on farming to an industrial country recognised by the world. During these times 

diamonds, gold and coal were key industries accounting for a third of the country’s 

exports. From the small-scale mining of coal in the Natal in the 1840s to the 1980s, 

South Africa had grown into one of the world's largest coal exporters, particularly 

steam coal used for power generation.99 With this demand of coal for power, railways 

and by other sectors, coal soon became its own industry necessitating electricity 

regulation. The electricity supply commission was then established in 1923 in terms 

 
95 Corruption Watch Mining for Sustainable Development Research Report (2017) 12. 
96 CJPME ‘Foundation Roots of Apartheid: South Africa’s Mining Industry’ (2014) 1 1. 
97 Kane-Berman J ‘Mining in SA: Then, Now, and into the Future’ 2017 available at 
https://www.politicsweb.co.za/documents/mining-in-sa-then-now-and-into-the-future--irr (accessed 
25 January 2025). 
98 Kane-Berman J ‘Mining in SA: Then, Now, and into the Future’ 2017 available at 
https://www.politicsweb.co.za/documents/mining-in-sa-then-now-and-into-the-future--irr (accessed 
25 January 2025). 
99 Kane-Berman J ‘Mining in SA: Then, Now, and into the Future’ 2017 available at 
https://www.politicsweb.co.za/documents/mining-in-sa-then-now-and-into-the-future--irr (accessed 
25 January 2025). 
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of the Electricity Act of 1922 and the South African electricity industry was regulated 

and managed by a parastatal.100  

The tipped scale in the ownership of mines was due to the requirement of large capital 

needed for mining. As such, mostly Europeans or descendants had the capital to start 

mining. The tipped scale in the ownership of mines was due to the requirement of 

large capital needed for mining; thus, ownership and control was largely vested in 

white capital. Moreover, laws such as the Natives Land Act, 1913 and the Mines and 

Works Act, 1911 prohibited black people form possessing land or mineral rights,101 

and from acquiring managerial and high-paying positions.102 These practices and 

procedures ensured that black people were concentrated in employment and areas 

with the most unsafe and physically demanding conditions. 

Although, the Mines & Works Act did not address race or in any way prescribe 

discrimination against black workers, it is called the Colour Bar, a term that refers to 

a practise of using the Act to prevent blacks from applying for certain positions 

specifically kept for white workers.103 The Colour Bar ensured the continued 

oppression of the Black men in the country. Wherein mine workers were exposed to 

extreme hazardous working environments and long hours. For example, there were 

high death rates among black mine workers ranging from tragic events such as fires,104 

malnutrition, accidents, respiratory diseases such as pneumonia and tuberculosis and 

more.105 These incidents and events show that there were often inadequate safety 

standards and emergency readiness in place, providing little to no protection for those 

considered to be at the bottom of the job ladder. 

 
100 Eskom ‘The Years Of Establishment- “Electrifying our Beloved Country”’ available at 
https://www.eskom.co.za/heritage/history-in-decades/escom-1923-1932/  (accessed 10 November 
2025). 
101 South African History Online ‘The Natives Land Act of 1913’ 6 March 2013 available at 
https://www.sahistory.org.za/article/natives-land-act-1913 (accessed on 01 February 2025). 
102 CJPME ‘Foundation Roots of Apartheid: South Africa’s Mining Industry’ (2014) 1 3. 
103 O’ Malley ‘1911. Mines & Works Act No 12’ available at 
https://omalley.nelsonmandela.org/index.php/site/q/03lv01538/04lv01646/05lv01736.htm (accessed 
30 January 2025). 
104 CJPME ‘Foundation Roots of Apartheid: South Africa’s Mining Industry’ (2014) 1 3. 
105 Jeeves A ‘Migrant Labour in South Africa’s Mining Economy: The Struggle for the Gold Mines’ Labour 
Supply, 1890-1920’ 1985 323. 
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Regardless of the industry’s contribution to the GDP, as will be elaborated below, black 

mine workers still face low wages, poor working and living conditions, whilst the profits 

are enjoyed by the shareholders, companies, because of this legacy.106 Only a few 

benefit from employment within the industry, however, the majority continues to 

suffer from persistent patterns of unemployment and poverty and live in concentrated 

areas without basic services such as clean water,  electricity, among others.107 

Moreover, the majority who do not benefit from employment within the sector nor the 

profits made by the few, are the most vulnerable to the negative impacts of 

environmental destructions and pollution. These environmental impacts carry 

devastating consequences on human health and well-being. For example, the 

communities in Mpumalanga breathing deadly air, or the communities near the 

Witwatersrand breathing silica and others faces significant health threats, 

perpetuating systemic environmental injustice.108  

Environmental justice scholarship provides an account of how the mining industry has 

operated without any regard of environmental regulations, resulting in great ecological 

harm and impairment of the health and well-being of the industry workers and 

communities surrounding mines.109 The concept of environmental justice, defined as 

the idea that environmental risks and benefits should be fairly distributed in 

conjunction with procedural justice through meaningful participation in environmental 

decision making,110 is particularly relevant for the mining industry. There are clear 

examples from both the past and the present of ongoing patterns of procedural 

injustices, unjust allocation of risks and benefits, and violations of basic human rights. 

A case in point is the violence against mine workers known as the Marikana massacre 

which occurred in Rustenburg, North West Province. The mine workers of Lonmin, one 

of the biggest PGM mines in the world, undertook to protest low wages and poor 

 
106 CJPME ‘Foundation Roots of Apartheid: South Africa’s Mining Industry’ (2014) 1 4. 
107 Soyapi C & Kotze L ‘Environmental Justice and Slow Violence: Marikana and the Post-Apartheid 
South African Mining Industry in Context’ (2016) 4 Nomos Verlagsgesellschaft MbH 401. 
108 Leornard L ‘Socio-Environmental Impacts of Mineral Mining and Conflicts in Southern and West 
Africa: Navigating Reflexive Governance for Environmental Justice’ (2024) 19 Enviro Res 2. 
109 Leornard L ‘Mining Corporations, Democratic Meddling, and Environmental Justice in South Africa’ 
(2018) 7 Soc Scie 1. 
110 Schlosberg D ‘Reconceiving Environmental Justice: Global Movements and Political Theories’ (2007) 
13 Environmental Politics 537. 
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working conditions without their trade union in which they had lost faith.111 The 

Marikana protest took about 5 months leading up to the 16th of August 2012, where 

34 mine workers were killed by the South African Police Services. In contrast, there 

are reports that the mine workers were shot by specialised and trained South African 

Police Tactical Unit Response Team, who reportedly were running away from them 

and therefore, did not pose any imminent threat that warranted the team to open 

fire.112  

The Marikana massacre best describes the problems of the South African mining 

industry. This example shows how the need to make money and reduce costs can 

clash with workers' requests for fair pay, and respect for their rights. Aside from the 

massacre itself, the ongoing issues of low wages, dangerous employment, poor 

housing, and environmental damage at the community level fit with what Soyapi and 

Kotzé call ‘environmental slow violence,’ which is when harm builds up over time and 

has a bigger effect on groups that are already weak.113 The workers are silenced and 

their constitutional rights to life, dignity, demonstration, trade and occupation, labour 

relations, amongst others are violated to protect the interest of the shareholders, 

investors and company owners and the profits they make.114 Whilst demographics 

have changed over time, with more women employed in the industry, and more labour 

laws and extensive environmental legal frameworks passed to protect the workers and 

communities, there are still good reasons to doubt that the safety and security, lives 

and health of the workers are safeguarded adequately. Before assessing the 

occupational health hazards posed to workers in the mining sector, the next section 

looks at how the sector has contributed to socio-economic development in the country. 

 

 
111 Soyapi C & Kotzé L ‘Environmental Justice and Slow Violence: Marikana and the Post-Apartheid 
South African Mining Industry in Context’ (2016) 49 Nomos Verlagsgesellschaft MbH 401. 
112 Leon P ‘Marikana, Mangaung and the Future of the South African Mining Industry’ (2013) 31 Journal 
of Energy and Natural Resources 174. 
113 Soyapi C & Kotzé L ‘Environmental Justice and Slow Violence: Marikana and the Post-Apartheid 
South African Mining Industry in Context’ (2016) 49 Nomos Verlagsgesellschaft Mbh 401. 
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South African Mining Industry in Context’ (2016) 49 Nomos Verlagsgesellschaft Mbh 401. 
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2.2.3 The mining industry's contribution to the country's economy and 

social development 

In 2022, the mining sector was the largest recorded revenue generator in the Northern 

Cape, North West, Limpopo and Mpumalanga.115 According to Stats SA, the sector 

contributed between 20 to 30 percent to the GDP in these provinces.116 Additionally, 

in terms of the then Department of Mineral Resources (DMR), in 2023 the industry 

totalled 654 billion South African rands in revenue.117 The sector contributed around 

202 billion South African rands  to the GDP in 2023. Overall, the mining industry 

contributes about 8 per cent of the country’s GDP.118 Furthermore, the Minerals 

Council notes that as of 2022, the mining industry employs 475 561 people in the 

sector. The employment in the industry increased to  479 662 in 2023, with the PGMs, 

coal and gold sectors as the primary employers in the mining industry.119  Compared 

with the previous years and the history of the South African mining, discussed below, 

in 2023, the industry employed 75 657 female employees.120 This is a commendable 

improvement to the occupational standards of the mining industry, considering its 

historical gender inequality as discussed above. 

As of February 2024, mining production is reported to have increased by 9.9 per cent 

from year to year, with iron ore, coal and chromium ore as the largest contributors.121 

Minerals place at number one of the South African Revenue Services lists of top 

cumulative commodities with Gold leading as the top export commodity.122 The 

positive impact the mining sector has on the socio-economic development in South 

Africa is irrefutably vast. Aside from the contribution to the GDP and the global market 

share, the mining industry extends its hand beyond and also contribute to socio-

 
115 Minerals Council SA ‘Facts and Figures Pocketbook for 2023’ (2023) 3. 
116 Stats SA Provincial Gross Domestic Product 2023 (2024) 4.  
117 Statista ‘Mining Industry Revenue in South Africa 2013-2023 ‘(2024) available at 
https://www.statista.com/statistics/1342869/south-africa-mining-revenue/ (accessed 10 October 
2025). 
118Stats SA ‘Growth Domestic Product: Q4 2023’ 2024 available at 
https://www.statssa.gov.za/publications/P0441/GDP%202023%20Q4%20(Media%20 presentation).pf 
(accessed 25 January 2025).  
119 DMRE Overview of 2023/24 Mine Health and Safety Performance 23 January 2025. 
120 DMRE Overview of 2023/24 Mine Health and Safety Performance 23 January 2025. 
121Stats SA ‘Mining: Production and Sales’ 2024 available at 
https://www.statssa.gov.za/publications/P2041/P2041February2024.pdf (accessed 25 January 2025): 
these statistics are provided to Stats SA by the Department of Mineral Resources and Energy. 
122 SARS ‘Top Commodities for January to December 2024 (including BLNS) available at 
https://www.sars.gov.za/customs-and-excise/trade-statistics/reports/ (accessed 27 January 2025). 
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economic development and community upliftment. For example, Nzimande Z and 

Chauke H paint a clear picture of some of these positive developments brought by the 

mining sector in rural communities that are, ‘… highly needed for social survival’.123 In 

essence, the building of schools, hospitals and needed infrastructure, which 

traditionally would be considered the government’s responsibility. Moreover, over the 

recent years mining companies have contributed towards ‘community empowerment’ 

through employment as shown above and occupational training as well bursary 

schemes that have impacted youth from mining-surrounded communities. 124  

Beyond the obvious economic contributions, mining has also shaped South Africa’s 

energy system and industrial structure. Coal mining125 has been the basis of the 

country’s coal-based electricity system which has underpinned industrial growth in 

South Africa. The rising global demand for important minerals used in low-carbon 

technology has sparked new interest in South Africa's PGM and manganese reserves. 

This could lead to new investment and job possibilities. The coal regions, discussed 

above,126 are now also at the centre of just transition discussions, as the drive from 

coal-fired energy generation to renewable sources will have direct consequences for 

workers and communities in these areas. While the health and environmental gains 

are from this shift are welcome, the loss of jobs due to the closure or downsizing of 

mining operations will disproportionately affect places that have already carried the 

environmental and health burdens of coal mining and coal-fired power generation.127 

For mine workers, the mining of these minerals and the transition from the extraction 

of many of these minerals is a double-edged sword. For example, transitioning in the 

coal areas, may result in job insecurity, more stress and worsening working conditions 

as operations approach closure or cost-cutting phases. In areas where platinum, 

manganese, and other important minerals are found,128 they may face additional 

production pressure, deeper or more complicated operations, and novel combinations 

 
123 Nzimande Z & Chauke H ‘Sustainability Through Responsible Environmental Mining’ (2012) 112 The 
Journal of the Southern African Institute of Mining and Metallurgy 135. 
124 Nzimande Z & Chauke H ‘Sustainability Through Responsible Environmental Mining’ (2012) 135. 
125 See section 2.2.1.2 above. 
126 See section 2.2.1.2 above. 
127 The Presidency South Africa’s Just Energy Transition Investment Plan (JET IP) for the Initial Period 
2023–2027 (2022) 49. 
128 See section 2.2.1.3 above. 
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of risks that come with higher output. If health risk mitigation isn't seen as a key part 

of just transition planning,129 there is a serious risk that workers' health and 

environmental rights may once again be put behind goals like investment, export, and 

energy security.  

2.3 The health risk landscape in the South African mining sector 

As per the discussion in section 2.2 above, South Africa’s mining industry is 

geographically concentrated, complex and has a long history of unequal labour 

practices. These characteristics establish specific patterns of exposure and 

susceptibility for mine workers. In fact, occupational health reports from the DMRE 

indicate that mine workers are exposed to hazards far exceeding the prescribed 

exposure limit.130 At the same time, the mining industry has seen a reduction in 

occupational diseases over the years. The mining industry has achieved a reduction 

from 6 577 total occupational diseases recorded in 2014, the highest ever, to 864 in 

2023.131 This part of the chapter expands on that background by listing the primary 

types of health risks in the mining industry, the ways that these risks lead to 

occupational diseases and injuries, and the larger societal factors that affect how risk 

is perceived and shared. South African mine workers face a mix of physical, chemical, 

biological, and social risks. These do not occur in isolation. Instead, workers face 

multiple risks at once, frequently at high levels and for lengthy periods of time.  

This section does not aim to deliver a comprehensive medical account of occupational 

hazards; instead, it seeks to depict a coherent overview of the health risk landscape 

within which the legal and policy framework must function. This overview will serve 

as a conceptual standard for evaluating the sufficiency of health risk mitigation 

strategies in subsequent chapters. 

 

 
129 While the just transition and just energy transition are not the core focus of this study, it is important 
to reflect on the challenges and opportunities they pose to mine workers as a discussion of health risk 
mitigation cannot be done in a vacuum. 
130 DMRE ‘Minister Gwede Mantashe: Releases 2022 Mine Health and Safety Statistics’ 01 February 
2023. 
131 DMRE Overview of 2023/24 Mine Health and Safety Performance 23 January 2025. 
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2.3.1 Physical Hazards: ground conditions, heat, noise and machinery 

Some of the most obvious and immediate dangers for mine workers are physical 

hazards. These include dangerous ground conditions and rock falls, heat and humidity 

in deep-level workings, too much noise, vibration, and injuries caused by machinery, 

vehicles, and equipment.  

Workers in gold, coal, platinum, and other hard-rock sectors who work underground 

are at risk of unstable ground, earthquakes, and rock bursts. According to a study by 

Michelo, Bråtveit and Moen,132 ground falls and related accidents are significant 

contributors to traumatic injuries and fatalities in underground mines, especially in 

deep and geologically intricate operations. Some of the documented risks encompass 

abrupt collapses, descending rocks, entrapment, and crushing injuries. These risks are 

made worse when pressure to produce, lack of support systems, poor maintenance, 

and lack of supervision make safe work practices less effective. 

Occupational noise-induced hearing loss (ONIHL) reportedly linked with gold 

mining,133 similarly affects platinum mine workers who often experience symptoms 

linked to conductive hearing loss, which is treatable. Such symptoms include itchy ears 

and eyes, blocked nose and scratchy throat, presenting in mine workers because of 

exposure to platinum mine dust.134 Studies show that miners are aware of noised-

induced hearing loss and know how to use ear plugs, yet they acknowledge that there 

is persisting risk of hearing loss even with the use of ear plugs 135. The DMRE reported 

a decrease in ONIHL by 21 per cent.136 This is an indication of necessity to accelerate 

legislative and other measures to completely achieve a 100 per cent reduction. 

A significant risk facing miners in underground or deep-level mines is heat, humidity 

and climate-related stress, especially for underground mining of extremely deep 

 
132 Michelo P, Bråtveit M & Moen BE “Occupational Injuries and Fatalities in Copper Mining in Zambia” 
(2009) 59 Occupational Medicine 191-194. 
133 Ntlhakana L, Nelson G, Khoza-Shangaze et al ‘Predicting Standard Threshold Shifts for Occupational 
Hearing Loss Among Miners at a Large-Scale Platinum Mine in South Africa’ (2021). 
134 Ntlhakana L, Nelson G, Khoza-Shangaze et Al ‘Predicting Standard Threshold Shifts for Occupational 
Hearing Loss Among Miners at a Large-Scale Platinum Mine in South Africa’ (2021). 
135 Naicker K ‘Noise-Induced Hearing Loss and Hearing Protection: Attitudes at a South African Coal 
Mine’ (2024) 71 SAJCD 5. 
136 DMRE Overview of 2023/24 Mine Health and Safety Performance 23 January 2025. 
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minerals such as gold and platinum.137 The deeper the mines, the more the 

temperatures and humidity increase.  Equally, the impact of climate change intensifies 

the underground temperatures, making heat stress and heat-related illnesses more 

common.138 For example, according to the 2024 Harmony Gold Mining Company’s  

environmental, social and governance  report,  Santos Ernesto Uenzane, a mine 

overseer from Mponeng mine, the world’s deepest gold mine, died of heat stress 

on  4 January 2024.139 Some companies spend money on cooling systems, better 

ventilation, and work–rest cycles, but international evidence shows that heat-related 

risks are still present even when basic controls are in place, especially when production 

goals take precedence over conservative work-rate scheduling.140 In this context, 

climate change is not a threat that will happen in the future, but a factor that makes 

existing health risks in mines worse.141 

2.3.2 Respiratory Hazards: dust and respirable particles, silica, coal dust 

and mixed dusts 

Coal mining is counted amongst the most hazardous industries worldwide. The 

research indicates a link between coal mining and wide range of diseases in 

populations surrounding coal mines.142 These diseases are developed from the 

consumption or contact with water, soil and air polluted during the process of coal 

mining, transportation and usage.143 The atmosphere of the coal mining poses various 

threat to the health of mine workers especially such as exposure to explosive mine 

gases and dust.144 Mine workers with long exposure to coal dust are at risk of genetic 

 
137 Onifade M, Adebisi J & Shivute A et al ‘Challenges and Application of Digital Technology in the Mining 
Industry’ (2023) 85 Resources Policy 3. 
138 Onifade M, Adebisi J & Shivute A et al Challenges and Application of Digital Technology in the Mining 
Industry (2023) 85 3. 
139 Harmony Gold Mining Company Limited ESG Report (2024) 108. 
140 See Swanepoel J, Vosloo J & Laar J et al ‘Prioritisation of Environmental Improvement Projects in 
Deep-Level Mine Ventilation Systems’ (2023) 40 Springer Nature Link and Huang L, Wei Y & Chen Z et 
al Thermal ‘Hazard Evaluation and Prediction in Deep Excavations for Sustainable Underground Mining’ 
(2024) 16 Sustainability. 
141 Shahbaz M, Bertels S, Dekker S & Toews B Safe and Healthy Working Conditions: A Getting Started 
Guide (Embedding Project, 2025) 7. 
142 Zerizghi T, Guo Q & Tian L et al ‘An Integrated Approach to Quantify Ecological and Human Health 
Risks of Soil Heavy Metal Contamination around Coal Mining Area’ (2022) 814 Elsevier 1. 
143 Zerizghi T, Guo Q & Tian L et al ‘An Integrated Approach to Quantify Ecological and Human Health 
Risks of Soil Heavy Metal Contamination around Coal Mining Area’ (2022) 814 Elsevier 1. 
144 Yang L, Birhane G & Zhu J et al ‘Mining Employees Safety and the Application of Information 
Technology in Coal Mining: Review’ (2021) 9 Front. Public Health 1. 
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mutations and respiratory and heart related diseases.145 Other diseases include coal 

worker’s pneumoconiosis, silicosis, bronchitis and chronic obstructive pulmonary 

disease resulting from breathing coal powder that may contain asbestos, mixed dust, 

silica and carbon monoxide.146 Further adverse health impacts associated with mining 

is the dominance of Pulmonary Tuberculosis (PTB) in the mining South Africa mining 

industry. This kind of tuberculosis is linked with exposure to silica dust from the 

process of mining gold.147  

The industry further achieved a 7 per cent decline in the reported cases of silicosis 

from 2022 to 2023. A breakdown of statistics by the DMRE indicates that there is an 

improvement of 54 per cent in silicosis cases in 2023, whereas there is no 

improvement in the gold mines. In relation to PTB in the mining sector, there has been 

an increase in cases in gold mines, and a decline of 29 per cent in the Platinum group 

metals mines. Moreover, coal workers pneumoconiosis has reduced in the year 2023, 

by 21 and 84 per cent, respectively.148 Conversely, in 2023, the diamond industry saw 

an increase of 33 per cent in PTB cases. These statistics indicate that mine workers 

lives can be saved and that the measures are to an extent effective but requires 

strengthening 

The literature suggests that effective dust control necessitates significantly more than 

mere personal protective equipment for health risk mitigation. It needs strict 

engineering controls like wet drilling, good ventilation, real-time monitoring, and 

enclosure.149 It also needs strict enforcement of exposure standards, ongoing medical 

 
145 Gopinathan P, Subramani T & Barbosa S et al ‘Environmental Impact and Health Risk Assessment 
Due to Coal Mining and Utilization’ (2023) 45 Environ Geochem Health 6915. 
146 Da Silva-Rego L, De Almeida L And Gasparotto J ‘Toxicological Effects of Mining Hazard Elements’ 
(2023) 3 Energy Geoscience 259. 
147 Ntlhakana L, Nelson G & Khoza-Shangaze Et Al ‘Predicting Standard Threshold Shifts for Occupational 
Hearing Loss Among Miners at a Large-Scale Platinum Mine in South Africa’ (2021) 121 Journal of the 
Southern African Institute of Mining and Metallurgy. 
148 DMRE Overview Of 2023/24 Mine Health and Safety Performance 23 January 2025. 
149 Makhubele N, Rathebe P & Mbonane T et al ‘Indoor/Outdoor Particulate Matter (Respirable Dust) 
and Respirable Crystalline Silica Source Tracking in Households Located Proximal to Gold Mine Tailings 
in Johannesburg, South Africa’ (2024) 9 Journal of Air Pollution and Health 286. 
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surveillance, and easy ways for both current and former workers to get diagnosed, 

compensated, and cared for.150  

2.3.3 Chemical Hazards: metals and process chemicals 

Exposure to chemical hazards may also have negative effects on the health and well-

being of mine workers.151 Some of the reported negative impacts that different heavy 

metals and chemical substances linked with mining include, decreased fertility 

(common in the mining of vanadium); decreased pulmonary function and bronchitis 

(associated with chromite) and skeletal deformities linked to platinum compounds and 

pulmonary emboli, impotence and bronchitis (associated with the mining of 

manganese).152 Heavy metals such as chromium have been associated with asthma 

and shortness of breath, with risk of damage to liver and kidney.153  

For the purposes of this study, these chemical hazards highlight two essential 

considerations. First, health risk mitigation in mining needs to be thought of in a broad 

way that includes not only "traditional" dust and accident risks, but also the 

prevention, monitoring, and control of chemical exposures from ore, reagents, and 

fuels. Second, many of these chemicals have long latency periods and can be found 

in more than one place. To effectively reduce their effects, employers, regulators, and 

the public health system need to keep an eye on them, have strong information 

systems, and be clear about who is responsible for what. 

Whilst it is evident that occupational diseases and safety issues remain prevalent, it 

cannot be denied that there are emerging health and safety concerns that must be 

addressed. For example, technological innovation is taking over industries and 

 
150 Society for Mining, Metallurgy and Exploration ‘What Students, Parents and Educators Think About 
Mining, and What it Means for Attracting the Next Generation of Talent’ 29 August 2025 
https://me.smenet.org/what-students-parents-and-educators-think-about-mining-and-what-it- means-
for-attracting-the-next-generation-of-talent/  available at (Accessed 23 October 2025). 
151 Utembe W, Faustman E & Matatiele P et al ‘Hazards Identified and The Need for Health Risk 
Assessment in the South African Mining Industry’ (2015) 12 Human & Experimental Toxicology 1212. 
152 Utembe W, Faustman E & Matatiele P et al ‘Hazards Identified and The Need for Health Risk 
Assessment in the South African Mining Industry’ (2015) 12 Human & Experimental Toxicology 1212. 
153 Kamunda C, Mathuthu M & Madhuku M ‘Health Risk Assessment of Heavy Metals in Soils from 
Witwatersrand Gold Mining Basi’n (2016) 13 South Africa. International Journal of Environmental 
Research and Public Health 1. 
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businesses, bringing along both advantages and disadvantages.154 Similarly, the 

introduction of machines and robotics in the mining sector brings a fair share of both 

advancement and new physical and/ or safety risks.155 Other examples include 

ergonomic hazards (that is, the physical factors such as long periods in one position, 

awkward postures, etc.) posing extremely high risk of musculoskeletal disorders in 

operators.156 Thus, even with less oversight by mine workers, remotely controlling 

mining operations through machinery and technological devices, crushing and striking 

accidents remain significant safety challenges.157 Whilst technology reduces certain 

risks and hazards, without proper training and familiarity with the machines, workers 

lives and wellbeing are still at risk.158 These physical hazards show that effective 

mitigation needs to go beyond just meeting the minimum technical standards. It needs 

a structured system of controls, strong engineering design, careful work organisation, 

and a culture that always puts safety ahead of production. 

Additionally, while not explicitly unpacked in this chapter, it is worthy to note that 

mine workers are also exposed to non-communicable diseases and mental health 

disorders which form part of the health burdens faced by mine workers. 

2.4 Health risk mitigation in the mining context 

The discussion above shows that the history of the development of mining has left a 

deep undesirable legacy of environmental injustices that may take many more years 

to overcome. These include distribution concerns, aggravated environmental and 

health impacts on the large community of South Africans who do not benefit from the 

extraction of minerals and the same bodies of individuals who through hard labour, 

low wages and poor living and working conditions built the industry up. Economic 

prioritisation over workers safety and health protection coupled with the natural 

 
154 Onifade M, Adebisi J & Shivute A et al ‘Challenges and Application of Digital Technology in the Mining 
Industry’ (2023) 85 Resources Policy 3. 
155 Onifade M, Adebisi J & Shivute A et al ‘Challenges and Application of Digital Technology in the Mining 
Industry’ (2023) 85 Resources Policy 3. 
156 Sakinala V, Paul P & Fissha Y Promoting Safety of Underground Machinery Operators Through 
Participatory Ergonomics and Fuzzy Model Analysis to Foster Sustainable Mining Practices (2024) 14 
Scientific Reports 1. 
157 Bellanca J, Swanson L & Helton J et al Mineworkers’ Perceptions of Mobile Proximity Detection 
Systems (2019) 36 Mining, Metallurgy & Exploration 648. 
158 Karolia- Hussain F & Fourie E ‘The Relevance and Impact of South African Labour Law in the Mining 
Sector: A Fourth Industrial Revolution Perspective’ (2021) 42 Obiter 447. 
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hazards dictated by geographical landscape and geology of the mine’s creates a need 

for a rigorous health risk mitigation. 

This section consolidates the minimum elements of effective health risk mitigation that 

will serve as benchmarks for the legal analysis in the next chapters. These elements 

are derived from occupational and environmental health literature, international 

directives on safe and healthy working conditions, and academic discourse on 

environmental health governance and the right to a safe and healthy environment. 

When read together, they create a conceptual standard that will be used in later 

chapters to evaluate how well the South African legal and policy framework integrates 

the same. 

2.4.1 Defining health risk mitigation 

Health risk mitigation may be defined as the intervention undertaken to minimise the 

possibility of the occurrence of a negative outcome such as exposure to hazards, 

occupational diseases, accidents, injuries and fatalities expected following a risk 

assessment.159 Health risk mitigation includes: identifying and assessing material 

hazards and exposure pathways; implementing measures to prevent or substantially 

reduce exposure; 160 monitoring exposures and health outcomes over time; ensuring 

access to diagnosis, treatment, rehabilitation and fair compensation; involving workers 

meaningfully in decisions that affect their health; and addressing the broader social 

and environmental determinants that shape vulnerability.161  

Erasmus defines environmental health governance as the actions taken to prevent and 

control environmental health risks and to put the legal environmental health mandate 

into action.162 He explains that this is done through the coordination and cooperation 

of all the governmental entities and officials mandated to protect the health, quality 

 
159 International Council on Mining and Metals (ICMM) Good Practice Guidance on Occupational Risk 
Assessment (2009) 16 and Alliance for Responsible Mining (ARM) Report 2025 - Occupational Safety 
and Health in Artisanal and Small-scale Gold Mining: Quick Reference Guide (2025) 28. 
160 International Labour Organization Guidelines on Occupational Safety and Health Management 
Systems (2001) 17. 
161 WHO ‘Health Impact Assessment Methods’ available at https://www.who.int/tools/health-impact-
assessments (accessed on 10 November 2025). 
162 Erasmus LJ The Implementation and Enforcement of the Legal Environmental Health Mandate in 
South Africa (Doctor of Laws thesis North-West University 2023) 114. 
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of life and the well-being of people. Health risk mitigation is thus similar to 

environmental health governance in a broader sense. This concept also aligns with 

international discussions on the human right to a clean, healthy and sustainable 

environment as a precondition for the enjoyment of other fundamental rights, 

including inter alia a right to life, the right to work and the right to dignity. 

In mining, health risk mitigation necessitates more than mere adherence to minimum 

standards. It needs a preventative, systems-based approach that sees workers' health 

as the main goal, not just a cost of extraction. 

2.4.2 Prevention at source and hierarchy of controls 

In the mining context, the first pillar of effective health risk mitigation begins with the 

hierarchy of controls and prevention at source or exposure-level.163 Where hazards 

can be eliminated or substituted, they should be. In this first instance, elimination and 

substitution may entail phasing out the use of toxic chemicals in the sector or using 

cleaner alternatives for harmful products or equipment. Where employers cannot 

eliminate hazards at source, engineering solutions such as enclosure, local exhaust 

ventilation, well-designed ventilation circuits, noise control, and robust dust 

suppression must be implemented to reduce exposure materially.164  

The risks noted under section 2.3 underscore that  administrative arrangements are 

important response controls to risks through safe systems of work, competent 

supervision, equipment maintenance, and fatigue management that aligns shift 

patterns with human limits.165 Only once this process is secured can then personal 

protective equipment (PPE) be relied upon, and even then, it should operate as a final 

barrier rather than a substitute for prevention.166 From a health risk mitigation 

standpoint, a mine that predominantly depends on PPE and behavioural 

 
163 International Council on Mining and Metals (ICMM) Good Practice Guidance on Occupational Risk 
Assessment (2009) 38. 
164 Alliance for Responsible Mining (ARM) Report 2025 Occupational Safety and Health in Artisanal and 
Small-scale Gold Mining: Quick Reference Guide (2025) 6. 
165 International Council on Mining and Metals (ICMM) Good Practice Guidance on Occupational Risk 
Assessment (2009) 16 and Alliance for Responsible Mining (ARM) Report 2025 - Occupational Safety 
and Health in Artisanal and Small-scale Gold Mining: Quick Reference Guide (2025) 25. 
166 International Council on Mining and Metals (ICMM) Good Practice Guidance on Occupational Risk 
Assessment (2009) 16 and Alliance for Responsible Mining (ARM) Report 2025 - Occupational Safety 
and Health in Artisanal and Small-scale Gold Mining: Quick Reference Guide (2025) 40. 
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encouragement has not achieved a stringent standard of prevention, especially 

concerning hazards like silica dust, coal dust and extreme heat. 

It is worth noting that health risk mitigation is often shaped by how organisational and 

technical changes are managed over time, especially so in the mining sector. Having 

effective change management procedures in place directly impacts prevention at 

source, seeing that employees are obligated to assess how new activities, technologies 

or cost-cutting measures may introduce additional hazards long before those changes 

manifest in disease or injury statistics. 

2.4.3 Exposure monitoring, surveillance and continuous improvement  

In-depth prevention requires disciplined risk assessment and continuous 

improvement, which can be deemed the second pillar of health risk mitigation. At the 

level of exposure, each operation must maintain a documented and regularly updated 

risk assessment that identifies material hazards, characterises exposure, and sets out 

control measures with clear responsibilities and timelines. These assessments should 

be informed by occupational hygiene data, incident learning, and any material change 

in plant, process, or workforce.167 Exposure monitoring is central to this cycle: 

representative personal and area sampling against binding occupational exposure 

limits, subject to quality assurance and transparent reporting, must inform timely 

corrective action.168 In parallel, on the health side, medical surveillance and health 

services should be tailored to exposure profiles. Pre-placement, periodic, and exit 

examinations, including audiometry, spirometry, chest imaging, and biological 

monitoring where indicated, must be delivered through on-site or linked occupational 

health services that integrate with public health systems for tuberculosis and HIV, 

safeguard confidentiality, and enable referral, rehabilitation, and fair compensation.169 

 
167 International Council on Mining and Metals (ICMM) Good Practice Guidance on Occupational Risk 
Assessment (2009) 16 and Alliance for Responsible Mining (ARM) Report 2025 - Occupational Safety 
and Health in Artisanal and Small-scale Gold Mining: Quick Reference Guide (2025) 50. 
168 Ntlhakana L, Nelson G & Shangase K et al ‘Occupational Hearing Loss for Platinum Miners in South 
Africa: A Case Study of Data Sharing Practices and Ethical Challenges in the Mining Industry’ (2021) 1 
Int J Environ Res Public Health 3. 
169 Ntlhakana L, Nelson G & Shangase K ‘Estimating Miners at Risk for Occupational Noise Induced 
Hearing Loss: A Review of Data from a South African Platinum Mine’ (2020) 2 South African Journal of 
Communication Disorders 7. 
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In South Africa, it often happens that the mining-related diseases discussed under 

section 2.3 show up long after exposure, and after workers have left their jobs. To 

this end, the health risk mitigation system must enable former mine workers to get 

diagnosis, treatment and compensation.  

2.4.4 Worker participation, information and reporting 

The third pillar of health risk management speaks primarily to procedural aspects and 

emphasises that risk management is incomplete without informed and empowered 

workers. As noted above, literature on environmental justice and mining communities 

shows that people who are most affected by health problems often have the least say 

in decisions and the least access to information. For health risk mitigation to work and 

be fair, workers and communities that are affected must be able to get clear 

information about risks, levels of exposure, safety measures, and monitoring results. 

Information and training about hazards and controls must be accessible and 

continuous, and worker participation through elected representatives and Health and 

Safety Committees should be meaningful.170 The right to refuse dangerous work must 

be respected in practice. When things go wrong, incident reporting and investigation 

need to be timely and rigorous, with root causes identified and corrective actions 

tracked to completion and shared across sites to prevent recurrence.171 Throughout, 

transparency underpins accountability: risk assessments, monitoring results, 

surveillance findings, and corrective actions should be documented in a form 

accessible to regulators and worker representatives, and credible grievance 

mechanisms must be available so that concerns are raised early and remedied fairly.172  

Additionally, international guidance on healthy and secure work environments stresses 

that training, participation, and empowerment are not optional extras but essential 

 
170 Patyk M & Nowak‑Senderowska D ‘Occupational Risk Assessment Based on Employees’ Knowledge 
and Awareness of Hazards in Mining’ (2022) 9 International Journal of Coal Science & Technology 1. 
171 Nyoni W, Pillay M & Rubin M et al ‘Organizational Factors and Risk Management in the Mining 
Industry: An Updated Systematic Literature Review’ (2019) 3 International Journal of Occupational and 
Environmental Safety 60. 
172 International Council on Mining and Metals (ICMM) Good Practice Guidance on Occupational Risk 
Assessment (2009) 16 and Alliance for Responsible Mining (ARM) Report 2025 - Occupational Safety 
and Health in Artisanal and Small-scale Gold Mining: Quick Reference Guide (2025) 50. 
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control measures, especially for hazards that are complicated and changing.173 

Research on the right to a healthy environment similarly emphasises that participation, 

access to information, and access to justice are procedural components that imbue 

environmental and health rights with substantive significance. 

2.5 Institutional structure for the mining industry in South Africa 

The institutional framework regulating the mining sector in South Africa is 

multifaceted, fragmented, and frequently marked by overlapping responsibilities. This 

framework has a considerable impact on the identification of health risks, and how 

they are practically handled and enforced. It is essential to present an overview of the 

principal institutions involved and to emphasise the primary coordination challenges. 

This section does not yet do a full legal analysis. Instead, it shows how the 

constitutional, legislative, and policy framework fits into the larger picture of 

institutions.  

The DMRE is at the centre of mining regulation, overseeing the granting and 

administering of mining and prospecting rights, as well as seeing to mine health and 

safety through the Mine Health and Safety Inspectorate. This dual role of DMRE in 

ensuring health and safety, as well as the granting of mineral rights is often perceived 

as contentious. Particularly due to institutional cultures and performance indicators 

often putting production, investment, and energy security first, resulting in proactive 

health protection not getting as much attention. This tension is especially strong in 

the coal and other strategic mineral sectors, where energy security and economic 

reasons are often used to justify continuing high-risk operations. 

The institutional structure for worker health also includes the Mine Health and Safety 

Council (MHSC); the Department of Health (DoH) (primary health care and TB 

programmes); compensation authorities under the Occupational Diseases in Mines and 

Works Act (ODMWA) and the Compensation for Occupational Injuries and Diseases 

Act (COIDA); recognised trade unions and employer Health and Safety Committees at 

mine level; and industry bodies such as the Minerals Council. Municipalities and 

 
173 International Labour Organization Guidelines on Occupational Safety and Health Management 
Systems (ILO-OSH) (2001) 6-15. 
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provincial departments are relevant where community exposures and public health 

services intersect with workplace risks. This mesh of actors is important because law 

and policy rely on their coordination for effective prevention, surveillance, 

enforcement, compensation, and remedy. 

As can be deduced from the discussion above, health risk mitigation does not only 

speak to the mining sector, and as such, mining institutions. There are a range of 

other departments which also have responsibilities pertaining to health and safety as 

affected by mining activities. From an environmental perspective, the Department of 

Forestry, Fisheries and the Environment (DFFE) as well as the Department of Water 

and Sanitation (DWS) have roles to play, particularly due to their responsibilities for 

regulating and monitoring environmental impacts of mining on air, water, land and 

biodiversity.  

This institutional structure is vast, but not exhaustive. Several actors are important for 

health risk mitigation in the mining sector, including civil society, communities and 

oversight institutions that take on the important role of advocacy, documentation and 

exposing of risks. As well as arguing for better protection of both mine workers and 

mining communities. Furthermore, despite the fact that all these institutions, and 

more, exist, they often work in silos, with their own planning cycles, information 

systems, and performance indicators. For instance, the mining inspectorate's main job 

is to make sure that the rules are being followed at the mine site. Whereas 

environmental agencies are mostly in charge of monitoring environmental impacts 

through environmental authorisations for example. The main focus of health 

authorities is on treating and curing illnesses and diseases. Compensation bodies give 

out benefits without taking prevention into account.174 For mine workers, this means 

that having many institutions does not always mean strong protection. To lower health 

risks, each institution must not only do what it is supposed to do, but also work 

together, share information, and make it easy for workers and communities to get 

around the system. 

 
174 McCulloch J ‘Occupational disease and compensation in the South African mining industry’ (2012) 
103 AJPH 1. 
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2.6 Conclusion 

The discussion above indicated that the discovery of mineral wealth in South Africa in 

the late 1800s transformed the agriculture dependent state into one of the most 

industrialised in the world. To date, South Africa has one of the most competitive 

mining industries globally, leading in the production of platinum, gold, coal, and 

diamonds. As proven above, the industry plays a key role in the socio-economic 

development of the country and the widespread of minerals throughout the country 

amplifies the role it plays in community empowerment, employment, education, and 

training.  

 

Nonetheless, noteworthy events such as the Marikana massacre reminds us of how 

apartheid legacy shaped the industry, resulting in persistent poor working conditions, 

low wages, and occupational hazards. Whilst there has been an improvement in the 

occupational landscape and a reduction on some of the occupational diseases, there 

remains occupational health and safety concerns in relation to mine worker. The root 

causes of the challenges resulting in the rise of other occupational diseases and safety 

concerns are explored in the following chapter. 

Health risk mitigation in the mining industry is intrinsically linked to workplace 

exposure control, worker health protection, and the broader context of environmental 

and social sustainability. It forms part of control hierarchy aiming to prevent or reduce 

risks through the employment of engineering technologies, data collection and records 

and personal protection along with an on-going monitoring system, medical 

surveillance and accountability. This approach is important in protecting the workers’ 

constitutional right to a safe working environment that is not harmful to their health 

and well-being. 

This chapter has set the foundation for the following chapters which will evaluate the 

environmental and mining legal framework. This chapter has shown how South Africa's 

geology and mineral geographical characteristics shape the physical conditions and 

scientific processes that influence miners' exposure to occupational risks. By 

contextualising these processes within the country's socioeconomic and historical 
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trajectory, the discussion has demonstrated how the pursuit of mineral wealth has 

resulted in both economic dependency and long-term health concerns. 

The mapping of danger areas, paths of exposure, and associated health outcomes has 

laid the groundwork for understanding the practical aspects of risk mitigation in the 

sector. Finally, identifying the major institutions and duty bearers has simplified the 

operational framework for meeting legislative and regulatory duties. Together, these 

components provide the groundwork for Chapters 3 and 4 to determine whether South 

Africa's present legal framework effectively protects mine workers' health and 

complies with its constitutional obligations. 
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CHAPTER 3 – THE SCOPE OF THE ENVIRONMENTAL LEGISLATIVE 

FRAMEWORK TOWARDS PROTECTING THE MINE WORKER’S HEALTH AND 

SAFETY 

 
3.1 Introduction 

Key environmental scholarship recognises the gap in the constitutional court’s 

jurisprudence on the environmental right.175 This gap is particularly problematic in 

times where the world is dealing with several intertwined socio-ecological problems, 

all of which have serious ramifications for justice and human rights and the Earth's 

natural systems.176 As laid out in the previous chapter, South Africans 

disproportionately suffer from the consequences of environmental harm, poverty and 

distribution concerns. At the same time, communities surrounding mines are subjected 

to polluted air, land and water, whilst the workers are exposed to severe health and 

safety risks. And yet, most of the scholarly and judicial focus has been on the 

environmental rights of communities and ecosystems, rightfully so, but mine workers’ 

health and safety as a constitutional environmental concern has been largely left out 

of the discussions. 

There is, however, a large body of environmental law giving effect to section 24 of 

the Constitution, which consists of instruments such the National Environmental 

Management Act (NEMA) and the Specific Environmental Management Acts (SEMAs) 

regulating environmental governance.177 These acts embody environmental 

governance principles and guidelines, explain important terms like "environment," 

"pollution," and "environmental health," and set out responsibilities for both the state 

and private individuals. Along with other laws like the National Health Act 61 of 2003 

and policies on environmental health, they make up the main parts of South Africa's 

 
175 Murcott M ‘Minding the Gap: The Constitutional Court’s Jurisprudence Concerning the Environmental 
Right’ (2023) 13 Constitutional Court Review 148; and Du Plessis A ‘South Africa’s Constitutional 
Environmental Right (Generously) Interpreted: What Is in It for Poverty?’ (2011) 27 South African 
Journal on Human Rights 299. 
176 Murcott M ‘Minding the Gap: The Constitutional Court’s Jurisprudence Concerning the Environmental 
Right’ (2023) 13 Constitutional Court Review 148. 
177 This study focuses only on the constitutional framework and NEMA to assess its scope and relevance 
for health risk mitigation in the mining sector. 
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system for managing the environment and the impacts on human health and well-

being.  

This chapter has two key goals, first, it examines the scope of protection offered by 

section 24 of the Constitution and associated rights, particularly concerning the health 

of mine workers. It enquires about the interpretation of section 24 in the context of 

environmental constitutionalism, environmental health scholarship, and the 

development of international human rights standards. Second, it looks at how NEMA, 

the main environmental law, defines "environment," "health," "well-being," and 

"environmental governance," and whether the Act can and should be interpreted as 

extending protection to the mining workplace. 

3.2 An overview of the constitutional framework  

The environmental right, as contained in section 24 of the Constitution is the point of 

reference for environmental constitutionalism in South Africa.178 According to this 

section: 

Everyone has the right (a) to an environment that is not harmful to their health or well-being; 

and (b) to have the environment protected, for the benefit of present and future generations, 

through reasonable legislative and other measures that (i) prevent pollution and ecological 

degradation; (ii) promote conservation; and (iii) secure ecologically sustainable development 

and use of natural resources while promoting justifiable economic and social development. 

Scholars such as Du Plessis,179 have stressed that section 24 is not just about "green" 

issues, it is a single constitutional guarantee that connects the environment, human 

health, quality of life, and well-being. As evident from the discussion in Chapter 2, 

environmental conditions have both positive and negative effects on health and well-

being, which can have major effects on both society and the economy. A polluted or 

dangerous environment can shorten life expectancy, keep people in poverty, and hurt 

 
178 Environmental constitutionalism as referred to by Murcott is understood as the constitutional 
recognition and judicial application of section 24 and promotes equitable and transparent and 
transformative environmental governance. See Murcott M ‘Minding the Gap: The Constitutional Court’s 
Jurisprudence Concerning the Environmental Right’ (2023) 13 Constitutional Court Review 148. 
179 Du Plessis A ‘The “Brown” Environmental Agenda and the Constitutional Duties of Local Government 
in South Africa: A Conceptual Introduction’ (2015) 18 Potchefstroom Electronic Law Journal 1848. 
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their dignity. On the other hand, a healthy environment can help people make a living, 

bring people together, and improve their mental health. 

Additionally, section 24 must be read in the context of the whole Bill of Rights. Rights 

like the right to life (section 11), the right to human dignity (section 10), the right to 

bodily and psychological integrity (section 12), fair labour practices (section 23), and 

access to courts (section 34) are all closely linked to the state of the environment. The 

international community have widely accepted this link between the human 

environmental right and the fundamental human rights. This link was cemented by 

the United Nations Council’s Resolution 7/23 of 2008, wherein the states are obliged 

to safeguard the environment whilst protecting human rights.180 By this time, the 

Stockholm Declaration had already declared that the right to equality, dignity,  

freedom and the standard of life are dependent on a healthy environment.181 Thus, 

the right to a healthy environment that allows for optimal health and well-being, must 

be considered as a value foundational to all decisions relating to the human 

environment. 

In South Africa, environmental health research and policy also acknowledge that 

environmental health includes physical, chemical, biological, social, and psychosocial 

elements in the environment that can influence human health and quality of life.182 

These intersections are very important for people who work in mines. Because they 

are exposed to dust, noise, vibration, toxic substances, extreme heat, and unsafe 

infrastructure every day,183 the line between "environmental" harm and "occupational" 

harm is often not clear. A constitutional interpretation that isolates workplace health 

from environmental health risks, thereby marginalising workers in the environmental 

rights discourse.  

 
180 Yadav S ‘Environmental justice and human rights: A vital Intersection’ (2025) 1 International Journal 
of Humanities and Education Research 668. 
181 Jordoin S & Johnson K ‘The Intersections of Public Rights and Private Rules: An Analysis of Human 
Rights in Forestry and Fisheries Certification Standards’ (2024) 13 Transnational Environmental law 
192. 
182 Erasmus LJ The Implementation and Enforcement of the Legal Environmental Health Mandate in 
South Africa (Doctor of Laws thesis North-West University 2023) 31. 
183 See the discussion in section 2.3 above. 
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The Constitutional Court's environmental decisions so far have mostly been about 

land-use planning, pollution control, and sustainable development in relation to 

communities and development projects. Cases like Fuel Retailers Association of 

Southern Africa v. Director-General: Environmental Management, Department of 

Agriculture, Conservation and Environment, Mpumalanga Province and HTF 

Developers (Pty) Ltd v. Minister of Environmental Affairs have shown that section 

24(b) requires the state to take reasonable steps to stop pollution and encourage 

sustainable development. It also says that environmental concerns must be considered 

when making decisions. Succinctly, section 24(b) goes beyond the construct of a socio-

economic right by giving clear instructions on the states’ duty in ensuring the 

realisation of the aims of section 24. Furthermore, the court cautioned against socio-

development that trumps human life and wellbeing and causes environmental 

degradation.184 The court’s position may be viewed as a description of what the words 

‘justifiable economic development’ entails in the context of the environment, human 

life, and well-being.185 More recent court cases, like Trustees for the Time Being of 

GroundWork Trust v. Minister of Environmental Affairs (the Deadly Air case) and 

Eskom Holdings SOC Ltd v. Vaal River Development Association (Pty) Ltd and Others, 

have made the right to an environment that is not harmful to health or well-being and 

the state's responsibilities for air quality and environmental permits even clearer. 

However, the Constitutional Court has not yet fully looked into how section 24 affects 

workplaces or environmental health as a separate legal issue. A lot of what the Court 

has said about the environment has been very general. It has mostly been about 

sustainable development and administrative law, not about the specifics of the right 

to an environment that is not harmful to health and well-being. This lack of 

development leaves many important questions unanswered, such as whether and how 

section 24 applies to places of work like mines and what it requires of the state and 

employers to reduce health risks. 

 
184 Fuel Retailers Association of Southern Africa v Director-General: Environmental Management, 
Department of Agriculture, Conservation and Environment, Mpumalanga Province [2007] ZACC 13, 
2007 6 SA 4 (CC) 175. 
185 Murcott M ‘Minding the Gap: The Constitutional Court’s Jurisprudence Concerning the Environmental 
Right’ (2023) 13 Constitutional Court Review 166. 

https://uwcscholar.uwc.ac.za/home



 57 
  

The rest of this chapter builds on what is already in the Constitution to say that mine 

workers' workplaces are part of the "environment" that section 24(a) protects. It also 

says that environmental law can and should play a bigger role in making health risk 

mitigation in the mining sector stronger. 

3.2.1 The interpretation of section 24 and its link to mine workers health 

The Constitution does not define ‘environment’, resulting in the inference that the right 

to environment is not only a fundamental right but also a socio-economic and cultural 

right.186 This inference is confirmed in the Trustees for the time being of Groundwork 

Trust v Minister of Environmental Affairs (Deadly air case), wherein the court 

impressed that section 24 is a twofold right that is divided by subsections (a) and (b). 

The court further held that section 24(a), the right to an environment that is not 

harmful to health and well-being, is immediately realisable.187 Subsequently, section 

24(b) is a second generation right demanding the state to legislate and take other 

measures to protect this right.188 This study prefers the interpretation of section 24(a) 

as a right immediately realisable, as it was also confirmed by the majority in the Eskom 

Holdings SOC Ltd v Vaal River Development Association (Pty) Ltd & Others,189 that 

section 24(a), different to  socio-economic rights, is  ‘not subject to progressive 

realisation in accordance with reasonable measures, which are taken within the state’s 

available resource’. In essence, everyone including in the context of this study, 

mineworkers, may demand at any point in time an environment (workplace) that does 

not harm their health and well-being. Whilst scholars are warming up to the 

interpretation that this right is two-fold, a handful are opposed to the view that the 

right is immediately realisable. 

Doctrinal scholarship interrogates the interpretative process followed in the Deadly Air 

case. Kidd questions the court’s interpretation process and argues that a logical and 

contextual approach would result in the finding that the right is progressively 

 
186 Ruppel O & Murray R ‘A Global Comparative Constitutional Analysis of Natural Resources Protection’ 
(2024) 2 ICL Journal 265. 
187 Trustees for the time being of Groundwork Trust v Minister of Environmental Affairs (39724/2019) 
[2022] ZAGPPHC para 208. 
188 The Constitution. 
189 Eskom Holdings SOC Ltd v Vaal River Development Association (Pty) Ltd & Others [2022] ZACC 44, 
2023 (4) SA 325 (CC), 2023 (5) BCLR 527 (CC) 295. 
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realisable.190 In support of this claim, he argues that this finding by the court is in 

some instances ‘factually unrealistic’ especially because most socio-economic 

developments cause environmental consequences that are detrimental to human and 

environmental health. Furthermore, he mentions there are cases where it may be 

immediately realisable drawing from the example of a burst sewage pipe that poses 

significant risk to the health and well-being of the community members that may be 

repaired within hours.191 Nonetheless, Murcott commends the court’s enthusiasm to 

interpret and apply section 24 in the Deadly Air case. According to her, the court gave 

meaning to the section as it responded to urgent socio-ecological problem of air 

pollution.192 She further points that the court’s finding that the aggrieved community 

needed immediate remediation against pollution was reflective of transformative 

environmental constitutionalism.193  

Altogether, there is a strong suggestion that in its interpretation the court should have 

acknowledged the fact that there can be no socio-economic development without 

pollution. By the same token, Kidd argues that the court should have found that the 

right is progressively realisable and demand that socio-economic development should 

be weighed against the need for a ‘tolerably healthy environment.’194 From this, it is 

clear that Kidd and Murcott collectively recognises the impacts on pollution both on 

the environment and the need for social justice and argues for the balance of these 

competing interests. However, Kidd argues that section 24(a) being immediately 

realisable suggests that the state should halt all development, which is largely 

overstated. As insightful as these arguments are, they do not take into consideration 

the practicality of health risk mitigation. 

 
190 Kidd M ‘Deadly Air and the Misinterpretation of the Section 24 Environmental Right: The Groundwork 
Trust Case’ (2023) 26 PELJ  15. 
191 Kidd M ‘Deadly Air and the Misinterpretation of the Section 24 Environmental Right: The Groundwork 
Trust Case’ (2023) 26 PELJ  16. 
192 Murcott M ‘Minding the Gap: The Constitutional Court’s Jurisprudence Concerning the Environmental 
Right’ (2023) 13 Constitutional Court Review 166. 
193 Murcott M ‘Minding the Gap: The Constitutional Court’s Jurisprudence Concerning the Environmental 
Right’ (2023) 13 Constitutional Court Review 168. 
194 Kidd M ‘Deadly Air and the Misinterpretation of the Section 24 Environmental Right: The Groundwork 
Trust Case’ (2023) 26 PELJ  18. 
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This study suggests that specifically the mine workers’ right to a healthy environment 

(workplace) should be immediately realisable. Drawing from Kidd’s concession that in 

some instances the right to a healthy environment may be immediately realisable, this 

study situates the workplace environment within that possibility. Health risk mitigation 

is a practical (factually realistic) intervention that requires discipline and investment in 

education and training and engineering solutions to protect the health and well-being 

of the workers. In terms of the definition in chapter 2 above, health risk mitigation 

does not require either the state or mining companies (private bodies) to dismiss any 

environmental project with health and well-being risks. As will be indicated below, 

NEMA requires a series of prior assessment reports and proposed management plans. 

It further empowers the workers to refuse work that is dangerous. As such, the 

workers must be able to demand environmental protection at any point during their 

work or without any fear exercise their right to refuse dangerous work.  

While the Constitution does not define “environment”, NEMA defines it as “the 

surroundings within which humans exist”, including land, water and atmosphere, as 

well as physical, chemical, aesthetic and cultural properties and conditions that 

influence human health and well-being.195 Read together with section 24, this 

definition supports an interpretation that the mine site, underground workings, 

processing plants and associated living spaces (such as hostels and informal 

settlements located next to mine dumps) all form part of the environment in which 

mine workers live and work. Such an approach is consistent with broader trends in 

(transformative) environmental constitutionalism, as noted by scholars such as 

Murcott, which emphasise the links between environmental degradation, human 

health, quality of life and social justice.196 It also resonates with international 

developments that recognise the right to a clean, healthy and sustainable 

environment, and with international labour standards that treat safe and healthy 

working conditions as a fundamental component of human rights. 

 
195 Section 1 of NEMA. 
196 Murcott M ‘Minding the Gap: The Constitutional Court’s Jurisprudence Concerning the Environmental 
Right’ (2023) 13 Constitutional Court Review 166. 
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Consequently, this study argues that the interpretation of the ‘environment’ and 

section 24 should be extended to cover the work environment. This will afford mine 

workers protection equal to that of the communities located in areas surrounding 

activities threatening their health and well-being. Moreover, it frames health risk 

mitigation as a form of protection that mine workers should be constitutionally 

afforded within the ambit of section 24. 

It is not within the scope of this study to address comprehensively the impacts of 

mining on the communities’ surrounding mines or nor to engage in detail with the 

principle of legal certainty. However, to the extent that it addresses the living 

conditions of mine workers in areas close in proximity to their workplaces, effective 

health risk mitigation would also contribute to the management of exposure pathways 

affecting surrounding communities. It is this study’s argument that the state, as the 

custodian of all mineral resources and the private bodies benefiting from the 

exploitation of mineral resources should be held to a higher standard of 

reasonableness to protect the communities from environmental harms. The standard 

of reasonableness was developed in the Government of the Republic of South Africa 

v Grootboom case, according to which the state positive duty goes beyond mere 

legislation and to taking other measures that are realistic from planning to 

implementation to fully comply with the duty imposed on the state by the 

constitution.197  

Section 24(b) does not only place a positive duty on the state to ‘reasonably’ legislate 

and take other measures but provides a clear outline of objectives that the state should 

target.198 The State’s duty is to inhibit pollution and environmental degradation whilst 

advancing socio-economic growth within justifiable ecological limits.199 The standard 

to which the state efforts in achieving these aims are to be tested against, include the 

practicality, comprehensiveness and detailed coordination and strategies to address 

 
197 Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC) 42. See also   Du Plessis 
A ‘South Africa's Constitutional Environmental Right (Generously) Interpreted: What is in it for Poverty?’ 
(2011) 27 SAJHR 300. 
198 Du Plessis A ‘South Africa's Constitutional Environmental Right (Generously) Interpreted: What is in 
it for Poverty?’ (2011) 27 SAJHR 299. 
199 Section 24(b)(i)(iii) of the Constitution. 
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short, medium and long term needs.200 Accordingly, this evaluation requires the state 

to not only legislate but take steps such as budgetary allocations, policy development, 

coordinated and implemented to achieve constitutional aims and objectives. This 

demand is strengthened by section 7 imposing on the state a responsibility to promote, 

honour and satisfy the rights in the Bill of Rights.201 With this in mind, the chapter 

dissect NEMA in an investigation to determine the extent to which it protects mine 

workers’ right to health and well-being. 

3.2.2 Definitions of health and well-being within constitutional and 

international contexts 

Pertinent to this discussion is the meaning of health and well-being. Section 27 (1)(a) 

and section 24 of the Constitution must be read together with section 7(2). This right 

ensures that everyone have access to healthcare services, adequate food, and water, 

to the extent that the state can progressively realize these rights.202 As such the state 

is required to provide for these rights subject to its available resources and may with 

time ensure the realisation of the right. The nature of section 27 differs from that of 

section 24 which the court in Deadly Air described as a different socio-economic right 

that is immediately realisable. The court further acknowledged that section 24 

recognises that environmental conditions may impact health beyond mere access to 

health care (section 27) but offers protection against an environment that is harmful 

to health and well-being.203 In her analysis, Du Plessis contends that section 24 ought 

to be interpreted expansively due to the "inextricable" connection between the 

environment and human health, as well as its association with section 27 socio-

economic rights.204 These rights are inherently connected to the right to health, as 

access to food is vital for human well-being, and collectedly they promote a holistic 

 
200 Du Plessis A ‘South Africa's Constitutional Environmental Right (Generously) Interpreted: What is in 
it for Poverty?’ (2011) 27 SAJHR 302. 
201 Section 7(2) of the Constitution. 
202 Section 27 of the Constitution. 
203 Trustees for the time being of Groundwork Trust v Minister of Environmental Affairs (39724/2019) 
[2022] ZAGPPHC para 82.2. 
204 Du Plessis A ‘South Africa's Constitutional Environmental Right (Generously) Interpreted: What is in 
it for Poverty?’ (2011) 27 SAJHR 285. 
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constitutional right to health by offering legal protections against environmental health 

risk associated with water quality and food products.205 

The World Health Organisation (WHO) defines health as not only the lack of illness or 

disease but a state of complete physical, mental and social and well-being.206 As a 

standalone term, well-being is used to describe the particular elements of life that 

contribute to psychological health, happiness and contention; therefore those that 

positively impact the quality of life.207 The concept of well-being offers protection 

against the degradation of natural environments that might not have an impact on 

health or meet the required standards for pollution.208 Within the constitutional 

context, the policy definition of environmental health pertains to the science and 

practice of evaluating, rectifying, regulating, and mitigating environmental issues that 

may negatively impact the health of current and future generations.209   

The mineworkers’ life and dignity are dependent on the protection of environmental 

health.210 Health and well-being threats under, section 24, are mostly associated with 

environmental degradation and contamination associated with industries such as 

mining and agriculture. Optimal health necessitates safeguarding against detrimental 

radiation, improper chemical handling, and hazardous workplace environments.211 

Thus, it is necessary to reiterate here the importance of expanding the interpretation 

of environment and section 24 to include the work place. Health and well-being are 

impacted by the everyday encounters with environmental factors mentioned above to 

which mine workers must constitutionally be protected against.  

 
205 Erasmus LJ The Implementation and Enforcement of the Legal Environmental Health Mandate in 
South Africa (Doctor of Laws thesis North-West University 2023) 230. 
206 The Preamble of the Constitution of the World Health Organisation, 1948. 
207 Mothudi MT A Legal Analysis of the Relationship Between, and Role of, Consultation Under the 
MPRDA and Public Participation Under NEMA In Safeguarding the Environmental and Health Rights of 
Mining Communities (LLM thesis UCT, 2003) 16. 
208 Du Plessis A ‘The Promise of ‘Well-Being’ in Section 24 of The Constitution of South Africa’ (2018) 2 
SAJHR 199. 
209 National Environmental Health Policy in GN  951 GG 37112 of 4 December 2013. 
210 MntwelizweS & Masumbe P ‘The Evaluation of the Protection of Mineworkers in the Workplace: An 
Investigative Legal Perspective ‘(2024) 11 EHASS 1812. 
211 WHO ‘Environmental Health’ available at  https://www.who.int/health-topics/environmental-
health#tab=tab_1 (accessed 26 October 2025). 
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3.3 Mine workers’ health and safety protection offered by NEMA 

3.3.1 The conceptual expansion of ‘environment’ 

This study argues for the expansion of ‘environment’ to include the workplace 

environment. As illustrated in section 3.2.1 above, NEMA’s definition of ’environment’ 

extends to the workplace environment in which mine workers spend substantial 

portions of their lives. Therefore, the hazards of dust, noise, vibration, and exposure 

to toxic substances fall within the constitutional ambit of environmental protection. 

The exposure to these substances has adverse impacts on life, health and well-being. 

The definition of ‘pollution’ in NEMA, connects these substances and hazards to the 

human health and environment. Thus, the state of pollution is the ‘change in the 

environment’ prompted by the above substances and hazards and has negative 

impacts on human health and well-being.212 Based on this definition, many mining-

related exposures, such as respirable crystalline silica, diesel particulate matter, acid 

mine drainage and extreme heat, can be considered pollution. If the workplace is 

considered part of the environment, section 24(a) and NEMA together say that mines 

must be run in a way that keeps harmful environmental conditions from affecting 

workers' health and well-being. This does not merge occupational health and safety 

law with environmental law; however, it indicates that environmental law contributes 

to the formulation and enhancement of health risk mitigation responsibilities within 

the mining industry. 

3.3.2 Environmental Governance Principles 

NEMA, was enacted to give effect to the constitutional environmental right.213 It 

extends beyond its primary objective of regulating the management of the 

environment and the decision-making processes surrounding matters involving the 

environment,214 to tie environmental health and protection with occupational health 

and safety issues. This extension may be linked to its recognition that the reality of 

most South Africans is contrary to what was envisioned by section 24(a).215 This 

section of the study looks broadly at the sections that directly link environmental 

 
212 Section 1 of the NEMA. 
213 Preamble of the NEMA. 
214 Long tittle of the NEMA. 
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governance principles and protections to the rights of mine workers within the work 

environment. This section only discusses principles that directly affect health and 

safety within the workplace environment.   

 

Glazewski and Plit emphasise that the environmental regulation of mining cannot be 

understood in isolation from its human consequences.216 Their discussion of mineral 

and petroleum resources shows that mining activities often generate environmental 

and health impacts across the life cycle of extraction, including mining waste, water 

pollution, atmospheric pollution and post-closure risks. They further highlight the 

alignment between NEMA and the MPRDA in the governance of mining. This reinforces 

the argument advanced in this study that environmental law is not peripheral to mine 

workers’ health, but forms part of the broader legal architecture required for effective 

health risk mitigation in the mining sector. 

Section 2 of NEMA sets forth the national environmental governance principles that 

must inform the operations of the organs of state. Further, these principles form the 

basis to which the Act itself and other laws regulating the environmental governance 

must be interpreted.217 As a point of departure, section 2(2) of NEMA, obliges that 

people’s needs and interests be prioritised in matters involving the management of 

the environment, in a manner that is equitable.218 This section requires that the 

people’s physical and psychological being, among others, be considered and 

prioritised.219 This is a people-centred principle that places human health and well-

being at the forefront of all considerations relating to matters of the environment and 

the management thereof.  

Section 2(4)(a) integrates important human considerations into the principle of 

sustainable development. While the hierarchy of control provides a sound framework 

in theory in practice its implementation is inconsistent across mines, which limits its 

effectiveness in protecting workers’ health. This highlights the need for stronger 

 
216  Glazewski J & Plit L ‘Mining and the Environment’ in Glazewski J (ed) Environmental Law in South 
Africa 3 ed (2025) Butterworths/LexisNexis. 
217 Roos C, Alberts R, Retief F et al ‘Proposing Principles Towards Responsible Waste Management in 
South African Protected Areas’ (2023) 1 Koedoe 3. See also section 2(1) of the NEMA. 
218 The NEMA. 
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enforcement and clearer linkage between environmental controls and occupational 

risk mitigation. Thus, where the prevention of adverse environmental impacts of 

human health and well-being is not possible, such impacts should be mitigated.220 

Based on the minimum elements of effective health risk mitigation consolidated in the 

preceding chapter, section 2(4)(a) encompasses strong human health protection and 

controls.  

Section 2(4)(e) ties the obligation to consider health and safety impacts  to the life 

cycle of an event, project or policy.221 Therefore, the responsibility to ensure that the 

project or policy caters for, inter alia, the physical, psychological and well-being of the 

people does not end at the decision-making process but exist from the inception to 

the end/completion of an environmental project. This requirement fits the monitoring 

and surveillance components of effective health risk mitigation.  

Section 2(4)(j) of NEMA, highlights the link between environmental protection and 

occupational health and safety more strongly. In terms of the section, the workers 

have a right to information relating to risks and hazards associated with their work 

and subsequently, to refuse work that is harmful to their health and safety or that of 

the environment.222 This right must be respected and observed by employers. 

Additionally, section 29 reinforces the right of workers to refuse work that is hazardous 

towards the environment therefore demonstrating the link between environmental 

protection and occupational rights.223  

Equally, the NEMA places the principle of transparency and access to information 

within its environmental governance framework.224 This principle aligns with section 

32 of the constitution, the right to access to information held by state or private bodies 

which is crucial to the protection of rights.225 Transparency within the context of health 

risk mitigation is important as mitigation is an evolving process that requires regular 

evaluation of its effectiveness. Additionally, the transparency allows workers to 

 
220 Section 2(4)(a)(viii) of the NEMA. 
221 Section 2(4)(e) of the NEMA. 
222 Section 2(4) (j) of the NEMA. 
223 Section 29 of the NEMA. 
224 Section 2(4)(k) of the NEMA. 
225 Section 32(1) (a)-(b) of the Constitution. 
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exercise their right to be informed of the risks and refuse dangerous work and it also 

helps with prevention of past accidents and fatalities.226  

Section 2(4)(p), the polluter pays principle is particularly important to compliance and 

liability for actions that results in pollution, ecological damage and harm to health and 

well-being. According to this section, the one who harms the environment is liable to 

compensate for the damage caused and its remediation.227 This principal links with 

the duty of care situated under section 28. The latter principles requires that anyone 

causing or who could potentially cause harm to the environment to put measures in 

place to prevent or minimise such harm. This duty entails the responsibility of 

informing and educating workers of a significant risk and how to avoid causing such 

harm.228 The court in Bareki NO v Gencor Limited and others,229 interpreted section 

28 of NEMA particularly drawing attention to the phrase ‘reasonable measures.’ 

According to the court, this phrase includes, among others, efforts to educate the 

employees of any environmental risk or hazards related to their work.230 Information 

and /or education relating to the work environment and possible risks associated with 

the required work is one of the requirements of the desired risk mitigation efforts in 

terms of the picture drawn by the 2001 Handbook on Occupational Health Practice in 

the South African mining sector. Moreover, the duty of care is also intertwined with 

the right to access of information needed to exercise one’s constitutional rights. 

The court in the Bareki matter explained that whilst there is strict or in some instances 

an absolute liability, which applies broadly to include even an innocent land owner, 

controllers and pollution causers,231 the aggrieved person may not act against the 

person causing the harm but the state.232 However, there is no requirement of 

negligence or fault which allows for the government to carry the burden of ensuring 

that the environment and the people are equally protected and the liability for the 

 
226 Chartres N, Sass J & Gee D et al ‘Conducting Evaluations of Evidence that are Transparent, Timely 
and Can Lead to Health-Protective Actions’ (2022) 21 Environmental Health 5. 
227 Section 24(p) of the NEMA. 
228 Section 28 3(b) of the NEMA. 
229Chief Pule Shadrack VII Bareki NO and Another v Gencor Limited and Others (19895/03) [2005] 
ZAGPHC 109; [2006] 2 All SA 392 (T); 2006 (1) SA 432 (T) (19 October 2005). 
230 (19895/03) [2005] ZAGPHC 109; [2006] 2 All SA 392 (T); 2006 (1) SA 432 (T) Para 7. 
231 (19895/03) [2005] ZAGPHC 109; [2006] 2 All SA 392 (T); 2006 (1) SA 432 (T) Para 11. 
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failure to do so. To this effect, there is non-compliance resulting in employees and the 

environment suffering from the negative impacts of mining,233 even when the law 

allows for absolute liability against the government, a fact which leaves so much more 

to be desired. 

3.3.3 Environmental Impact Assessment (EIAs) and Environmental 

Management Programmes (EMPrs) 

In addition to the above principles, NEMA puts in place a preceding ‘vetting’ process 

and authorisation requirement including Environmental Impact Assessments (EIAs) 

and Environmental Management Programme (EMPrs) dependent on the mining 

operations applied for. EIAs are important in identifying and assessing the long term 

impacts a project will have on the environment. Upon the identification of negative 

environmental impact, the goal is to avoid and if not possible, to mitigate.234 In theory, 

these tools should play an important role in the identification, assessment, 

measurement, and reduction of health risks for miners and communities affected by 

mining before project approval and throughout its life cycle. 

In terms of the Integrated Environmental Management Guidelines, the EMPRs 

presents an outline of the mining right applicant’s plan to monitor, manage and 

rehabilitate potential destructive environmental impacts and to capitalise on positive 

impacts.235 Altogether, these requirements are complemented by the environmental 

management hierarchy of control, and the continued health and safety protection 

protocol required throughout the life cycle of a project, discussed above. 

Section 24N authorises the relevant minister to request an EMPr from an applicant of 

an Environmental Authorisation.236 The minister must require an EMPr from an 

applicant in an instance where the EIA will serve as a basis for the request of an 

 
233 Mntwelizwe S and Masume P ‘The Evaluation of Protection of Mineworkers in The Workplace: An 
Investigative Legal Perspective’ (2024) 5 EHASS 1810. 
234 Regulation 2 of the Environmental Impact Assessments Regulations in GN R982 in GG 38282 of 4   
December 2014. 
235 Department of Environmental Affairs and Tourism Overview of Integrate Environmental Management 
information series (2004) 14. 
236 Section 24N(1) of the NEMA. 
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Environmental Authorisation.237 Accordingly, the EMPr will contain a detailed 

description of the measure to manage, mitigate and remediate environmental impact. 

These tools also play an important role in creating formal avenues for public 

participation for mining-affected communities, civil society, and in principle for mine 

workers. These and other parties, could comment on the scoping reports, as required 

by NEMA, the draft EIAs and EMPrs, and raise any concerns they may have about 

potential health and environmental risks. After an environmental authorisation is 

issued, the EMPr serves as a crucial benchmark for compliance, monitoring and 

enforcement by environmental authorities. In principle, not following through on EMPr 

commitments can result in directives, fines, or even the suspension of authorisations. 

The environmental risk assessment (ERA) may be designed in manner that informs 

environmental management and therefore protect the environment from negative 

projects or operational impacts. However, there is an overlap with the occupational 

risk assessment. As can be seen with the foundation set in chapter 2 and the 

discussion on environmental impact assessment. As above, both assessments are 

designed to identify, assess, and minimise risks that pose a threat to human health 

and ecological systems, particularly in industrial and mining communities. 

Nonetheless, an integration of these assessments is necessary especially where 

environmental contamination translates directly into an occupational hazard. 

Separately, the requirement of NEMA may be complied with through an EMPr that 

focuses on management, rather than the prevention of negative environmental 

impacts. In such an instance, an EMPr would not be required to provide any protection 

or health risk mitigation for workers. In terms of the Just Transition: A Climate, Energy 

and Development Vision for Africa, there is necessity for regulations and protections 

of workers participation and retraining, labour rights and job guarantee for a just 

transition.238 As such, the integration of the just transition into the ERAs will ensure 

that focus of the assessment is equally shared between environmental protections and 

human health considerations, particularly extending EIAs and social labour plans, 

 
237 Section 24N(1A) of the NEMA. 
238 Sokona Y et al Just Transition: A Climate, Energy and Development Vision for Africa (Independent 
Expert Group on Just Transition & Development, 2023) (2023) 52. 
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which will be discussed in chapter 4,  to demand worker participation, training and 

upskilling. 

When EMPrs clearly and concretely list health risk mitigation measures, mining 

companies are held to a higher standard of responsibility. Then, environmental 

inspectors and other officials, as noted in section 2.5 above, can ask if, for example, 

dust control systems, ventilation plans, waste management, water treatment, and 

rehabilitation commitments are adequate in keeping both workers and communities 

safe. 

3.4 Conclusion  

This chapter contends that section 24, in conjunction with associated rights such as 

section 27, the right to health and section 7(2), the state’s obligations in relation to 

the Bill of Rights, read with NEMA, establishes a comprehensive normative and legal 

framework for safeguarding the health and welfare of mine workers. 

This chapter sought to expand the definition of the environment and section 24 of the 

constitution to include workplace environment in its scope of protection. This 

extension is important because it offers mine workers the same protection as the 

communities surrounding mines. In turn, this chapter pointed out that the 

Constitutional Court's jurisprudence has not yet fully explained what section 24 means 

for workplaces, and that environmental law has not always been used to make health 

risk mitigation stronger in the mining industry. As explained in Chapter 2, this lack of 

development makes the gap between formal legal protection and the lives of mine 

workers even bigger. 

This chapter has demonstrated that although South Africa has a strong body of 

environmental laws that overlaps with occupational protections, an integration of the 

respective risk assessments is still necessary to strengthen health risk mitigation in 

the mining sector. The following chapter elaborates on this foundation by analysing 

the legal framework for mining and occupational health and safety in greater detail. 

It looks at the Mine Health and Safety Act, the Mineral and Petroleum Resources 

Development Act, the Mining Charter, and other related laws to see how they deal 
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with health risk mitigation and whether they follow the constitutional and 

environmental governance standards set out in this chapter. 
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CHAPTER 4 – THE INTEGRATION OF HEALTH RISK MITIGATION INTO THE 

MINING LEGAL FRAMEWORK  

4.1 Introduction 

The preceding chapters have set the basis on the history and context of the mining 

sector, in addition to how the environmental legal framework currently provides for 

health risk mitigation and how this could potentially be strengthened or mainstreamed. 

This Chapter analyses the existing occupational health instruments within the mining 

legal framework to determine the extent to which its provisions protect the health and 

safety of mine workers in the working environment. The key legal frameworks under 

discussion include Mine Health and Safety Act 29 of 1996 (MHSA) and the Mineral and 

Petroleum Resources Development Act 28 of 2002 (MPRDA), supported by regulations, 

guidelines and policy instruments such as mandatory Codes of Practice, and research 

outputs by the Mine Health and Safety Council.  

It further interrogates the enforcement and compliance mechanisms embedded within 

the mining legal framework, looking at the weaknesses, strengths and whether they 

are suitable to address the emerging health and safety challenges established by 

earlier chapters. This chapter concludes by recommending possible key points that will 

strengthen the enforcement and compliance of environmental and mining legislation 

as well as the integration of both frameworks. 

4.2 The legislative framework for mine health and safety 

4.2.1 The conceptualisation of health risk mitigation in terms of the MHSA 

The MHSA is the primary regulatory tool in South Africa’s legal framework for 

occupational protection in the mining sector. Briefly, the Act aims to safeguard the 

health and safety of all personnel in the mine and mandate that employers and 

employees recognise the dangers and eliminate, control, or mitigate risks. Further the 

Act seeks to ensure that there is effective monitoring of health and safety conditions 

and provide for enforcement of all relevant measures.239 This study analyses the 

relevant provisions that informs the responsibilities of the employer and employees as 

 
239 Section 1 of the MHSA. 
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well as the health and safety protocols in place. This legal analysis is based on the 

testing of the provisions of the Act against the minimum standard of health and safety 

risk mitigation benchmarked in chapter 2 of this study to determine the effectiveness 

of the Act in achieving its objectives.  

The substantive layout of the Act begins under Chapter 2: Health and Safety at Mines. 

Under this chapter heading, sections 2 -18 focuses on the duties of the employer 

inclusive of ensuring safe environment and mining operations, administrative 

requirements, and delegation. The chapter then reconciles these duties with the rights 

and responsibilities of the employees under sections 19 to 24. This research 

appreciates the layout of duties and responsibilities in this Chapter. However, it argues 

that the employer’s duty to educate and train employees should extend beyond 

operational safety skills to include education on the leadership hierarchy, employees’ 

legal rights and responsibilities, and the employer’s obligations, thereby aligning 

training with the broader imperatives of a just transition. 

4.2.1.1 The legal obligations on employers to safeguard workers’ health and 

safety 

MHSA requires the employer to ensure that the mine is ‘as far as reasonably 

practicable’ structured and well prepared to operate safely.240 This study explains 

below why the phrase ‘as far as reasonably practicable’ may weaken the effectiveness 

of this provision.  The employer’s responsibility mentioned above entails guaranteeing 

that the design, construction and the equipment used allows for safe operations. To 

this effect, the employer must take reasonable practical steps to ensure that the ‘mine 

is commissioned, operated, maintained and decommissioned in such a way that 

employees can perform their work, without endangering their health and safety and 

that of any other person.’241 Furthermore, the employer has the duty to maintain a 

healthy and safe working environment that is not harmful to the health of the 

workers.242  

 
240 Section 2(1) of the MHSA. 
241 Section 2(1) (a)-(b) of the MHSA. 
242 Section 5 (1) of the MHSA. 
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As shown in chapter 2 of this study, the mining environment is complex; it is a 

convergence of geological, geographic, environmental and social factors that threaten 

workers’ health and safety. As such, the requirement to ensure that the mining 

workplace is safe and ready for operation must go beyond the structure, equipment 

and maintenance, to include the consideration of all these complex elements that 

threaten the health and well-being of workers. Further, the construct of this provision 

does not consider modern and pressing challenges such as climate change. In terms 

of the JET-IP, South Africa has undertaken to protect vulnerable workers mine 

workers.243 Therefore, legal reform is necessary to address mine health and safety 

whilst considering the imperatives of just transition. 

Section 10 obliges the employer to train workers, as far as reasonably possible, to 

equip them with the skills to perform their tasks without risk to their health.244 This 

study is of the view that the requirement to train the employees must extend beyond 

the imparting of safety skills to include education on the rights and responsibilities of 

mine workers. The reality is that workers lack education and training specifically 

regarding their rights and procedures to enforce them.245 Further, employees are not 

well versed in the leadership hierarchy and who they account to because of the various 

stakeholders they must navigate within their organisation,246 and this may create the 

lack of trust between the employer and the workers. 

The statutory requirements to ensure that among others, the mine is safe and ready 

for operation and to train employees, are qualified by the phrase ‘reasonably 

practicable’. In terms of section 102, reasonably practicable:  

‘means practicable having regards to: 

(a) the severity and scope of the hazard or risk concerned; 

 
243 The Presidency South Africa’s Just Energy Transition Investment Plan (JET IP) for the Initial Period 
2023–2027 (2022) 6. 
244 Section 10(1)(a) of the MHSA. 
245 MACUA Report MPRDA Amendments and the Erosion of Rights-Based Mining Governance: Legislating 
Against the Constitution: MPRDA Amendments and the Erosion of Rits-Based Mining Governance (2025) 
90. 
246 Brandling T, Pearson H & Mthombeni M ‘Exploring Accountability of Individuals in the Mining Sector: 
A Multi-Level Perspective’ (2023) 54 South African Journal of Business Management 2. 
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(b) the state of knowledge reasonably available concerning that risk and of any means of removing 

or mitigating that hazard or risk; 

(c) the availability and suitability of means to remove or mitigate that hazard or risk; and  

(d) the costs and the benefits of removing or mitigating that hazards;’247 

The continued use of the phrase to qualify the employers’ duties is similar to that of 

NEMA’s duty of care analysed under section 3.3.2 above. Given this definition, the 

employer may rely on considerations such as costs, access to technological availability 

or operational feasibility to justify limited compliance, which may weaken 

accountability. Further, it is open to interpretation what is reasonable and the courts 

can only determine reasonability on a case-by-case basis.248 In the context of health 

risk mitigation, this phrase undermines the requirement of mandatory measures such 

as engineering controls, exposure monitoring or medical surveillance which would 

otherwise be treated as optional depending on ‘availability of resources.’ 

Section 11 mandates that the employer take risk assessments, which must then be 

made available to workers.249 Access to information is an integral part of effective 

health risk mitigation as outlined in section 2.4.4 of this study. Section 11 is aligned 

with the constitutional right to access to information (section 32), which is critical to 

the enforcement of the right to refuse dangerous work. Similar to section 29 of NEMA, 

as discussed in chapter 3, section 23 of MHSA entitles the workers to refuse work and 

leave dangerous working conditions, provided there is a reasonable justification that 

the workers’ health and safety may be compromised.250 Workers can only effectively 

exercise this right if the employer is transparent on the types of risks identified and 

associated with the work to be done. 

Notably, in 2025 the general obligations outlined in the MHSA have been 

supplemented by more detailed guidance on specific categories of risk. The Chief 

Inspector of Mines, through the DMRE, published The Guideline for a Mandatory Code 

 
247 MHSA. 
248 Mntwelizwe S & Masumbe P ‘The Evaluation of the Protection of Mineworkers in the Workplace: An 
Investigative Legal Perspective’ (2024) 5 EHASS 1811. 
249 Section 11(1)(a-d) of the MHSA. 
250 Section 23(1)(a) of the MHSA. 
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of Practice for Change Management in the South African Mining Industry251 and the 

Guideline for a Mandatory Code of Practice on the Prevention of Fires at Mines,252 

which require employers to develop and implement site specific codes of practice that 

identify, assess and control risks associated with operational changes and fire hazards. 

When read with section 11, these guidelines give more concrete content to the duty 

of the employer to take reasonably practicable steps to make and keep the mine safe, 

and they illustrate how health risk mitigation should be built into everyday planning 

rather than treated as a once-off compliance exercise. 

The MHSA grants the employer and the health and safety committee or the health 

representatives the shared authority to determine the correct procedure in terms of 

which this right may be exercised by the worker.253 The court in Association of 

Mineworkers and Construction Union obo Maroga and 38 others v Eastern Cape 

Chrome Mines (Samancor Ltd),254 gives a practical meaning to the right to refuse 

dangerous work in terms of the MHSA. This case involves mineworkers who refused, 

in terms of section 23 of the MHSA, to go underground in July 2020 fearing exposure 

to the rising Covid-19 infections within the mines. The Eastern Chrome Mines 

interpreted this exercise as an unprotected protest and dismissed the 39 out of 800 

workers who refused to go underground.255 The case is significant because it clarifies 

the limits of section 23 of the MHSA and demonstrates the legal uncertainty workers 

face when attempting to exercise the right to refuse dangerous work. 

The court had to decide whether the refusal to work constitute a refusal in terms of 

section 23 of the MHSA or an unprotected protest and whether the dismissal was 

substantively and procedurally fair.256 Upon the interpretation of the section, the court 

determined that the section naturally grants the workers the right to refuse unsafe 

 
251 Guideline for a Mandatory Code of Practice on the Prevention of Fires at Mines in GN 6329 GG in 
52883 of 20 June 2025. 
252 Guideline for a Mandatory Code of Practice on the Prevention of Fires at Mines in GN 6329 in GG 
52883 of 20 June 2025. This Guideline was issued in terms of section 49(6) read with section 9(2) 
and (3) of the MHSA. 
253 Section 23(2) of the MHSA. 
254 Union obo Maroga and 38 others v Eastern Cape Chrome Mines (Samancor Ltd)) (JS857/20) [2025] 
ZALCJHB 153 923 April 2025).  
255 (JS857/20) [2025] ZALCJHB 153 923 April 2025) 10.3. 
256 (JS857/20) [2025] ZALCJHB 153 923 April 2025) 24. 
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working conditions.257 This right must be exercised only if the danger is  ‘… serious, 

and it relates to the health and safety of the employee’.258 Additionally, the condition 

that there must be reasonable justification includes both subjective and objective 

elements.259 The court made reference to article 13 of the Convention on Occupational 

Safety and Health adopted by the International Labour Organisation, which states 

that: ‘A worker who has removed himself from a work situation which he has 

reasonable justification to believe presents an imminent and serious danger to his life 

and health shall be protected from undue consequences in accordance with national 

conditions and practice.’ This reference is in accordance with section 233 of the 

Constitution which demands a reasonable interpretation of legislation that is consistent 

with international law.  

In its judgement, the court acknowledged that the workers had a genuine fear for 

their health and safety, however, their collective refusal to work and demands 

constituted a protest in terms of the Labour Relations Act, rather than a refusal to 

work under the MHSA.260 The Court held that whilst the ‘protest’ was a misconduct, 

the workers’ dismissal was substantively unfair and ordered their reinstatement 

without any loss of earnings and benefits.261 Whilst this judgement, demonstrates the 

courts’ willingness to interpret the MHSA to promote accountability within the mining 

sector, it also shows how difficult it is for workers in South Africa to exercise their 

rights without fear of punishment and/or intimidation. 

In the same breath, workers generally do not exercise their rights because of fear of 

losing employment, company closing or bad reputation linked with whistleblowing. At 

the same time victim blaming is a growing culture used by employers to silence 

workers and to evade taking accountability.262 The country’s just transition efforts 

include the protection of workers against job losses, social and labour injustices.263 

 
257 (JS857/20) [2025] ZALCJHB 153 923 April 2025) 26. 
258 (JS857/20) [2025] ZALCJHB 153 923 April 2025) 28. 
259 (JS857/20) [2025] ZALCJHB 153 923 April 2025) 29. 
260 (JS857/20) [2025] ZALCJHB 153 923 April 2025) 38 
261 (JS857/20) [2025] ZALCJHB 153 923 April 2025) 59. 
262 Myanga C, Ndiweni N & Mpanza M ‘An Investigation of The Causal Constraints on MHSA Enforcement’ 
(2023) The Southern African Institute of Mining and Metallurgy 7. 
263 Sokona Y et al Just Transition: A Climate, Energy and Development Vision for Africa (Independent 
Expert Group on Just Transition & Development, 2023) (2023) 52. 
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However, these policies exist in silos and necessitates the integration of just transition 

policies into health risk mitigation and mining occupational laws to strengthen the 

protection of mine workers and to achieve the realisation of section 24(a) of the 

Constitution. 

The employer working with the health and safety committee which is established in 

terms of chapter 3 of the Act, must design a workplan to eliminate identified risks, or 

if not possible to control and minimise.264 This requirement seemingly prefers 

prevention then mitigation if the risk cannot be eliminated. Additionally, the Act 

requires the employer to provide workers with necessary personal protective 

equipment and to monitor the risk which workers may be required to perform under.265 

Whilst the MHSA provides for necessary PPE at the cost of the employer, it does not 

provide for it as the last step in the hierarchy of control, as it is prescribed by the 

minimum effective health risk mitigation. This is a loophole that employers who 

substitute prevention of hazards and risks with use of PPE may rely with. 

Section 13 requires the employer to establish and maintain a system of medical 

surveillance of workers exposed to health hazards, should it be necessary after the 

risk assessment in accordance with section 11(1). The medical surveillance must 

include the information that may be used to eliminate, control or minimise the 

identified risks or to prevent, detect and treat occupational diseases that workers are 

or may be exposed to and it must consist of the first medical examination and the 

ones to follow at required intervals.266 The requirement partially aligns with the health 

risk mitigation standards outlined in section 2.4.3 of this study. It falls short of the 

requirement to tailor exposure profiles through examination such as audiometry, 

spirometry or biological monitoring. Further, it does not provide for a system of 

surveillance and reporting cycles that allows for timely corrective action and therefore, 

comprehensive worker protection. 

 
264 Section 11(2) of the MHSA. 
265 Section 11(2)(a-d) of the MHSA. 
266 Section 13(2)(a-c) of the MHSA. 
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4.2.1.2 Workers responsibilities for their own health and safety 

Section 22 of the MHSA outlines the health and safety responsibilities of mine workers. 

A mine worker must account for their own health and safety and that of others, use 

the provided PPE and to alert the employer of risks and hazards they are unable to 

control, minimise or take reasonable precautions to prevent. To adhere to the Act and 

the health and safety precautions, the workers must collaborate with each other, 

employer and the health and safety representatives.267 Except for the reporting 

challenges noted above in 4.2.1.1, this requirement aligns with the worker 

participation, information and reporting requirements of effective health risk 

mitigation.  

The labour court in Exxaro Coal (Pty) Ltd v AMCU obo Baloyi and Others,268 highlighted 

that the employer also has a duty to protect workers from themselves quoting Lallie 

J:  

‘Safety of employees at the workplace is paramount. It cannot be compromised. An employer 

cannot be expected to wait until an employee is maimed or has lost his or her life, before 

taking decisive action against an employee who has exposed fellow employees to danger. 

Procedures which are intended to prevent injury and fatality particularly in the mining industry 

need to be complied with properly because a lapse has disastrous consequences.’ 

Whilst this quote primarily looks at the duty of the employer to protect workers against 

an employee putting others in danger, it shows that workers also have responsibilities 

to ensure that their working environment is safe and does not cause harm to their 

health. The worker and employer collaboration is very important because it allows for 

productivity as the employer ensures that workers have a healthy and safe working 

environment that allows them to be competent.269 The court in Exxaro Coal v AMCU 

obo Baloyi upheld that the dismissal of a mine worker, who test positive for alcohol 

on his final warning, was substantively fair.270 Thus reaffirming the employees’ roles 

as an important component of the health and safety risk mitigation. 

 
267 Section 22 of the MHSA. 
268 (JR2312/15) [2020] ZALCJHB 182 (31 August 2020) 19. 
269 Mntwelizwe S & Masumbe P ‘The Evaluation of the Protection of Mineworkers in the Workplace: An 
Investigative Legal Perspective’ (2024) 5 EHASS 1811. 
270 (JR2312/15) [2020] ZALCJHB 182 (31 August 2020) 24. 
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In terms of these sections, it may be deduced that the workers with ‘reasonably 

practical’ training provided by the employer and the right to be informed of the 

identified risks and significant hazards within their working environment, may be able 

to protect themselves. However, the health statistics provided by the DMRE as shown 

in chapter 2 of this study, indicate that there is a disconnect between the law and the 

reality in the workplace. 

4.2.1.3 The state’s duty to oversee compliance, monitoring and 

enforcement 

The DMRE is tasked with ensuring compliance, with assistance from the Mine Health 

and Safety Inspectorate (MHSI).271 MHSI inspectors are permitted to enter mines 

without a warrant or prior notification to ensure compliance. An inspector may give an 

instruction directing the partial or complete cessation of mine operations if they 

suspect that any incident, procedure, or situation at a mine poses a risk to anyone's 

health or safety.272 Additionally, they may on written instructions make 

recommendations to the employer to improve their compliance and upon failure to 

adhere to those instructions recommend a fine to the Principal Inspector with legal 

authority.273 Correspondingly, DMRE may inquire into to incidences relating to diseases 

and injuries.274 The Act criminalises any contravention of its provisions resulting in 

death or serious illness of any individual.275 

 

The DMRE, as an organ of state, has a proactive duty in terms of section 7(2) of the 

Constitution to ensure that the objectives of section 24(a) are achieved. As shown 

under section 3.2 above, this duty extends beyond mere legislation. In terms of the 

MPRDA, the Minister of Minerals and Energy (now Mineral and Petroleum Resources) 

has the duty to administer the Act and to hold the license bearers (employers) 

accountable for their neglect or contravention of their statutory duties.276 The DMRE 

 
271 MACUA Report MPRDA Amendments and the Erosion of Rights-Based Mining Governance: Legislating 
Against the Constitution: MPRDA Amendments and the Erosion of Rights-Based Mining Governance 
(2025) 48. 
272 Section 54 of the MHSA. 
273 Section 55 and 55A of the MHSA. 
274 Section 60 of the MHSA. 
275 Section 86A of the MHSA. 
276 Section 3 of the MPRDA.  
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report of occupational diseases referenced under chapter 2 of this study serves as 

proof that the state is aware of the non-compliance within the industry. As such there 

is doubt on whether there is willingness to ensure strict monitoring and enforcement. 

The MHSA largely meet the minimum effective health risk mitigation standards as 

shown in sections 4.2.1.1 and 2 above. However, studies show that there is a prudent 

need to improve the standard of safety compliance to reduce persistent risks in the 

mines.277 One of the key reported challenges resulting in poor enforcement of the 

safety standards, is the attitude and response of managements towards safety officers 

and reports of identified hazards.278 As evident in chapter 2 of this study, statistics 

show a slow improvement in the protection of employees against occupational 

diseases. The slow realisation of healthy and safe working environments (provided by 

the employer) creates a demand for accelerated health risk mitigation.279  

The amended regulations to the MHSA, introduced by the Department in 2025 deal 

with rescue, emergency preparedness and response and first aid.280 These amended 

regulations aim to ensure that inspectors will not only react to disasters after the fact, 

but will monitor whether mines maintain adequate rescue capacity, emergency plans, 

drills and first aid arrangements at all times. These new regulations are meant to make 

sure that inspectors don't just respond to disasters after they happen; they will also 

check to make sure that mines always have enough rescue capacity, emergency plans, 

drills, and first aid plans. This strengthens the connection between the state's 

oversight role and the emergency preparedness pillar discussed in chapter 2 from a 

health risk mitigation perspective. However, the success of these measures will 

depend on the resources of the inspectorate and the political will. 

 
277 Muthelo L, Mothiba T & Malema N et al ‘Exploring Occupational Health and Safety Standards 
Compliance in the South African Mining Industry, Limpopo Province, Using Principal Component 
Analysis’ (2022) 19 Int. J. Environ. Res. Public Health 8. 
278 Muthelo L Strategies to Enhance Compliance of Health and Safety Standards at the Selected Mining 
Industries in Limpopo Province, South Africa: Occupational Health Nurse’s Perspective (Phd thesis, 
University of Limpopo, 2022) 84. 
279 Chidindi D A Legal Analysis of The Employers’ Duty to Provide a Safe and Health Working 
Environment in The Mining Sector in South Africa (LLM thesis, University of Limpopo, 2023) 10. 
280 Mine Health and Safety Act 29 of 1996: Amendment of Regulations Relating to Rescue, Emergency 
Preparedness and Response, and First Aid in GN 6052 in GG 52388 of 28 March 2025. 
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The employer’s reluctance to implement its statutory duty coupled with the workers’ 

negligence and recklessness accounts to accidents, exposure to hazardous substances 

and other risks. These include shortcuts, working under alcohol intoxication, the use 

of mobile phones during work procedures and etc.281 The courts have accepted the 

dismissal of workers who attended to work under the influence of alcohol, correctly 

arguing that the behaviour endangered other workers’ health and safety.282 This study 

did not identify meaningful evidence of sustained criminal enforcement against 

employers for serious contraventions of mine health and safety obligations, which 

raises concerns about deterrence.283 Furthermore, there is a clear power imbalance 

demonstrated by who is held accountable for contravention and who is not.  

4.2.1.4 Relevant proposed changes in the MHSA-Amendment Bill of 2024 

The Minister of Mineral Resources and Energy published a notice of intention to 

introduce the Mine Health and Safety Amendment Bill 2024 in Parliament part of which 

would ‘strengthen managerial responsibility and accountability’.284 The proposed 

amendments have great implications on the mining companies (employer) and this 

section briefly looks at some of those that relate, particularly, to the responsibilities of 

the mining companies and the workers in ensuring that the health and well-being of 

the workers is protected.  

To begin with, the proposed bill looks to amend section 6 to require that the employer 

does not only provide enough PPE but also suitable quantities of PPE that are tailored 

to the type of workplace, conditions and potential risks.285 This amendment is 

particularly important in that it caters for practical and effective PPE in the mining 

sector. Whilst this proposal is thoughtful, it could be strengthened by explicitly 

prohibiting the use of PPE as a substitution for prevention. More proposed changes 

include the insertion of section 7(6) which directs that the employer has a non-

 
281 MACUA Report MPRDA Amendments and the Erosion of Rights-Based Mining Governance: Legislating 
Against the Constitution: MPRDA Amendments and the Erosion of Rights-Based Mining Governance 
(2025) 72. 
282 (JR2312/15) [2020] ZALCJHB 182 (31 August 2020) 24. 
283 Chidindi D A legal analysis of the employers’ duty to provide a safe and health working environment 
in the mining sector in South Africa (LLM thesis, University of Limpopo, 2023)  
284 DMRE Publication of Explanatory Summary of The Mine Health and Safety Amendment Bill, 2024 
(14 October 2024). 
285 Section 4 of the Mine Health and Safety Bill-2024. 
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delegable responsibility to ensure that there is compliance with sections 7(2) and 

(4).286 These sections mandate the employer and manager to ensure that there is 

health and safety observations in the mine as dictated by the health and safety 

policies, identifying and controlling hazards and the training of workers, inclusive of 

appointing personnel for the same reason.287 This change directly burdens the 

employer with health and safety compliance responsibilities whether personnel has 

been appointed for that purpose or not. 

By the same token, the bill proposes to amend section 8 which requires that the 

employer develops a health and safety policy to direct the workers be trained on the 

contents of the policy.288 Additionally, section 10 which required that the employer 

provide reasonably practicable training may be amended to be an absolute duty of the 

employer to train the workers and therefore, deleting the phrase ‘as far as reasonably 

practicable’.289 Furthermore, the bill proposes that additional to the process of ‘hazard 

identification and risk assessment’ in section 11 which mandates the conduction of 

assessments and indents reporting, the employer must include the health and safety 

Committee or the Health and Safety Representative if the committee does not exist, 

in the management, control and mitigation of identified hazards and risks.290 

The bill criminalises any conduct or omission of the employer that results in non-

compliance with chapter 2 of the MHSA, resulting in death or serious disease of any 

individual or an incident posing risk to the health of anyone.291 Accordingly, the 

employer’s involvement or the lack thereof, conspiracy or whether there was 

reasonable oversight that resulted in no foreseeable death, injury or sickness is of no 

importance.292 Any assertion that the employer ordered that the operation be halted 

will not be proof of reasonable intervention to prevent the occurrence. According to 

 
286 Section 5 of the MHS Bill-2024. 
287 Sections 7(2) and (4) of the MHSA. 
288 Section 6 of the MHS Bill-2024. 
289 Section 8 of the MHS Bill-2024. 
290 Section 9 of the MHS Bill-2024. 
291 Section 86A(1) of the MHS Bill-2024. 
292 Beech W ‘Mine Health and Safety Amendment Bill 2024 Set To Change South Africa’s Mining Health 
and Safety Laws’ Beech Veltman 31 October 2024 available at https://beechveltman.com/news/mine-
health-and-safety-alert-mine-health-and-safety-amendment-bill-2024-set-to-change-south-africas-
mining-health-and-safety-laws/  (accessed 01 November 2025). 
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this proposal, the employer shall be presumed guilty of the offence until there is 

evidence that the affected employee acted without instructions, acted outside the 

scope of his employment and there was reasonable intervention by employer to 

prevent the occurrence.293 

By the same token, a fine of up to 10 per cent of the yearly turnover may be issued 

against an employer who has been found guilty of a crime.294 This is additional to the 

Court's power to revoke or suspend the relevant mining right. The fine will be up to 

10 per cent of the employer's yearly sales from the previous fiscal year, as shown in 

the most recent financial statement accessible in the Republic of South Africa, and the 

employer's exports from South Africa, whichever is higher, might be used to compute 

the fine.295 Imposable fines based on Schedule 8 of the MHSA may be raised should 

the Bill be approved and assented to. For example, some penalties are proposed to 

go up from 1 000 000 to 4 000 000 South African rand with the penalty for impeding 

the administration of the MHSA potentially increasing to 8 000 000 South African rand 

provided the offender is a company.296  

There is an undisputed connection between the workplace fatalities, injuries and 

diseases, and non-compliance with the health and safety statutory requirements.297 

The above discussed legal framework is conceptually progressive. However, its 

effectiveness is not reflected by the issues impacting the lives of the people it seeks 

to protect. These issues are persistent because of the poor enforcement, monitoring 

 
293 Beech W ‘Mine Health And Safety Amendment Bill 2024 Set To Change South Africa’s Mining Health 
and Safety Laws’ Beech Veltman 31 October 2024 available at https://beechveltman.com/news/mine-
health-and-safety-alert-mine-health-and-safety-amendment-bill-2024-set-to-change-south-africas-
mining-health-and-safety-laws/  (accessed 01 November 2025). 
294 Section 92(6A) of the MHS Bill-2024. 
295 Webber Wentzel ‘Mine Health and Safety Act Amendment Bill, 2024: Key Considerations for 
employers‘ Afriwise 23 October 2024 available at https://www.afriwise.com/blog/mine-health-and-
safety-act-amendment-bill-2024-key-considerations-for-
employers#:~:text=The%20Minister%20of%20Mineral%20and%20Petroleum%20Resources%20has
,administrative%20processes%20and%20strengthen%20managerial%20responsibility%20and%20ac
countability (accessed 01 November 2025). 
296 Beech W ‘Mine Health and Safety Amendment Bill 2024 Set To Change South Africa’s Mining Health 
and Safety Laws’ Beech Veltman 31 October 2024 available at https://beechveltman.com/news/mine-
health-and-safety-alert-mine-health-and-safety-amendment-bill-2024-set-to-change-south-africas-
mining-health-and-safety-laws/  (accessed 01 November 2025). 
297 Muthelo L, Mothiba T & Malema N et al ‘Exploring Occupational Health and Safety Standards 
Compliance in the South African Mining Industry, Limpopo Province, Using Principal Component 
Analysis’ (2022) 19 Int. J. Environ. Res. Public Health 1. 
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and compliance.298 The proposed changes in the MHS-Bill indicate efforts to improve 

working conditions or practices within the mining sector. Among others, the inclusion 

of workers or health representatives and/or health and safety committee in the 

management and mitigation of hazards and risks will strengthen the health risk 

mitigation and reflect the good intentions of the employer. This study cannot 

overemphasise the importance of meaningful worker participation as a tool 

strengthening effective health risk mitigation. This study maintains the arguments that 

the proposed substantive changes need to be strengthened, and it recognises a gap 

in literature relating to the lack of prosecution of statutory offenders in the mining 

industry. 

4.2.2 The influence of the MPRDA on health and safety outcomes 

The MPRDA which places itself at the centre of the regulation of equitable access to 

the development of mineral resources came into force in 2004.299 The Act seeks to 

promote employment, advance socio-economic welfare of all South Africans and to 

ensure that mining companies hold a social responsibility to their surrounding 

communities.300 Section 2 highlights the objects of the Act wherefore the State is 

crowned the custodian of mineral resources and must oversee that there is equitable 

access to the development of mineral resources.  The progressiveness of the Act may 

be seen through its recognition of the need to open the mining industry to include 

women and previously disadvantaged people to participate in the development of 

minerals and to make profit from it.301 However, while the Act advances important 

socio-economic and transformation objectives, its provisions primarily focus on the 

governance and allocation of mineral resources. Consequently, its contribution to the 

protection of mine workers’ health and safety is indirect and is not articulated as a 

central regulatory objective of the statute.  

 
298 Kengni B & Nkosi V ‘Analysis of the Current Legal Framework Protecting the Health of Communities 
Near Gold Mine Tailings in South Africa’ (2022) 37 UNISA Press Journals 14. 
299 MPRDA. 
300 Section 2 of Act 28 of 2002. 
301 Letsoalo K Social and Labour Plans and wellbeing of South African mining communities (MBA thesis, 
University of the Witwatersrand, 2023) 9. 
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4.2.2.1 Protecting Workers Through Social and Labour Plans (SLPs) under 

the MPRDA 

The MPRDA requires, among others, that applicants of mining rights submit a 

prescribed Social and Labour Plan (SLPs) to the Minister of Mineral Resources and 

Energy.302  In terms of section 25(f) holders of mining rights are obliged to fulfil the 

requirements of the SLPs.303 The SLPs are habitually revised and resubmitted every 5 

years of the mining right cycle.304 The purpose of the SLPs is to encourage 

employment, improvement of socio-economic welfare status and transformation of 

the industry by including previously marginalised groups and oblige mining companies 

to improve and develop communities they mine in.305 

SLPs include, amongst others, human resource development plans, mine community 

development plans, housing and living condition programmes, employment equity 

plans, and processes to prevent job losses and manage retrenchment and/or closure 

of operations.306 Requirements for SLPs According to DMRE, include consultation with 

unions, communities and relevant authorities in establishing the content of various 

sections of SLPs.  

Whilst NEMA’s environmental risk assessment seeks to identify environmental risks 

that may have adverse impact on the workers and communities,307 SLPs translate 

some of these risks into health, safety and social interventions.308 Both ERAs and SLPs 

do not directly address workers’ health and safety, but to an extent that they overlap, 

the intervention to prevent, minimise or remediate environmental harm, have positive 

outcomes on the health and Safety of the workers. SLPs go further to ensure that the 

living and working conditions of mine workers are improved through different 

 
302 Section 23(e) of Act 28 of 2002 and regulation 42. 
303 Act 28 of MPRDA. 
304 Act 28 of MPRDA. 
305 Umsizi Team  ‘Understanding South Africa’s Social and Labour Plan’ available at 
https://umsizi.co.za/understanding-south-africas-social-and-labour-plan/ (accessed 4 June 2025). 
306 Mineral Council SA ‘SLPS’ available at https://www.mineralscouncil.org.za/sa-mining/slps  (accessed 
on 02 June 2025). 
307 Section 24 of NEMA. 
308 Van der Watt P & Marais L ‘Implementing social and labour plans in South Africa: Reflections on 
collaborative planning in the mining industry’ (2021) 48 Resource Policy 2. 
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programmes.309 However, due to the broad objective, mostly community-focused, 

SLPS may be vague and therefore difficult to hold mining companies accountable for 

failure of enforcement.310 Moreover, there is no evidence of the contribution of SLPs 

to workers health and safety within the work environment. The Act as the primary 

legislation addressing the exploitation of mineral resources misses an opportunity to 

objectively require a health risk mitigation plan which would be enforceable and a 

dedicated support to the MHSA. Both these preceding vetting processes required by 

two independent statutes falls-short of explicitly binding mining license holders to strict 

standards of health risk mitigation. 

Section 95 of the MPRDA offers protection against occupational detriment to an 

employee who reports contravention of the Act or any act that is contrary to the SLPs. 

The MPRDA refers to the definition section of the Protection of the Protected 

Disclosures Act 26 of 2000 for the definition of occupational detriment,311 which 

includes a comprehensive list of  negative acts a worker may be subjected to, such as 

facing a punishment in a form disciplinary action, unlawful dismissal or demotion, or 

being threatened and  intimated among others.312 In terms of this definition, the 

MPRDA protects whistleblowers within the working environment from intimidation or 

threats or any subtle but detrimental treatment by the employers for reporting the 

contravention of the Act or acting against the approved SLPs. As such workers have 

the legal protection to enforce their rights to a healthy and safe working environment. 

Notwithstanding the above, the requirement that workers may report contraventions 

of the MPRDA to the Minister or the Director-General who may then in terms of section 

47 revoke the mining right or close the mine poses two challenges. First, access 

becomes a problem where for example a mining technician without any advanced 

education is expected to have direct access to the minister or the director general. 

Second, fear of losing employment remains where there is a possibility of the mine 

closing or losing licences and/ or mining rights. These are the challenges that require 

 
309 Van der Watt P & Marais L ‘Implementing social and labour plans in South Africa: Reflections on 
collaborative planning in the mining industry’ (2021) 48 Resource Policy 2. 
310  
311 Section 95(2) of MPRDA. 
312 Section 1(d) of Protected Disclosures Amendment Act 5 of 2017. 
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legal reform, particularly the existence of direct and explicit legal instruments that are 

practical. 

The MPRDA falls short of its intended support of MHSA. It commands that the holders 

of mining rights must be compliant with the provisions of MHSA and adhere to the 

SLPs requirements.313 However, the key compliance and enforcement challenges with 

MPRDA are prioritisation of extraction (production) over health and safety protection, 

organisational cultures, poor legislation and enforcement practices.314 Aside from SLPs 

being more community-based, the absence of accountability and enforcement of these 

plans allows for mining companies to neglect their promises without any 

consequences.315 Further, the MPRDA does not provide any accessible recourse 

against holders of mining rights(mining companies), for example an independent 

ombudsman or appeal mechanisms. As such, the only recourse available continues to 

be expensive litigation through courts, thus keeping the scale of justice imbalanced.316 

As shown in section 3.3.3 above, SLPs must integrate just transition imperatives and 

health risk assessment that is aligned with ERAs to close all gaps, and strengthen the 

legislative protection of mine workers health and well-being. 

4.2.2.2 The state’s powers in terms of MPRDA to ensure compliance 

The Minister of Mineral and Petroleum Resources, is responsible for ensuring 

compliance with the MPRDA and therefore in terms of section 38(1), which mandates 

that holders of mining rights should abide by the requirements of MPRDA and NEMA 

and any relevant law.317 The minister is endowed with the powers to suspend or cancel 

rights as a result of the holder’s failure to comply with the section 38(1) among other 

provisions.318 Section 98 criminalises behaviours including interference with 

 
313 Section 25(2)(d) and (f) of MPRDA. 
314 Muthelo L Strategies to Enhance Compliance of Health and Safety Standards at The Selected Mining 
Industries in Limpopo Province, South Africa: Occupational Health Nurse’s Perspective (Phd Thesis, 
University of Limpopo, 2022) 89. 
315 MACUA Report MPRDA Amendments and the Erosion of Rights-Based Mining Governance: Legislating 
Against the Constitution: MPRDA Amendments and the Erosion of Rights-Based Mining Governance 
(2025) 2. 
316 MACUA Report MPRDA Amendments and the Erosion of Rights-Based Mining Governance: Legislating 
Against the Constitution: MPRDA Amendments and the Erosion of Rights-Based Mining Governance 
(2025) 3. 
317 MPRDA. 
318 Section 47 of MPRDA. 
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inspection, and the intimidation or occupational threats against whistleblowers.319 

Nonetheless, there are reports of non-compliance such as the abuse of the right to 

refuse dangerous work, the refusal to consult workers and collaborate, and victim 

blaming.320 In terms of section 38(1) the contravention of the provisions in NEMA and 

MHSA addressing these issues constitutes a contravention of the MPRDA without any 

consequence. MPRDA as a key legal instrument within the mining industry, fails to 

recognise and regulate against the living and working conditions of the industry 

employees.  

 

4.2.2.3 The health and well-being of workers in terms of the Mining 

Charter, 2018 

The High Court of South Africa confirmed in the Minerals Council of South Africa v 

Minister of Mineral Resources and Energy and others that the Mining Charter, 2018, is 

only a policy document and not a binding subordinate legislation.321 Accordingly the 

Minister cannot force mining companies to abide by the charter. The Mining Charter 

is a document empowered by section 100(2) of the MPRDA, which requires that the 

Minister publishes a charter in relation to the good practice codes for the minerals 

industry. The Mining Charter through its principles of living conditions touches on the 

importance of mining companies prioritising the health and well-being of its 

employees. However, the Mining Charter, addresses these principles broadly, 

alongside its comprehensive purpose addressing socio-racial exclusions and equity in 

the mining industry.322 The principles of working conditions, as seen in section 2.6.2 

of the Charter, points to effective health care services, inexpensive and sustainable 

health system and a balanced diet.323 Accordingly, a holder of a mining right must 

submit to the DMRE a housing and living conditions plan to be approved in 

consultations with the Department of Human Settlements and Organised Labour.324 

 
319 Section 98(a)(ii) of the MPRDA. 
320 Kudenga Investment (Pty) Ltd t/a Kudenga consulting What are Employees Experiences of Health 
and Safety Measures in the South African Mining Industry (SAMI)? (2022) 143. 
321 Minerals Council of South Africa v Minister of Mineral Resources and Energy and Others (20341/19) 
[2021] ZAGPPHC 623; [2021] 4 All SA 836 (GP); 2022 (1) SA 535 (GP) (21 September 2021) 59. 
322 The Preamble of the Mining Charter. 
323 Principle of Working Conditions of the Mining Charter. 
324 Para 2.6 of the Mining Charter. 
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Given the nature of the document, there is no legal obligation in terms of the charter 

to submit the plan and to abide by the principles.  

The above-mentioned judgement confirmed that the Charter may be used to guide 

the Minister in the process of granting a mining right, but the document on its own 

lacks substantive effect.325 As such, a mining company may decide what the charter 

means to it. Nonetheless, the vision of the Charter is an indication that the country’s 

dire need for socio-economic growth is the reason health risk mitigation is often 

overlooked.  

4.3 Integration of Health-Risk Mitigation into the Mining and Environmental 

Framework 

4.3.1 Examination of how the MHSA, MPRDA, and Mining Charter intersect 

The mining legal framework is to an extent progressive. However, the instruments 

exist in silos, each with weaknesses and short-sightedness resulting in substantial 

compliance and enforcement challenges. This necessitates an integrated approach 

that will accelerate health risk mitigation in the mines and protect the rights and lives 

of the mine workers. This section examines the overlap between these instruments 

serving as a basis for a possible integration that will enhance enforcement and improve 

health and safety standards in the mines. 

It is important to note that the reference made to the holder of the mining right in 

MPRDA means the same person as referred to as the employer in the MHSA. This is 

one body regulated by two instruments in the same field. One addresses their socio-

economic and community justice responsibilities, whilst the other governs their duties 

regarding the health and safety of their employees. MPRDA further extends the 

employer’s duty to the surrounding communities and the environment, necessitating 

the expansion of the health risk mitigation in terms of the MHSA to cover the 

environment and the communities.326 The Mining Charter fell short of its 

 
325 (20341/19) [2021] ZAGPPHC 623; [2021] 4 All SA 836 (GP); 2022 (1) SA 535 (GP) (21 September 
2021) 40. 
326 Kengni B & Nkosi V ‘Analysis of the Current Legal Framework Protecting the Health of Communities 
Near Gold Mine Tailings in South Africa’ (2022) 37 UNISA Press Journals 8. 
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transformation purposes and aims promote the social justice objects of the MPRDA 

when the court ruled that it has no binding effect on the employer.  

 
4.3.2 Emerging risks: technological innovation, climate change and mental 

health 

As shown in the current and preceding chapters, the existing South African 

environmental and mining legislative framework make attempts to eradicate 

occupational diseases, injuries and fatalities in the mining sector. However, in the 

current times, technological innovation is taking over industries and businesses, 

including the mining sector introducing new health and safety challenges.327 Further, 

the climate change influences environmental impacts that affects the geographic 

landscape of mines and thus affects the physical health and safety of the workers.328 

Examples of these impacts and the required minimum effective health risk mitigation 

are discussed in chapter 2 above. This section looks at the extent to which the 

framework’s measures are relevant to address the emerging health and safety 

concerns beyond the traditional challenges. 

These challenges require not only modern engineering solutions but the upskilling and 

training of the employees.329 The MHS-Bill aims to introduce an absolute duty of the 

employer to provide training and education based on the competence required and 

the hazards and risk associated with the work.330 Although the term ‘absolute’ is not 

defined, this study prefers the proposed approach over the employer’s current  

reasonably practicable duty to train employees. Furthermore, the requirement will 

cover the necessary training needed for a just transition, ensuring that workers are 

equipped with the necessary personal tools to protect themselves. Moreover, the bill 

proposes to mandate that every mine appoints a qualified in mine environmental 

control and occupational hygiene. In terms of the discussions in chapter 2 above, this 

requirement falls right into effective health risk mitigation standards. Without these 

 
327 Onifade M, Adebisi J & Shivute A et al ‘Challenges and Application of Digital Technology in the Mining 
Industry’ (2023) 85 Resources Policy 3. 
328 Karolia- Hussain F & Fourie E ‘The relevance and impact of South African labour law in the mining 
sector: a fourth industrial revolution perspective’ (2021) 42Obiter 447. 
329 Karolia- Hussain F & Fourie E ‘The Relevance and Impact of South African Labour Law in The Mining 
Sector: A Fourth Industrial Revolution Perspective’ (2021) 42 Obiter 447. 
330 Section 8 of the MHS Bill-2024. 
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proposed provisions in force, the MHSA is not equipped to address these emerging 

health and safety concerns. 

Studies indicate that the mining industry presents significant risks for mental health 

due to extended shift periods, physical hazards, elevated job expectations and 

isolation in the work environment.331 Establishing safe and healthy work environments 

can enhance employees' mental well-being, facilitate rehabilitation, and reduce the 

likelihood of mental health issues by minimizing workplace dangers.332 This problem 

necessitates the mental health interventions focusing on females, young workers, and 

workers with alcoholism.333 However, the culture of victim shaming discussed in 

section 4.3.2.2 presents a disclosure issue. Transparency is quite important to the 

health risk mitigation process. The existing framework makes attempts to protect 

whistle-blowers. However, reform is needed to strengthen the protections offered by 

the instruments. Where it is addressed, there is inadequate training defeating the 

objectives of the MHSA.334 Further, there already exist inconsistencies in how 

employers address risk management. Therefore, stringent, and more defined 

regulations tailored to the current times are needed. 

An important illustration of these tailored and better-defined regulations is the recent 

publication of the ‘Guidance Note for the Prevention and Management of Non-

communicable Diseases and Mental Health Disorders in the South African mining 

industry.335 While these risks are only briefly touched upon in this study, this guidance 

note recognises that cardiovascular disease, diabetes and mental health disorders 

arise from a combination of job insecurity, workplace exposures and broader social 

determinants, necessitating that mines develop integrated programmes for risk 

assessment, monitoring, treatment and support. This instrument aligns closely with 

 
331 Pizarro JM & Aguayo F ‘Mental health in mine workers: A literature review’ (2021) International 
Journal of Environmental Research and Public Health 1. See also: Havenga Y & Bester M 
‘Psychological Distress Among Workers at a Mine’ (2025) 31 South African Journal of Psychiatry 2. 
332 Havenga Y & Bester M ‘Psychological Distress Among Workers at a Mine’ (2025) 31 South African 
Journal of Psychiatry 2. 
333 Havenga Y & Bester M ‘Psychological Distress Among Workers at a Mine’ (2025) 31 South African 
Journal of Psychiatry 6. 
334 Karolia- Hussain F & Fourie E The Relevance and Impact of South African Labour Law in The Mining 
Sector: A Fourth Industrial Revolution Perspective (2021) 42 Obiter 454.  
335 Guidance Note for the Prevention and Management of Non communicable Diseases and Mental 
Health Disorders in the South African Mining Industry in GN 6443 in GG 53025 of 18 July 2025. 
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the argument in this study that the mining workplace must be approached as part of 

the constitutional environment in which workers live, work and seek well-being. 

4.3.3 Integrating environmental and occupational health regimes 

The significance of the following  exercise is rooted in the reasoning of Lallie J in Sasol 

Mining (Pty) Ltd v CCMA and Others336 which is also emphasised by Nkontwana J in 

Exxaro Coal (Pty) Ltd v AMCU obo Baloyi and Others,337 stating that the safety of 

workers must be a priority in all considerations and that safety rules are to be strictly 

enforced. Studies have shown that the legal uncertainties within the environmental 

and mining legal framework defeat the achievement of certain SGDs such as SGD 9 

amongst others, the goal to promote sustainable industrialisation.338 Mining has a 

great potential to contribute to the achievement of SGD through health risk mitigation 

within the industry and resource mobilisation.339 Hence, this study recognises the need 

for the convergence of environmental and occupational health frameworks both as a 

legal reform and the strengthening of compliance and enforcement to achieve these 

goals and to close any exploitable loopholes and overlaps.340 

The shared objectives of the protection of the human health and safety from harmful 

environmental impacts provide the basis for the overlapping provisions between NEMA 

and MHSA. Further, both statutes address the management of the environment to 

prevent hazards or risks to human health. However, different authorities are 

empowered to administer the respective Acts, resulting in inconsistent implementation 

and enforcement. The co-joining of inspectorates from NEMA, MPRDA as well MHSA 

will ensure uniform compliance directives and consistent accountability in the industry.  

 

 
336 Sasol Mining (Pty) Ltd v CCMA and Others 2015) 36 ILJ 2359 (LC) 6. 
337 Exxaro Coal (Pty) Ltd v AMCU obo Baloyi and Others (JR2312/15) [2020] ZALCJHB 19. 
338 Viljoen G, Rantlo J & du Plessis W ‘Notes on The Legal Liability of Mining Companies for The Pumping 
of Extraneous Water from Defunct Underground Workings: Legal Uncertainties Illustrated by Ezulwini 
Mining Company Pty Ltd v Minister of Mineral Resources and Energy [2021] ZAGPPHC 4’ (2022) Obiter 
873. 
339 Mancini L & Sala S ‘Social impact assessment in the mining sector: Review and comparison of 
indicators frameworks’ (2018) 7 Resources Policy 91. 
340 Sumartono S & Riswadi R ‘Harmonization of Mining and Environmental Regulations as an Effort to 
Strengthen Legal Protection for Local Populations in Indonesia’ (2025) 3 Jurnal Dunia Ilmu Hukum dan 
Politik 191. 
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4.4.  Conclusion 

The South African legislative framework is reflective of a serious commitment to 

advancing the health and safety in the mining sector. However fragmented, the 

collection of environmental laws, mining regulations and labour law still cements a 

foundation for the protection of mineworkers. The Mine Health and Safety Amendment 

Bill, 2024 demonstrates willingness by the government to clearly highlight 

responsibilities as well as promoting inclusion in mine health and safety management 

within the sector. However, there are indicators of weaknesses and many overlaps 

and loopholes within the framework, resulting in non-compliance and lack of 

accountability. This chapter proposed the convergence of environmental and 

occupational health legal instruments as well as the integration of just transition goals 

thereto, to promote legal certainty and ensure that there is uniformity in efforts to 

protect human health and the environmental. This integration is important for the 

realisation of section 24 of the Constitution.  
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CHAPTER 5 – CONCLUSION AND RECOMMENDATIONS 

5.1 Conclusion 

This study examined the extent to which South Africa’s legal framework addresses 

health risk mitigation in the mining sector. The analysis shows that, while the MHSA, 

MPRDA, and NEMA provide a solid foundation for protecting mine workers’ health, the 

effectiveness of these instruments is limited by fragmented governance, overlapping 

mandates, and weak enforcement mechanisms. Historical, geographical, and 

technological factors continue to shape persistent occupational hazards, highlighting 

the need for coordinated legal and regulatory responses.  

This study demonstrates that the constitutional environmental right, read alongside 

occupational health obligations, supports recognition of mine workers’ health and 

safety as an essential aspect of environmental protection. However, gaps between 

legal provisions and practical implementations mean that workers remain exposed to 

preventable risks. Integration of environmental governance, health risk assessment, 

and just transition objectives into mining legislation would strengthen protections and 

better reflect the realities of the mining workplace. 

Overall, the findings reveal that the legal framework, while individually robust, 

operates in silos. Effective health risk mitigation requires harmonised legislation, 

proactive enforcement and explicit recognition of emerging challenges, including 

technological change, climate impacts, and psychological hazards. Addressing these 

gaps is critical to fulfilling the constitutional mandate for an environment that does not 

harm mine workers’ health and well-being. 

5.2 Findings and Recommendations 

The findings of this study reveal that legal reform is required not only at the level of 

statutory design, but also in relation to coordination, compliance, inspection, and 

enforcement. On this basis, the study makes the following recommendations: 

5.2.1 Legal harmonisation: the MHSA-bill presents an opportunity for the state to 

incorporate the principles of NEMA into the MHSA 

This will ensure that there is EIAs and EMPRs incorporates health risk assessments. 

This convergence will bring legal clarity, balance expected economic development, 
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with effective hazards identification and strategies to prevent harm at source level. 

Principles of environmental governance particularly the precautionary and polluter 

pays principles should be clearly articulated in the MHS-Amendment. Thus, cementing 

within MHSA, the preference to prevent hazards and risks before mitigation and 

substitution. Both NEMA and MHSA grants workers the right to refuse dangerous work, 

however, the Acts only address occupational detriment to whistleblowers at surface 

level. This study recommends the harmonisation of provisions relating to the 

protection offered to whistleblowers in a form of the introduction of single special 

penalty that will form part of the curriculum of mine workers statutory requirements 

of training and education. 

5.2.2 The expansion of the statutory requirement to train and educate mine workers 

of hazards and risk management 

This study recommends that the collaboration between DFF, MPR and the MHSC 

considers creating a space for research that will produce a national guideline or a 

curriculum that will guide the mine workers health risk training and education. This 

guideline must insist on a detailed teaching of rights and responsibilities in relation to 

health risk mitigation. This study is hopeful that the proposed amendment of the 

employer’s duty to provide as far as reasonably practicable training and education to 

workers into an absolute duty will be approved. Health risk training and education 

enables a productive and safe working environment, where workers health and safety 

are considered and in return results in competence and the achievement of healthy 

production targets. This then balance economic pursuits with human health 

considerations. 

5.2.3 Coordinated compliance inspections and enforcement 

There is a need for collaboration between the DFFE, Department of Tourism, DMRE 

and the MHSC to ensure coherent application of the NEMA, MPRDA and MHSA. The 

Acts regulate different aspects of the environment and are administered by different 

government departments and institutions. This creates regulatory fragmentation and 

allows duty-bearers to exploit institutional gaps. These instruments each require 

different forms of assessment prior to the granting of mining rights, however, there is 

no coherent relationship between these assessments and their continued monitoring. 

The study therefore recommends a coordinated inspection and enforcement 
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framework involving the DFFE, the DMRE, and the Mine Health and Safety 

Inspectorate, supported by a joint protocol on inspections, compliance directives, 

information-sharing, and follow-up monitoring. 

5.2.4 Explicit provisions in the MHS-Amendment 

The MHSA should be amended to explicitly recognise novel occupational hazards and 

environmental challenges (such as digitalisation and new technology and climate 

change) and the impacts both have on occupational health. South Africa is 

experiencing slow development of the constitutional court’s environmental 

jurisprudence. The costs of litigation are high, and victims of environmental offenses 

do not have the means to ligate. This necessitates legislative reform resulting in 

specific, yet comprehensive regulations that promote constitutional imperatives to 

protect the environment, human health whilst developing the country’s economy. 

Further, the provisions on the use of PPE could once again be restructured to explicitly 

caution the use of PPE as a substitute for hazard prevention and control.  

5.2.5 Giving substantive effect to recent MHSA guidance instruments 

Recent guidance instruments published under the MHSA offer a definitive framework 

for the execution of the reforms suggested in this study.  The 2025 Guideline for a 

Mandatory Code of Practice for Change Management in the South African Mining 

Industry, the Guideline for a Mandatory Code of Practice on the Prevention of Fires at 

Mines, the amended regulations on rescue, emergency preparedness and response 

and first aid, and the Guidance Note for the Prevention and Management of Non-

communicable Diseases and Mental Health Disorders in the South African Mining 

Industry all work together to make mine health and safety about more than just a 

compliance checklist.  It is recommended that these tools be explicitly integrated into 

EIAs, EMPrs, and SLPs, and compliance inspections.  This would help embed health 

risk mitigation across the mining life cycle, from project approval to operation and 

closure. 

5.2.6 The integration of just transition objectives into the future MHS Amendment 

Act 

Whilst the MHSA and the MPRDA falls short of addressing contemporary issues such 

as climate change, and the just transition and related socio-economic challenges, the 

current MHS-Bill presents an opportunity for this integration. This study recommends 
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that the DMRE integrates just transition objectives into the upcoming amendment Act 

to ensure a wholistic approach towards addressing mine workers’ health and safety.  

5.2.7 Continued research 

Future research should examine how geological, climatic, technological, and 

psychosocial changes alter mine-worker health risks, and how regulatory frameworks 

can respond through interdisciplinary methods. 
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