












































































































































































































































































































































separation of power in government ensures that each sphere functions and operates within its
mandate. However, with the political dominance of the ANC, when the abuse of power
becomes more desirable, the blurring of lines is more noticeable (Premhid, 2015, n.p.). And
according to Mail & Guardian (2014, n.p.), politics within independent institutions like the

NPA poses a serious threat to our constitutional order.

In this research, democracy refers to ‘rule by the people’ (Heywood, 2017, p.36), where
“common values [are] shared by peoples through the world community irrespective of culture,
political, social, and economic differences. It is the basic right of citizenship to be exercised
under conditions freedom, equality, transparency, and responsibility, with due respect for the
plurality of views, and in the interest of the polity” (Bassiouni et al, 1998, p.VI). To establish
a democracy there needs to be a social contract whereby citizens consent to electing a
representative to represent them to make decisions on their behalf. According to the NPA
Annual Report (2015/2016, p.30), In South Africa, political and or domestic instability is a
serious challenge to the country, therefore if left unchecked it can determine the functionality
of our democracy and rule of law, and development trajectory. To ensure our democracy and
rule of law remains in-check and unscathed by instances of political and or domestic instability
it is integral to uphold and strengthen our democracy through horizontal accountability by
upholding our democratic independent institutions, like the NPA. By protecting our
independent institutions we ultimately honour and safeguard our basic human rights to
freedom, equality, transparency, and responsibility. There are a few suggestions that may assist
in the improvement the NPA.

6.3 How to strengthen the independence of the NPA in relation to democratic norms

In order to hold the NPA to account we need to enhance our horizontal accountability.
According to O’Donnell (1999, p. 43), there are a few ways in which we can improve our
horizontal accountability. Firstly, opposition parties should have an important role in directing
institutions in investigating alleged cases of corruption, especially where high-profile cases
pertain. Institutions, like the NPA and Chapter 9’s that perform preventative roles should be
highly professional, endowed with resources that are both sufficient and independent of the
executive. Secondly, the NPA needs to be separated as much as possible from the executive in
order to be fully independent. Thirdly, it should have a judiciary that is professional, have a

capable budget, and is independent of the executive and independent in their decision-making.
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A plan should be developed to reform institutions that have been rendered ineffective by the
executive and willing legislatures. The weak, poor, and unequal societies should be
safeguarded and supported by independent institutions. For horizontal accountability to be
improved, there should be reliable, timely, and independent media. And lastly, it is also
important to have active and persistent participation from civil society, and input of public

opinion and support.

Another recommendation is the reform in appointment processes of the 14 senior NPA
officials, specifically the NDPP to make the processes more democratic. For example, the
private member's bill by Dene Smuts which recommends that the NPA appointment process
should follow a process similar to the Chapter 9 institutions or the judges. This will safeguard
the independence in the security of tenure of the NDPP by ensuring that the NDPP is not
beholden to the executive who constitutionally holds the right to appoint and fire the NDPP on
the account of misconduct, ill-health, incapacity-to carry out their duties, and if they are no
longer a fit or proper person — a definition not defined in the Constitution or NPA Act. Hoffman
(interview, 2017), expresses that a reform in the appointment process by replacing executive
oversight by oversight from parliament would allow the NPA to cut loose from the executive.
Others like Advocate Breytenbach and Advocate Pikoli argue, that there is no need for
constitutional reform, instead what; is needed is a president that does not abuse their constraint

of power because of a conflict of interest.

The NPA could also benefit by having an accountability unit, much like the role of the Inspector
General in the South African State Security (SSA). According to Advocate Silas Ramaite
(DNDPP, NPA, interview, 2017), in terms of accountability there is a position within the
National Prosecuting Authority Act for an accountability structure, unfortunately, over the
years that structure has never been established, but it currently in the process of getting it off
the ground. Advocate Ramaite (interview, 2017), further states there are differences of opinion
on who should establish the accountability structure. There are some that feel that the structure
should consist of members of the National Prosecuting Authority, while there are others who
say it should consist of members of the judiciary or appointed or nominated by the minister. In
the United Kingdom, for example, the accountability structure is headed by the Chief Justice.
Now in our case, the accountability is only confined to the prosecution part of the criminal
justice system and not the criminal justice system in its entirety. Advocate Ramaite (interview,

2017), continues to say there is currently a committee making proposals to the NDPP on this
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matter. These enhancements could see the NPA maintain its independence without political
influence and provide it to add to the quality of South Africa’s democracy as intended when
established.

This thesis assessed whether the NPA act as an independent institution by using the principal
concepts of democracy as well as the concepts that aid in its erosion. The principal concepts
used were democracy, accountability, the constraint of executive power, the separation of
powers, the rule of law, state capture, and dominant party systems. These concepts helped
assess instances of state capture of the NPA by the executive, nevertheless, the political
interferences determined that the institution’s leadership did not act independent. Despite the
aforementioned, NPA by right (de jure) remains independent. Since it has been established that
the NPA is an independent state institution according to law, the question now is to what extent
is it able to exercise its independence? According to law, the NPA should exercise its
independence by prosecuting without fear, favour,.or prejudice. But the NPAs senior leadership
has not always acted independently throughout its 18 years of prosecution, specifically where

high-profile cases like President Zuma comes into question.

Political influence often caused by factions within party politics has played a significant role
in the independent state institutions of South Africa, as we,have seen with the NPA. However,
the reach of power by the executives over the years has tainted the perception of the institution,
causing it to lose it credibility by the public. To be clear, the state capture of the NPA should
not by any means be normalised since it is still legally independent. For stability and credibility
to be restored within the institution, the state capture of independent institutions — including
that of the NPA, should be dealt with urgency and seriousness. An independent and accountable
NPA is important, as it will allow the institution to prosecute without fear, favour, or prejudice,
and ensure that justice will prevail so that people can live in freedom and security. It will further
enforce equality by ensuring that no one is above the law. The independence of the NPA is
integral to the safeguard of South Africa’s Constitution and ultimately allows for a quality and

robust democracy.
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Appendix 1

High profile matters — NPA (National Prosecuting Authority’s Annual Report, 2014/15, p31-
33):

“In Freedom Under Law versus National Director of Public Prosecutions and Others 2014 (1)
SACR 111 (GNP) April 2014), the North Gauteng High Court (per Murphy J) made certain
unfavourable credibility findings against three senior members of the NPA, namely, Advocates
Nomgcobo Jiba, Sthembiso Lawrence Mrwebi, and Sibongile Mzinyathi. The judgment of
Murphy J was confirmed by the Supreme Court of Appeal (SCA) in National Director of Public
Prosecutions versus Freedom Under Law 2014 (4) SA 298 (SCA).

Following the above-mentioned decisions of the High Court and Supreme Court of Appeal, the
NPA, via the office of the State Attorney, briefed senior counsel to furnish a legal opinion as
to whether, among others, disciplinary steps.ought to-be taken against the above-mentioned
senior members of the NPA. The legal opinion was furnished to the State Attorney on 7 July
2014.

In his legal opinion, senior counsel, in summary, concludes that the findings of Murphy J in
the High Court, as confirmed by Brand JA in the Supreme Court of Appeal, constitute
compelling justification for disciplinary proceedings against Advocates Jiba, Mrwebi and
Mzinyathi. The fact that they misled the Court and were prepared to lie under oath not only
indicates a strong prima facie case of serious misconduct but also casts grave doubt on their
fitness to hold office. He consequently recommends that the President should, in terms of
section 12(6)(a) of the NPA Act, consider provisionally suspending the mentioned senior NPA
managers pending an inquiry into their fitness to hold the office of Deputy National Director
of Public Prosecutions and Directors of Prosecutions, respectively, to be presided over by a
retired judge of the High Court. He further recommends that a criminal investigation for perjury
be opened against all three members of the NPA and that the findings against the mentioned
NPA members made in the judgments be submitted to the General Council of the Bar as a
matter of urgency to consider whether an application should be brought against them in terms

of section 7 of the Admission of Advocates Act.
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In @ memorandum dated 18 July 2014 addressed to the Minister of Justice and Correctional
Services, the NPA explained in detail to the Minister the NPA’s motivation and arguments
pertaining to a request that the President should provisionally suspend Advocates Jiba, Mrwebi
and Mzinyathi from their respective offices. The Minister was requested to forward the
contents of the memorandum to the President and request the President to provisionally
suspend the three senior NPA members from their respective offices pending an enquiry into
their fitness to hold such offices and the finalisation of the envisaged criminal investigations

and outstanding inquiries and investigations and action of the General Council of the Bar.

In @ memorandum dated 31 July 2014, the CEO of the NPA informed the Minister that the
NPA had appointed a fact-finding committee to investigate allegations that certain employees
of the NPA, including senior members, had committed unethical and unprofessional conduct
and to advise on appropriate remedies if contraventions had occurred. The Minister was
informed that the nature of the allegations and the seniority of the officials allegedly involved
necessitated the involvement of anoutside: committee of suitable credibility. Therefore, the
CEO appointed retired Judge Zak Yacoob as the chairperson of the committee. He was assisted
by Advocate TK Manyage, a member of the Johannesburg Bar. The committee has finalised
its report. The committee, among others, also made certain unfavourable credibility findings
against Advocates Nomgcobo Jiba, Sthembiso Lawrence, Mrwebi, and Sibongile Mzinyathi.
On 27 February 2015 the CEO informed the Minister about the findings and recommendations
of the committee.

During the beginning of September 2014, it came to the National Director’s attention that the
Minister had publicly indicated that he has not yet approached the President regarding the
above-mentioned recommendations of the National Director. The opinion was held that failure
to bring these serious matters to the attention of the President is causing a credibility crisis
within the NPA as a whole and that it was appropriate to urgently bring stability within the
NPA and it is of utmost importance that the matter should be communicated to the President
as a matter of urgency. Therefore, a decision has been taken to approach the President directly
S0 as to bring the matter officially to the President’s attention. Accordingly, in a letter dated 12
September 2014, the National Director wrote directly to the President and brought the matter

to his personal attention. The National Director personally handed this letter to the President.
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Furthermore, in a letter dated 17 September 2014 the National Director responded to certain
questions raised by the Minister; he informed the Minister about further instances of
misconduct committed by and adverse findings made against Advocates Jiba and Mrwebi;
informed the Minister about steps already taken by the NPA and steps to be taken against the
three senior members of the NPA concerned; informed the Minister about the NPA’S
submission made directly to the President; and again requested the Minister to also engage with
the President regarding the proposed suspension of the three senior members of the NPA as a
matter of urgency. It was also pointed out to the Minister that after the High Court judgment in
April 2014, the National Director requested reports from Advocate Jiba regarding the Mdluli
corruption matter, which request was ignored. Further, the National Director has repeatedly
requested an official handover report on matters being dealt with by Advocate Jiba, without
any response. The National Director held the view that such insubordination is intolerable and

makes it very difficult to perform his duties.

At the time of finalising this report; the position relating to the conduct of Advocates Jiba,

Mrwebi and Mzinyathi was as follows:

(a) The fact-finding committee_has. finalised its work and submitted a report to the
National Director. As indicated above, on 27, February 2015 the CEO informed the
Minister about the findings and recommendations of the committee

(b) The General Council of the Bar has already brought an application in the High
Court, Gauteng Division, for an order striking the names of each of the respondents
(Advocates Jiba, Mrwebi and Mzinyathi), from the roll of advocates, alternatively, to
suspend them from practising as advocates for such period as the court may deem
appropriate. Advocates Mrwebi and Mzinyathi have already indicated that they will
oppose the application.

(c) Criminal proceedings have been instituted against Advocate Jiba in the Regional
Court, Pretoria. The charges are fraud and perjury and the case has been postponed to
10 June 2015

(d) Perjury charges have been laid against Advocates Jiba, Mrwebi and Mzinyathi. This
case is still under investigation by the South African Police Service

(e) Criminal proceedings are also outstanding against Advocate Mrwebi for
contravening section 32(1)(b), read with sections 1, 20, 24, 25, 32(1)(a) and 41(1) of
the NPA Act.
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In spite of the above-mentioned urgent requests directed to the Minister and the President, and
the outstanding criminal proceedings against Advocates Jiba, Mrwebi and Mzinyathi, no
feedback has been received from the Minister or the President. As emphasised by the High
Court, “the respondents are unbecoming of persons of such high rank in the public service, and
especially worrying in the case of the (acting) NDPP, a senior officer of this court with weighty
responsibilities in the proper administration of justice. The attitude of the respondents signals
a troubling lack of appreciation of the constitutional ethos and principles underpinning the
offices they hold.” Therefore, it is important for the Minister and the President to fulfill their
constitutional mandate and to act as a matter of urgency.” (National Prosecuting Authority’s
Annual Report, 2014/15, p31-33).
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Appendix 2

Victims of Crime Survey 2016/17 (Statistics South Africa, 2017, n.p.):
MEDIA RELEASE 28 September 2017

“Statistics South Africa, released the 2016/17 Victims of Crime Survey results on Thursday
September 28th. According to this survey, crime experienced by households and individuals
aged 16 years and older, has been decreasing between 2013/14 and 2016/17. Approximately
7% households in South Africa were victims of crime in 2016/17, compared to about 9%
households in 2015/16. The estimated number of incidents of crime also decreased for many
types of crime. For example housebreaking incidents decreased by 8%; home robbery
decreased by 25% and theft of personal property decreased by 12%. However, hijacking of
motor vehicles increase and sexual offence increased sharply by 93% and 110% respectively.
Estimates for hijacking and sexual-offence, however,-should be used cautiously as they fall
under the second level of quality (acceptable statistics) due to the small number of respondents
that experienced these types of crime.

An estimated total of 1,5 million crime incidents ‘were experienced by approximately 1,2
million households in 2016/17. Male-headed households had a higher percentage (7,5%) of
victimisation compared to female-headed households (6,6%). Whilst households headed by
coloured (8,9%) household heads were the most likely to be victimised, households headed by

black Africans (6,9%) were the least likely to be victimised by crime.

A comparison of crime types shows that housebreaking/burglary (53%) was the most common
crime experienced by households in 2016/17, followed by theft of livestock (11%) and home
robbery (10%). Theft of personal property tops the individual crime list at 42 percent, followed
by assault (18 %) and robbery (16%).

Further analysis showed that household’s feelings of safety when it is dark continued to
deteriorate over the years. It is not surprising that a large number of households have actively
taken measures to make their homes (51%) and vehicles (41%) more secure. Although
households took measures to protect their property, the fear of crime persists and prevent them

from engaging in daily activities such as going to open spaces (32%), allowing children to play
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outside (20%) and walking to town (15%). The study highlighted that households’ confidence
in police services and courts has been gradually eroding over the years. Households that held
negative attitudes about the police felt that the police could not recover stolen goods (59%),
whereas those that were disgruntled with court services said that courts were too lenient

towards criminals” (Statistics South Africa, 2017, n.p.).
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