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will have been identified and punished.'® Justice will have been done for the victim as

well as for the innocent detainees who will be reinstated in Rwandan society.'
Reintegration of this kind into the Rwandan family is not only sought for innocent
detainees but also for people who are sentenced but who are likely to be

rehabilitated.'>

Gacaca courts aim to reconstruct the past events,'® seeking to promote the unity and
reconciliation of Rwandans through the principle of justice for all."™ This is possible
through the establishment of the truth. The way in which Gacaca system is created
enables truth to be discovered in that one appeals to citizens who were
eyewitnesses.’™ The list of the victims and the list of the authors of the crime will be
drawn up, as well as an inventory of the damages caused. The accounts of the events

will allow one to understand what happened.’”

The trials of 110,100 current pending cases, to which other pending cases will perhaps
be added, should be greatly accelerated because 11000 Gacaca courts hold genocide
trials, a task that was previously done by 12 specialized courts.'® This contrasts with

the situation in the ordinary courts under the Organic Law.

3 S Gasibirege, and S.Babalola. (2001). Perceptions about the Gacaca law in Rwanda: evidence from a

multimethod study: (Special Publication). 19
B ibid.

%5 Report on Reflection Meetings organized by the Government of Rwanda, (2000). (On file with the author) .

%S Gasibirege, (2001). Gacaca faced up to psychosocial problems caused by the genocide: which debate?

Butare: University of Rwanda.

157 See the Preamble Gacaca law.

% Ibid.

% Tbid.
' International Court of Justice Report. (1999) Rwanda: Five years after the genocide in Rwanda: justice in

question. Brussels.
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There were cases in ordinary courts that resulted in acquittals for lack of evidence or
other reasons. These acquittals attracted public criticism that the courts are not
impartial. There was a perception that judgments had been made on the basis of

different criteria.

Most people also felt excluded because a few sat and heard the cases, with little
contribution from them. With Gacaca, the ordinary people are being involved in the
process. Information and facts are presented and debated. This makes the outcomes
acceptable and legitimate to the public in general through exposure, discussions and
speaking out. This contributes to a healing process where people are able to confront

those who committed the crimes, and find out the truth about what happened.

On the other hand, the traditional Gacaca courts have given rise to other concerns.
These are whether this model will aid the process of reconciliation in Rwanda; and
whether the process will help reconcile one of the world's most divided societies. An

answer is still anyone's guess.'®’

The major concern is not whether these judges will completely interpret legal concepts,
but whether they will deliver fair judgments in a strongly ethnically divided country
where legal methods have failed so far.'® These judges are human beings with
relatives either among the victims or the accused; they are wvulnerable to biased

opinion.

They are unsalaried volunteers with no career to risk in case of misconduct.'® In the
event that the judges manage to transcend their ethnic identities, it also remains to be

seen, to put it bluntly, whether on the one hand, Hutus can honestly testify against their

161 Report of the situation of human rights in Rwanda (1999) prepared by the Special Representative of the

Commission on Human Rights pursuant to Economic and Social Council Decision 288.

12 See Amnesty International, Rwanda UnfairTrials.
' See Amnesty International, The Troubled Course of Justice.
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own relatives or themselves and on the other hand, whether Tutsis will accept the

verdicts.'®

Victims of genocide have expressed negative support towards Gacaca courts. Some
expressed fears that Gacaca jurisdictions will result in excessive light sentence for
those who committed heinous crimes. Some of the accused on the other hand view the
jurisdictions as a way of ending the Hutu tribe. The latter regard Gacaca as a
systematic political and ethnic oppression, since tens of thousands of their families are
directly affected by the detentions. Both groups see Gacaca as a way of settling
personal scores, rather than extracting the truth or delivering justice.165

Most negative criticisms have however come from some extremist groups of Tutsi
genocide survivors who are against reconciliation. To them all genocide perpetrators
are supposed to receive the death penalty. The other group of Hutus who are against
Gacaca are rebels in the Democratic Republic of the Congo (DRC) and elsewhere who
are opposed to the Rwandan government from a political point of view, but also
because their fear reprisals as a result of the genocide. Gacaca courts, however,

remain the best possible solution for the justice problems in Rwanda.

3.3.7 Conclusion

Whereas newspapers have reported a great deal about the Gacaca court, hardly any
have emphasized the vital role these courts are meant to play in repairing the torn
social fabric. This dissertation underlines the contribution of the Gacaca courts in this
regard.

14 Moussali, Report 8.

1% Ibid (n 160)
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CHAPTER 4: CONCLUSIONS AND RECCOMENDATIONS

Since the end of the Genocide in 1994 and the inception of the new justice system,
Rwanda has been faced with numerous challenges in its quest for justice, truth, and
reconciliation. The International Criminal Tribunal for Rwanda despite some
indictments, and eventual trials of several key leaders of the genocide, has been a

major disappointment for Rwandans. —

The ICTR is not only expected to render justice by determining the guilt for the horrific
crimes committed, but also, in accordance with one of the preamble paragraphs in the
ICTR Statute, to “contribute to the process of national reconciliation and to the
restoration and maintenance of peace”.'” It has failed to achieve this objective
because it is widely held by Rwandans to be too aloof and dismissive of the need to

promote reconciliation.

“Justice delayed is justice denied”: for justice to be seen to be done the trials should be
held within a reasonable period of time. And the procedures need to be transparent and
decipherable. Victims' organizations in Rwanda have been complaining that the ICTR
proceedings simply take too long and that this in itself undermines the objective of

justice.

1% For a recent overview (as of 2001) of all ICTR detainees and their current status, see

<http://www.ictr. org/english. factsheet/detainees.htm> (accessed on 05 October 2002).

167 Qee the Statute of the ICTR.
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Despite the claim in the resolution establishing the tribunal and its impressive budget,

it has so far disposed of only a small number of cases. The location of the tribunal, far
away from the people who need to participate or, at least, to see the process of justice,
serves only to exacerbate its image as a foreign institution alien to the needs of the

people who matter most — the Rwandans.'®

The Organic Law, an addition to the ICTR, has been another disappointment. Despite

6 454'% cases that were prosecuted since 1996 to 2001, more than 110,100 estimated
cases are still pending, awaiting trial. The implementation of the Organic Law
procedures remains so slow”. The prosecution procedures have been slow and this has
been mainly attributable to the difficulties under which court personnel have had to
work. There has also been a lack of capacity within the judiciary as well as a lack of

qualified judicial personnel, lack of logistics, and a lack of adequate remuneration.

The prosecution of perpetrators of mass human rights violations was one of the major
stated objectives of the new Rwandan Government that came to power in July 1994.
Fighting impunity is seen as the key instrument of rendering justice and is considered
an essential pre-condition for reconciliation in Rwanda. Rendering justice to victims is

one of the major stated objectives of the Government’s justice policy.

It should be noted that probably no other criminal justice system in the world would be
able to deal with such a large number of cases in a satisfactory manner, i.e. within a
reasonable period of time and with due respect for all human rights norms'”®. As a

'8 See Tuzinde op cit (n-1 above) 63.

1% Le Verdict No. 34 Javier 2002, p. 8-10

170 Expectations that justice be rendered timely and correctly are nonetheless extremely justified, and should not
necessarily be perceived as “Western arrogance” as some observers seem to indicate (JPChretien, “Impunité¢ ET
réconciliation au Rwanda ET au Burundi” in A Destexhe, and M Foret. (Eds.), De Nuremberg a La Haye et
Arusha, Brussel, Bruylant, 1997, pp.73-74.
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consequence, the whole process was generally perceived as being extremely slow. As

Attorneys without Borders, in their report, state. “There is no clear progress with justice

at work, justice is non convincing (fa justice ne convainc pas)”'"".

This situation called for an immediate solution. One scholar observed:

“Unless an independent institution is developed that provides the opportunity for victims
to tell their stories and for those who are guilty of human rights violations to confess,
Rwandan society will continue to live under the shadow of division, tension and
violence. (...) This body need not replace criminal prosecutions or grant amnesties. In
fact, international law prohibits the granting of amnesty for the gross violations of human
rights that have occurred in Rwanda. The Commission should instead complement
other activities already under way in Rwanda, serving as a forum in which victims can

tell of their suffering and be heard and acknowledged, and so regain their dignity””.

Rwanda set up the National Truth and Reconciliation Commission hoping it will
contribute to the in social reconciliation of the society. However, it has yielded little if
anything persuasive. It immediately got a negative response from the society after it
was set up. The population view the Commission as nothing else but a promoter of the
culture of impunity among Rwandans. It has limited legal powers, unlike the South
African Truth and Reconciliation commission. All it does is to organise seminars and

rehabilitation camps for reconciliatory purposes.

Gacaca traditional courts are a response to these challenges. Rwandans have
demonstrated that the traditional justice system, which was used in pre-colonial
Rwanda, is the only possible alternative for social reconstruction after the failures of

western-driven processes.

7' Avocat sans frontiére, Justice pour Tous au Rwanda. Rapport Semestriel. 1 ers semestre 1999, Bruxelles,

Kigali, septembre 1999, p.14 to, p.38.

172 J Sarkin op cit n 3 above, 822-823.
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Justice, unity, and reconciliation under Gacaca are possible because the victims and

perpetrators identify themselves as one. In Rwanda, the real perpetrators still loom
large and very defiantly. During the trial of the former Prime Minister Jean Kambanda,
he confessed to all charges in spite of their heinous nature.' It is important to note
that he did not confess to the Rwandans. It was just a legal confession in the hope to
escape legal punishment. This is why, when the trial chamber rejected his confession,

and sentenced him to life imprisonment, he protested. '™

There is no way how truth and reconciliation will be achieved in Rwanda without the
genocide planners confronting their actions. Unless this happens, the victims will not
forgive. This is because the authors of genacide still deny that what they did amounted
to genocide. Most Hutus in prisons say there was no genocide but a situation of mass
killings in a state of war where everyone was killing his or her enemy. If kambanda was
really remorseful, he would by now have appeared and appealed before the Rwandans,
which would have done a lot for reconciliation.””

Gacaca allows genocide planners to confront their past before the genocide victims
and the Rwandan community as whole. Gacaca treats both perpetrators and victims of
Genocide as survivors of the previous murderous regime. This reconciles the suspect
with the community and the victims, which has been the main element lacking under the

present criminal justice system since 1996.'"

' See the Prosecutor v Akayezu No ICTR-96-4-T Judgment and Sentence, Trial Chamber 1 (2) September
1998.

174

See Hansungule op cit n 64 above.
1 ibid.

17 The Gacaca differs from western ideas of justice because the objective is not to find and punish the criminal,
but to find an appropriate and fair solution and thereby restore the balance of the community. Both the ICTR and

the Rwandan domestic courts lacked this notion. Their aim is to punish, which is far from what the Rwandan

community’s needs.
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Gacaca is no doubt the most important tool for unity and reconciliation in Rwanda.
According to Hansungule, it brings fresh air to a troubled country. Cobban went further

and concluded that it restores health to a society smashed by devastating violence."”

Rwanda’s justice challenges after the genocide should serve as an example to Africans
that justice, as it is traditionally administered in the west, is not readily transferable to
an African setting. When international law fails in a situation like Rwanda, alternatives
should be sought. When one judges Gacaca courts under international law, one should
also consider the contribution of international law in the social reconstruction of

Rwandan society after the genocide.

The Rwandan government did not think of traditional Gacaca courts until it became
evident that existing processes were inadequate. Even any western country of
Rwanda's size faced with a caseload of these proportions would have enormous

problems as well.'™

Gacaca courts have been “modernized” through the introduction of formal procedural
modalities, the new location (a municipality building), the fixed timing (every week on
Tuesday and Thursday), the “distance” between the families involved and the Gacaca

jury, and the behaviour of “arbitrators” as if they were civil servants."”.

77 Penal reform International (1999) Traditional and Informal Justice Systems in Africa, South Asia and the

Caribbean 75.

178

Moussalli, Report of 4 August.

7% J W Karega, (ed.) (1996): Gacaca. Le droit coutumier au Rwanda. Rapport final de la premiére phase

d’enquéte sur le terrain, Haut Commissaire aux Droits de ’Homme des Nations Unies, .29-30.



50
In addition, state law establishes Gacaca tribunals, and it is state institutions that

exercise overall control (both judicial and executive power), and penalties are executed

in state prisons. What else is needed to comply international human rights norms?'®

Furthermore, the Dakar Declaration, adopted on 11 September 1999, following the
Seminar on the Right to Fair Trial in Africa, organized by the African Commission on
Human and Peoples’ Rights, interestingly states that “/f is recognized that traditional
courts are capable of playing a role in the achievement of peaceful societies and

exercise authority over a significant proportion of the population of African countries”."”’

Whereas it may be true that Gacaca conflicts to some extent with the international

|,'®2 one should also

human rights norms with regard to the right to defence and appea
bear in mind that Rwanda sets an example in Africa where international criminal law
has to some extent failed to settle conflict. Since 1995, when the genocide cases began

at the ICTR and 1998, when domestic courts began hearing cases, only an insignificant

180 I : : BTN \ . : , .
République Rwandaise, Juridictions Gacaca dans les procés de génocide et des massacres qui ont eu lieu

au Rwanda du ler octobre 1990 au 31 décembre 1994, Kigali, 8 juin 1999.
'8l See the All-Africa Conference on African Principles of Conflict Resolution and Reconciliation United

Nations Conference Centre, Addis Ababa, 8-12 November 1999.

182

See Mousalli, Report of 4 August, see the Basic Principles of the Independence of the Judiciary, UN
GAOR 40/146 of the 13 DEC. 1985. See Drumbl MA, Sclerosis: “Restorative Justice and collective
responsibility: lessons for and from the Rwandan Genocide” (20002) 5 Contemporary Justice Reviews 5.
Amnesty international, The troubled Course of Justice, Sarkin the development of the human rights culture,
Sarkin the necessity challenges; Sarkin. Promoting justice, truth and Reconciliation, Sarkin Dealing with past
Human Rights abuses. See also C V Vincencio and T Savage: addressing the legacies of genocide and crimes
against humanity PG 76-84. See 1G Tuzinde (2000) Justice and social reconstruction in the aftermaths of
genocide in Rwanda: an evaluation of the possible role of Gacaca tribunal Africa human rights law journal 78
and M Hansungule op cit.

182

For a recent overview (as of 3 September 1999) of all ICTR detainees and their current status, see

www.ictr.org/english.factsheet/detainees.htm
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number of cases, both at Arusha and in Rwanda, have been tried. Rwanda has opted

for its traditional justice system as a last resort.

Admittedly, Gacaca may not be perfect, but perfection is hardly realizable under such
circumstances. Rwandans hope Gacaca is the nearest-to-perfect alternative. It is
however, too early to judge its negative achievements. One could say that a figure of
4,500 plus'® confessions for a period of three months is an achievement. This would
have taken a year or two under the Organic Law of 1996. If one weighs the negative
side of the Gacaca courts against the positive within the context of Rwanda, the

positive outweigh the negative ones.

Gacaca offers the best alternative for the country's current situation where tens of
thousands of genocide suspects risk being in jail without trial for centuries. The
situation in Rwanda should be "weighed against a different scale altogether because

Rwanda is dealing with all sorts of things of unimaginable proportions".184

For justice to be rendered, especially through the proposed Gacaca tribunals, and for it
to have the desired restorative and reconciliatory effect, people need to buy into the
process: this in itself requires a high degree of freedom of speech and expression.
Truth should be a cornerstone of all procedures for it is a necessary element for

healing to take place.'®

In addition, justice does not operate in isolation. Democracy is one of the pillar
cornerstones for a fair and acceptable way of dispensing justice. Social reconstruction

in Rwanda will never be achieved without some degree of democracy in which people

'8 See 42 and 43 above.

'8 See e.g. The President of the Republic interview with the BBC 5/10 2001
http://mews.bbe.co.uk/1/hi/world/africa/1 581236.stm. Accessed on 24 October 2002.

18 L Fernandez (1996) “Possibilities and Limitations of Reparations for the Victims of Human Rights

Violations in South Africa in M Rwelamira and G Werle (eds) Confronting Past Injustices 8.
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feel that they participate in their own system, and that they are governed by their own

principles.
According to Mahmood Mamdani

“After 1994, the Tutsi want justice above all else, and the Hutu democracy above all
else. The minority fears democracy. The majority fears justice. The minority fears that
democracy is a mask for finishing an unfinished genocide. The majority fears the
demand for justice is a minority ploy to usurp power forever'®.

One of the ways forward is to overcome the apparent dichotomy between both
concepts (justice and democracy) and to facilitate ways of combining these seemingly

opposite directions.

For justice to be accepted as an instrument of reconciliation, it should meet certain
conditions that go even beyond criteria of independence and impartiality of the
judiciary. These conditions include it being embedded in an overall process of

transparency, political participation and inclusiveness.

At the same time, history has shown that, in the context of Rwanda’s plural society,
political participation can by no means equal majority democracy, but requires a
balanced system of power-sharing, including the protection of the rights of minorities
and guarantees for their security.

WORD COUNT 14,356 including footnotes
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