

























































































































































































































































































According to the NPA Act (Section 179, 2008, p.1, 8), the role of the political executive (the
president) is to appoint the National Director of Public Prosecution (NDPP) as head of the
NPA. However, the justice minister has the final responsibility for the NPA, not the president.
The NPA Act also stipulates that the President has the authority to remove the head of the NPA
from office, although only on account of misconduct, continued ill-health, incapacity to carry
out the duties of office efficiently, or if they are no longer a fit and proper to hold office. But
the president does not have the authority to appoint or remove the NDPP on account of personal
affiliation, as that would violate the constitutional democracy and blur the lines of the
separation of power. In an interview with Advocate Abrahams (NDPP, 2017), he states that the
prosecution makes provision for the Minister of Justice to assign a responsibility over the NPA,
but as you would recall from the Ginwala commission of inquiry it was ‘extrapolated’ from
that matter that the Minister's powers are not to interfere in prosecutorial decisions of the NPA.
Advocate Abrahams (interview, NDPP, NPA, 2017), further states that the NPA Act also

makes provision for the minister to have-fmadresponsibility over the NPA as does the
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their constraint of power provided b

government and can blur the lines @f payvei FORex@MptepAdvocate Pikoli (interview, Police
Ombudsman, 2017), explains that “before 1998, prosecutors fell under the Department of
Justice, they fell under the Minister of Justice and the Director General of the Department of
Justice. With the 1998 NPA Act, it took them away from the helm or at the head of the
institution of the National Director who had control and management of all prosecutors™. In
addition, Advocate Pikoli (interview, Police Ombudsman, 2017), explains the Attorneys-
General or NPA were taken away and out of the Department of Justice. Therefore, the NPA
now occupies a position which is not necessarily part of the Judiciary, but also not really part
of the executive, but a member of the executive who exercises final responsibility over the
NPA — who is then the Minister of Justice. There is also the constitutional guarantee of the
independence of the NPA, so even though the Minister of Justice exercises final responsibility
over the NPA, the executive cannot tell the NPA which matters to prosecute or not to prosecute,

so in that sense, the NPA do have independence.

The issue around the independence of an institution, like the NPA, Naidoo (Interview, CASAC,

2017), explains relies a lot on perceptions, and whether those perceptions are true or not, so

95| Page

http://etd.uwc.ac.za



perceptions play a big role. In an interview with Lukas Muntingh (Associate Professor, Dullah
Omar Institute, 2017), he stated that due to the ‘shenanigans’ that are happening at a national
level of the NPA perceptions are formed about its leadership and based on those perceptions “I
am very critical of the NPA as an institution because they have not lived up to expectations”.
According to Naidoo (Interview, Executive Secretary, CASAC, 2017), the NPA is further
constrained by the fact that it has to rely on the HAWKS and no longer have the investigative
power it once had with the Scorpions. In the interview with Breytenbach (DA, 2017), she
explained that in order to have true independence “you need to be able to prosecute people that
need to be held accountable”, this she states includes people like President Jacob Zuma. In
doing so, “it gives direction to all those poor prosecutors in these little courts... to do their job
with integrity. At the moment those people [prosecutors] are trying to do their jobs with
integrity and they are being led by a bunch of bananas”. Advocate Abrahams shares a different

viewpoint on the NPA’s independence:

“Our independence, as the NPA; is entrenched; 1 really think our independence is
entrenched. The minister has made it clear that it cannot interfere with our
independence is entrenched. Contrary to what anybody else says and the mere fact that
we are entrenched scare the living daylight out of them because they cannot get to us,
they cannot interfere, there is not a single politician or single person that can come
forward and say | had influence over Shaun Abrahams. There is no person that can
come forward and say they have influence over me or influence over the institution”
(Advocate Abrahams, interview, NDPP, NPA, 2017).

Advocate Abrahams suggests that the NPA’s independence is ingrained because it is a
constitutional guarantee and refrains the executive from interfering. Steven Swart (Member of
Parliament for the ACDP, interview, 2017), agrees with Advocate Abrahams by stating that
the NPA to a large degree is independent, particularly in terms of the Constitution and the NPA
Act. However, Mr Swart state “the concern that one does have is to what degree there is
political influence or political interference in the decision-making on high-profile cases, mainly
on their decision to prosecute the Finance Minister, which seems to have played towards a
certain faction within the ANC”. Swart (interview, ACDP, 2017), further explains that “there
is an accountability to the Minister as set out in terms of the Constitution and the NPA Act, but
it can never be that the Minister can interfere with the decisions to prosecute”. In Section 179

of the Constitution, it is set out that the cabinet member responsible for the administration of
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Justice must exercise final responsibility over the prosecuting authority. In Canada, the Public
Prosecution Service safeguards the Director’s (the head of the institution) independence by
requiring all instructions from the Attorney General (Minister of Justice) to be in writing and
published in the Canada Gazette (Public Prosecution Service Canada, 2016, n.p.).

The Constitution and the NPA Act provides a limitation for one’s power; be it the executive,
senior officials or ordinary prosecutors; “it is undeniable that state organs are being used
regrettably to pursue certain political agendas. | have seen it over many years and it increases
or decreases depending on who is in power and | think under President Zuma there has been a
lot of manipulation of state organs including the NPA to pursue certain political agendas”
(Swart, interview, 2017). In addition, Swart (interview, ACDP, 2017), states that it has resulted
in the High Court and the Constitutional Court in intervening in matters which has validated
the perception that there has been political interference. The North Gauteng High Court found
that former NDPP Mokotedi Mpshe was irrational in his decision to withdraw the prima facie

case against now President Zuma:

“Having regard to the conspectus of evidence before us we find that Mr Mpshe found
himself under pressure and he decided to discontinue the prosecution of Mr Zuma and
consequently made an irrational.decision, Considering the situation in which he found
himself, Mr Mpshe ignored the importance of the oath of office which demanded him
to act independently and without fear or favour. It is thus our view that the envisaged
prosecution against Mr Zuma was not tainted by the allegations against Mr McCarthy.

Mr Zuma should face the charges as outlined in the indictment” (Nicholson 2016, n.p.).

Even though the separation of powers prevents the concentration of power in one person, the
rule of law is sometimes misused or bent for the provision of state capture. However, factions
and infighting due to politics in the NPA are a clear indication that the institution lacks
separation of power. A lack of separation of power strengthens the executive's hold on power.
According to Advocate Abrahams (interview, 2017), it is of grave importance for the office of
the NPA to be free from any political influence. Therefore, “a National Director should be
mindful of the political climate he or she should be able to meet with anyone and everyone on
issues, however, that should never affect their objectivity, it should never matter how you feel

about anybody you should always treat people fairly” (Advocate Abrahams, interview, 2017).
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Objectivity, as mentioned by Advocate Abrahams, along with the constraint of power is

integral to maintain the separation of power. See Figure 7.

Figure 7: State organs misused for political agendas (Source derived from: Zapiro cited in
Politicsweb, 2016, n.p.)
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5.5 The rule of law

O’Donnell (2004, p.33), explains that the rule of law is defined as whatever law exists, is
written down, and publically spread by an appropriate authority prior to the events meant to be
regulated by it, and is fairly applied by the relevant state institutions including the judiciary.
The rule of law implies formal qualities by establishing rules that are valid and ultimately
regulated by the Constitution. In addition, the rights and obligations specified are universal,
applies to each individual, irrespective of their social position or status, to ensure ‘equality
before the law’ (O’Donnell, 2004, p.33). O’Donnell (2004, p.35), the independence of the
judiciary must be guaranteed and courts must have the ability and powers to review or appeal,
and courts must be easily accessible, crime-preventing agencies should not be allowed to distort
or corrupt the law. Naidoo (Interview, CASAC, 2017), states the NPA is probably as important
as the judiciary itself, in some cases maybe more so. As the NPA are vested with huge powers
to prosecute or not to prosecute a particular case, to develop prosecutor policy, and guidelines
in consultation with the Minister of Justice. He explains that the role of the NPA is to prosecute
crimes in the name of the people of South Africa in terms of a set of guidelines and principles,
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and that should be clearly articulated in a manner that represents the interest of the people.
However, the NPA has not executed its mandate to prosecute without fear, favour, or prejudice,
it has not upheld the highest standard of integrity and it has not prosecuted the number of
corruption cases that we would have expected. In South Africa the rule of law is arguably often
manipulated for the benefit of state capture, this is especially worrying since the President can

appoint up to 14 senior NPA officials including the NDPP.

In an interview with Lawson Naidoo (Executive Secretary, CASAC, 2017), he sees the NPA
as one of the most critical institutions of government. “The reason why I say it is one of the
most important institutions is that the constitutional democracy is founded on the principle of
the rule of law, and in many respects, the NPA and how it behaves and acts have a huge impact
on the strength of the rule of law”. When a democratic constituted institution, like the NPA,
does not protect people’s basic right of citizenship to be exercised under conditions of freedom,
equality, transparency, and responsibility by-fulfilling their vision for justice to prevail in our
society so that people can live in freedom and; security, it has failed. For example, Glynnis
Breytenbach (interview, Shadow Minister of Justice and Correctional Services, 2011), states
that:

“The NPA has not succeededin. its vision for justice to prevail in our society so that
people can live in freedom and security. If you look at the number of people that leave
our country on a daily basis, they leave because they are afraid. You go and ask people
that live in squatter camps, you go and ask people that live in lower class suburbs,
everywhere else in South Africa you go and ask women and children who cannot afford
electric fences and security guards and bulletproof cars, ask them if they feel safe you
can even go ask the men in those areas if they feel safe they will tell you no and you
can ask them if they will receive justice if they were attacked, they will also say no”.

She further explains that as long as one person feels that way we have not succeeded. According
to Statistics South Africa’s Victims of Crime Survey (2017, n.p.), housebreaking incidents
decreased by 8%, home robbery decreased by 25% and theft of personal property decreased by
12%. The hijacking of motor vehicles and sexual offences increased, however, it increased
sharply by 93% and 110% respectively. See Appendix 2. The NPA is responsible for the
prosecution of criminals and, as a secondary function, envisions for justice to prevail so that

people can live in freedom and security. However, the increase in crime hinders our access to
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freedom and security and therefore the quality of our democracy in how we live our day-to-
day lives. While the NPA is not directly responsible for the increase of crime in South Africa,
it does form part of their role within the Criminal Justice System as the NPA is constituted to
prosecute criminals for their crimes. The primary function of the NPA is to prosecute crimes
without fear, favour, and prejudice, however, its secondary function is to ensure that justice

prevails in society so that people can live in freedom and security.

According to Muntingh et al (2017, p.27), effective prosecution occurs when offenders are
held accountable for their crimes; crime is reduced through the conviction of serious, serial
and prolific offenders who are responsible for a disproportionate number of crimes; cases are
disposed of appropriately; and cases are disposed of in a timely, efficient and cost-effective
way. So when criminals are not held accountable in court, they become a liability to society
by continuing to commit criminal offenses thereby infringing upon our right to safety and
freedom. However, Advocate Abrahams state-that the NPA is fulfilling its vision and
mandate, “I think we are doing extremely well under the financial climate the country finds
itself in — there is budget cuts, resource constraints, prosecutors working under difficult
conditions. | really think that the criticism of the NPA in the media is misplaced or
unfounded, disingenuous, completely mischievous to say the least” (Interview with Advocate
Shaun Abrahams, NPA, NDPP, 2017). Advocate Abrahams continued by stating:

“Many people say, the NPA does selective prosecution, however, we cannot do
selective prosecution. When a matter is received, you have to assess whether there are
reasonable prospects for prosecution or not. When we make decisions to take matters
to court you cannot take a case to court that you are going to lose because it is not in
the interest of justice to do so. Now, why would you waste taxpayers' money? Why do
you waste the courts time to take a matter to court when you know the person will be
acquitted? For anybody to say there is selective prosecution either does not understand
the process, does not understand the criminal justice system, or does not understand
criminal law, procedure and evidence does not understand the basic principles. You
cannot take all matters to court because you cannot prove the guilt beyond reasonable
doubt of all those matters. So, to say that it is selective prosecution is wrong” (Interview
with Advocate Abrahams, NDPP, 2017).
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Advocate Abrahams strongly disputes against the accusation that the NPA practises selective
prosecution. However, he does acknowledge that political and/or domestic instability is a
serious challenge and if left to persistent it will undermine our democracy, rule of law and
development trajectory (NPA Annual Report, 2015-16, p.30).

5.6 State capture

According to Chipkin (2016, p.1), state capture is a severe form of corruption, when the ruling-
making process itself is captured as government officials regulate their business to favour
private interests. Party state capture, is “government effectiveness which measures perceptions
of the quality of public services and policy formulation and the degree of administrative
independence from political pressures” (Innes, 2013, p.3). It occurs when parties re-politicise
the state in pursuit of political monopoly. State capture, according to Matei (n.d., p.2), is “the
process through which firms make private payments to public officials to influence the choice
and design of laws, rules, and regulations”. This-is-what has seemingly occurred between the
NPA and the executive, and the undue political influence it causes can be damaging to the

NPA, the rule of law, and democracy overall.

Muntingh (interview, 2017), believes that the problems with Advocate Bulelani Ngcuka and
his decline to prosecute then Deputy President Zuma. “If'one looks at the NPA, I think the real
problems there started with Advocate Ngcuka with his decision not to prosecute Zuma, and
then people started asking questions, what is this prima facie case that they not going to
prosecute?” (Muntingh, interview, 2017). Then Advocate Vusi Pikoli was appointed, which “I
think was an independently minded person, but I think was already under pressure by former
Minister of Justice Bapanda and Menzi Simelane who was Director General of Justice at the
time, and they tried to manipulate him” (Muntingh, interview, 2017). Eventually, Advocate
Pikoli was forced out of his position, ultimately revealing the pressure from the executive and
a few other things. There were a string of other prosecutors, including Advocate Jiba, who
along with Advocate Mrwebi and Advocate Mzinyathi have been struck off the roll of
prosecutors, which they are in the process of appealing. Despite this, Muntingh (interview,
2017) states that Zuma still does not want to suspend them. Muntingh (interview, 2017) further
expresses “when one looks at the court decisions you get this picture of people who appear to
be of a poor moral character and are not independent, that are trying to manipulate situations.

So I do not think it is unfair to say that sorry they do not leave me with the impression that this
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is an institution that functions with integrity and is impartial that holds the safety of the public
close to their heart”. The negative perceptions of the NPA are self-inflicted due to the

leadership of the institution over the years.

The NPA as an institution is large in size and employs thousands of state prosecutors.
Therefore, to be clear, we need to distinguish between the everyday prosecutors that we see in
District, Magistrate and High Courts, and senior prosecutors and senior NPA officials in
leadership positions. Advocate Pikoli (interview, 2017), states that what tends to attract
attention to the NPA is high-profile cases. “I suppose people tend to judge them or measure
them based on their high-profile matters. On general prosecutions, | think the NPA has done
well and is performing well insofar as the general run of the mill cases, however, in high-profile
cases which would involve politicians or high-profile members of society who have tended to
see some kind of interference in the work of the NPA where politicians want to influence
certain decisions” (Pikoli, interview, 2017).-One.of the first examples of the NPA taking a
political approach to prosecutorial autharity; according to-Naidoo (interview, 2017), is in 2004
when Advocate Ngcuka decided against prosecuting then Deputy President Zuma, despite
having a prima facie case against both him and Schabir Shaik — who was his financial advisor
at the time, for similar charges. Shaik was later trialled and prosecuted, while President Zuma
still awaits trial for the charges brought against him for the 1999 Arms Deal.

Another example of party state capture, in an interview with Advocate Mike Pothier (Catholic
Parliamentary Liaison Office, Research Co-ordinator, 2017), there are people in the NPA who
see their job as to protect certain people, to favour certain people and conversely to undertake
some prosecutions. “So it is not just keeping Zuma out of court, but also what we saw last year
with the pursuit of charges against the then Minister of Finance Pravin Gordhan” (Advocate
Pothier, interview, 2017). Advocate Pothier further states, those were prosecutors who actually
followed through on trumped-up nonsense and they must have known it was nonsense. They,
therefore, allowed themselves to be used in a pro-active way to wrongly prosecute someone
and it is not just turning a blind eye. Advocate Pikoli (interview, 2017), concurs by stating that
any experienced prosecutor would have declined to prosecute then Minister Gordhan on the
basis of whatever was presented to them by the HAWKS. However, here you had high-profile
and senior prosecutors involved in the form of Advocate Sibongile Mzinyatha and Advocate
Torie Pretorius. Furthermore, Advocate Pikoli continued to say that “those are senior

prosecutors who on the evidence presented to them could have never have decided to prosecute
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the Minister of Finance of fraud, so you begin to think that some kind of outside influence was

brought to bear the prosecutors”. See Figure 8.

Figure 8: The Non-Prosecuting Authority (Source derived from: Paulie, 2016, n.p.)

THE NPA
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Professor Lovell (interview, 2017), believes that since former President Mbeki’s administration
the executive looked to appoint someone who is_pliant. “For example, Shaun Abrahams
deliberately “dilly-dallying” to delay, prosecuting Zuma is a sign that he has been captured
politically”. See Figure 9.

Figure 9: Advocate Shaun Abrahams and President Jacob Zuma (Source derived from:

Siwela Cartoons, 2016, n.p.)
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Mr Swart (interview, 2017), shares Professor Lovell’s sentiment by stating an important point
is the private member’s bill brought by Dene Smuts on the appointment process of the NDPP,
which recommends that it should follow a process similar to the Chapter 9 institutions or
judges. “How you protect the NPA from State Capture is you make sure the appointment and
firing are done through a parliamentary process and not just at the behest of the Executive
because one of your safeguards for independence is the security of tenure” Mr Swart explained.
He continued to state if your NDPP is beholden to the executive who appoints the person and
can just fire them you need a process that preferably includes Parliament to ensure due process
is followed when the NDPP is fired. A good example thereof is Advocate Mxolisi Nxasana.
“Advocate Nxasana was a clear guy that was not playing ball and the next thing he gets a fat
golden handshake to leave and then they appoint another more pliable person” Mr Swart states.
He goes on to say that “I am not saying they are corrupt, [ am just saying they would appear to
be more pliable because you are sitting with-the-decision to prosecute or not and who is going

to benefit?” (Swart, interview, 2017)..However, Advocate Abrahams believe otherwise:

“When somebody says that a minister, the President, or a politician or anybody has ever
asked me to make a certain decision | can categorically say never! Nobody can ever ask
me to make a decision in a particular. way. How can a career prosecutor, somebody that
has excelled in every sphere, somebody that has been respected by his peers, get
appointed to a position - he has been lauded and applauded his entire career, he gets
appointed by a president to this position and all of a sudden because he is appointed by
a particular president he has become rogue. That cannot be, under any circumstances.
It is all part of politics and the political hype.” (Advocate Abrahams, NDPP, NPA,
2017).

Advocate Abrahams disagrees with the notion that he is beholden and pliable to the executive
as the NDPP as he has always acted impartially as a career prosecutor. In contrast to popular
belief, in an interview with Dr Jeff Rudin, he states in his opinion all states are captured, and

this idea and critique is not a new one:

“I have a difficulty with that understanding of state capture because in my
understanding all states are captured and they are captured by the ruling interests.

Which in my understanding are a combination of the people who own the main
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economic wealth and then depending on the division of labour, in terms of time, if there
is a distinct political class, then it is a unity and alliance between the economic and the
political and the state always meets their needs. The only time the state is not captured
by the ruling class, is in my understanding, during periods of revolution and it becomes
a defining characteristic for me of revolution. So the very notion of these independent
or autonomous bodies that just very kindly acts in the public interests, | think is a myth
and | think it is a convenient myth for those who actually exercise state capture. It is
not a new idea, it is a long-standing critique” (Dr Jeff Rudin, Researcher, Alternative

Information and Development Centre, 2017).

Unlike most state capture theorists in South Africa, Dr Rudin alternatively takes a Marxist
perspective by viewing the state as a hegemonic structure. He believes that all states are
captured and that state capture is a normal part of the functioning of the state. It is, therefore,
the norm for the ruling elite to practise state capture in order to gain certain state favours like
policy reforms or tenders. He further suggests-that-there-is no such thing as independent or
autonomous bodies which, for example, is why you will find that there is such an imbalance in
prosecution cases between individuals with wealth and those individuals that are poor. Dr
Rudin (interview, 2017), suggests that this does not necessarily mean that all state institutions
are captured, for example, when Thuli Madonsela was Public Protector, her office was run with
integrity because she did not allow to be captured by the state or ruling elite. There are other
underlying reasons that contribute to the state capture of the NPA, for example, the continued

dominance of the ANC as South Africa’s governing party.

5.7 Dominant party systems

The dominance of the ANC in South Africa is due to the lack of effective competition from the
opposition. As a result, the ANC’s dominance has led to the failure to consolidate South
Africa’s democracy as there has not been two peaceful electoral turnovers or transition of
power by two separate political parties post-1994 (Huntington, 1991, p.267). This, however,
does not mean that South Africa is not a robust democracy. While South Africa may not be a
consolidated democracy in terms of a peaceful electoral turnover by two separate parties, it
does have a vibrant and active civil society and democratic institutions to hold government
accountable. Therefore, despite meaningful and extensive competition, most South African’s
are still symbolically resonate with the ANC as the liberation movement that gave them

freedom through democracy. In 2014, the Democratic Alliance (DA), South Africa’s official
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opposition party, attained a 22.2% of the vote in the national elections, ensuring an increase of
5.57% since the 2009 national elections. Since 1994, the DA has steadily increased their
support-base (Schulz-Herzenberg, 2014, p.3). According to Schulz-Herzenberg (2014, p.3), the
DA roughly secured a 20% increase among black constituencies in South Africa in 2014. While
newcomers, the Economic Freedom Fighters safeguarded a 6.4% of the votes in the 2014
national elections becoming South Africa’s third largest political party. Thus placing the
Inkatha Freedom Party (IFP), in the fourth position, with COPE coming in eighth securing a
mere 0.67% in 2014, compared to 7.4% in the 2009 national election.

According to Habib (2004, p.96), at the core of democracy is political uncertainty, and it takes
the shape of two distinct forms; institutional uncertainty, and substantive uncertainty.
“Institutional uncertainty — the uncertainty about the rules of the game — implies the
vulnerability of the democratic system to anti-democratic forces. Substantive uncertainty — the
uncertainty of the outcomes of the game — is-about the perceptions of ruling political elites in
a democratic system on whether they will be returned to office” (Schedler cited in Habib, 2004,
p.96/7). Institutional uncertainty, Habib (2004, p.97), state is bad for democracy as it promotes
the view for a regression to authoritarianism in the Third Wave of democracies. Substantive
uncertainty, on the other hand, Hahib. (2004, p.97), explains is good for democracy as it keeps
politicians on their toes, and ensure they are responsive to their citizens. Habib (2004, p.97),
expresses that despite the presence of institutional mechanisms; such as elections, opposition
parties, civil liberties, autonomous media, and the separation of powers, that are intended to
promote substantive uncertainty, the objective still evades much of the Third Wave of

democracies.

Habib (2004, p.97), suggests that the fear of a relapse to authoritarianism has officials fixated
on the bureaucratic features of democratisation and made substantial political and institutional
concessions to the state and economic elites of the authoritarian order. According to Habib
(2004, p.97), a huge part of the ANC’s dominance is due to the ‘honeymoon phase’ whereby
citizens are reluctant to vote against liberation parties, like the ANC, responsible for organising
the revolution(s) that brought down authoritarianism, like South Africa for example. The
outcome of this is as a result of the lack of substantive uncertainty in the political system in
South Africa at the time. Therefore, due to the institutional uncertainty of South Africa’s
political past, South Africans continue to vote along racial and/or ethnic lines leaving

opposition parties “to continue to fish in the shallow electoral pool of the minority
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communities” (Habib, 2004, p.98). Habib (2004, p.98), believes that these factors ensure that
the ANC is not threatened at the polls, wearing away the inexplicit accountability relationship
between the state and their citizens. The fear of institutional uncertainty is the cause of South
Africa’s failure to consolidate its democracy. In 2004, however, it seemed unusual for the
Western Cape, which is made up of a large constituency of coloured voters, to vote for the DA
that is labelled a ‘white” party by the ANC. At their 2011 election manifesto launch, the DA
stated, “the emphasis on the election being about a national race between two parties, and one
framed in terms of competence rather than race was repeated consistently by the DA” (Piper,
2012,p.37).

In addition, even though the ANC is responsive, they are not necessarily always accountable
nor do they always take direct responsibility unless forced upon them by the media, opposition
parties, and/or civil society. For example, the ‘Guptagate’ scandal, where family members and
among other guest landed at the Waterkloof military airbase, a national key point (News24,
2015, n.p.). Other examples include the electricity crisis; the ANC denied that South Africa
was in crisis, despite the dip in the economy, the loss of jobs and the string of issues that
followed (Nicholson, 2014, n.p.). And now the water crisis which the ANC denies is a crisis
even though parts of South Africa are experiencing a drought (Thelwell, 2014, n.p.). On the
other hand, for Mampele Rampele; ‘‘as a citizen,.it [accountability] means for me the capacity
of a system to hold those in public service responsible for discharging the mandates that they
are given, to ensure that the democracy that we have, that so many people died for, has meaning
in the day-to-day lives of ordinary citizens,” (Naicker, 2013, n.p.). However, Rampele further
states that the nature of South Africa’s past is a cause for the lack of political accountability in

the country today.

The 2016 local government elections have surprisingly seen the ANC lose its major metros like
Johannesburg, Tshwane, and Nelson Mandela Bay to the DA, suggesting South Africa may be
moving closer to a consolidated democracy. However, trends suggest that we cannot
necessarily assume that a decline in votes for the ANC, in the 2016 local election, was the cause
of voters voting for opposition parties. But rather, that they have not voted in the elections at
all. According to Schulz-Herzenberg in an online article by the SABC (2016, n.p.), even though
voters do take government’s performance into account, research indicates that if an ANC voter
became dissatisfied with the party, he or she is far more likely not to vote at all. While a lot has

happened since the last national elections in 2014, which saw President Zuma retain his second
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term in office, the straw that broke the camel’s back may have to do with the state capture of
independent institutions and parastatals, more particularly the country’s resentment towards the

Gupta family’s alleged cosy relationship with the President and his cabinet.

The dominance of the ANC throughout South Africa’s 24-year democracy has led to the party’s
superiority in political power, the abuse of office, and haphazard decision-making which
undermines the integrity of our democratic institutions. If the dominance of the ANC is
sustained, it can lead to a further concentration of power by the government where there is no
or little constraint of power and a complete blurring of lines in the separation of power. This
ultimately dismisses the democratic notion of ‘rule by the people’ and replaces it with ‘personal
rule’. Personal rule becomes obvious when personal relationships are more important than rules
and when a leader's decisions take precedence over the law. This is seemingly the case in South
Africa as the ANC’s continued dominance has arguably seen it overstep its boundaries of power
by allegedly politicising the NPA to gain influence in its decision-making process in order to
manipulate the outcome of high-profile prosecutions; for example, President Zuma’s on again
off again 783 charges. The undue influence of the ANC has arguably lead to factions and

infighting within the NPA and other independent institutions alike, including state parastatals.

5.8 Factions and infighting

Subsequently, after Ngcuka’s resignation and Pikoli’s suspension, the NPA’s senior leadership
was divided into political factions, Pro-Mbeki and Pro-Zuma, impacting the institution's day-
to-day performance. According to Schonteich (2014, p.10), fighting in the NPA affected the
Scorpions ability to successfully investigate, as they instead spied on politicians and members
of Parliament, which ultimately led to the demise of the Scorpions. In 2009, President Zuma
appointed Menzi Simelane as NDPP, however, the Constitutional Court found his appointment
unconstitutional as he was not fit and proper to for the position, due to his criminal record. The
inability of the NPA to secure a fit and proper NDPP for its supposed ten-year term, as well as
other contributing factors, has caused the public to lose faith in the NPA as the country’s
national prosecuting body. In the first half of 2015, it has emerged that the NPA has had a
difficulty in maintaining an NPA head for longer than six months. Grootes (2014, n.p.)

Furthermore, the factions in the NPA have been labelled as one of the reasons for the
institution's poor performance. It has been alleged that “years of meddling by politicians for

party and factional gain have comprehensively weakened and corrupted South Africa’s
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prosecution service — a vital part of the fight against crime.” (Mail & Guardian, 2014, n.p.).
Moreover, the Mail & Guardian states that this type of manipulation is twofold, firstly, the
sabotage of senior officials by their factional adversaries; and secondly, attempts to have
individuals prosecuted or shielded from prosecution, like in the case of Advocate Jiba.
According to Naidoo (interview, 2017), the Yacoob Report? stated that “the rot in the NPA is
so widespread and deep that in order to uncover it all you would need a full judicial commission
of enquiry with full subpoena judicial powers, because people like Advocate Jiba and others

refuse to testify or provide any information.

Conclusion

Professor Lovell (interview, 2017), believes that the NPA is at the beck and call of political
influence, instead of being the people’s lawyers and protectors. “In my personal experience of
doing cases with a lot of local prosecutors in the High Court many of them are quite
demoralised, they kind of feel who are we working for or we are working for a mickey mouse
institution” (Pothier, interview, 2017). Furthermore; he states it is not good that people are
coming to work unhappy, while most of them who come to work are very diligent and
hardworking, there is still this palpable sense of frustration amongst many prosecutors.
Professor Lovell (interview, 2017) expresses. it is.important for South Africa to have a justice
system that is predictable. Unlike what we have now,.especially where high-profile cases are
concerned, as justice must not just be done it must be seen to be done. As a result, this chapter
has analysed the NPA and its leadership in terms of democracy, accountability, the constraint
of executive power, the separation of powers, the rule of law, state capture, and dominant party

systems. Chapter Six will discuss the conclusion of this research study.

2 The Yacoob Report conducted by Justice Zak Yacoob was a commission of enquiry into the functioning of the
NPA. The commission of enquiry was at the request of then NDPP Mxolisi Nxasana. The report was never made
public, however, the report was leaked and reported on.
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Chapter Six: Conclusion

6.1 Challenges in the NPA’s independence

The NPA has been marred by public controversy since the shocking decision by Advocate
Ngcuka’s not to prosecute President Zuma’s on his 783 charges for the 1999 Arms Deal saga.
These controversies have caused a large portion of the South African public to lose confidence
in the NPA, which is backed by media reports, social media news comment sections, and
interviews. Based on the information and evidence presented in this research study, the NPA
may arguably seem to be politically infiltrated. The research demonstrates that yes, according
to law, the NPA is independent as its independence is legally mandated by the Constitution.

However, in reality, the NPA leadership, in particular, does not act independent.

There are two levels to the NPA, the lower level — ordinary court prosecutors, the senior level
— senior NPA prosecutors and officials.-The-NPA-overall prosecutes crime on behalf of the
state on a day-to-day basis. These crimes range from petty theft to high-profile cases. Based on
the evidence of my research, on the lower level, the NPA functions with integrity and without
fear, favour or prejudice; although because of its leadership instability staff morale from time
to time may be low. However, it is'at'the'more senior level-that we find the NPA to seemingly
be politically captured causing its independence to be tainted, resulting in the NPA leadership
not acting impartially. “I think that there are people in the National Prosecuting Authority who
do aspire to fulfil those values, but the top management is captured... Once you are captured
you are running a different agenda to the constitutional agenda and that undermines
constitutionalism and the rule of law” (Paul Hoffman, Accountability Now, interview, 2017).
The NPA is not a redundant institution, but if the NPA is further compromised or captured, it
may then find itself in the position of contravening the Constitution and the NPA Act due to
the inability to function impartially. Advocate Ngcuka’s decision not to prosecute Zuma

opened the gate to politicisation into the NPA.

6.2 Undermining the rule of law and democracy

Section 179 of the Constitution and the NPA Act clearly constitute the mandate of the NPA.
This calls for the provision of a single national prosecuting authority, the appointment by the
President of an NDPP as head of the NPA, the appointment of Directors of Public Prosecutions

and prosecutors. The cabinet member responsible for the administration of justice to exercise
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final responsibility over the NPA; ensure that the DPPs are appropriately qualified and are
responsible for prosecutions in specific jurisdictions. In so doing, it safeguards the NPA to
exercise its functions without fear, favour or prejudice. Moreover, it provides that the NDPP
must decide, with the concurrence of the Minister of Justice and Correctional Services for the
administration of justice, and after consulting the DPPs, prosecution policy which must be
practical in the prosecution process. The Constitution and NPA further afford the NDPP the
right to intervene in the prosecution process when policy directives are not abided by and may
review a decision to prosecute or not to prosecute. It provides the NPA with the power to
institute criminal proceedings on behalf of the state, and to carry out any necessary functions
essential to instituting criminal proceedings. Lastly, it provides for all other matters relating to
the NPA to be set by national legislation (NPA Act 32, 1998, p.1-2). The vision — for justice to
prevail so that people can live in freedom and security, mission — to prosecute without fear,
favour, or prejudice, and values of the NPA further make reference to the purpose of the

institution:

Values — “integrity which is displayed through ethical conduct, high moral standards,
honesty, moral principles and values, no corruption or fraud — zero tolerance, keeping
promises, truthfulness and being beyond reproach. Accountability which is depicted by
being responsible and answerable for our. actions. Service excellence which is found in
providing first class customer service and complying with the Batho Pele principle.
Professionalism which can be seen through commitment/dedication, punctuality,
competence, and professional conduct in and out of court. Credibility which is depicted
in the following behaviour: consistency and the ability to inspire belief or trust” (NPA
Annual Report, 2016/17, p.13).

The mandate of the NPA, however, to an extent, has been overstepped by the executive as the
process of appointment have become casual with no real competition, and the instatement of

new NDPP appointees pliable allowing political influence to infiltrate the institution.

There are two probable reasons for politics to undermine the rule of law in independent
institutions, like the NPA. Firstly, the political dominance of the ANC. The ANC has been
unrivalled by smaller opposition parties since its instatement in 1994. The political dominance
of the party has witnessed an increase in corruption, as well as the ongoing blurring of lines

between the executive, legislation, and judiciary. Secondly, the lack of separation of power. A
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separation of power in government ensures that each sphere functions and operates within its
mandate. However, with the political dominance of the ANC, when the abuse of power
becomes more desirable, the blurring of lines is more noticeable (Premhid, 2015, n.p.). And
according to Mail & Guardian (2014, n.p.), politics within independent institutions like the

NPA poses a serious threat to our constitutional order.

In this research, democracy refers to ‘rule by the people’ (Heywood, 2017, p.36), where
“common values [are] shared by peoples through the world community irrespective of culture,
political, social, and economic differences. It is the basic right of citizenship to be exercised
under conditions freedom, equality, transparency, and responsibility, with due respect for the
plurality of views, and in the interest of the polity” (Bassiouni et al, 1998, p.VI). To establish
a democracy there needs to be a social contract whereby citizens consent to electing a
representative to represent them to make decisions on their behalf. According to the NPA
Annual Report (2015/2016, p.30), In South-Africa, political and or domestic instability is a
serious challenge to the country, therefore if left unchecked it can determine the functionality
of our democracy and rule of law, and development trajectory. To ensure our democracy and
rule of law remains in-check and unscathed by instances of political and or domestic instability
it is integral to uphold and strengthen our demaocracy through horizontal accountability by
upholding our democratic independent; institutions, like the NPA. By protecting our
independent institutions we ultimately honour and safeguard our basic human rights to
freedom, equality, transparency, and responsibility. There are a few suggestions that may assist
in the improvement the NPA.

6.3 How to strengthen the independence of the NPA in relation to democratic norms

In order to hold the NPA to account we need to enhance our horizontal accountability.
According to O’Donnell (1999, p. 43), there are a few ways in which we can improve our
horizontal accountability. Firstly, opposition parties should have an important role in directing
institutions in investigating alleged cases of corruption, especially where high-profile cases
pertain. Institutions, like the NPA and Chapter 9’s that perform preventative roles should be
highly professional, endowed with resources that are both sufficient and independent of the
executive. Secondly, the NPA needs to be separated as much as possible from the executive in
order to be fully independent. Thirdly, it should have a judiciary that is professional, have a

capable budget, and is independent of the executive and independent in their decision-making.
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A plan should be developed to reform institutions that have been rendered ineffective by the
executive and willing legislatures. The weak, poor, and unequal societies should be
safeguarded and supported by independent institutions. For horizontal accountability to be
improved, there should be reliable, timely, and independent media. And lastly, it is also
important to have active and persistent participation from civil society, and input of public

opinion and support.

Another recommendation is the reform in appointment processes of the 14 senior NPA
officials, specifically the NDPP to make the processes more democratic. For example, the
private member's bill by Dene Smuts which recommends that the NPA appointment process
should follow a process similar to the Chapter 9 institutions or the judges. This will safeguard
the independence in the security of tenure of the NDPP by ensuring that the NDPP is not
beholden to the executive who constitutionally holds the right to appoint and fire the NDPP on
the account of misconduct, ill-health, incapacity-to carry out their duties, and if they are no
longer a fit or proper person — a definition not defined in the Constitution or NPA Act. Hoffman
(interview, 2017), expresses that a reform in the appointment process by replacing executive
oversight by oversight from parliament would allow the NPA to cut loose from the executive.
Others like Advocate Breytenbach and Advocate Pikoli argue, that there is no need for
constitutional reform, instead what is needed is a president that does not abuse their constraint

of power because of a conflict of interest.

The NPA could also benefit by having an accountability unit, much like the role of the Inspector
General in the South African State Security (SSA). According to Advocate Silas Ramaite
(DNDPP, NPA, interview, 2017), in terms of accountability there is a position within the
National Prosecuting Authority Act for an accountability structure, unfortunately, over the
years that structure has never been established, but it currently in the process of getting it off
the ground. Advocate Ramaite (interview, 2017), further states there are differences of opinion
on who should establish the accountability structure. There are some that feel that the structure
should consist of members of the National Prosecuting Authority, while there are others who
say it should consist of members of the judiciary or appointed or nominated by the minister. In
the United Kingdom, for example, the accountability structure is headed by the Chief Justice.
Now in our case, the accountability is only confined to the prosecution part of the criminal
justice system and not the criminal justice system in its entirety. Advocate Ramaite (interview,

2017), continues to say there is currently a committee making proposals to the NDPP on this
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matter. These enhancements could see the NPA maintain its independence without political
influence and provide it to add to the quality of South Africa’s democracy as intended when
established.

This thesis assessed whether the NPA act as an independent institution by using the principal
concepts of democracy as well as the concepts that aid in its erosion. The principal concepts
used were democracy, accountability, the constraint of executive power, the separation of
powers, the rule of law, state capture, and dominant party systems. These concepts helped
assess instances of state capture of the NPA by the executive, nevertheless, the political
interferences determined that the institution’s leadership did not act independent. Despite the
aforementioned, NPA by right (de jure) remains independent. Since it has been established that
the NPA is an independent state institution according to law, the question now is to what extent
is it able to exercise its independence? According to law, the NPA should exercise its
independence by prosecuting without fear, favour,.or prejudice. But the NPAs senior leadership
has not always acted independently throughout its 18 years of prosecution, specifically where

high-profile cases like President Zuma comes into question.

Political influence often caused by factions within party politics has played a significant role
in the independent state institutions of South Africa, as we,have seen with the NPA. However,
the reach of power by the executives over the years has tainted the perception of the institution,
causing it to lose it credibility by the public. To be clear, the state capture of the NPA should
not by any means be normalised since it is still legally independent. For stability and credibility
to be restored within the institution, the state capture of independent institutions — including
that of the NPA, should be dealt with urgency and seriousness. An independent and accountable
NPA is important, as it will allow the institution to prosecute without fear, favour, or prejudice,
and ensure that justice will prevail so that people can live in freedom and security. It will further
enforce equality by ensuring that no one is above the law. The independence of the NPA is
integral to the safeguard of South Africa’s Constitution and ultimately allows for a quality and

robust democracy.
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Appendix 1

High profile matters — NPA (National Prosecuting Authority’s Annual Report, 2014/15, p31-
33):

“In Freedom Under Law versus National Director of Public Prosecutions and Others 2014 (1)
SACR 111 (GNP) April 2014), the North Gauteng High Court (per Murphy J) made certain
unfavourable credibility findings against three senior members of the NPA, namely, Advocates
Nomgcobo Jiba, Sthembiso Lawrence Mrwebi, and Sibongile Mzinyathi. The judgment of
Murphy J was confirmed by the Supreme Court of Appeal (SCA) in National Director of Public
Prosecutions versus Freedom Under Law 2014 (4) SA 298 (SCA).

Following the above-mentioned decisions of the High Court and Supreme Court of Appeal, the
NPA, via the office of the State Attorney, briefed senior counsel to furnish a legal opinion as
to whether, among others, disciplinary: steps.ought to-be taken against the above-mentioned
senior members of the NPA. The legal opinion was furnished to the State Attorney on 7 July
2014.

In his legal opinion, senior counsel, in summary, concludes that the findings of Murphy J in
the High Court, as confirmed by Brand JA in the Supreme Court of Appeal, constitute
compelling justification for disciplinary proceedings against Advocates Jiba, Mrwebi and
Mzinyathi. The fact that they misled the Court and were prepared to lie under oath not only
indicates a strong prima facie case of serious misconduct but also casts grave doubt on their
fitness to hold office. He consequently recommends that the President should, in terms of
section 12(6)(a) of the NPA Act, consider provisionally suspending the mentioned senior NPA
managers pending an inquiry into their fitness to hold the office of Deputy National Director
of Public Prosecutions and Directors of Prosecutions, respectively, to be presided over by a
retired judge of the High Court. He further recommends that a criminal investigation for perjury
be opened against all three members of the NPA and that the findings against the mentioned
NPA members made in the judgments be submitted to the General Council of the Bar as a
matter of urgency to consider whether an application should be brought against them in terms

of section 7 of the Admission of Advocates Act.
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In @ memorandum dated 18 July 2014 addressed to the Minister of Justice and Correctional
Services, the NPA explained in detail to the Minister the NPA’s motivation and arguments
pertaining to a request that the President should provisionally suspend Advocates Jiba, Mrwebi
and Mzinyathi from their respective offices. The Minister was requested to forward the
contents of the memorandum to the President and request the President to provisionally
suspend the three senior NPA members from their respective offices pending an enquiry into
their fitness to hold such offices and the finalisation of the envisaged criminal investigations

and outstanding inquiries and investigations and action of the General Council of the Bar.

In @ memorandum dated 31 July 2014, the CEO of the NPA informed the Minister that the
NPA had appointed a fact-finding committee to investigate allegations that certain employees
of the NPA, including senior members, had committed unethical and unprofessional conduct
and to advise on appropriate remedies if contraventions had occurred. The Minister was
informed that the nature of the allegations and the seniority of the officials allegedly involved
necessitated the involvement of anoutside: committee of suitable credibility. Therefore, the
CEO appointed retired Judge Zak Yacoob as the chairperson of the committee. He was assisted
by Advocate TK Manyage, a member of the Johannesburg Bar. The committee has finalised
its report. The committee, among others, also made certain unfavourable credibility findings
against Advocates Nomgcobo Jiba, Sthembiso Lawrence, Mrwebi, and Sibongile Mzinyathi.
On 27 February 2015 the CEO informed the Minister about the findings and recommendations
of the committee.

During the beginning of September 2014, it came to the National Director’s attention that the
Minister had publicly indicated that he has not yet approached the President regarding the
above-mentioned recommendations of the National Director. The opinion was held that failure
to bring these serious matters to the attention of the President is causing a credibility crisis
within the NPA as a whole and that it was appropriate to urgently bring stability within the
NPA and it is of utmost importance that the matter should be communicated to the President
as a matter of urgency. Therefore, a decision has been taken to approach the President directly
S0 as to bring the matter officially to the President’s attention. Accordingly, in a letter dated 12
September 2014, the National Director wrote directly to the President and brought the matter

to his personal attention. The National Director personally handed this letter to the President.
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Furthermore, in a letter dated 17 September 2014 the National Director responded to certain
questions raised by the Minister; he informed the Minister about further instances of
misconduct committed by and adverse findings made against Advocates Jiba and Mrwebi;
informed the Minister about steps already taken by the NPA and steps to be taken against the
three senior members of the NPA concerned; informed the Minister about the NPA’S
submission made directly to the President; and again requested the Minister to also engage with
the President regarding the proposed suspension of the three senior members of the NPA as a
matter of urgency. It was also pointed out to the Minister that after the High Court judgment in
April 2014, the National Director requested reports from Advocate Jiba regarding the Mdluli
corruption matter, which request was ignored. Further, the National Director has repeatedly
requested an official handover report on matters being dealt with by Advocate Jiba, without
any response. The National Director held the view that such insubordination is intolerable and

makes it very difficult to perform his duties.

At the time of finalising this report; the position relating to the conduct of Advocates Jiba,

Mrwebi and Mzinyathi was as follows:

(a) The fact-finding committee_has. finalised its work and submitted a report to the
National Director. As indicated abave, on 27, February 2015 the CEO informed the
Minister about the findings and recommendations of the committee

(b) The General Council of the Bar has already brought an application in the High
Court, Gauteng Division, for an order striking the names of each of the respondents
(Advocates Jiba, Mrwebi and Mzinyathi), from the roll of advocates, alternatively, to
suspend them from practising as advocates for such period as the court may deem
appropriate. Advocates Mrwebi and Mzinyathi have already indicated that they will
oppose the application.

(c) Criminal proceedings have been instituted against Advocate Jiba in the Regional
Court, Pretoria. The charges are fraud and perjury and the case has been postponed to
10 June 2015

(d) Perjury charges have been laid against Advocates Jiba, Mrwebi and Mzinyathi. This
case is still under investigation by the South African Police Service

(e) Criminal proceedings are also outstanding against Advocate Mrwebi for
contravening section 32(1)(b), read with sections 1, 20, 24, 25, 32(1)(a) and 41(1) of
the NPA Act.
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In spite of the above-mentioned urgent requests directed to the Minister and the President, and
the outstanding criminal proceedings against Advocates Jiba, Mrwebi and Mzinyathi, no
feedback has been received from the Minister or the President. As emphasised by the High
Court, “the respondents are unbecoming of persons of such high rank in the public service, and
especially worrying in the case of the (acting) NDPP, a senior officer of this court with weighty
responsibilities in the proper administration of justice. The attitude of the respondents signals
a troubling lack of appreciation of the constitutional ethos and principles underpinning the
offices they hold.” Therefore, it is important for the Minister and the President to fulfill their
constitutional mandate and to act as a matter of urgency.” (National Prosecuting Authority’s

Annual Report, 2014/15, p31-33).
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Appendix 2

Victims of Crime Survey 2016/17 (Statistics South Africa, 2017, n.p.):
MEDIA RELEASE 28 September 2017

“Statistics South Africa, released the 2016/17 Victims of Crime Survey results on Thursday
September 28th. According to this survey, crime experienced by households and individuals
aged 16 years and older, has been decreasing between 2013/14 and 2016/17. Approximately
7% households in South Africa were victims of crime in 2016/17, compared to about 9%
households in 2015/16. The estimated number of incidents of crime also decreased for many
types of crime. For example housebreaking incidents decreased by 8%; home robbery
decreased by 25% and theft of personal property decreased by 12%. However, hijacking of
motor vehicles increase and sexual offence increased sharply by 93% and 110% respectively.
Estimates for hijacking and sexual-offence, however, should be used cautiously as they fall
under the second level of quality (acceptable statistics) due to the small number of respondents
that experienced these types of crime.

An estimated total of 1,5 million crime incidents ‘were experienced by approximately 1,2
million households in 2016/17. Male-headed households had a higher percentage (7,5%) of
victimisation compared to female-headed households (6,6%). Whilst households headed by
coloured (8,9%) household heads were the most likely to be victimised, households headed by

black Africans (6,9%) were the least likely to be victimised by crime.

A comparison of crime types shows that housebreaking/burglary (53%) was the most common
crime experienced by households in 2016/17, followed by theft of livestock (11%) and home
robbery (10%). Theft of personal property tops the individual crime list at 42 percent, followed
by assault (18 %) and robbery (16%).

Further analysis showed that household’s feelings of safety when it is dark continued to
deteriorate over the years. It is not surprising that a large number of households have actively
taken measures to make their homes (51%) and vehicles (41%) more secure. Although
households took measures to protect their property, the fear of crime persists and prevent them

from engaging in daily activities such as going to open spaces (32%), allowing children to play
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outside (20%) and walking to town (15%). The study highlighted that households’ confidence
in police services and courts has been gradually eroding over the years. Households that held
negative attitudes about the police felt that the police could not recover stolen goods (59%),
whereas those that were disgruntled with court services said that courts were too lenient

towards criminals” (Statistics South Africa, 2017, n.p.).
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