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ABSTRACT 

When the Rome Statute of the International Criminal Court was adopted on 17 July 1998 and came 

to effect on 2 July 2002, it established a platform for bringing justice to victims of international 

crimes. The Rome Statute brought a distinct framework which provided protection and 

participation of victims including the award of reparations to remedy the harm they have suffered. 

Article 75(1) and (2) spell out the mandate entrusted to the International Criminal Court (ICC or 

the Court) to advance principles regarding the granting of reparations by the Court. The article 

further gives power to the Court to award orders of reparations against convicted persons. The 

mandate of the Court to award reparations is an important aspect especially for African victims 

against whom the international crimes of genocide; war crimes; crimes against humanity and the 

crime of aggression as provided for in the Rome Statute; have been perpetrated. However, the 

implementation of the mandate of reparations for victims seems to be encountering a number of 

challenges that include the identification of the victims in different circumstances and other 

substantive factors. This research seeks to establish how well the task of reparations has been 

operationalised in practice by the Court by examining the five cases that the Court has so far 

awarded reparations in.  

Key words: International Criminal court, Reparations, African victims, International Crimes, 

implementation, challenges. 
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CHAPTER 1: INTRODUCTION  

 

More than two decades ago, on 17 July 1998, the international community welcomed the adoption 

of the Rome Statute of the International Criminal Court. The Rome Statute  came into effect on 2 

July 2002.1  The coming into force of the Rome Statute facilitated the aim of placing victims of 

the core crimes in respect of which the International Criminal Court (ICC or the Court) exercises 

jurisdiction at the center of international criminal justice proceedings as well as bringing justice to 

them by providing reparations amongst other things. These are war crimes, crimes against 

humanity, genocide and the crime of aggression.2 

Without a doubt, the Rome Statute became a pioneer in establishing a court that departed from a 

model that is exclusively accused centered to one that is centered on the rights, concerns and views 

of victims within it including that of claiming and receiving reparations.3 Most importantly, this 

development resonated with the African society because of its history of being victims of 

numerous international crimes during civil wars that have consistently ravaged the continent.4 For 

example, on  4 February 2021, Dominic Ongwen was convicted for sixty one counts of crimes 

against humanity and war crimes committed between July 2002 and December 2005 in northern 

Uganda whilst on 30 March 2021 the Appeals Chamber upheld Bosco Ntaganda’s conviction of 

five counts of crimes against humanity and thirteen counts of war crimes committed in the 

                                                           
1 Rome Statute of the International Criminal Court (last amended 2010), 17 July 1998. 
2 Article 5 of the Rome Statute. 
3 Rome Statute, Article 75. 
4 For instance, the Democratic Republic of Congo(DRC), South Sudan and Sudan are some of African states currently 

facing protracted armed conflict. 
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Democratic Republic of Congo (DRC) between 2002 and 2003. 5 All these crimes were committed 

during armed conflicts within the respective countries. 

Article 75 of the Rome Statute established an innovative system in international criminal justice 

by availing reparations for victims of international crimes against individual offenders and is an 

important aspect of the success of the Court in accomplishing its obligation to bring justice for 

international crimes.6  Furthermore,  Rule 98 of the Court's Rules of Procedure and Evidence7  and 

the establishment of a Trust Fund for Victims(TFV) 8 confirm the right to reparations against 

offenders who have been convicted.  

The starting point to a discussion of the right to reparations as provided for in the Rome Statute is 

article 75(1) and (2) which specifically mandate the court to establish principles relating to 

reparations in respect of victims that include restitution, compensation and rehabilitation. The 

court is further mandated in its decision to determine the scope and extent of any damage, loss or 

injury “upon request or on its own motion in exceptional circumstances in respect of victims as 

well as to state the principles on which it is acting”. Sub-section (2) provides for the Court to 

“make an order directly against a convicted person specifying suitable reparations to victims 

including restitution, compensation and rehabilitation.”9 

                                                           
5 Situation in Uganda in The Case of the Prosecutor V. Dominic Ongwen Public Redacted Trial Judgment ICC-02/04-

01/15-1762-Red 04-02-2021 1/1077 4 February 2021 para 3116; The Prosecutor v. Bosco Ntaganda, ICC-01/04-

02/06, Judgment, 8 July 2019. 
6 The Prosecutor v Lubanga ICC Corrigendum of Decision on the Prosecutor's Application for a Warrant of Arrest 

Article 58 2006 ICC-01/04-01/06-1 Pre-Trial Chamber, para 150. 
7 International Criminal Court Rules of Procedure and Evidence (2002) (hereafter Rules of Procedure and Evidence 

(ICC)) 
8 Rule 97 of the Rules of Procedure and Evidence (ICC); Article 79 of the Rome Statute. 
9 Article 75(1) and (2) of the Rome Statute. 
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Individual responsibility is an important component of the mandate of the Court's reparations 

exercise. 10  According to article 75(2) an order for reparations is granted against a convicted 

individual and not an accused. This in essence means that there is no basis for reparations if there 

is no conviction which establishes individual criminal responsibility. 11  Therefore, this means 

accountability through reparations by making the convicted individual account for the criminal 

conduct.12  However, it is important to state that the reparations mandate of the Court is not 

envisioned to further punish convicted offenders but it is intended to compensate the harm suffered 

by victims of international crimes. Consequently then, the reparations granted against the 

convicted offender by the Court must not be punitive but instead guarantee that the convicted 

individual atone for the harm perpetrated on victims.13 

The coming into force of the Rome Statute brought with it to the international criminal justice 

system a reparative justice theory which African victims had long desired for. 14 In brief, the 

provision for reparations seeks to make amend to victims for the harm they suffer as a result of the 

perpetration of international crimes through reparative justice processes. 15  Consequently, the 

atoning conduct must reflect the relevant context and real experiences of victims, for example, 

article 68(3) of the Rome Statute gives individual victims the right to express their opinions and 

apprehensions when their own individual interests are in jeopardy. 

                                                           
10 Article 75(2) of the Rome Statute. 
11 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court para 65; 

Katanga case, Order for Reparations paras 15, 251. 
12 Article 76(3) of the Rome Statute. 
13 Article 75(2) of the Rome Statute. 
14 International Criminal Court website “Situations under investigations” available at https://www.icc-

cpi.int/situations-under-investigations (accessed on 21 September 2024). 
15 McCarthy, C. ‘Reparations under the Rome Statute of the International Criminal Court and Reparative Justice 

Theory’ (2009) 3(IJTJ) 250–252.  
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Article 75 of the Rome Statute renders the Court a medium that does not only ensure victims of 

international crimes like Africans receive justice but also one where the injury suffered in the 

course of the commission of such offences is atoned through reparations. 16  Currently there are 

five cases that serve as the Court's jurisprudence with respect to reparations, all from Africa. These 

are The Prosecutor v Thomas Lubanga Dyilo, 17  The Prosecutor v Germain Katanga; 18 The 

Prosecutor v Ahmad Al Faqi Al Mahdi;19 The Prosecutor v Bosco Ntaganda,20  and The Prosecutor 

v Dominic Ongwen.21  

These cases that have already resulted in orders of reparations indicate that the Court has made 

some laudable progress in terms of developing guidelines and principles for reparations. However, 

of these five cases only one reparations case has been completed with respect to implementation. 

This is the Katanga case,22 wherein the order for reparations was delivered by the Court’s Trial 

Chamber II in 2017 and confirmed on appeal in 2018.23The reparations were implemented between 

2017 and 2024 April with 297 beneficiaries in the Democratic Republic of Congo.24  

                                                           
16 Zappalà S. Human Rights in International Criminal Proceedings (2003) 159 – 160. 
17 Situation in the Democratic Republic of the Congo, Prosecutor (on Behalf of Legal Representatives of the Victims) 

v Dyilo (Thomas, Lubanga), Decision Establishing the Principles and Procedures to be Applied to Reparations ICL 

1552 (ICC 2012) (hereafter Lubanga case, Decision Establishing the Principles and Procedures to be Applied to 

Reparations). 
18 Katanga case, Prosecutor (on the Application of Victims) v Katanga (Germain), Order for Reparations Pursuant to 

Article 75 of the Statute ICL 1774 (ICC 2017) (hereafter Katanga case, Order for Reparations) para 268. 
19 Situation in Mali, Prosecutor (on the application of Victims) v Al Mahdi (Ahmad Al Faqi), Reparations Order ICL 

1813 (ICC 2017) (hereafter Al Mahdi case, Reparations Order). 
20 Situation in the Democratic Republic of the Congo, Ntaganda (Bosco) (on the application of Victims) v Prosecutor, 

Reparations Order ICL 2033 (ICC 2021) (hereafter Ntaganda case, Reparations Order). 
21 Situation in Uganda, Prosecutor (on application of Victims) v Dominic Ongwen, Reparations Order No. ICC-02/04-

01/15 1/361 28 February 2024(hereafter Ongwen case). 
22 ICC-01/04-01/07. 
23 The Prosecutor v. Germain Katanga ICC-01/04-01/07-3728-tENG 24 March 2017; ICC-01/04-01/07 A3 A4 A5: 8 

March 2018. 
24Symbolic Ceremony Marks End of ICC-Ordered Reparations for Victims in the case of The Prosecutor v. Germain 

Katanga in the Democratic Republic of Congo available at https://www.icc-cpi.int/news/symbolic-ceremony-marks-

end-icc-ordered-reparations-victims-case-prosecutor-v-germain-katanga. (accessed on 18 August 2024). 
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Rule 85(a)-(b) provides for a definition of victims as;  

natural persons who have suffered harm as a consequence of the perpetration of any offence within 

the jurisdiction of the Court and may consist of institutions or organisations that have suffered 

direct damage to their property which is intended for education, religion, art, charitable purposes 

or science, and to their hospitals, historic monuments and other spaces and items for humanitarian 

purposes.25  

However, who is considered to be an entitled victim for reparations and for what harms is a main 

basis of dispute at the Court. For example, in the Katanga case, the judgment excluded victims of 

rape, sexual and gender based crimes.26 The mandate of the Court to provide reparations to victims 

of international crimes is an important aspect that fulfills victims’ hope for justice and therefore, 

its effective implementation is critical.  

1.1 Problem statement 

 

Reparations, together with provisions for victim participation constitute two of the most innovative 

provisions of the Rome Statute as indicated above demonstrating victim-orientated justice within 

international criminal law.27 However, at the time of conducting this research, orders pertaining to 

only the five decisions cited above on reparations have been handed down by the Court, with only 

one fully reaching implementation ( Katanga case).28 This research is undertaken to establish how 

well the task of reparations has been operationalised in practice by the Court. In doing so, the 

research will consider the principles the court has established in its jurisprudence, challenges that 

                                                           
25 Rules of Procedure and Evidence, Rule 85. 
26 Katanga case, Order for Reparations ICC-01/04-01/07-3728-tENG para 179. 
27 Muttukumaru C. ‘Reparations to Victims’, in R. S. Lee (ed.), The International Criminal Court: The Making of the 

Rome Statute; Issues, Negotiations, Results (1999) 262, at 264. 
28 The latest is Prosecutor v Dominic Ongwen Reparations Order No. ICC-02/04-01/15 1/361 28 February 2024. 
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include lack of funds, who qualifies to be a victim, and the realities encountered during the 

implementation of reparations for victims of international crimes. The research will also make 

recommendations on future possible developments on reparations that have the potential to be 

more effective for victims at the Court. 

1.2 Significance of The Study  

 

This research will seek to contribute to the available literature on the work of the Court on 

reparations,29  by providing an updated appraisal of the reparations system of the Court through 

analysing the jurisprudence of the Court including the Ongwen case. It will establish how well the 

task of reparations has been operationalised in practice by the Court in the cases, which all involve  

African victims, in a bid to provide recommendations of how the challenges can be overcome and 

effectively grant reparations that will work for victims of international crimes.30  

1.3 Objectives of the Study 

 

The main objective of this research is to analyse the challenges associated with the implementation 

of the reparations system by the Court. The following objectives stem from this main objective:  

 i. To inquire into the meaning of reparations in international criminal justice and as provided for 

in the Rome Statute 

ii. To examine who is considered to be a victim under the Rome Statute.  

                                                           
29 For example, Cohen M, Realizing Reparative Justice for International Crimes: From Theory to Practice (2020); 

Moffett L, Justice for Victims before the International Criminal Court (2014); McCarthy C, Reparations and Victim 

Support in the International Criminal Court (2014). 
30International Criminal Court cases available at https://www.icc-cpi.int/cases  (accessed on 8 October 2024). 
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 iii. To ascertain whether reparations have successfully been implemented by examining the 

reparations cases of The Prosecutor v Thomas Lubanga Dyilo31 , The Prosecutor v Germain 

Katanga32, The Prosecutor v Ahmad Al Faqi Al Mahdi33, The Prosecutor v Bosco Ntaganda34 and 

The Prosecutor v Dominic Ongwen.35  

iv. To provide recommendations for reparations at the Court that will effectively benefit victims. 

1.4 Research Questions 

 

The main question that the research seeks to answer is: What is the role of the Court in providing 

reparations for African victims of international crimes? Further questions to be answered are as 

follows: 

i.  How does the Rome Statute define a victim for purposes of providing reparations for 

international crimes? 

ii. What is the meaning of reparations in international criminal justice?  

iii. Does the Court’s jurisprudence on reparations demonstrate successful implementation of the 

reparations system? 

                                                           
31 Situation in the Democratic Republic of the Congo, Prosecutor (on Behalf of Legal Representatives of the Victims) 

v Dyilo (Thomas, Lubanga), Decision Establishing the Principles and Procedures to be Applied to Reparations ICL 

1552 (ICC 2012). 
32 Prosecutor (on the Application of Victims) v Katanga (Germain), Order for Reparations Pursuant to Article 75 of 

the Statute ICL 1774 (ICC 2017). 
33 Situation in Mali, Prosecutor (on the application of Victims) v Al Mahdi (Ahmad Al Faqi), Reparations Order ICL 

1813 (ICC 2017). 
34 Situation in the Democratic Republic of the Congo, Ntaganda (Bosco) (on the application of Victims) v Prosecutor, 

Reparations Order ICL 2033 (ICC 2021). 
35 Situation in Uganda, Prosecutor (on application of Victims) v Dominic Ongwen, Reparations Order No. ICC-02/04-

01/15 1/361 28 February 2024. 
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iv. What can be done to ensure that African victims of international crimes receive effective 

reparations? 

1.5 Research Methodology 

 

This mini thesis takes the form of a doctrinal study and uses a qualitative approach. The research 

is based on a desktop review of the relevant primary and secondary sources of information. The 

primary sources include the reparations cases decided by the Court mentioned above, United 

Nation’s Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of 

Gross Violations of International Human Rights Law and Serious Violations of International 

Humanitarian Law of 200536 (also known as the Van Boven/Bassiouni Principles)37 , the Rome 

Statute of the Court and The International Criminal Court Rules of Procedure and Evidence.38  The 

secondary sources include books, journal articles and book chapters.  

1.6 Literature Review 

 

McCarthy argues that the reparation of harm on victims of international crimes has for a long time 

been a concern that did not fall within the ambit of international criminal law.39 He says the main 

focus of international criminal law for a number of years has been the prosecution of offenders 

and not issues of reparations. He states that the nature of the reparations provided by the Court is 

not to be taken to be a punitive one even though they can only be granted against the accused 

                                                           
36 UNGA, ‘Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations 

of International Human Rights Law and Serious Violations of International Humanitarian Law’ (16 December 2005), 

A/RES/60/147. 
37 Named after special rapporteurs Theo van Boven and Cherif M. Bassiouni who were appointed by the UN Sub-

Commission on the Prevention of Discrimination and Protection of Minorities. 
38 The rule provides that taking into account the scope and extent of any damage, loss or injury, the Court may award 

reparations on an individualised basis or, where it deems it appropriate, on a collective basis or both. 
39 McCarthy C, Reparations and Victim Support in the International Criminal Court, (2012) 1. 

https://uwcscholar.uwc.ac.za/home

https://www.icc-cpi.int/iccdocs/pids/legal-texts/rulesprocedureevidenceeng.pdf


9 
 

persons who have been convicted. Rather, the intention of the reparations is to compensate the 

victims for the harm they incurred during the perpetration of international crimes against them and 

therefore, the general meaning of the word reparation does not mean a penalty for the harm 

caused.40  

He further states that the overall connotation of the word rather endorses that reparations ought to 

be defined as providing compensation for a wrong, repairing injury or compensating a loss. The 

choice not to regard reparations as a punishment was deliberately taken in the negotiating phases 

of the Court’s Statute. 41  Actually, the Statute specifically differentiates the provisions on 

reparations, which are to be found in part six titled The Trial under article 75, from the provisions 

of penalty found in part seven in article 77.42 Consistent with reparative justice concept, the 

provisions of reparations in the Rome Statute highlight justice for victims by not classifying 

reparations as a punishment.  

Hamilton and Sluiter suggest that the structure of reparations for victims at the Court has remained 

a seriously disputed part of the Court’s mandate from the time of the negotiations of the Rome 

Statute. 43 They argue that the wording of Article 75 of the Statute indicates that the outline for the 

Court’s reparations process was not clearly defined by the drafters and must be decided by the 

Court on a case by case basis. They criticise the manner in which the Rome Statute was drafted 

which presents the vagueness of Article 75 which the drafters left to the different Chambers to 

                                                           
40 McCarthy C, Reparations and Victim Support in the International Criminal Court (2012) 75.  
41 McCarthy C, Reparations and Victim Support in the International Criminal Court (2012) 75. 
42 McCarthy C, Reparations and Victim Support in the International Criminal Court (2012) 77–79. 
43 Hamilton T. and Sluiter G.’ Principles of Reparations at the International Criminal Court: Assessing Alternative 

Approaches (February 23, 2022). Amsterdam Law School Research Paper No. 2022-06, Amsterdam Center for 

International Law No. 2022-03, 274. 
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create principles of reparations and argue that this was not meant to allow judges of the Court a 

free reign to design a reparation scheme of its own kind.44  

Article 75 provides an ambiguous legal basis which needs to be expanded through the Court’s 

adjudication of different cases. It is submitted that, arguably during this exercise of establishing 

the legal basis or principles by the Court in the reparations cases some of the challenges including 

the inconsistency in applying them in future cases are manifested as will be discussed in the 

following chapters. 

Gallen and Moffett state that reparations must address and mitigate the harm experienced by 

victims through administering economic compensation, material benefits, and collective, 

individual and symbolic reparations. These symbolic reparations may encompass the construction 

of memorials and public apologies by offenders. 45 Evans points out that initially, it was assumed 

that the developing reparations system of the International Criminal Court and its Trust Fund will 

deliver a necessary change in favour of victims.46  

He emphasises that the promise of compensation together with other methods of reparations also 

echoes an affirmation to accepted notions of justice that require reparative justice. Furthermore, 

he states that the idea of material reparative justice, that the handing over of a valuable property is 

capable of making amends for the harm incurred, is in many cultures including Africa usually 

received as an essential element of justice.47 In this way, the Court’s aspirations to be victim-

centred could be understood to be more considerate to the requirements and outlook of justice of 

                                                           
44 Hamilton T. and Sluiter G.’ Principles of Reparations at the International Criminal Court: Assessing Alternative 

Approaches (February 23, 2022). Amsterdam Law School Research Paper No. 2022-06, Amsterdam Center for 

International Law No. 2022-03, 274. 
45Gallen, J., & Moffett, L. (2022). ‘The Palliative Role of Reparations in Reconciling Societies with the Past’: 

Redressing Victims or Consolidating the State? Journal of Intervention and State building, 16(4) 500. 
46 Evans C, The Right to Reparation in International Law for Victims of Armed Conflict (2012) 86. 
47 Evans C, The Right to Reparation in International Law for Victims of Armed Conflict (2012) 86. 
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victims internationally. However, he argues that the reality is that the promises of reparations both 

generally and those particularly referred to during the investigation and outreach programs of the 

Court’s officers may increase expectations, and as a result compound disappointment with the 

manner in which the cases are concluded.48 

Kabalira advances that there is a need for the  Court when ordering reparations against an indigent 

perpetrator to motivate how that indigence would inhibit an order of financial reparations.49 This 

emanates from the fact that legal scholars like Muttukumaru argue that whatever method the 

reparations may come in, they must be adequately attainable, clear and defined to be capable of 

implementation and should consider the perpetrator’s means.50 Furthermore, Stahn advances that 

the amount awarded as reparations’ liability is not something that the convicted individual can 

realistically meet because of indigence. Therefore, although it is proclaimed that reparations 

guarantee that the perpetrators are held responsible for their conduct, the extent of accountability 

is currently restricted to an apology.51 

One is inclined to be in agreement with the above views and advance that indigence of the 

convicted individual complicates the implementation of reparations awards particularly regarding 

compensation delivered to victims. This is because even where such reparations have been ordered 

by the Court to be paid from the Trust Fund for Victims (TFV) it has been found to have 

insufficient resources as well.52  

                                                           
48 Evans C, The Right to Reparation in International Law for Victims of Armed Conflict (2012) 86. 
49 Kabalira S. The Right to Reparations Under the Rome Statute of the International Criminal Court ‘(ICC) (PhD 

thesis Sapienza Università di Roma 2014) 10. 
50 Muttukumaru C. ‘Reparations to Victims’, in R. S. Lee (ed.), The International Criminal Court: The Making of the 

Rome Statute; Issues, Negotiations, Results (1999) 307. 
51 Stahn C, ‘Reparative Justice after the Lubanga Appeals Judgment on Principles and Procedures of Reparation’, 

Blog Eur. J. Int’l L. (Apr. 7, 2015) 231. 
52 Ongwen case, Order for Reparations para 579. 
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Moffett advances that several writings on reparations and other provisions relating to victims at 

the Court usually begin with how ground-breaking these provisions are for an international 

criminal court.53 However, more than twenty years after the signing of the Rome Statute there is 

still no shared understanding with regards to the way reparations should be like in the Court. He 

says the uniqueness of reparations has lost its appeal as the difficult reality of rendering meaningful 

damages to thousands of claimants becomes obvious.54 Although one is in agreement with Moffett 

to a certain extent that the reparations regime of the Court has had some challenges, there is 

however, an indication of progress made particularly with building the foundation and structure of 

reparations by establishing principles which have become guidelines for the reparations process.  

According to Moffett, these challenges come from heaping reparations for several victims on the 

back of the conviction of one person. He argues that making the Court to rely on convicted 

criminals for reparations renders it an international criminal court that has reparations which have 

been copied and pasted.55 Furthermore, he states that although there are genuine hopes that the 

Court would bring justice to victims, its failure to deliver timeous and suitable reparations is 

detrimental to its legitimacy. More disturbingly, there has been inadequate acknowledgment of 

other categories of victims and recognition by the Court in some cases, especially gender-based 

violence and sexual abuse.56 Notwithstanding the actual manifestation of sexual violence conduct 

in the first five concluded cases before the Court, there has only been two convictions for rape in 

the Bemba and Ongwen cases where in the latter case the Court actually acknowledged the pain 

                                                           
53 Moffett L. ‘Reparations for Victims at the International Criminal Court’: A New Way Forward? (2017) 21(9) The 

International Journal of Human Rights 1. 
54 Moffett L. ‘Reparations for Victims at the International Criminal Court’: A New Way Forward? (2017) 21(9) The 

International Journal of Human Rights 1. 
55 Moffett L. ‘Reparations for Victims at the International Criminal Court’: A New Way Forward? (2017) 21(9) The 

International Journal of Human Rights 1. 
56 Moffett L. ‘Reparations for Victims at the International Criminal Court’: A New Way Forward? (2017) 21(9) The 

International Journal of Human Rights 1. 
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and suffering of the sexual offences and gender-based violence victims, particularly the victims of 

forced pregnancy and forced marriage.57 

In the early days of drafting the Rome Statute, a number delegates were of the view that reparations 

would not be appropriate for a criminal court, given their complications and the large numbers of 

victims impacted by international crimes.58 With the intention of overcoming this, a Trust Fund 

(the Trust Fund for Victims) was incorporated to assist victims of international crimes which 

would be funded from fines or property seized from convicted individuals.59 

Balta, Bax and Letschert argue that the implementation of reparations, which forms an integral 

part of delivering justice for victims at the Court is hindered by two groups of challenges; 

conceptual and procedural. 60 The procedural challenges denote the challenges emanating from the 

disconnect concerning procedural complexities characteristic to international criminal justice and 

the objective of delivering justice to International Criminal Justice victims. They pinpoint three 

such challenges in the Court’s jurisprudence on reparations. These are; firstly, the limited charges 

against defendants which consequently determine reparations, then, the small numbers of 

recipients, compared with the large number of victims; and lastly, accountability of the accused, 

aimed to be accomplished amongst other things through reparations.61 This author is in agreement 

that these challenges inhibit the Court to fully deliver on its mandate of reparations and the 

                                                           
57 Situation in the Central African Republic, The Prosecutor v. Jean-Pierre Bemba Gombo ICC-01/05-01/08 Date: 21 

March 2016 para 663, Situation in Uganda in The Case of the Prosecutor V. Dominic Ongwen Public Redacted Trial 

Judgment ICC-02/04-01/15-1762-Red 04-02-2021 1/1077 4 February 2021 para 3116. 
58 Report of the International Law Commission on the Work of its 44th Session, 4 May to 24 July 1992, Official 

Records of the General Assembly, 47th session, Supplement No. 10, paras.88–92. 
59 Article 53(4), Report of the International Law Commission on the Work of its 45th Session, UN Doc. A/48/10, 

1993, p125. 
60 Balta A, Bax M, and Letschert R ‘Trial and (Potential) Error: Conflicting Visions on Reparations Within the ICC 

System’ (2019)29(3) International Criminal Justice Review 222-223. 
61 Balta A, Bax M, and Letschert R ‘Trial and (Potential) Error: Conflicting Visions on Reparations Within the ICC 

System’ (2019)29(3) International Criminal Justice Review 222-223. 
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challenges are discussed further in chapter four with a view to finding a solution on how they can 

be navigated. 

Moffett and Sandoval submit that while the Court’s provisions indicate an extensive concept of 

victimhood, what remains the main basis of disagreement is who qualifies to be a victim. 62  

Entitlement for reparations necessitates that victims must have incurred personal harm as a result 

of an international crime. By and large, reparations have been dedicated to direct victims as those 

who sustain injury themselves and adequately close relatives usually known as indirect victims, 

using a contextual outlook to recognising family.63  

This difference according to them, reveals that direct victims require a causal link to be present 

between the injury sustained and the offences of which the defendant is convicted, while indirect 

victims incur injury, loss or damage owing to their relations to the direct victim.64 Legal bodies 

can also be accepted as victims, including hospitals, companies, schools, and multinational 

corporations.65 The extent of entitled victims can differ between cases owing to their situations. In 

ascertaining if somebody is a victim with regards to an offence, causation need to be shown as a 

“but for relationship between the injury and the wrongdoing”, which need to be an immediate 

cause of the injury. A proximate cause is restricted to those actions that are closely linked to the 

outcome of that act and that are substantial enough to substantiate a judgment of liability. 66 

                                                           
62  Moffett L and Sandoval-Villalba CL, ‘Tilting at Windmills: Reparations and the International Criminal 

Court’. 3(2021) 4 (2) Leiden Journal of International Law 755.   
63  Moffett L and Sandoval-Villalba CL, ‘Tilting at Windmills: Reparations and the International Criminal 

Court’.3(2021) 4 (2) Leiden Journal of International Law 755.  
64  Moffett L and Sandoval-Villalba CL, ‘Tilting at Windmills: Reparations and the International Criminal 

Court’3(2021) 4 (2) Leiden Journal of International Law 755. 
65  Moffett L and Sandoval-Villalba CL, ‘Tilting at Windmills: Reparations and the International Criminal 

Court’3(2021) 4 (2) Leiden Journal of International Law 755.  
66  Moffett L and Sandoval-Villalba CL, ‘Tilting at Windmills: Reparations and the International Criminal 

Court’3(2021) 4 (2) Leiden Journal of International Law 755. 
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Gray contends that, because of the apparent inadequacy of resources, reparations may not be 

implemented quickly.67 This results in an elongated situation of material and social disparity, 

rendering the exploration for justice unattainable and painful for victims. To a certain extent, 

symbolic and intangible reparations like public monuments and apologies may not necessarily be 

adequate for certain victims. This sentiment of inadequacy on the recipients may result in them 

feeling that they have been failed by the system.68 

The reparations regime of the Court has arguably been marred by a number of challenges that as 

pointed out above. This raises questions as to whether the court is effectively delivering on its 

reparations’ mandate to the African victims of international crimes. The contribution that this 

thesis seeks to make to the available knowledge on reparations is to provide an updated appraisal 

of the reparations system of the Court through the jurisprudence of the Court on reparations, 

starting from the first case of Lubanga. In doing so, the research will highlight the challenges and 

make recommendations for a more effective reparations regime for African victims of international 

crimes.  

1.7 Chapter Outline 

 

Chapter 1: Introduction.  

This is the current chapter, which provides the introduction of the mini thesis, the problem 

statement, scope and objectives.  

                                                           
67 Gray D, ‘A No-Excuse Approach to Transitional Justice: Reparations as Tools of Extraordinary Justice’, 87 Wash. 

U. L. Rev. (2010) 1049. 
68 Gray D, ‘A No-Excuse Approach to Transitional Justice: Reparations as Tools of Extraordinary Justice’, 87 Wash. 

U. L. Rev. (2010), 1061. 
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Chapter 2: Definition of victim under the Rome Statute and the meaning of reparations in 

International Criminal Justice.  

The second chapter will analyse the provisions of the Rome Statute to ascertain the meaning of 

victim, the different kinds of victims as well as the relations of the victims to harm that qualify 

them to claim reparations through the jurisprudence of the Court. The chapter will further look 

into the meaning of reparations in International Criminal Justice and in the Rome Statute as well 

as the different modalities of reparations on offer.  

Chapter 3: The International Criminal Court’s jurisprudence on reparations. 

The third chapter discusses the five reparations cases and how they applied established principles 

of reparations arising from the Court's reparations mandate in terms of article 75(1) and (2) of the 

Rome Statute. The purpose of this chapter is to contextualise the reparation principles and how 

each of them was applied in the respective cases.  

Chapter 4: The procedural and substantial complexities of the International Criminal 

Court’s implementation of reparations.  

This chapter will briefly highlight the procedural and substantive complexities arising from the 

implementation of the principles and orders for reparations of the Court.  

Chapter 5: Recommendations and Conclusions. 

The last chapter will consider the entire discussion of the mini thesis and make conclusions and 

recommendations to the Court on the possible improvements, kind of reparations and manner of 

implementation that can be adopted to ensure better reparations for African victims. 
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CHAPTER 2: THE MEANING OF VICTIM AND REPARATIONS UNDER THE ROME 

STATUTE AND IN INTERNATIONAL CRIMINAL JUSTICE. 

2.1 Introduction                  

 

Victims’ rights can be classified into three key categories being firstly the right to participation, 

the right to protection and lastly the right to reparations which is the focus of this study.69 In order 

to be identified as a victim that is eligible for reparations before the Court, a number of issues must 

be considered besides the charges and conviction of the offender although these two are 

indispensable. In most circumstances for victims to be eligible for the Court’s reparations program 

they have to apply to be considered as victims.70 This is not a simple process especially with the 

nature of international crimes over which the Court has jurisdiction. For some victims, it is also 

difficult to understand why other individuals qualified and others disqualified from reparations.71  

The Court has categorised reparations into individual and collective measures.72 The Rome Statute 

mentions three modalities of reparations which are restitution, compensation, and rehabilitation.73 

The Court has further accepted that additional categories of reparations like those with a 

preventative, transformative or symbolic significance, may also be applicable.74 The purpose of 

                                                           
69 The Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power adopted on 29 November 

1985 by General Assembly resolution 40/34. 
70 For symbolic reparations this is not necessary – Lubanga case, Order approving the proposed plan of the Trust Fund 

for Victims in relation to symbolic collective reparations, ICC-01/04-01/06-3251, 21 October 2016. 
71 ICC-01/04-01/06-2872, TFV, Observations on Reparations in Response to the Scheduling Order of 14 March 2012, 
25 April 2012 (Lubanga Observations on reparations), paras 163–164. 
72 Prosecutor v. Thomas Lubanga Dyilo, Judgment on the appeals against the ‘Decision establishing the principles 

and procedures to be applied to reparations’ of 7 August 2012, ICC-01/04-01/06-3129, 3 March 2015, paras. 41–67, 

222–36. 
73 Art. 75(1). The Rome Statute itself only speaks of ‘including’ restitution, compensation and rehabilitation, though 

the Court’s Rules speak of individual and collective measures, see also Rule 97(1). 
74 Lubanga case, on the appeals against Trial Chamber II’s ‘Decision Setting the Size of the Reparations Award for 

which Thomas Lubanga Dyilo is Liable’ ICC-01/04-01/06 A7 A8, 18 July 2019, para. 222. 
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this  chapter therefore, is to discuss the meaning of victim and reparations in terms of the Rome 

Statute as well as international criminal justice respectively to give a better understanding of what 

constitutes a reparation and who can be identified as a victim for purposes of same before the 

Court. 

2.2 Definition of victim under the Rome Statute 

 
The word “victim” is defined to mean natural persons and institutions or organisations that have 

suffered harm as a consequence of an international crime under the jurisdiction of the Court. These 

institutions or organisations may have sustained direct harm to any of their property which is 

assigned for education, religion ,art or science or charitable purposes, and to their hospitals, 

historic monuments and other places and objects for humanitarian purposes.75  

The definition is wide-ranging when compared to other definitions of victims provided in different 

international instruments like the Declaration of Basic Principles of Justice for Victims of Crime 

and Abuse of Power.76 This wide-ranging definition of victims, as both natural and legal persons, 

is applicable in all cases where victims are mentioned in the Rome Statute.77 Because of its 

inclusion of the victims’ rights which has developed international criminal justice, the Rome 

Statute is different from the statutes of international tribunals that preceded it like  the Nuremberg 

and Tokyo tribunals as well as  the ad hoc tribunals of Yugoslavia and Rwanda. These tribunals 

                                                           
75 Rule 85 of the Rules of Procedure and Evidence of the Court. 
76 The Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power adopted on 29 November 

1985 by General Assembly resolution 40/34 define a victim as “persons who, individually or collectively, have 

suffered harm, including physical or mental injury, emotional suffering, economic loss or substantial impairment 

of their fundamental rights, through acts or omissions that are in violation of criminal laws operative within 

Member States, including those laws proscribing criminal abuse of power. 
77  For example, Katanga case, Order for Reparations, para.35; Dwertmann, E, The Reparation System of the 

International Criminal Court: Its Implementation, Possibilities and Limitations, (2010) 197. 
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did not recognise victims as an independent aspect and participants of the trials with other rights 

but instead limited them to just testifying witnesses.78 For example, the Nuremberg and Tokyo 

trials did not offer the possibility of reparations for victim.79 Similarly, the statutes of the ad hoc 

tribunals of former Yugoslavia and Rwanda failed to make provisions for a stand-alone right for 

victims to make reparations claims from convicted individuals within international criminal 

trials.80 Instead, they addressed victims’ compensation for offences within the jurisdiction of the 

tribunals in a narrow way of restitution for illegally taken property.81 

The decision to embrace victims’ views and rights in the Court’s system was left to the discretion 

of the preparatory working group responsible for the adoption of the Rules of Procedure and 

Evidence and was supported by some delegates, academics and the civil society.82 The preparatory 

committee responsible for establishing the Court adopted a wide-ranging definition of the word 

“victim” and summarised it in its Rules of Procedure and Evidence into four categories of victims, 

i.e., a person who directly sustains injury;  the family and dependents of a victim who are indirectly 

harmed as a result of the primary victim; persons injured while intervening to prevent violations 

and collective victims such as public or private institutions or entities.83  

                                                           
78 Gonzalez P V, “The role of victims in International Criminal Court proceedings: their rights and the first rulings of 

the Court”, available at: https://sur.conectas.org/en/role-victims-international-criminal-court-proceedings/   (accessed 

on 30 July 2024). 
79 Yael D, ‘Reappraising the Nuremberg Trials and their Legacy: The Role of Victims in International Law’ (2005) 

27 Cardozo Law Review, 1633. 
80 Ferstman C & Goetz M, ‘Reparations before the International Criminal Court: The Early Jurisprudence on Victim 

Participation and its Impact on Future Reparations Proceedings’, in Reparations for Victims of Genocide, War Crimes 

and Crimes Against Humanity: Systems in Place and Systems in the Making, Carla Ferstman et al., Nijhoff, 2009, 315. 
81 Statute of The International Criminal Tribunal for The Former Yugoslavia (Adopted 25 May 1993 By Resolution 
827) Articles 24(3); Statute of the International Criminal Tribunal for Rwanda (as last amended on 13 October 2006), 

8 November 1994, Articles 23(3); Ferstman C & Goetz M, “Reparations before the International Criminal Court: The 

Early Jurisprudence on Victim Participation and its Impact on Future Reparations Proceedings”, in Reparations for 

Victims of Genocide, War Crimes and Crimes Against Humanity: Systems in Place and Systems in the Making, Carla 

Ferstman et al., Nijhoff, 2009, 315. 
82 Report of the Preparatory Commission for the International Criminal Court, Finalised draft Text of the Rules of 

Procedure and Evidence, U.N. Doc. PCNICC/2000/1/Add.1 (Nov. 2, 2000). 
83 Rule 85 of the Rules of Procedure and Evidence of the Court. 

https://uwcscholar.uwc.ac.za/home

https://sur.conectas.org/en/role-victims-international-criminal-court-proceedings/
http://dx.doi.org/10.1590/S1806-64452006000200003%20(accessed


20 
 

2.2.1 Direct victims 

 

In the Katanga case, the Court provided four conditions for ascertaining who is a direct victim. 

The first one is that the claimant must be a natural or juristic person, secondly that the claimant 

must have suffered harm, thirdly that the offence which instigated the harm must be within the 

Court’s jurisdiction and lastly, there must be a causal link between the harm suffered and the 

offence.84 However, these conditions on their own do not stipulate who is eligible to be a direct 

victim for the purpose of getting reparations.  

Normally, reparations have been dedicated to direct victims and adequately close family members, 

usually referred to as indirect victims.85 This means that direct victims require a causal link to be 

present between the harm experienced and the offences which the offender is found guilty of, while 

indirect victims experience harm owing to their relationship to the direct victim.86 Legal entities 

such as hospitals in Ntagada case87, schools in the Lubanga case,88and international organisations 

and corporations in Al Mahdi case89 have also been accepted as victims. 

The ambit of eligible victims can differ from case to case owing to their situations. 90 When 

ascertaining whether an individual is a victim with regards to an international crime, causation has 

to be shown to exist and that “but for” the conduct constituting an international crime there would 

not have been harm suffered by the victim.91 A proximate cause is restricted to the conduct that is 

                                                           
84 Katanga case, Order for Reparations para 46. 
85 Katanga case, Order for Reparations paras. 113, 121. 
86 Lubanga case, Decision on Indirect Victims, ICC-01/04-01/06-1813, paras. 47, 49. 
87 Ntagada case, Order for Reparations para 32. 
88 Rule 85(b); Lubanga case, Order for Reparations para. 8. 
89 Al Mahdi case, Order for Reparations, ICC-01/12-01/15-236, para. 41. 
90 Katanga case, ICC-01/04-01/07-3728, para. 38. 
91 Lubanga case, on the appeal against Trial Chamber II’s ‘Decision Setting the Size of the Reparations Award for 

which Thomas Lubanga Dyilo is Liable’ ICC-01/04-01/06 A7 A8, 18 July 2019, para. 162. 
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closely linked to the outcome of that conduct and which is substantial enough to warrant a 

conclusion of liability.92 Identifying a direct victim necessitates using documentation and evidence 

in an application for reparations.93 In the Ongwen case, the Court added that natural and legal 

persons are eligible for reparations as direct victims if they can demonstrate, to the relevant 

standard of proof, that they sustained harm as a consequence of the crimes perpetrated by the 

defendant.94 

In line with the proximate cause principle, the victim’s legal representatives in the Katanga case 

argued that children born between 24 February 2003 and  24 November 2009, subsequent to the 

massacre carried out by the defendant when he attacked the village of Bogoro in the Eastern DRC 

in February 2003 must be admitted to the collective rehabilitative psychological amenities, because 

of the possibility that the parents had passed on transgenerational trauma to their children. 95 

However, the submission was dismissed by the Court on the basis that it did not have a proximate 

link to the massacre that took place on 24 February 2003.96 The Court decided that in terms of 

transgenerational harm, the closer the date of birth of the applicant to the date of the attack, the 

more likely it is that the attack had an effect on them, particularly if no other possible traumatic 

events took place between 24 February 2003 and the date of the applicant’s birth.97  

                                                           
92 Katanga case, Decision on the Matter of the Transgenerational Harm Alleged by Some Applicants for Reparations 

Remanded by the Appeals Chamber in its Judgment of 8 March 2018, ICC-01/04-01/07-3804-Red-tENG, 19 July 

2018, para. 16. 
93 Katanga case, Order for Reparations para 122. 
94 Ongwen case, Order for Reparations ICC-02/04-01/15-2074 28-02-2024 1/361 para 97. 
95 Katanga case, ICC-01/04-01/07-3788-Conf, 16 April 2018 para 29. 
96 Katanga case, Decision on the Matter of the Transgenerational Harm Alleged by Some Applicants for Reparations 

Remanded by the Appeals Chamber in its Judgment of 8 March 2018, ICC-01/04-01/07-3804-Red-tENG, 19 July 

2018, paras 29-31. 
97 Katanga case, Decision on the Matter of the Transgenerational Harm Alleged by Some Applicants for Reparations 

Remanded by the Appeals Chamber in its Judgment of 8 March 2018, ICC-01/04-01/07-3804-Red-tENG, 19 July 

2018, para 29. 
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The Court’s decision means that the composition of victims is reduced for the Court and as such 

this contrasts with the case law of other international tribunals like the Inter-American Court of 

Human Rights (IACtHR) which has accepted that children born after the death of one of their 

biological parents  who was a victim possess reparations rights as they are capable of suffering 

psychological and material injury rendering them eligible for various methods of reparations 

among other things rehabilitation and compensation.98  

In the Ntaganda case however, the Court accepted that children born as a consequence of sexual 

violence and rape must be taken as direct instead of indirect victims because of the particular injury 

they experience.99 However, other children who were not born out of rape and sexual slavery, but 

of women and girls who were victims of rape or sexual slavery within the framework of the crimes 

for which Ntaganda was found guilty, may be considered as indirect victims of such crimes, as 

they may have suffered harm as a consequence of the harm suffered by the direct victims.100 This 

is a rational distinction owing to the added stigma suffered by children born as a consequence of 

rape. 

2.2.2 Indirect victims 

An indirect victim is an individual whose relationship with the direct victim is close. The word 

“indirect victims” therefore, is used to denote individuals who incur injury as a consequence of 

harm committed against direct victims.101 The Trial Chamber noted in the Katanga case that 

                                                           
98 G´omez-Palomino v. Peru, Merits, Reparations and Costs, IACtHR, Series C No.136, 22 November 2005, para. 

119. 
99 ICC-01/04-02/06-2659, paras. 121–3. 
100 Ntaganda case, Order for Reparations para 190. 
101 Ongwen case, Order for reparations para 128; Schabas WA, An Introduction to the International Criminal Court 

(2017) 343. 
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psychological suffering caused by the sudden passing away of a family member or the financial 

difficulty that is a consequence of  the loss of their contribution are two illustrations of the injury 

suffered by indirect victims.102 The Court emphasised this perspective in the Ongwen case, stating  

that instances of indirect victimhood consist of close relatives of victims, individuals who suffer 

harm while intervening to help victims of international crimes generally directed at the civilian 

people.103 The intervention referred to in this instance, must have been with the objective of 

stopping the commission of the crime under inquiry to qualify as an indirect victim.104  

2..2.3 Eligibility for reparations orders 
 

Eligibility for reparations necessitates that victims must have experienced individual harm as a 

consequence of the offence that the perpetrator has been convicted for and is within the scope of 

the exact places and dates specified by the Court.105 Victims at the Court are not positioned as just 

witnesses in the proceedings as it is the practice in domestic trials but they take part as prospective 

recipients of reparations which are owed to them because of the harm they suffered. This fact was 

emphasised in the Katanga case where it was indicated that the Court must do its utmost to 

guarantee that victims receive meaningful reparations and that, as far as possible such reparations 

are prompt, appropriate and adequate.106 

The Court’s Appeals Chamber established five important elements that have to be present at  

minimum in a reparations order.107 The first principle is that the order must be granted against a 

                                                           
102 Katanga case, Order for Reparations para 19. 
103 Ongwen case, Order for reparations para 128. 
104 Lubanga case, Decision on 'Indirect Victims' para 51. 
105 Lubanga case, Order for Reparations para. 32; Katanga case, Order for Reparations paras. 38–40; Al-Mahdi case, 

Order for Reparations para. 42. 
106 Katanga case, Order for Reparations para 15. 
107 Lubanga case, Decision Establishing the Principles and Procedures to be Applied to Reparations paras 32; 118. 
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convicted individual.108 Secondly, the reparations order must establish and advise the convicted 

individual of the amount of his/her liability regarding the reparations order granted.109 Thirdly, the 

order must stipulate and give reasons for the nature of reparations granted and whether they are 

collective, individual or both in accordance with rules 97(1) and 98 of the Rules of Procedure and 

Evidence.110   

The fourth element requires that the reparations order must outline the injury caused to both direct 

and indirect victims as a consequence of the offences for which the individual was convicted. The 

order should further identify the manner of reparations that the Chamber considers suitable 

informed by the circumstances of the individual case.111 Lastly, the order must identify victims 

entitled to be recipients of the reparations and must establish the standards for measuring the injury 

incurred by the victims and the offences for which the individual was convicted.112 Article 75(1) 

of the Rome Statute as indicated above, provides for methods of reparations like restitution, 

compensation and rehabilitation. However, these are not restricted as the Court may award 

reparations with preventative, transformative or symbolic, value.113 The Appeals Chamber in the 

Lubanga case emphasised that appropriate methods of reparations must guarantee that victims 

achieve redress for the harm they have experienced.114  

                                                           
108 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court para 65, para 

76. 
109 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court para 32, para 

118. 
110 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court para 32. 
111 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court paras 32 and 

181. 
112 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court paras 32, 

205, and 214. 
113 Lubanga case, Decision Establishing the Principles and Procedures to be Applied to Reparations para 222. 
114 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court paras 211–

212. 
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The type of victims who may possibly benefit from reparations orders is to a large extent reliant 

on the approach of the prosecutor regarding the cases, persons and charges preferred for 

prosecution. Numerous victims within a certain situation will fall outside the limited cases 

designated by the Court for prosecution and will as a result be unable to get reparations through 

court orders. This is one of the situations where the independent role of the Trust Fund becomes 

most important. 

2.2.4 In Respect of Victims  

The wording of Article 75(2) of the Rome Statute indicates that the Court awards reparations 

orders to victims and also “in respect of” victims of international crimes. This points to the fact 

that there are other people or entities who may potentially receive reparations besides those who 

qualify as direct victims. In cases where collectives or family members who have been indirectly 

harmed are not recognised as victims under Rule 85 of the Rules of Procedure and Evidence of the 

Court, there is still a prospect to benefit from reparations “in respect of” the victim. Moreover, 

reparations may possibly be granted in respect of victims who have died, where the individual 

making the reparations application can be granted reparations on behalf of the dead victim.115  

Dwertmann suggests that the phrasing of article 75(2) may well be interpreted as a clarification of 

the Court’s ability to de facto make reparation awards through the Trust Fund for Victims.116 The 

choice to use the phrase “in respect of” was intended to extend the scope of prospective recipients 

to individuals who are indirectly affected by the crime. The aim of awarding reparations “in respect 

                                                           
115 See for example; Trial Chamber II, Prosecutor v. Germain Katanga, Decision on the Application for Resumption 

of Action Submitted by a Relative of Deceased Victim a/0265/09 and the Appointment of a New Representative for 

Victim A/0071/08, 12 December 2016, ICC-01/04-01/07-3721-tENG, para. 7, Ongwen case, Order for Reparations 

para 40. 
116 Dwertmann, E, The Reparation System of the International Criminal Court: Its Implementation, Possibilities and 

Limitations, Martinus Nijhoff Publishers, Leiden, 2010 111–114. 
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of” is clearly to assist as many as possible the individuals affected by the offence, and to be able 

to add to restoration in a wider sense.117 

In most instances, reparations encompass a large number of victims which however, due to the 

passage of time as well as the extensive and systematic occurrence of the crimes, make it hard to 

ascertain the precise number of victims.118 In such instances the Court usually make orders of 

collective reparations . 

2.2.5 Collective victims  
 

The eligibility of victims at the Court goes beyond the notion that individuals have rights, but 

further addresses a collective right to reparations. The Trial Chamber II in the Katanga case when 

ascertaining what establishes a group of victims for collective reparations held that a group or 

category of people may be connected by a common experience or identity, on the other hand by 

victimisation by the result of the same harm or the same offence within the Court’s jurisdiction. 

Therefore, collective reparations may assist a group, including a racial, political, ethnic, religious 

or social group which pre-existed the offence, but also any other group joined by collective injury 

and distress because of the international crime(s) perpetrated by the convicted individual.119  

2.3 The meaning of reparations in International Criminal Justice and under the Rome 

Statute. 

 

In order to get a proper understanding of the concept of reparations, it is important that it should 

be first looked at in contrast with some of the justice concepts with which it is sometimes confused 

                                                           
117 Dwertmann, E, The Reparation System of the International Criminal Court: Its Implementation, Possibilities and 

Limitations, Martinus Nijhoff Publishers, Leiden, 2010 111–114. 
118 Ntaganda case, Order for Reparations para 8. 
119 The Prosecutor v. Germain Katanga, Order for Reparations pursuant to Article 75 of the Statute, ICC-01/04-01/07-

3728, 24 March 2017, paras. 29–30; Prosecutor v. Ahmad Al Faqi Al Mahdi, Order for Reparations, ICC-01/12-01/15-

236, 17 August 2017, para.275. 
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or in some way related to. The idea of reparations which denotes the making of atonement for 

wrongs is an old concept of justice, however despite this, it has not received similar recognition 

with the retributive justice theory. 120  This is because the main focus of modern practices of 

international criminal justice have for a long time been on prosecuting criminals and safe-guarding 

interests of communities. The demands of victims of crime emanating from the harm they 

experienced, have in most instances been ignored in the international criminal justice process. 121 

This is because until recently the main purpose of retributive justice is significantly only punishing 

those persons who have committed a crime. 

2.3.1 Retributive Justice 
 

Unlike the reparations regime of the Court, retributive justice usually strictly follows the theories 

of state punishment and fair procedures for the defendant. The concept of impartiality is repeatedly 

emphasised as one of its strengths which however, consequently renders the legal process to 

become detached from the people. This disconnects justice for the victims of crime because they 

are not given a central role in the judicial process which entirely focuses on the crime that has been 

committed.122 

It is because of this sidelining of the needs of victims that the development of reparations in the 

criminal justice system has come from, with the aim to make victims play a central role in the 

process. In order to guarantee that victim’s needs are satisfied, they have to be allowed a sense of 

ownership of the judicial process between them and the offender and it has been opined that in 

                                                           
120Walker MU, What Is Reparative Justice? (2010) 9. 
121McCarthy C, Reparations under the Rome Statute of the International Criminal Court and Reparative Justice 

Theory, (2009) 3, The International Journal of Transitional Justice 252. 
122 Leyh, McGonigle B, Procedural justice? Victim Participation in International Criminal Proceedings, (2011) 38–

39. 
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order to appropriately accomplish criminal justice, the legal process must change direction towards 

reparations of victims and recognise the futility of mainly focusing on criminal punishment.123 

2.3.2 Reparative Justice 

 

The concept of reparations constitutes a significant part of reparative justice, contributing to the 

symbolic importance of reparations. Reparative justice should also be understood to be different 

from the other familiar concept of restorative justice. This form of justice similarly stresses the 

mending of the victims’ harm caused by crimes, even though it emphasises on guaranteeing that 

the perpetrators take responsibility for the injury they have caused.  

Reparative justice is interested with how the victims experience the justice process with regards to 

the extent to which the particular harm they have experienced is atoned. It can be divided into three 

main components, the first being the notion of reparations, which involves the practical outcome 

of an award intended for repairing harm experienced by victims and is the focus of this 

study.124The reparations awards have so far been granted by the Court in the five cases mentioned 

in the first chapter. The second component centers around the victims’ procedural rights like the 

rights to protection, to access proceedings as well as to get support during the judicial process. The 

final component concentrates on intricate aspects of victims’ perceptions of the complete justice 

system like fairness as well as  restoration of dignity.125  

                                                           
123 McCarthy C, Reparations under the Rome Statute of the International Criminal Court and Reparative Justice 

Theory (2009) 3 The International Journal of Transitional Justice 252–254. 
124 As provided for by Article 75 of the Rome Statute. 
125 Wemmers, J M. (ed.), Reparation for Victims of Crimes against Humanity: The Healing Role of Reparation (2014) 
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Reparative justice recognises the significance of criminal prosecution which contrasts with 

restorative justice which can be regarded as an alternative to prosecution.126 Under international 

law, the general principle is that reparations must, as far as possible, eliminate all the consequences 

of the criminal conduct and re-establish the state which would, in all likelihood, have occurred if 

that conduct had not been perpetuated. 127  This has also been confirmed by the Court in the 

Ntaganda case where it stated that in arriving at the amount of reparations, the primary factors that 

should be taken into consideration are the harm and the costs to repair it. 128The reparations that 

are awarded have to be proportional to the damage incurred. 

In the context of reparations, justice for victims asserts their dignity by conceding the harms they 

have suffered and mending their injury. Because of the scale and seriousness of international 

crimes, victims’ real, emotional, and informational desires are usually critical. They may need 

medical rehabilitation, public acknowledgement as well as sympathetic processes in legal 

proceedings to manage their distress and guarantee that they are not re-victimised.129 Due to the 

amount of harm prompted by international crimes, victims may practically require protection, 

provision of financial support and basic supplies. They may further require knowledge of the wider 

context within which the violation took place and the reason they were targeted, who were 

responsible as well as seeing them punished.130 

                                                           
126 Wemmers, J M. (ed.), Reparation for Victims of Crimes against Humanity: The Healing Role of Reparation (2014) 

222. 
127  See Permanent Court of International Justice, Chorzow Factory Case, Merits, 1928, P.C.I.J., Sr. A, N°17 

(September 13), at 47. 
128 Ntaganda case, Order for Reparations para 98. 
129 Ongwen case, Order for Reparations paras 617-619. 
130 United Nations Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power (1985) paras 

14-17. 
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It is important to have certainty in respect of reparations so that there can be no secondary 

victimisation.131 In this vein, the reparations need to be predictable and clear even though they are 

on a case-by-case basis otherwise there is a danger of the reparations procedures being fraught by 

uncertainty.132 The procedure that permits victims to claim for reparations should be accessible 

and clear. Where reparations procedures are characterised by uncertainty, victims are most likely 

to be  dissatisfied.133 

2.4 Forms of Reparations  

 

Despite the fact that reparations programs can be an intricate subject, they can be generally 

structured into two groups; symbolic and material, as well as individual and collective.134 In most 

instances, different forms of reparations are combined to make the most of the resources and cover 

a big number of victims.135 For example, in the Katanga case, the Court delivered collective 

awards to all victims, besides  the symbolic award of USD 250 granted to each victim.136  

2.4.1 Individual Reparations 
 

Reparations awards may be granted on an individual or collective basis, and the determination is  

made on which is the best suitable for the victims of a particular situation.137 In the Ongwen case, 

                                                           
131 REDRESS, Justice for Victims: The ICC’s reparations mandate, London, 2011 pp. 24–25. 
132 Vasiliev, Sergey. & Sluiter, Göran. (eds.), International Criminal Procedure: Principles and Rules, (2013) 1371–

1374. 
133 Hague Institute for the Internationalisation of Law, International Criminal Procedure Expert Framework Towards 

the Codification of General Rules and Principles, General Rules and Principles of International Criminal Procedure 
and Recommendations of the International Expert Framework, October 2011, p. 87. 
134 Office of the United Nations High Commissioner for Human Rights (OUN-HCHR), Rule-Of-Law Tools for Post-

Conflict States: Reparations Programme, (2008),9. 
135 Office of the United Nations High Commissioner for Human Rights (OUN-HCHR), Rule-Of-Law Tools for Post-

Conflict States: Reparations Programme, (2008),9. 
136 Katanga case, Order for Reparations, para. 334. 
137 Office of the United Nations High Commissioner for Human Rights (OUN-HCHR), Rule-Of-Law Tools for Post-

Conflict States: Reparations Programme, (2008) 22. 
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the Chamber stated that in line with rule 97(1) of the Rules, it may award reparations on an 

individual basis (under rule 98(2) of the Rules), a collective basis (under rule 98(3) of the Rules) 

or both. 138 The Chamber also explained that individual reparations are those which benefit an 

individual victim directly to repair the harm they incurred as a result of the offences for which the 

defendant was found guilty, a benefit which they are exclusively entitled to.139 

2.4.2 Collective Reparations 

  

The Court has stated that collective reparations denote the types of goods or services disseminated 

or the manner of their distribution to their beneficiaries which are communities or groups.140 They 

are different from individual reparations in that they benefit a group or category of people who 

have sustained a mutual harm. The award of collective reparations should address the harm victims 

sustained on an individual and a collective basis.141 

2.4.3 Material and Symbolic Reparations 
 

Given the fact that there are various categories of victims with particular needs, having a range of 

options means reaching out to a large number of them.142 The most usual method of reparations is 

the material form which is provided in a collective manner comprising of the payment of 

compensation with money and providing real assistances like health services, education and 

housing.143The symbolic forms of reparations encompass the rehabilitation, return of property or 

                                                           
138 Ongwen case, Order for reparations para 569. 
139 Ongwen case, Order for reparations para 570. 
140 Ongwen case, Order for reparations para 571. 
141 Ongwen case, Order for reparations para 571. 
142 Office of the United Nations High Commissioner for Human Rights (OUN-HCHR), Rule-Of-Law Tools for Post-

Conflict States: Reparations Programme, (2008),9. 
143 See Ntaganda case, order for Reparations, ICC01/04-02/06-2659, para. 80; Katanga case, Order for Reparations, 

ICC-01/04-01/07-3728- and Ongwen case, Order for Reparations ICC-02/04-01/15-2074 28-02-2024 252/361 para 

574. 
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symbolic actions for instance, apologies or memorials.144 These reparations measures are viewed 

as “carriers of meaning” and as such assist victims to reconcile their painful history with the future 

that is in front them.145  

2.5 Modalities for Reparations 

 

The different methods of reparations that are provided for under international law consist of 

restitution, compensation, rehabilitation, satisfaction and guarantees of non-repetition 146 . The 

phrase reparations for that reason incorporates, but goes beyond financial compensation. The Court 

can grant orders for all these aforementioned categories of reparations, thereby selecting the most 

suitable form or forms in each case to restore the specific harm suffered by the victim. In the 

Ntaganda case, the Court acknowledged that due to the multiple and diverse harms sustained by 

the victims in the case, it was impossible to restore them to their previous situation before the 

commission of the offences and therefore, to address the different injuries sustained a combination 

of the different modalities of reparations available needed to be applied.147 

The Rome Statute only expressly mentions restitution, compensation and rehabilitation as forms 

of reparations. However, this list is not complete as the wording of Article 75 (2) makes it clear 

                                                           
144 Ntaganda case, Order for Reparations, ICC-01/04-02/06-2659, para. 208. 
145 Office of the United Nations High Commissioner for Human Rights (OUN-HCHR), Rule-Of-Law Tools for Post-

Conflict States: Reparations Programme, (2008) 23. 
146 See Chapter I, The Evolution of Victims’ Access to Justice and UN Basic Principles and Guidelines on the Right 

to a Remedy and Reparation for Victims of Violations of International Human Rights and Humanitarian Law (Van 

Boven/ Bassiouni Principles), E/CN.4/2005/L.48; see also, for example, the Draft Articles on State Responsibility 

adopted by the International Law Commission in 2001 (UN Doc. A/CN.4/L.602/Rev.1, 26 July 2001); Principles 8-
10 of the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, General Assembly 

Resolution 40/34 of 29 November 1985; the Universal Declaration of Human Rights (Article 8); International 

Covenant on Civil and Political Rights (art. 2.3); the Convention against Torture and other Cruel Inhuman and 

Degrading Treatment (art.14); the International Convention on the Elimination of All Forms of Racial Discrimination 

(art.6); the Convention on the Rights of the Child (Article 39); the American Convention on Human Rights (art.25, 

63.1); the European Convention of Human Rights (arts.5, 13, 41); the African Charter on Human and People’s Rights 

(arts. 7, 21.2). 
147 Ntaganda case, Order for Reparations Para 198. 
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that the Court can grant an order directly against a convicted individual stipulating suitable 

reparations in respect of victims including restitution, compensation and rehabilitation. 

Additionally, the 1998 Working Group on Procedural Matters of the Rome Conference specifically 

mentioned and noted with approval the meaning of reparation found in the Van Boven/ Bassiouni 

principles, which embrace two further forms of reparations of satisfaction and guarantees of non-

repetition. These have also been adopted by the Court in different cases. 148 

2.5.1 Restitution 
 

Restitution must wherever conceivable, restore the victim to the state they would have been in had 

the harm not taken place.149 Restitution comprises where fitting, enjoyment of human rights, 

restoration of liberty, family life and citizenship, identity, return to one’s place of habitation, return 

of property and restoration of employment. 150  Restitution is conventionally regarded as the 

primary method of reparations because it aims to re-establish the position of the victim as it was 

before the crimes were committed. Nevertheless, because of the serious nature of  the crimes that 

the Court has jurisdiction over, it would usually be impossible to restore victims to their previous 

state before the violations happened 151 . As such, restitution alone becomes inadequate for 

numerous victims before the Court. In the Ongwen case the Court noted that restitution and 

                                                           
148 Article 73 on reparation to victims in Working Group Report A/CONF.183/C.1/WGPM/L.2/Add.7, 13 July 1998. 

In that footnote, the Working Group makes reference to Van Boven / Bassiouni Principles 12 to 15, of the original 

1996 expert report (which define five forms of reparation including restitution, compensation, rehabilitation, 

satisfaction and guarantees of non-repetition). Principles 12-15 correspond to principles 19-23 of the last and final 
version of the expert report that was adopted by the Commission on Human Rights on 19 April 2005 and by the UN 

General Assembly on 16 December 2005. For example, in Ntaganda case, Order for reparations paras 78-88 and 

Ongwen case, Order for reparations para 612. 
149 Ntaganda case, Order for Reparations, ICC-01/04-02/06-2659, para. 201. 
150 Principle 19, UN Basic Principles and Guidelines on the Right to a Remedy and Reparation. 
151  Commentary to the Draft Articles on State Responsibility for Internationally Wrongful Acts, Report of the 

International Law Commission on its Fifty-Third Session, GA; Supplementary No. 10 (A/56/10); Ch. IV.E (November 

2001), at 244. See also Draft Articles of State Responsibility, Articles 35 and 36. 
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compensation are forms of individual reparation and ruled that they were not appropriate in the 

case because of the extremely high number of victims.152 

2.5.2 Compensation 
 

Compensation must be delivered for any economically quantifiable damages and should be fitting 

and proportional to the seriousness of the violation and the context of each case that is as a result 

of harm of serious crimes.153 The damages suffered may comprise of physical or mental injury, 

lost opportunities including employment, education and social benefits,  material damages and loss 

of earnings including loss of earning potential,  moral damage and legal costs or expert assistance, 

medicine and medical services as well as psychological and social services.154 Compensation can 

be granted as a substitute for restitution and its purpose is to fill in the gaps in order to guarantee 

full reparations for the harm suffered 155 .The Court in the Ntaganda case confirmed that 

compensation is a substitute remedy awarded as a method of redress when there is no way to undo 

the impacts of the harm by other measures. Compensation on its own cannot reinstate or replace 

victims’ rights that have been violated.156 

International and regional tribunals and commissions have dealt comprehensively with the subject 

of compensation to victims. Under international law, grants of compensation can be given for loss 

of earnings, pension, medical and psychological expenses, pain and suffering, mental suffering, 

humiliation, loss of enjoyment of life and loss of consortium or companionship. The United 

                                                           
152 Ongwen case, Order for reparations para 614. 
153 Lubanga Amended Reparations Order, para. 40, Ntaganda case, Order for reparations para 85. 
154 Principle 20, UN Basic Principles and Guidelines on the Right to a Remedy and Reparation. 
155  Commentary to the Draft Articles on State Responsibility for Internationally Wrongful Acts, Report of the 

International Law Commission on its Fifty-Three Session, GA; Supplementary No. 10 (A/56/10); Ch. IV.E (November 

2001), at 245, referring to the Chorzow Factory Case, 1928, P.C.I.J., Sr. A, N°17 (September 13), at 47-48 
156 Ntaganda case, order for reparations para 84. 
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Nations Compensation Commission has expounded principles with regards to compensation for 

international crimes.157 

2.5.3 Rehabilitation 
 

Rehabilitation measures are aimed at assisting in the reintegration of victims into society, taking 

into consideration the different impacts crimes have on victims of different genders. 158 

Rehabilitation must consist of medical and psychological care as well as social and legal 

services.159 Rehabilitation seeks to lessen as far as possible the psychological suffering as well as 

physical and social results of the offences perpetrated.  

2.5.4 Satisfaction 

 

The Court has defined satisfaction measures as reparations intended at acknowledging the damages 

and safeguarding the dignity and standing of the victims.160 Satisfaction must consist of one or all 

of the following where applicable;  

(a) effective measures designed for the ending of ongoing violations; (b) substantiation of the facts 

and full public revelation of the truth as long as such revelation does not cause additional harm or 

threaten the safety and wellbeing of the victim, the victim’s relatives, witnesses, or individuals who 

have mediated to help the victim or avert the manifestation of further violations; (c) the search for 

the locations of disappeared individuals, for the identities of abducted children, and for the bodies of 

those murdered, and support in the retrieval, identification and reburial of the individuals in line with 

the express or presumed desire of the victims, or the cultural dictates of the relatives and 

                                                           
157 United Nations Compensation Commission available at  http://www.unog.ch/uncc.(accessed on 25 September 

204). 
158 Ntaganda case, Order for Reparations, para. 203; Lubanga case, Amended Reparations Order, para. 6 Ongwen 

case, Order for reparations para 616. 
159 Principle 21, UN Basic Principles and Guidelines on the Right to a Remedy and Reparation. 
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communities; (d) an official announcement or a judicial pronouncement reestablishing the dignity, 

the reputation and the rights of the victims and of individuals closely associated with the victim; (e) 

public apology, including acknowledgement of the evidence of events and taking of responsibility; 

(f) administrative and judicial sanctions against individuals responsible for the violations; (g) 

commemorations and tributes to the victims; (h) addition of the precise account of the violations in 

international human rights law and humanitarian training and in educational material at all levels.161  

Satisfaction comprises of measures designed for establishing and publicising the truth on the 

events that took place, including by means of judicial investigations and prosecutions, and 

symbolic measures like public apologies, monuments and memorial observances. In the Ntaganda 

case the Court decided to amongst others order satisfaction for the victims citing that  it will 

contribute to the communities’ awareness of the offences committed by Ntaganda, promote better 

attitudes towards offences of this nature and guarantee that victims perform an active role in their 

communities.162  

2.5.5 Guarantees of non-repetition 

 
Guarantees of non-repetition must encompass one or all of the ensuing measures where applicable, 

which will similarly contribute to prevention;  

(a) guaranteeing effective civilian control of military and security forces; (b) guaranteeing that all 

civilian and military actions align with international standards of impartiality, fairness and due 

process; (c) reinforcement of the independence of the judiciary; (d) safeguarding individuals in the 

medical, legal and health-care occupations, and human rights defenders; (e) availing, on a priority 

and continuous basis, human rights and international humanitarian law training for law enforcement 

officers, as well as military and security forces; (f) encouraging the adherence to codes of conduct 

and ethical norms, in particular international standards, by public servants, including correctional, 
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law enforcement, medical, psychological, media, social service and military staff, as well as by 

economic enterprises; (g) promoting tools for preventing and detecting social conflicts and their 

resolution; (h) reviewing and reforming legislation causal to or permitting serious violations of 

international human rights law and gross violations of international humanitarian law.163  

In the Al Mahdi case the Court after observing that renovations of the buildings with which the 

defendant had been charged with destroying had already been implemented by The United Nations 

Educational, Scientific and Cultural Organization (UNESCO), held that the fitting modality of 

reparations shall be measures directed at rehabilitating the protected sites with effective measures 

to guarantee non-repetition of the attacks directed against them.164 

Guarantees of non-repetition have been incorporated in reparations decisions of international 

bodies such as the UN Committee of Human Rights and Inter-American Court of Human 

Rights.165The Joinet/Orentlicher principles denote guarantees of non-repetition as encompassing 

demobilisation of parastatal armed forces, reform of state institutions, disbandment and social 

reintegration of former child soldiers, and reform of legislations and bodies that might perpetuate 

impunity.166 

2.6 Conclusion 

 

                                                           
163 Principle 23, UN Basic Principles and Guidelines on the Right to a Remedy and Reparation. 
164 Al Mahdi case, Order for Reparations Para 67. 
165 See, for instance, the Inter-American Court of Human Rights, Velasquez Rodriguez v. Honduras (compensatory 
damages), Judgement of 21 July 1989, Series C, n° 7, 34, 35 and Castillo Paez v. Peru, judgement of 3 November 

1997, Series C, n° 34,90; and Human Rights Committee, General Comment 6 on Article 6,3; General Comment 20 

on Article 7,8-10; Bleir v. Uruguay, 23 May 1978, CCPR/C/15/D/30/1978, 5; and Blanco v. Nicaragua, 18 August 

1994, CCPR/C/51/D/328/1988,11. 
166 See Joinet, L., Set of Principles for the Protection and Promotion of Human Rights Through Action to Combat 

Impunity, E/CN.4/Sub.2/1997/20/Rev. 1 of 2 October 1997, updated in 2005 by Orentlicher, D., Updated Set of 

Principles for the Protection and Promotion of Human Rights Through Action to Combat Impunity, E/CN.4/2005/102 

and E/CN.4/2005/102/ Add.1, 8 February 2005, 35-38. 
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In this chapter, the definition of victim as provided for by the Rome Statute has been expounded 

as well as the meaning of reparations in terms of the Rome Statute and International Criminal 

Justice by comparing it with related justice theories as well as in the context of the reparations 

cases. Article 75(1) of the Rome Statute mandates the Court to establish principles on reparations, 

which will feature the different forms of reparations that can be granted by the Court. When 

drafting the principles, the Court must draw from the huge variety of methods of reparations that 

are defined and used in international law. In fulfilling the right of victims to reparations, only an 

innovative approach will help the interests of victims and guarantee a feasible and effective 

reparations system. The next chapter will examine the reparations cases of The Prosecutor v 

Thomas Lubanga Dyilo167, The Prosecutor v Germain Katanga168, The Prosecutor v Ahmad Al 

Faqi Al Mahdi169, The Prosecutor v Bosco Ntaganda170 and The Prosecutor v Dominic Ongwen 

171 to look into some of the principles already established and ascertain how the reparations 

mandate of the Court has been implemented thus far. 

 

 

 

  

                                                           
167 Situation in the Democratic Republic of the Congo, Prosecutor (on Behalf of Legal Representatives of the Victims) 

v Dyilo (Thomas, Lubanga), Decision Establishing the Principles and Procedures to be Applied to Reparations ICL 

1552 (ICC 2012). 
168 Prosecutor (on the Application of Victims) v Katanga (Germain), Order for Reparations Pursuant to Article 75 of 

the Statute ICL 1774 (ICC 2017). 
169 Situation in Mali, Prosecutor (on the application of Victims) v Al Mahdi (Ahmad Al Faqi), Reparations Order ICL 

1813 (ICC 2017). 
170 Situation in the Democratic Republic of the Congo, Ntaganda (Bosco) (on the application of Victims) v Prosecutor, 

Reparations Order ICL 2033 (ICC 2021). 
171 Situation in Uganda, Prosecutor (on application of Victims) v Dominic Ongwen, Reparations Order No. ICC-

02/04-01/15 1/361 28 February 2024. 
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CHAPTER 3: THE INTERNATIONAL CRIMINAL COURT’S JURISPRUDENCE ON 

REPARATIONS. 

3.1 Introduction 

 

This chapter examines reparations principles established and applied in the Lubanga case which 

provided the first reparations order including the five reparations requirements advanced in the 

case. It then deals with how the four subsequent cases applied, developed and elaborated on the 

reparations principles established in the Lubanga case. The analysis in this chapter will lay the 

ground work for understanding the procedural and substantial complexities that arise from the 

Court's application of reparations principles and implementation dealt with in chapter 4. 

3.2 Mandate to Establish Reparations Principles 

 

The Court’s mandate under Article 75 of the Rome Statute has been explained in the preceding 

chapter. When addressing what reparations principles were, the Court noted in agreement with the 

Lubanga case that principles on reparations are to be differentiated from the reparations orders as 

reparations principles are common theories that, although established in the context of a specific 

case, can nevertheless be applied, adapted, expanded upon, or added to by other trial chambers in 

the future.172 The Court in Ongwen further stated that reparations principles have been adopted by 

different chambers of the Court in previous cases, and were adapted and expanded in the recent 

past in the Ntaganda case.173 

                                                           
172 Ongwen case, order for Reparations para 57. 
173 Ongwen case, order for Reparations para 57and Ntaganda case, Order for Reparations, ICC-01/04-02/06-2659, 

paras 41-44. 
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3.3 The Prosecutor v. Thomas Lubanga Dyilo; The First Reparations Decision of the 

International Criminal Court  

 

As already stated, reparations orders are dependent on convictions of individuals by the Court. The 

very first conviction by the Court was as a result of an ethnic conflict in the Ituri district of the 

Democratic Republic of Congo (DRC). The defendant was Thomas Lubanga Dyilo the leader of 

the Union of Congolese Patriots (UPC) as well as the main commander of its military group, the 

Patriotic Forces for the Liberation of Congo (FPLC). He was convicted on 14 March 2012 by the 

Court174 and subsequently sentenced to 14 years imprisonment.175 

Lubanga was found guilty of war crimes which included the recruitment of children under the age 

of 15 years as soldiers for the FPLC and using them to fight from September 2002 to August 

2003.176 There were approximately 3,000  victims in this case and of these potentially eligible 

victims only 425 victims were found to be eligible for the reparations award.177  

Subsequent to the conviction of Thomas Lubanga Dyilo, the Court delivered its first reparations 

order.178 The Lubanga case set the tone for the reparations framework of the Court. Consistent 

with the mandate of Article 75(1) of the Rome Statute, the Trial Chamber in arriving at the decision 

established a number of principles regarding reparations and their implementation.179 

                                                           
174 ICC-01/04-01/06-2842, TC1, Judgment pursuant to Article 74 of the Statute, 14 March 2012, para. 1142 
175 ICC-01/04-01/06-2901, TC1, Decision on Sentence pursuant to Article 76 of the Statute, 10 July 2012, para. 99. 
176 Lubanga was found guilty of crimes within the meaning of Articles 8(2)(e)(vii) and 25(3)(a) of the Rome Statute; 

ICC-01/04-01/06-2842, TC1, Judgment pursuant to Article 74 of the Statute, 14 March 2012, para. 1358. 
177 Lubanga case, Order for Reparations, paras 107 and 105. 
178 Lubanga case, Order for Reparations, para. 20. 
179 Lubanga case, Order for Reparations para. 181. 

https://uwcscholar.uwc.ac.za/home



41 
 

In establishing the principles of reparations, the Court noted that as a basic principle it is expected 

to treat all victims equally and fairly and not restrict reparations to merely those who took part in 

the trials or requested for reparations grants. 180  Every type of victim must be taken into 

consideration, particularly minors, elderly, the disabled as well as those who are victims of gender-

based violence. 181  Reparations must also be granted without discriminating on any grounds 

including, among others, race, gender, wealth, age, religion, or social origin.182  

Reparations must further address underlying injustices and not perpetuate further stigmatisation.183 

The Court also stated in its preliminary comments that, reparations must be delivered in a 

comprehensive and flexible way, giving all the varied possible remedies to victims. Furthermore, 

it pointed out that flexibility must be displayed to address the destruction resulting from the 

offences which Lubanga had been convicted for.184 The Court in the Lubanga case addressed the 

following subjects with the intention of establishing reparations principles; beneficiaries of 

reparations, scope of reparations, proportional and adequate reparations, non-stigmatisation, 

accessibility and consultation with victims, victims of sexual violence, child victims, modalities 

of reparations, causation, standard and burden of proof, rights of the defence, the publicity of the 

principles as well as states and other stakeholders.185 

With regards to prioritisation, the Court accepted that some victims may be particularly in a 

vulnerable state which necessitates immediate medical or trauma attention. Therefore, in order to 

                                                           
180 Lubanga case, Order for Reparations para. 187. 
181 Article 68 of the Rome Statute; Rule 86 of the Rules of Procedure and Evidence. 
182 Article 21(3) of the Rome Statute. 
183 Lubanga case, Order for Reparations, para. 192. 
184 Lubanga case, Order for Reparations para. 180. 
185 ICC-ASP/13/7, Report of the Court and the Trust Fund for Victims on the rules to be observed for the payment of 

reparations, 23 May 2014, Annex. 

https://uwcscholar.uwc.ac.za/home



42 
 

be able to ensure equal and safe access to reparations, affirmative action could be important.186 

When addressing the uncertainty regarding the number of victims in this particular case, the Court 

indicated that the reparations must have a collective focus to guarantee that they cover the victims 

that were unknown at the time.187 On the recommendation of the Trust Fund for Victims, the Court 

also agreed with the fact that the collective approach would be a preferable mode in comparison 

with individual awards which would be a very expensive and resource demanding process.188 

Because Lubanga was declared indigent and there were no financial assets identified to facilitate 

the reparations, the Court stated that his participation in the reparations would only be symbolic.189 

Regarding reparations being completed through the Trust Fund for Victims, the Court determined 

that where a convicted person is declared indigent, the reparations award is not restricted to the 

seized resources deposited with the Trust Fund for Victims but the award can be facilitated by the 

Fund’s own resources in line with Rule 98(5) and Regulation 56.  

In doing so, the Court drew on the phrasing of Regulation 56 and accepted that it placed an 

obligation on the Trust Fund for Victims to complement the resources seized for reparations grants 

provided in Rule 98(3) and (4).190 The Court reiterated that the key responsibility of the Trust Fund 

for Victims is to guarantee that adequate funds are existing to complement any prospective 

reparations order under Article 75 of the Rome Statute in line with the Decision on the Notification 

of the Board of Directors of the Trust Fund for Victims provided by Regulation 50 of the 

Regulations of the Trust Fund.191 

                                                           
186 Lubanga case, Order for Reparations, para. 200. 
187 Lubanga case, Order for Reparations para. 219. 
188 Lubanga case, Order for Reparations para. 274. 
189 Lubanga case, Order for Reparations para. 269. 
190 Lubanga case, Order for Reparations para. 271 
191 Lubanga case, Order for Reparations, para. 272. 
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A five-step implementation strategy upon which victims shall receive reparations was approved 

by the Court.192 The first entails the identifying of communities which have to be included in the 

reparations process and secondly, initiation of a consultation process in the identified communities. 

In the course of the consultation process and as a third step, a group of experts must evaluate the 

damage sustained by the victims. The fourth step should see public debates being held in each 

identified community in order to address the expectations of victims and to clarify the reparations 

principles and procedures. The last step includes collecting proposals for collective reparations 

processes that are to be effected in each community.193  

The Court also indicated that in this given case the Trust Fund for Victims must assume the 

evaluation of damage, the duty of identifying the victims and beneficiaries as well as the 

application process.194 Finally, the Chamber resolved not to look into any individual application 

forms for reparations awards and those that had already been received were handed to the Trust 

Fund for Victims.  It was held that the Court must be able to exercise any needed monitoring roles 

of the implementation course, if not, it can refuse the Trust Fund for Victims to implement future 

reparations orders which will be based on voluntary contributions.195 

Even though the Trial Chamber established aforementioned principles regarding reparations and 

their implementation, it was made clear that they were only restricted to the specific case before 

the Court. These principles were not intended to impact the reparations’ rights of victims in later 

cases.196 The Lubanga reparations order brought about the important principles within which the 

reparations regime of the Court operates and formed the foundation upon which all other principles 

                                                           
192 Lubanga case, Order for Reparations para. 281. 
193 Lubanga case, Order for Reparations para. 282. 
194 Lubanga case, Order for Reparations paras. 283–284. 
195 Lubanga case, Order for Reparations, para. 289. 
196 Lubanga case, Order for Reparations para 181. 
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have been built by the jurisprudence of the Court. It also provided five essential elements that must 

be contained in reparations orders. These principles were unconditionally used in the Katanga and 

Mahdi cases and further expanded in the Ntaganda and Ongwen cases. 

3.3.1 The order for reparations must be made against the convicted person 

 

Article 75(2) of the Rome Statute provides for the Court to make a reparations order against the 

convicted individual. The effect of this is that a reparations order is intricately connected to 

individuals who have been found guilty of committing international crimes.197  It is important to 

emphasise that a reparations order must meet these essential elements.198  The Appeals Chamber 

noted that the standard of accountability of the individual offender and the essential parts of the 

legal writings of the Court encourage the imposition of a reparations order against the convicted 

individual.199 

It is clear that reparations are meant for a dual purpose when interpreting this provision through 

the jurisprudence of the Court. They are intended to hold into account the persons responsible for 

international crimes under the Rome Statute and to guarantee that they remedy the harm 

perpetuated against the victims.200 The liability for reparations of the convicted individual has a 

bearing on possible positive results for victims.201 This is for the reason that reparations orders will 

be granted against the convicted individual regardless of his or her financial state.202 This endorses 

the important principle that individual offenders must account for their deeds.203  

                                                           
197 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court para 65. 
198 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court para 65. 
199 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court para 69. 
200 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court para 65. 
201 Lubanga case, Decision Establishing the Principles and Procedures to be Applied to Reparations para 125. 
202 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court para 63. 
203 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court para 65. 
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However, when one analyses the Court’s jurisprudence, the major problem with this approach is 

the risk of insufficient means of the offender, making it impossible to adequately meet the expenses 

of reparations for thousands of victims. The reliance of the Court on individual criminal liability 

also has the risk of limiting the amount of reparations that can be received by victims. Therefore, 

the convicted individual’s failure to provide reparations to their victims presents a big challenge 

to the Court’s reparations system. To mitigate this challenge, the Court has to depend on the 

voluntarily contributed funds of the Trust Fund for Victims which however, itself does not have 

adequate funds. This was highlighted in the Ongwen case where the Court acknowledged that due 

to the indigence of Ongwen, there was a serious possibility that reparations awards may not be 

paid if the Trust Fund for Victims fails to collect enough funds to complement the order.204  

3.3.2 The order must establish and inform the convicted person of their liability for 

reparations 
 

This requirement denotes that the Court must establish that the convicted individual is liable for 

reparations and must notify him or her after conviction.205  In other words, the convicted individual 

must shoulder criminal responsibility for the crimes for which they were convicted in order to 

make amends for the damage caused to the victims. The convicted person’s indigence cannot be 

advanced as a defence against claims for reparations.206   

In circumstances where the convicted individual is incapable of quickly complying with a 

reparations order due to indigence, the Trust Fund for Victims may loan its “other resources” in 

                                                           
204 Ongwen case, Order for Reparations, para 822. 
205 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court para 99. 
206 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court paras 102-

105. 
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line with regulation 56 of the Trust Fund Regulations.207  However, this does not exonerate the 

convicted individual of monetary responsibility for reparations. The Trust Fund for Victims must 

be refunded by the convicted individual, who remains liable until the full amount is paid.208 This 

is not practical because the convicted individuals who have been declared indigent are sentenced 

to serve time in prison and have no means of generating income for this obligation.  

The Trust Fund for Victims role is complementary as it offers reparations for victims on the basis 

of obtainable resources and the perimeters of its assistance responsibility in meeting reparations 

grants.209  For that reason, the Trust Fund for Victims does not substitute the obligation of the 

convicted individual against whom the Court has issued a reparations order.210 This understanding 

is supported by the Basic Principles and Guidelines, which provide that in situations where an 

individual, a legal person, or other body is found liable for reparations to a victim, they must deliver 

reparations to the victim.211 

3.3.3 The order for reparations must specify the type of reparations 
 

This requirement provides that when the Court delivers a reparations order, it must stipulate 

whether such reparations are for individuals, a collective, or both. Article 97(1) of the Rome Statute 

provides that the Court must choose whether to grant individual, collective, or both forms of 

                                                           
207According to regulation 56 of the Regulations of the Trust Fund for Victims: The Board of Directors shall determine 

whether to complement the resources collected through awards for reparations with "other resources of the Trust 

Fund" and shall advise the Court accordingly. Without prejudice to its activities under paragraph 50, subparagraph 
(a), the Board of Directors shall make all reasonable endeavours to manage the Fund taking into consideration the 

need to provide adequate resources to complement payments for awards under rule 98, sub-rules 3 and 4 of the Rules 

of Procedure and Evidence and taking particular account of ongoing legal proceedings that may give rise to such 

awards.  
208 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court para 5. 
209 Lubanga case, Decision Establishing the Principles and Procedures to be Applied to Reparations para 141. 
210 Lubanga case, Decision Establishing the Principles and Procedures to be Applied to Reparations para 141. 
211 Guideline 15 of the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power. 
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reparations, subject to the seriousness of the damage sustained by victims.212 The Court may grant 

collective reparations where the victims’ numbers, extent, forms and modalities of reparations 

make a collective award the most suitable.213 

Individual and collective reparations can be offered by drawing on the above two important 

provisions. It is important however, to consider that if the reparations grant would be exclusively 

established individually, there would obviously be a propensity of only remedying harm on an 

individualised basis. This in turn could result in unnecessary impediments of how to prioritise and 

distribute resources amongst groups of victims and different types of injuries. A disproportionate 

emphasis on individual reparations could also result to reparations being fashioned in a manner 

that fails to manage the limited financial resources to the benefit of all victims. However, the 

Court’s tendency of preferring collective reparations in most of its cases, presents a challenge as 

well which will be discussed further in the next chapter. 

3.3.4 The order for reparations must define the injury caused to direct and indirect victims 

 

This requirement demands that in its reparations order, the Court must stipulate the crimes for 

which the individual was convicted that resulted in the harm suffered by both direct and indirect 

victims.214  Instances of harm to direct victims consist of physical injury and trauma; psychological 

damage and the appearance of psychological disorders, including, but not restricted to, suicidal 

inclinations, depression, and anti- social behavior; disruption and loss of schooling; alienation 

from families; exposure to a violent and fearful situation; difficulty in connecting to family or 

                                                           
212 Article 97(1) of the Rules of Procedure and Evidence (ICC). 
213 Rule 98(3) of the Rules of Procedure and Evidence (ICC). 
214 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court para 191. 
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community members; struggle in controlling aggressive instincts; and shortage of development of 

civilian literacies.215 

With regards to harm to indirect victims, the Court indicated loss, injury, or damage suffered by 

intervening individuals while trying to end more perpetration of harm on the victim. It also 

encompasses psychological and/or material suffering as a consequence of the violence of the 

offender to the victim's relatives and communities.216 It must be pointed out that the Court at times 

fails to acknowledge certain harms suffered by victims because of various reasons including the 

absence of a clear causal link between the harm and the injury sustained and this has a consequence 

of restricting some victims from getting reparations awards. For example, in the Katanga case the 

Court rejected five applicants for reparations who submitted that they were experiencing 

transgenerational harm citing that on a balance of probabilities the causal link between the trauma 

experienced by the offspring of the direct victims and the Bogoro attacks  could not be proven.217 

3.3.5 The order for reparations must identify victims who are eligible to benefit from 

reparations or set out the criteria for eligibility 

A victim is defined as an individual who sustained injury as an outcome of an international crime 

committed by the convicted person.218 If a purported victim cannot demonstrate that they were 

injured by one of the crimes identified in the Rome Statute, the Court may not regard them as 

                                                           
215 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court para 191. 
216 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court para 191. 
217 Katanga case, Order for Reparations, para 176. 
218 Adeyemo D "Reparability of Victims' Harm at the International Criminal Court: Victims' Expectations Versus 

Reality" 2022 International Review of Law and Jurisprudence 70. 
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victims and therefore, may not grant them reparations. Consequently then, the concept of harm or 

injury has an important role in determining who is a victim.219 

Victims in the Rules of Procedure and Evidence and Regulation of Trust Fund for Victims are 

defined in the context of reparations.220  The jurisprudence also show that victims are only eligible 

for reparations for harm emanating from the perpetration of international crimes for which the 

accused has already been found guilty.221 Above and beyond proving that the crime was committed 

in the jurisdiction of the Court and that the victim had suffered harm because of the crime, it is 

similarly essential to establish that the offender of the crime has been convicted by the Court.222  

The Court is required to properly identify the victims in each case before it can make a decision 

on their eligibility for reparations. 223   However, as will be noted in the next chapter, the 

identification of such victims by the Court is one of the areas that is filled with challenges in the 

reparations regime of the Court. For example, civilians attacked by Lubanga’s soldiers were not 

formally acknowledged as victims because he was only found guilty for recruiting and using child 

soldiers.224 

                                                           
219 Adeyemo D "Reparability of Victims' Harm at the International Criminal Court: Victims' Expectations Versus 

Reality" 2022 International Review of Law and Jurisprudence 70. 
220 Rule 85 (a) of the Rules of Procedure and Evidence (ICC) and Regulation 46 of the Regulations of the Trust Fund 

for Victims. 
221 Katanga case, Order for Reparations para 39 
222 Lubanga case, Appeal Against the Decision on the Defence Challenge to the Jurisdiction of the Court para 8; 

Mahdi case, Reparations Order para 42. 
223 Lubanga case, Decision Establishing the Principles and Procedures to be Applied to Reparations para 1; Katanga 

case, Order for Reparations para 31. 
224 Lubanga case, Judgment on the appeals against the “Decision establishing the principles and procedures to be 

applied to reparations” of 7 August 2012 with AMENDED order for reparations (Annex A) and public annexes 1 and 

2), ICC-01/04-01/06-3129, AC (3 March 2015) para. 197. 
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3.4 The Prosecutor v. Germain Katanga  

A fierce armed conflict between Lendu, Ngiti, and Hema ethnic groups took place in the eastern 

Democratic Republic of Congo's (DRC) Ituri province from 1999-2003. On 24 February 2003, 

the Force de résistance patriotique d'Ituri (FRPI) and the Front des Nationalistes et 

Integrationist’s (FNI) fighters, comprising of Ngiti and Lendu rebels respectively, launched 

a retaliation operation against Hema civilians in Bogoro.225 A number of civilians were murdered, 

and following the violence, civilians' property looted and women and girls from Bogoro were 

kidnapped to serve as wives for the fighters. As a result, crimes like murder, pillaging, damaging 

of property, sexual crimes, and the use of child soldiers by the FRPI were committed.226 

Germain Katanga a senior commander of the FRPI was arrested on 7 March 2014 and the Trial 

Chamber II convicted him as an accessory to one count of crimes against humanity and four counts 

of war crimes sentencing him to 12 years imprisonment.227 However, Katanga was acquitted on 

charges of rape and sexual slavery as crimes against humanity and using child soldiers to 

participate in the conflict as a war crime.228 Katanga appealed the judgment and later dropped the 

appeal, issuing a statement taking responsibility and conveying his sincere regret to all those who 

suffered because of his actions.229 The Court’s prosecutor as a result dropped appeals regarding 

the sentence and to the decision on rape and sexual slavery charges. The essence of the withdrawal 

by the prosecutor is that those victims of rape and sexual slavery as crimes against humanity and 

former child soldiers whose reparations orders were dependent on that appeal decision to convict 

                                                           
225 Katanga case, Judgment Handing Down Conviction of 7 March 2014, ICC-01/04-01/07-3436-tENG, para. 730. 
226 Katanga case, Judgment Handing Down Conviction of 7 March 2014, ICC-01/04-01/07-3436-tENG, para. 1681. 
227 Katanga case, Judgment Handing Down Conviction of 7 March 2014, ICC-01/04-01/07-3436-tENG, paras 709 

and 710. 
228 Katanga case, Judgment Handing Down Conviction of 7 March 2014, ICC-01/04-01/07-3436-tENG, paras 709.  
229 Defence Notice of Discontinuance of Appeal against the ‘Judgment rendered on application of article 74 by Trial 

Chamber II on 7 April 2014”, ICC-01/04-01/07-3497 (A), para.3. 
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Katanga could not receive them due to the requirement of conviction for the crimes by the Rome 

Statute. 

3.4.1 Order for Reparations 

 

The Court received 341 applications for reparations in total and determined that 297 applicants 

were able to show on a balance of probabilities that they are victims of the offences for which 

Katanga was convicted and therefore entitled to reparations.230  On 24 March 2017, Trial Chamber 

II delivered an Order for Reparations in the amount of $1,000,000 USD against Katanga in line 

with article 75 of Rome Statute.231 The Chamber awarded reparations to 297 identified victims, 

consisting of $250 which was an individual symbolic compensation to each victim and four 

collective reparations to all victims, encompassing education assistance, housing assistance, 

revenue generating undertakings, and psychological therapy.232 The Trust Fund for Victims was 

ordered to submit a draft implementation strategy and tasked with implementing the individual 

and collective awards provided in the reparations order.233 

In light of Katanga's indigence, the Trial Chamber sought that the Trust Fund for Victims’ Board 

of Directors should complement the payment of both the individual and collective awards 

delivered against the defendant.234 Consequently, the Trust Fund for Victims’ Board in May 2017 

provided $1 million for the reparations awarded to victims in the Katanga case covering the 

entirety of the expenses of the reparations awards ordered by the Trial Chamber. The Board also 

received a generous contribution of Euros 200,000 by the Government of the Netherlands, which 

                                                           
230 Katanga case, Order for Reparations ICC-01/04-01/07-3728-tENG para 168. 
231 Katanga case, Order for Reparations ICC-01/04-01/07-3728-tENG paras 264. 
232 Katanga case, Order for Reparations ICC-01/04-01/07-3728-tENG para 300. 
233 Katanga case, Order for Reparations ICC-01/04-01/07-3728-tENG para 307. 
234 Katanga case, Order for Reparations ICC-01/04-01/07-3728-tENG para 328. 
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comprised reserved funding to facilitate the cost of individual awards. The Trust Fund for Victims 

presented its draft implementation strategy to the Chamber on 25 July 2017 and the Appeals 

Chamber upheld, for the most part, the Reparations Order on 8 March 2018. 

Amongst those that were not successful in getting reparations orders included applicants who 

alleged to have suffered from transgenerational trauma and loss of standard of living and/or loss 

of opportunity where the Court determined on a balance of probabilities that there was no causal 

nexus between the trauma sustained and the attack on Bogoro.235  Significantly, some applicants 

were those claiming reparations for the sexual violence, rape, or gender-based violence they 

suffered during the attack in Bogoro.  The Court having regard to the decision of Trial Chamber 

II of acquitting the defendant of rape and sexual slavery as  a crime against humanity, concluded 

that it cannot determine that the harm was a result of one or more of the offences for which Katanga 

was convicted.236 

This is so far the only reparations award by the Court that has been successfully implemented 

completely. It is therefore an important milestone for the reparations regime of the Court but most 

importantly for the victims of Katanga. As a result, on 24 April 2024 a ceremony was held in Ituri, 

DRC by the International Criminal Court and the Trust Fund for Victims to signify the completion 

of the implementation process of the Lubanga reparations order.237 There is however, still a long 

way for the Court to go in its efforts to fulfil its mandate of reparations and more needs to be done, 

                                                           
235 Katanga case, Order for Reparations ICC-01/04-01/07-3728-tENG paras 176 and 177. 
236 Katanga case, Order for Reparations ICC-01/04-01/07-3728-tENG para 179. 
237 Symbolic Ceremony Marks End of ICC-Ordered Reparations for Victims in the case of The Prosecutor v. Germain 

Katanga in the Democratic Republic of Congo available at https://www.icc-cpi.int/news/symbolic-ceremony-marks-

end-icc-ordered-reparations-victims-case-prosecutor-v-germain-katanga.(accessed on 9 October 2024). 
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like addressing some of the procedural and substantive challenges identified in chapter 4 for it to 

eventually be more effective. 

3.4.2 Reparations principles in the Katanga case  

 

The conclusion of the Katanga case did not result in any substantial expansion of the reparations 

principles pronounced by the Appeals Chamber in the Lubanga case. Instead, the Court declared 

that the principles set out in the Lubanga case were similarly applicable in the Katanga case.238  

Consequently, on 24 March 2017, Trial Chamber II delivered a reparations order granting both 

individual and collective reparations to victims of Katanga.239 The Appeals Chamber substantially 

upheld the reparations order on 8 March 2018.240 

Following the Court's main reparations deliberation, the definition of a victim was extended to 

encompass organisations or institutions that sustained direct injury to their property designated for 

education, religion, science, art or humanitarian objectives, as well as to their historical memorials, 

hospitals, and other places built for charitable purposes and that had been damaged or ruined by 

offences that were within the jurisdiction of the Court.241  

Concerning the topic of harm, the Court concluded that the damaging of houses, outbuildings and 

business properties, destruction or looting of furniture, private belongings and goods, stealing of 

                                                           
238 Katanga case, Order for Reparations para 30. 
239 Katanga case, Order for Reparations para 264. 
240 Katanga case, Judgment on the appeals against the order of Trial Chamber II of 24 March 2017 entitled “Order 

for Reparations pursuant to Article 75 of the Statute” ICC-01/04-01/07 A3 A4 A5 Date: 8 March 2018 para,260. 
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livestock, annihilation of fields and crops, damaging of harvests, and destruction or looting of 

family belongings, were illustrations of material harm.242 

A significant submission in the Katanga case was delivered in the reparations appeals case with 

regards to the entirety of harm apportioned to the convicted individual by declaring that when 

deciding the amount that the convicted individual is liable to pay for reparations, the principal 

consideration is the degree of the harm and the price required to repair that harm. Conditions like 

the severity of the crimes or mitigating aspects like situations that are special to the convicted 

individual are not relevant to this inquiry. The objective of reparations lies not in the punishing of 

the individual but on remedying the harm sustained by the victims.243 

In keeping with the above perspective, reparations are at the end of the day joined to the offender’s 

obligation to remedy the harm they have caused. It is a shared view with the Court that 

consideration should be made to how the price of repair is linked to the degree of the harm than 

mitigation related to the convicted individual. 

3.5 The Prosecutor v. Ahmad Al Faqi Al Mahdi  

 

The case against Ahmad Al Mahdi signified a landmark legal proceeding dedicated to the 

protection of cultural heritage during armed struggle. The defendant Ahmad Al Faqi Al Mahdi was 

an Islamist fighter and was indicted for the war crime of intentionally attacking historic and 

Muslim religious monuments in a place called Timbuktu, Mali in 2012.244 These locations which 

                                                           
242 Katanga case, Order for Reparations paras 136-139; Agbor, A. A. An analysis of the principles on the award of 

reparations per article 75 (1) and (2) of the Rome Statute of the ICC. African Yearbook on International Humanitarian 

Law, 2018(1), 115. 
243 Katanga case, Appeals Chamber Decision para 184. 
244 Al Mahdi case, Judgment and Sentence, ICC-01/12-01/15-171. 
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were treasured for their historical and cultural importance became a target during an armed conflict 

in the area.245  

This case is distinct for a number of reasons. Firstly, it became the first case where a defendant 

was prosecuted at the Court exclusively for the destruction of a cultural heritage. 246  This 

highlighted the significance of maintaining cultural history even in the course of armed conflicts. 

Secondly, Al Mahdi's admission of guilt which is an unusual occurrence in international criminal 

law assisted in accelerating the legal proceedings and underscored the potential for reconciliation 

and admission of wrongdoing in such situations.247  

On 27 September 2016 Al Mahdi was convicted and sentenced to nine years imprisonment.248 His 

conviction and sentence served as an important precedent, strengthening the message that the 

deliberate destruction of cultural heritage is a serious offence under international law which cannot 

be tolerated. 

3.5.1 Order for Reparations 
 

The Court delivered the reparations order on 17 August 2017 against Al Mahdi.249 In terms of the 

eligible victims in the case, the Court only received reparations applications concerning the 

community of Timbuktu.250 Therefore, the Court limited its assessment of the several types of 

harm only to the harm sustained by the community of Timbuktu namely, institutions or people 

                                                           
245 International Crimes Database “Al Mahdi case” https://www.internationalcrimesdatabase.org/Case/3321/Al-

Mahdi-Case. (Accessed on 30 August 2024.) 
246 The Prosecutor V. Ahmad Al Faqi Al Mahdi ICC-01/12-01/15-171 27-09-2016. 
247 Al Mahdi case, Judgment and Sentence, ICC-01/12-01/15-171 paras 42-43. 
248 Al Mahdi case, Judgment and Sentence, ICC-01/12-01/15-171 para 109. 
249 Al Mahdi case, Order for Reparations para 124. 
250 Al Mahdi case, Order for Reparations para 52. 
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typically living in Timbuktu at the time of the offences or those closely connected to the city such 

that they can be viewed as part of the community at the time of the destruction.251 

The Court decided that collective reparations were the most appropriate means to remedy the harm 

caused and regarding the modalities, it held that the harm incurred as a result of the destruction of 

the Protected Structures will be adequately remedied by measures for their maintenance and 

protection. 252  Observing that renovations had already been done by the United Nations 

Educational, Scientific and Cultural Organization (UNESCO), the Court decided that the fitting 

modality of reparations shall be measures meant for rehabilitating the structures with active 

measures to guarantee non-repetition of attacks against them in the future.253 The Court awarded 

individual reparations for resulting economic harm only to those whose income solely depended 

upon the Protected Buildings.254 For the total reparations the Court set Al Mahdi’s liability for 

harm at Euros 2.7 million. 255  The reparations order was substantially upheld by the Appeals 

Chamber on 8 March 2018.256 

After declaring that Al Mahdi was indigent, the Court noted that it was within the Trust Fund for 

Victims’ discretion to complement any individual or collective reparations and as a result 

encouraged the Trust Fund for Victims to complement the individual and collective awards to the 

extent possible and to start fundraising means to the amount needed to complement the full amount 

                                                           
251 Al Mahdi case, Order for Reparations para 56. 
252 Al Mahdi case, Order for Reparations para 67. 
253 Al Mahdi case, Order for Reparations para 67. 
254 Al Mahdi case, Order for Reparations para 81. 
255 Al Mahdi case, Order for Reparations para 134. 
256 Situation in Mali, Prosecutor (on the application of Victims) v Al Mahdi (Ahmad Al Faqi), Public redacted judgment 

on the appeal of victims against the 'Reparations Order' ICC-01/12-01/15 A (ICC 2018) para 98. 
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of the award.257 This reiterates the point mentioned above that the reliance on individual criminal 

liability for reparations hinders effective implementation. 

3.5.2 Reparation principles in the Mahdi case 

 

The Court held that reparations of offences against cultural heritage were sufficiently addressed 

under the same framework as those principles established in the Lubanga and Katanga cases and 

therefore did not deviate from them.258 The reparations principles that were addressed by the Court 

in the Al Mahdi case specifically touched on the protected cultural property and heritage.259  

The Al Mahdi case shows that reparations principles are just as applicable to victims who sustained 

harm because of war crimes resulting from the deliberate attack and damaging of historic and 

cultural monuments. An emphasis was made by the Trial Chamber on the importance of collective 

reparations, deciding that they are the most suitable in the case of the damaging of cultural 

property. Accordingly, the Court specified that collective reparations were the most suitable 

because that damage was primarily collective and sustained by the whole society of Timbuktu.260 

Individual reparations would only benefit a small number of victims, including those who 

sustained psychological injury due to the damaging of their ancestors’ tombs and those who 

incurred financial losses because their means of support were only dependent on the buildings 

being operational.261  
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The Al Mahdi case also emphasised the importance of human rights laws as the foundation of the 

Court's reparations principles which was a significant approach. The Chamber decided that a 

suitable framework to deal with reparations for offences against cultural heritage is provided by 

the principles established by the Lubanga case and that they corresponded with the United Nations 

Basic Principles and Guidelines. 262  

3.6 The Prosecutor v. Bosco Ntaganda 

 

Bosco Ntaganda was the Chief of Staff for Military Operations in December 2003 to 2005-2006 

and the former Deputy Chief of Staff for Military Operations from September 2002 to December 

2003 of the Union des Patriotes Congolais’s (UPC) a military division of the Forces Patriotiques 

pour la Libération du Congo (FPLC) in the Democratic Republic of Congo with Thomas Lubanga 

Dyilo as FPLC Commander‐in‐Chief.263  

Between 2002 to 2003, Ntaganda armed and commanded FPLC combatants to murder civilians 

that were non-Hema (the Lendus, the Biras, and the Nandes) with the express intention to evict the 

non-Hema from the Ituri district, specifically targeting and murdering the Lendus and forcing them 

out of the Ituri district. He  recruited children as forced fighters, bodyguards and escorts for FPLC 

forces, with female child soldiers being raped and sexually violated as well as destroyed and looted 

property.264  
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Ntaganda was charged with five counts of crimes against humanity including murder, rape, 

persecution, sexual slavery as well as forceful transfer of population and thirteen counts of war 

crimes which encompassed sexual slavery of child soldiers, rape of child soldiers, recruiting and 

drafting children below fifteen years and forcing them to take part in conflicts, murder, violence 

against the noncombatant population, rape, sexual slavery, looting, forceful relocation of 

population, attacks against endangered items, demolition of property, and destroying the rival's 

property.265 

On 8 July 2019, Ntaganda was convicted for five counts of crimes against humanity and thirteen 

counts of war crimes and sentenced to 30 years imprisonment which was upheld by the Appeals 

Chamber  on 30 March 2021.266  

3.6.1 Reparations Order 
 

After  Ntaganda was convicted, the Court delivered its reparations order on 8 March 2021.267  The 

Court noted that 2,121 victims took part in the trial proceedings amongst which 1,837 were victims 

of the attacks and 284 victims of offences against child soldiers and further acknowledged that 

potentially more victims could still come up.268 Moreover, it found that collective reparations with 

individualised elements were the most fitting form of reparations, to properly remedy the harm 

incurred by the victims of the crimes for which Ntaganda was found guilty.269 However, the Court 

emphasised that eligible victims for reparations in this case were not restricted to the persons who 
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applied for reparations or those permitted to take part in the court proceedings. Rather, it included 

a much bigger number of prospective victims, given the findings in the Judgement with regards to 

the extent and especially the widespread and systematic nature of the offences perpetrated.270  

Ntaganda was held to be liable for reparations awards amounting to USD 30,000,000, the highest 

financial responsibility for reparations delivered by the Court at the time. 271  However, after 

acknowledging Ntaganda’s indigence, the Court encouraged the Trust Fund for Victims to 

complement the reparations awards by engaging in fundraising means to the amount required to 

complement the full amount of the award.272 The Court reiterated that, as explained by the Appeals 

Chamber in the Lubanga case, the indigence of the convicted individual when the order of 

reparations is issued is neither an impediment to the imposition of liability for reparations, nor 

does it offer the convicted individual a leeway to get reduced liability.273 

3.6.2 Reparation principles in the Ntaganda case  

 

The Court adopted the principles established by the previous chambers of the Court in earlier 

Reparations Orders, because it found them to be correspondingly applicable. It  however, expanded 

and modified some of the reparations principles that had been originally established in 

the Lubanga case in light of the specific circumstances of the Ntaganda case.274 In doing so, 

the Ntaganda reparations principles successfully modified the legal structure of reparations at the 
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Court and took it closer to a victim-centred approach where prominence is largely dedicated to 

mending the harm sustained by victims.275 

3.6.3 Against the convicted person 

 

The requirement of Article 75(2) of the Rome Statute is that a reparations order must be made 

against the convicted individual. However, the legal text of the Court does not specify if such 

conviction should be final. The Court in the Ntaganda case delivered an order for reparations while 

the conviction and sentence were being appealed by the defendant.276 Although the Court was 

within the confines of the Statute in doing so277, the approach can potentially result in difficulties 

where the defendant is acquitted on appeal. These difficulties may include providing the response 

to what should then happen to the reparations order that the Court has already issued as reparations 

may only be awarded against a convicted individual. Therefore, the Court must avoid creating 

expectations for reparations that may not be met due to a decision being overturned on appeal and 

wait for the process to be concluded as it did in the previous cases of Lubanga, AL Mahdi and 

Katanga. 

The Trial Chamber justified the issuance of the reparations order while the judgement and sentence 

were on appeal by stating that it had reasonable cause to deliver a reparations order before the set 

date for the appeals decision as two of its judges' tenure were coming to an end.278 Furthermore, 

the Chamber indicated that if an order for reparations is delivered earlier, it might assist in ensuring 

that the reparations process becomes more efficient and convenient.  
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This was a major departure from the previous reparations model as before this conclusion, no Trial 

Chamber had delivered a reparations order prior to the issuing of a final decision on conviction 

and sentence by the Court.279 Nevertheless, as the Appeals Chamber upheld the trial sentence and 

conviction, no amendments were required to the Ntaganda reparations order. However, there was 

a departure from this approach in the Ongwen case, and this is commendable because awarding 

reparations after an Appeal decision has been rendered avoids uncertainties and ensures finality.  

3.6.4 Monetary liability 
 

Ntaganda’s liability was set at USD 30 000 000 which became the highest at the time as in Lubanga 

it was USD 10 000 000, Katanga USD 1 000 000, and Al Mahdi Euros 2 700.000. In arriving at 

this amount, the Court expounded that the primary factors that should be taken into consideration 

when determining individual’s monetary liability are the harm and the costs to repair it.280  It 

explained that modes of liability, seriousness of the offences, or extenuating factors are immaterial 

for the determination of the amount.281 

This has altered the Lubanga principle on liability, which provided that the convicted individual’s 

liability for reparations had to be proportional to the injury caused and, inter alia, the defendants’ 

participation in the perpetuation of the offences for which he or she was convicted, in the particular 

circumstances of the case. 282  In essence, the Ntaganda case incorporated a victim-centred 

approach whose objective is to repair the damage caused to victims, not as caused by the 

defendant. This is consistent with the non-punitive characteristic of reparations regimes where the 
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extent of liability of the person should be insignificant to enquiries of economic liability. The 

author holds the view that this is a positive development because it shows that the Court has taken 

steps to address concerns and improve the delivery of reparations that prioritise the rights, needs, 

and dignity of victims. 

3.6.5 Identifying Victims 

 

Because it was impossible to identify victims by name, the Trial Chamber opted to establish their 

eligibility standards as an alternative.283 Also besides the two recognised standing groups of direct 

victims i.e. child soldiers  and victims of the attacks, the Court in the Ntaganda case made an 

additional class of children that were born out of rape and sexual slavery.284  This brought about 

important practical effects as the offspring of these children born out of rape and sexual slavery 

could, in turn, be eligible as indirect victims as a result of transgenerational harm.  

3.6.6 Type and modalities of reparations 
 

It is trite that reparations may be individual or collective or both. 285 However, 

the Ntaganda Reparations case established an in-between category named “collective reparations 

with individualised components” which are the only ones that feature in the  case and are collective 

in character but they effect in individual benefits. 286 The Ntaganda case appeared to propose that 

collective reparations with an individualised component may assume any specified modality 
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including financial compensation,287 something that had that far been outlined as an individual 

form of reparation.288  

3.7 The Prosecutor v Dominic Ongwen  

 

Dominic Ongwen was charged with seventy counts of war crimes and crimes against humanity 

which he allegedly committed between 1 July 2002 and 31 December 2005 in northern Uganda 

during his time as the commander of the Lord’s Resistance Army (LRA). The charges included 

forty-nine (49) counts of war crimes and crimes against humanity connected to attacks on four 

sites belonging to internally displaced persons (IDPs). In addition, the charges consisted of 19 

counts of sexual and gender-based offences, along with two counts of war crimes for the 

recruitment and use of child soldiers in a war. 289 

On 4 February 2021, the Court convicted Dominic Ongwen of 61 counts, consisting of crimes 

against humanity and war crimes namely: attack against the civilian population as such, murder 

and attempted murder, persecution, torture, enslavement, pillaging, outrages upon personal 

dignity, damaging of property, rape, sexual slavery, forced marriage, enslavement, forced 

pregnancy, recruiting children under the age of 15 into an armed group, and using them to actively 

participate in conflicts.290 Dominic Ongwen became the first defendant to be indicted with, and 

convicted of the offence of forced marriage as a distinct crime under crimes against humanity as 

provided for in article 7(1)(k) of the Rome Statute and, most significantly, the first abducted child 
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soldier convicted for committing similar crimes that had also been perpetrated against him as a 

child soldier.291 The Appeal’s Chamber upheld most the trial Chamber’s decision.292 

 3.7.1 Reparations Order in the Ongwen case 
 

 

The Court delivered three reparations measures on 4 February 2024.293 The first highlighted the 

implementation of community programmes that are collective, rehabilitative and specially 

designed to address the different injuries suffered by the big number of victims. Secondly, it 

incorporated a symbolic but not a compensatory award of 750 Euros for all entitled victims. 

Finally, the order included community-based symbolic or satisfaction measures, covering 

ceremonies, memorials and apologies.294 

The Court’s decision to deliver collective community-based reparations was informed by the vast 

number of victims of Ongwen’s crimes estimated to be 49,772. The Court noted that the large 

number of victims rendered individual reparations not feasible for quick implementation and the 

Court can only deliver reparations if there is reasonable guarantee or at minimum likelihood of 

implementation.295 It further noted that Ongwen was indigent and the Trust Fund for Victims had 

inadequate resources, meaning that implementation of individual reparations was unachievable.296 

The Court in this case drew from its previous experiences and considered the Trust Fund for 
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Victims’ inadequate resources thus deciding on a calculated approach which concedes the 

challenges in delivering reparations practically as exposed by other reparations cases.  

The emphasis on rehabilitation programmes at the community level was necessitated by the multi-

layered injuries suffered by victims.297 Significantly, the Court recognised the serious and lasting 

physical, moral, and material injury incurred by direct victims of sexual and gender-based crimes, 

children born of forced pregnancy, former child soldiers and victims of attacks in Internally 

Displaced Persons camps. It also accepted that indirect victims of these crimes suffered moral and 

material injury, the whole community suffered, and children of direct victims of sexual and gender-

based crimes sustained transgenerational damage.298  

As a result, the Chamber decided that such programmes are the most suitable method of reparations 

to comprehensively deal with the diverse forms of injury and cover a greater number of victims. 

Particularly, it emphasised that the principal aim of rehabilitation is to restore victims’ 

independence, nurture inclusion and involvement in the community, and rebuild or improve their 

mental, social, physical and vocational skills.299 The order underlined the need of designing and 

implementing these programmes in discussion with survivors and victims. 

Lastly, after accepting the Trust Fund for Victims’ insufficiency of adequate resources, the Court 

established prioritisation elements in the judgment, stating that the first priority people to get 

reparations should be victims who are “in serious need or urgent assistance” to survive. The second 
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priority people comprises of “vulnerable direct participating victims”, then by other direct or 

indirect vulnerable victims.300 

3.7.2 Reparations Principles 
 

Although the Court chose to follow the reparations principles established in the Ntaganda case, it 

stated the necessity of expanding on two of those principles. In the first place, regarding the types 

and modalities of reparations, the Chamber stated that rehabilitation processes must not only be 

designed to address medical and psychological injury, but also to improve the  socio-economic 

situation of the victim.301 In this respect, rehabilitation must contribute to bring back as much as 

possible the victims’ positive view of life and assist in their inclusion to the community. The 

Chamber moreover held that payments which are not proportional to the injuries incurred by 

victims can only be considered as symbolic as opposed to compensatory. Furthermore, it 

acknowledged that non-repetition and satisfaction measures can be suitable modalities of 

reparations.302 

Secondly, the Chamber expanded its principle concerning child victims to consider the age of the 

child victim at the time the crimes were perpetrated against them along with their gender. The 

Chamber emphasised the requirement to be guided by the Convention on the Rights of the Child, 

as well as taking all actions necessary to support their recovery, well-being, and reintegration.303   

3.8 Conclusion  
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This chapter has looked at the Court's reparations jurisprudence by focusing on the five reparations 

cases. The Court’s jurisprudence highlights that the Court views reparations as the most fitting 

means to help in remedying the harm and injury incurred by victims of international crimes. The 

Court's role in delivering reparations is assisted by the mandate of the Trust Fund for Victims, 

which also uses its powers in accordance with the Rome Statute.304  Even though reparations 

procedures mainly rest on how each court case proceeds, they are unlike trial proceedings because 

reparations cases are usually civil in nature. 305 

When analysing the jurisprudence of the Court, this author is inclined to argue that there has been 

some consistency because throughout the five cases, the reparations principles have been mostly 

applied without alterations and where necessary they have been expanded upon. These five cases 

nonetheless provide a beginning for the Court to further advance its principles for reparations in 

later cases.306 The reparations principles that the Court has established in the Lubanga case have 

been consistently used, adapted and expanded in the Ntaganda and  Ongwen cases. Nevertheless, 

it remains to be seen if any subsequent reparative jurisprudence would differ with the principles 

established by the Appeals Chamber in the Lubanga case.307   

The Court is however, not able to deliver reparations to all victims in every situation. The challenge 

lies in that after going through the demanding trial and sentencing processes as witnesses and 

participants, many victims have unrealistic expectations of the Court's reparations scheme. After 

perpetrators are sentenced that gives victims hope for reparations. However, besides the inherent 
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restrictions of legal reparations, the reparations system of the Court has its own distinct 

complexities. Some of the procedural and substantive complexities that arise from the Court's 

reparations mandate are discussed in the following chapter. 
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CHAPTER 4: THE PROCEDURAL AND SUBSTANTIVE COMPLEXITIES OF THE 

INTERNATIONAL CRIMINAL COURT’S IMPLEMENTATION OF REPARATIONS.  

4.1 Introduction 

    

Reparations are important because they are delivered at a significant point of providing justice to 

victims.308  As such, the success of the Court's reparations regime informs the victims' perception 

of accomplishing justice through it.309  In order for the reparations system to attain the desired 

significance, the process through which they are delivered must be fair and accessible to victims. 

It must encompass amongst other things, procedural as well as substantive considerations that 

encourage the success of reparations orders.  

There are number of procedural and substantive complexities that arise from the jurisprudence of 

the Court discussed in the previous chapter that include the relationship between narrow scope of 

charges and victim eligibility for reparations, acquittals, criminal responsibility, victimhood and 

others. Procedural complexities arise during the proceedings of reparations cases and consist of 

rules on evidence, pleadings and practices, jurisdiction, implementation of judgements, appeals 

and other matters. They give guidance on the rights that are enforceable and the harms that are 

remedied. When ascertaining these procedural complexities, one may have to ask what are the 

possible procedural difficulties that arise and limit the Court's ability to accomplish its reparations 

obligation?  

                                                           
308 Ntaganda case, Order for Reparations para 1. 
309 Lubanga case, Decision Establishing the Principles and Procedures to be Applied to Reparations para 178. 
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The purpose of this chapter is to provide answers to this question. The chapter examines the 

procedural and substantive complexities emanating from the interpretation and application of 

article 75(1) and (2) of the Rome Statute in the Court’s reparations cases. This examination will 

highlight the areas upon which the improvements and recommendations suggested in the last 

chapter can be implemented to ensure a reparations system that works for the African victims of 

international crimes. 

4.2 Definition of Victim and Harm  

 

One of the challenges of the Court’s reparations orders is the need to comply with the essential 

elements mentioned previously, in particular that the order must identify the direct and indirect 

victims of the crimes that the perpetrator was convicted for. 310  Granted, it is a legitimate 

requirement that is necessary for Court’s administration of justice, this demands a connection 

between the identified victims, the harm they sustained, and the international crime established. In 

essence, it entails that the international crime must be established first prior to the victim’s proof 

of their standing before the Court.  

In contrast, the Extraordinary Chambers in the Courts of Cambodia (ECCC) adopted a different 

system of authorising victims to decide between the reparations ordered by it and reparations that 

may be received through third parties.311 In the second situation, the ECCC modified its rules to 

facilitate victims being “afforded the status of civil parties as long as they proved that the harm 

visited on them was directly related to the factual circumstances set out in the Introductory and 

                                                           
310 Prosecutor v. Thomas Lubanga Dyilo (Judgment with Amended Order for Reparations) para 101. 
311 ECCC, Internal Rules, rev. 6, September 17, 2010, Rule 23 (3) quinquies. 
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Supplementary Submissions.”312 This consequently means that the international crimes alleged are 

dealt with at a later stage, bringing about a lower threshold on the link between the convicted crime 

and the harm suffered by victims that is required by the International Criminal Court. The victims 

who select the reparations offered through third parties are then accepted to the ECCC Victims 

Support Section to take part in the framing of the reparations’ implementation strategy.313 This is 

akin to the Trust Fund for Victims’ current practice of raising funds through donors to execute its 

reparation mandate. 

It is suggested that the Court can adopt a similar system and this would give claimants two options, 

the Court ordered reparations against indigent persons which has to follow the stringent procedural 

guidelines to protect the rights of the accused, or reparations delivered through donations by third 

parties which may be more meaningful regarding the delivery of important justice to victims. In 

one way or another, broadening the context of who may be recognised as victims eliminates the 

criticism that the Court only delivers selective justice. 

4.3 Relationship between narrow scope of charges and victim eligibility for reparations 

 

Undeniably, reparations orders are fundamentally connected to a conviction of an international 

crime and without it, orders of reparations have no legal standing. 314 However, the Trial and 

Appeals Chambers in the Lubanga case did not only disagree on whether or not the defendant was 

                                                           
312 Balta A, Bax M, and Letschert R ‘Trial and (Potential) Error: Conflicting Visions on Reparations Within the ICC 

System’ International Criminal Justice Review 2019, Vol. 29(3) 235. 
313 Balta A, Bax M & Letschert R, ‘Trial and (Potential) Error: Conflicting Visions on Reparations Within the ICC 

System’, (2019) 29(3). Int’l Crim.Just. Rev 231. 
314 Lubanga case, Appeals’ Chamber Order for reparation, para. 65; Article 75(2) of the Rome Statute. 
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responsible for reparations, with the latter Chamber concluding he was, but they also significantly 

disagreed on which victims were entitled to reparations.315  

The disagreement was a consequence of the narrow charges the Prosecutor brought against 

Lubanga for only using child combatants, even though there were other several alleged 

international crimes he was liable for like sexual violence as a war crime. 316  Although the 

Prosecution made submissions for sexual violence as war crimes to be incorporated in the 

pronouncement of judgment and reparations decisions, they submitted no additional evidence than 

that which was incidentally obtained during witness testimony.317  Therefore, this means that any 

incompetence or lack of sound judgment by the Prosecutor can have a negative bearing on the 

reparations of victims of international crimes. 

As a result, reparations in the Lubanga case were restricted to victims who were child soldiers in 

his army.318 Admittedly, the Prosecutor is guided by rules provided in the Rome Statute regarding 

the selection of charges,319 however, the Statute does provide him or/her with discretion320 and it 

is that discretion when used narrowly by the Prosecutor that results in some charges being left out 

                                                           
315 Decision establishing the principles and procedures to be applied to reparations, ICC-01/04-01/06- 2904, 7 August 

2012; and Judgment on the appeals against the “Decision establishing the principles and procedures to be applied to 

reparations” of 7 August 2012, ICC-01/04-01/06-3129, 3 March 2015. 
316 Moffett L, Justice for Victims before the International Criminal Court, (2014), 120- 121; Whereas the Trial 

Chamber I held that the Court “should formulate and implement reparations awards that are appropriate for the victims 

of sexual and gender-based violence,” the Appeals Chamber amended this Decision. See Lubanga case, Decision 
establishing Principles and Procedures, para. 207. 
317 Prosecution’s Submissions on the principles and procedures to be applied in reparations, ICC-01/04- 01/06-2867, 

18 April 2012, paras.19-20. 
318 Lubanga case, Decision establishing Principles and Procedures, para. 207. 
319 Article 42(1) of the Rome Statute, See also Regulations of the Office of the Prosecutor, reg. 12, ICC-BD/05-01-09 

(Apr. 23, 2009). 
320 Article 42(1) of the Rome Statute, See also Regulations of the Office of the Prosecutor, reg. 12, ICC-BD/05-01-09 

(Apr. 23, 2009). 

https://uwcscholar.uwc.ac.za/home



74 
 

as indicated above and as a result potential recipients of reparations whose harm was due to those 

international crimes being excluded. 

4.4 Acquittals  

 

Another disputed area in reparations at the Court involves circumstances where an accused is 

acquitted for a crime for various reasons like insufficient evidence or he passes away during the 

hearing or is declared unfit to stand trial thereby inhibiting any reparations proceedings. The Court 

encountered such a situation in the failed Ruto and Sang cases because of insufficient evidence.321 

The panel of judges had different views on whether or not a reparations order could be granted 

given that no one had been convicted.  

In line with the provisions of the Rome Statute, Judge Fremr indicated that because the case had 

concluded without a conviction, the Court could not make a reparations order to assist the victims 

of the violence that erupted after the elections in Kenya of which the two were charged for in 

accordance with Article 75.322 He however, acknowledged the dissatisfaction of victims but rightly 

reiterated that a criminal court can only remedy harm incurred due to offences that have been 

committed by a convicted individual.323 

Judge Fremr further acknowledged that the victims’ injuries and the violence that took place after  

the elections, were not disputed. 324 It is such situations that highlight the serious flaw of the 

                                                           
321 Ruto and Sang, Public redacted version of Decision on Defence Applications for Judgments of Acquittal, ICC-

01/09-01/11-2027-Red 5 April 2016, para.149. 
322 The Prosecutor v William Samoei Ruto and Joshua Arap Sang, Public redacted version of Decision on Defence 

Applications for Judgments of Acquittal, ICC-01/09-01/11-2027-Red 5 April 2016, para.149. 
323 The Prosecutor v William Samoei Ruto and Joshua Arap Sang, Public redacted version of Decision on Defence 

Applications for Judgments of Acquittal, ICC-01/09-01/11-2027-Red 5 April 2016, para.149. 
324The Prosecutor v William Samoei Ruto and Joshua Arap Sang, Public redacted version of Decision on Defence 

Applications for Judgments of Acquittal, ICC-01/09-01/11-2027-Red 5 April 2016. para.150. 

https://uwcscholar.uwc.ac.za/home



75 
 

reparations regime of the Court because victims will wait for justice for  years dependent on the 

Court as the last resort for remedy to be ultimately be told that there is no conviction therefore no 

reparations even though their suffering is not in dispute. As it stands, the Rome Statute fails to 

provide possible solutions for reparations in situations where there is insufficient evidence, death 

or inability to stand trial of the accused and this needs to change. One way of achieving this would 

be by amending the statute as it was done with the statute of the ECCC to allow evidence that will 

simply prove that the harm was as a result of the international crime alleged even though the 

accused may not have been convicted.325  

In a dissenting view, Judge Eboe-Osuji acknowledged the significance in assigning the 

responsibility of making reparations to the individuals who perpetrated the harm to victims, 

regardless of their indigence.326 However, he submitted that it was not the only foundation for 

reparations at the Court.327 The Judge moved from the Lubanga case reasoning by declaring that 

on the basis of other sources of international law, no general principle of law exist that necessitates 

conviction as a precondition for reparations.328  

He contended that a conviction is a detrimental requirement for reparations, because victims 

sustain harm irrespective of the individual liability of offenders and individual legal proceedings 

are not perfect. The author is in agreement with the view of the Judge for the reason that it should 

be enough for victims to prove that they suffered harm as a result of the international crime the 

accused is charged with regardless of whether there is conviction. The Court must make a provision 

for such situations through the Trust Fund for Victims and strengthen its fund raising capacity as 

                                                           
325 ECCC Internal Rule 23quinquies (1). 
326 Reasons of Judge Eboe-Osuji, para.58-254. 
327 Reasons of Judge Eboe-Osuji, para.58-254. 
328 Reasons of Judge Eboe-Osuji, para.201. 
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will be recommended in the last chapter. As such, Judge Eboe-Osuji emphasised that the Court’s 

process must create victimhood status and reparations should flow from it, instead of the 

conviction of the offender which is out of the victims’ control.329  

4.5 Extent of Liability 

 

The extent of the convicted individual's liability is another noteworthy procedural complexity. A 

reparations order should establish and notify the convicted individual the scope of his/her liability 

in line with the first element of reparations principles.330 However, where the individual who has 

been found guilty is declared indigent, the implementation  may present problems. Until now, the 

Court has declared all the individuals who have been found guilty in the reparations cases indigent.  

However, the Court has shed light in this instance by holding that the convicted offender's financial 

obligation for reparations is not affected by his/her indigence.331 The challenge with this stance is 

that it becomes difficult to guarantee that the reparations order is executed if the economic 

responsibility of the convicted individual is not carefully considered. Furthermore, it may be 

impossible to seize and freeze the properties of the individual because they do not have any. As 

the Court indicated in the Mahdi case, the financial situation of the convicted individual will have 

an effect on how the order for reparations is implemented, including whether compensation is 

delivered in instalments or whether properties are seized or frozen.332  

                                                           
329 Reasons of Judge Eboe-Osuji, para.202. 
330 Moffett L, ‘Meaningful and Effective? Considering Victims’ Interests Through Participation at the International 

Criminal Court’ (2015) 26(2) Crim. L. F 7. 
331  Lubanga case, Judgment on Principles, ICC-01/04-01/06-3129, paras 103-104; Katanga case, Judgment on 

Reparations Order, ICC-01/04-01/07-3778-Red, para. 189; see also Ntaganda case, Order for reparations para 223. 
332 Al Mahdi Case, Order for Reparations, para 136. 

https://uwcscholar.uwc.ac.za/home



77 
 

In light of this position, the Court’s model of reparations which is founded on the criminal 

responsibility of the convicted person can only be enough for victims who seek an unequivocal 

judicial acknowledgment of liability, independent of the offender’s indigence. Therefore, even 

though it is stated that reparations guarantee that the perpetrators account for their international 

crimes, the level of accountability is currently restricted to an apology. In contrast, given the reality 

of the indigence of the convicted individuals and lack of adequate resources within the Trust Fund 

for Victims, victims have genuine needs that must be attended to. It is against this background that 

it is suggested that the Court should assume a more practical approach to reparations which can 

become accustomed to the challenges faced by victims. Some of these approaches are highlighted 

in the next chapter. 

4.6 The reparations proceedings merged within the Court's proceedings  

 

The combining of a criminal hearing with a reparations process whose central feature is of a civil 

nature provides another complexity. The Court’s reparations regime characterises civil forms of 

obligation that are linked with criminal trials.333 Such connection aims to achieve two objectives, 

which is to ensure that individual offenders take responsibility for their conduct and therefore 

remedy the harm they have caused. Given the fact that the Rome Statute provides restitution, 

compensation, and rehabilitation as the three modalities of reparations, it is logical to assume that 

mending the harm sustained by the victims has a civil connotation. 

The acknowledgment of reparations for victims by the Court represents a civil aspect in its 

proceedings. However, integrating such a method means that judges who try and decide cases in 

                                                           
333 Situation in Uganda, Decision on Victims' Applications for Participation ICL 1514 (ICC 2007) para 13. 
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pre-trial, trial and appeals proceedings which are fundamentally criminal processes, are the same 

judges who adjudicate on the reparations principles from which victims will be remedied, the 

standard of proof required, and the nature of reparations all which are civil in their character.334   

Moffett argues that the Court signifies a partie civil procedure of reparations in which victims can 

join a criminal case and apply for compensation.335 One is inclined to agree with Moffett and 

further argue that the Court fails to acknowledge the civil nature of reparations thus making 

reparations add-ons to a criminal proceeding. This contradicts to the character of reparations’ 

intent to be victim-centred in remedying their harm. It further gives the impression that the 

remedying of victim’s injury using reparations was an afterthought and therefore, more 

consideration should have been made to guarantee appropriate reparations for all victims. 

The major problem is that the civil liability of reparations is connected to a criminal conviction. It 

is for that reason Stahn contends that the reparations grants of the Court vary from purely civil 

forms of liability because of their association to a criminal conviction, requiring the conciliation 

of numerous interests, like the rights of victims and convicted persons.336 Similarly important with 

the rights of the accused, and as declared by the Court itself, is the implementation of its 

reparations’ mandate; the Court must “strike a fair balance between the divergent rights and 

                                                           
334 For example, according to Rule 23 bis of the Internal Rules ECCC: In order for Civil Party action to be admissible, 
the Civil Party applicant shall: (a) be clearly identified; and (b) demonstrate as a direct consequence of at least one of 

the crimes alleged against the Charged Person, that he or she has in fact suffered physical, material or psychological 

injury upon which a claim of collective and moral reparation might be based. 
335  Garner (ed) Black's Law Dictionary quoted in the Lubanga case, Decision Establishing the Principles and 

Procedures to be Applied to Reparations ft 439. 
336  Stahn C, ‘Reparative Justice after the Lubanga Appeal Judgment: New Prospects for Expressivism and 

Participatory Justice or ‘Juridified Victimhood’ by Other Means? (2015) 13 Journal of International Criminal Justice 

801. 
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interests of the victims on the one hand, and those of the convicted person on the other.” 337 This 

balancing act by the Court can be regarded as a compromise between two conflicting objectives.  

Moreover, the analysis of the cases so far indicate that the striking of that balance appears to be 

skewed toward valuing the criminal proceedings’ inviolable rule of protecting the rights of the 

accused. It is difficult therefore, for victims to arrive at a conclusion of any success of the Court if 

reparations are continuously eluding them as the same Court has noted that “the success of the 

Court is linked to the success of its reparation system.”338 

4.7 Substantive Complexities 

 

4.7.1 Individual and collective reparations vis-à-vis mass victimization 
 

In determining the kind of reparations for victims, the Court has to decide whether to award 

individual or collective reparations. This discretion brings about a number of complex issues in 

cases where there is a large number of victims. In the Lubanga case, the Court stated that the 

objective of the current structure of reparations is not to deliver reparations for all victims in any 

particular case and that even if that were so, it would not be possible.339 This acknowledgment by 

the Court of the difficulty of its reparations regime shines the spot light on the challenges of 

delivering reparations to victims.  

The Court may grant collective reparations depending on a number of reasons such as the racial, 

ethnic, social, religious, or political group of the recipients to the reparations order; or the group 

                                                           
337 Katanga case, Order for Reparations, para. 30. 
338 Lubanga case, Decision establishing Principles and Procedures, para. 178. 
339 Wiersing, A. ‘Lubanga and Its Implications for Victims Seeking Reparations under the International Criminal 

Court’ (2012). Amsterdam Law Forum, 37.   
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of recipients that may be established after the collective harm emanating from the offences for 

which an individual was found guilty.340 Usually, the Court prefers this approach because it may 

be impossible to deliver individual reparations where the convicted individual's economic 

condition inhibits them from taking responsibility for reparations to a big number of victims. This 

is unfavorable to the success and efficiency of the Court’s reparations agenda because it becomes 

considerably restricted owing to its inadequate resources to cater for the substantial number of 

individual reparations. Therefore, collective reparations becomes the only preference as individual 

reparations would either be unattainable or leave out a substantial number of victims.341 This has 

the potential of defeating the purpose of awarding reparations as they largely become symbolic, 

for example in the Katanga case where victims were awarded symbolic reparations of USD 250 

each. The questions then arise if this is enough to compensate for the harm suffered, and whether 

it is in sync with the stated purpose of reparations, i.e. to compensate the victims for harm suffered?  

This approach was used in the Al Mahdi case where the Court decided that the whole community 

of Timbuktu had suffered the harm caused as a collective and as such collective reparations were 

the most appropriate.342 Only a handful of victims were awarded individual reparations for the 

harm sustained as a result of their ancestors' graves being demolished and for the economic harm 

to those whose income depended entirely on the buildings.343 In fact, the Court's jurisprudence has 

been consistent in favouring collective reparations in the other cases. However, the continuous 

inclination in the direction of collective reparations run the risk of leading to a poor delivery in the 

legal quality and sincerity of such collective awards. Furthermore, even though these collective 

                                                           
340 Katanga case, Reparations Order para 274. 
341 Roth-Arriaza N, ‘Reparations Decisions and Dilemmas’, (2004) 27 Hastings Int'l & Comp. L. Rev 181. 
342 Al Mahdi case, Reparations Order paras 76 and 82. 
343 Al Mahdi case, Reparations Order para 81, para 90. 
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awards may be reasonable under the circumstances, one can question their legitimacy, 

effectiveness as well as their justice in remedying and addressing the harm suffered by the 

individual victims in all the circumstances. 

4.7.2 Recoverable harm for reparation purposes 

  

One of the central issues concerning reparations is remedying the harm incurred by victims. The 

implementation of reparations therefore seeks to acknowledge the harm sustained by victims 

individually and collectively.344 The concept of harm is central in the substantive assessment of 

reparations because reparations must directly provide for the harm sustained by victims.345 For that 

reason, it is imperative for reparations to remedy the harm perpetrated against victims.  

Accordingly, reparations must be equitable and proportionate to circumstances of the case and the 

manner of the injury suffered.346 They must also be effective in remedying the harm sustained by 

the victim.347  

The idea that reparations grants must be proportionate to the harm sustained is ripe for deliberation. 

The proportionality of the reparations to the harm is essential for the Court to appreciate and 

remedy the harm. However, one then wonders as to how the balance between the reparations and 

the harm is struck. Should the awarded reparations be equal to the liability of the offender? The 

jurisprudence of the Court so far indicates that the reparations delivered by the Court are nowhere 

proportionate to the harm suffered by victims in the different cases. Rather, victims have been 

awarded compensations like USD 250 which is not commensurate with the harm suffered. The 

                                                           
344 Balta A, what’s law got to do with it? Assessing international courts' contribution to reparative justice for victims 

of mass atrocities through their reparations regimes (2020) (Doctoral Thesis, Tilburg University) 55. 
345 Balta A, what’s law got to do with it? Assessing international courts' contribution to reparative justice for victims 

of mass atrocities through their reparations regimes (2020) (Doctoral Thesis, Tilburg University) 55. 
346 Principle 18 of the Basic Principles and Guidelines on the Right to a Remedy. 
347 Principle 18 of the Basic Principles and Guidelines on the Right to a Remedy. 

https://uwcscholar.uwc.ac.za/home



82 
 

author holds the view that it is unfair to award someone who has suffered as a result of grave 

crimes e.g. forced pregnancy that meagre amount as reparations. The fact that these payments have 

been termed as symbolic according to the author’s view is because of the realisation that the Court 

cannot really offer reparations that are proportionate to the harm the victims have suffered.  

4.8 Conclusion 

 

This chapter has highlighted the procedural and substantive challenges faced by the Court in 

delivering on its mandate of reparations to victims. It has pointed out that the Court is faced with 

balancing its two competing objectives of guaranteeing the rights of the accused through high 

standards of proof, and inviolable rules and also targeting to deliver justice for victims of 

international crimes through reparations. These numerous layers of complexity are embedded in 

the Rome Statute guiding the Court, and although the Court has been given the latitude to establish 

principles to regulate the award of reparations, it has not properly addressed the challenges as a 

result, victims are often excluded from reparations.  

The analysis of the complexities found in the Court’s application of reparations will inform the 

recommendations that will be advanced in the next chapter in order for the process to be more 

effective towards victims of international crimes. 
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CHAPTER 5: RECOMMENDATIONS AND CONCLUSIONS 

5.1 Introduction  

When the Rome Statute was adopted, one of its main objectives was to end impunity and to deliver 

justice to victims.348 The reparations regime is one the ways of delivering such justice to victims 

and while it seemed innovative on paper, its ability to provide justice for victims remains 

debatable. The Court’s reparations system is made up of all the legal provisions trying to remedy 

the harm sustained by victims as well as the Trust Fund for Victims.349 The financing of these 

orders of reparations is one of several concerns of the Court’s reparations system, as the convicted 

individuals have been found to be unable to pay for reparations of thousands of victims. 

Awarding reparations orders by the Court while sitting in The Hague with the goal of 

operationalising them, is not an easy feat. There is a need for the Court to have a clear appreciation 

of the conditions on the ground, the harms perpetrated against victims, the cultural, political and 

religious landscape of the situation and victims, as well as an informed understanding of what is 

feasible in such circumstances and victims. On the background of the analysis of the reparations 

orders and complexities that inhibit Court’s reparations mandate, this chapter discusses some 

recommendations which can be adopted by the Court to improve on delivering its mandate of 

reparations to African victims of international crimes. 

5.2 Recommendations 

 

                                                           
348 The Rome Statute Preamble, Paragraph 5. 
349 Articles 75 and 79 of the Rome Statute, rules 85, 86, and 96 to 98, and 144 of the Rules of Procedure and Evidence 

of the Court, regulation 117 of the Regulations of the Court, regulation 118 of the Regulations of the Registry and 

regulations 50, 54 to 58, 69 to 72 of the Regulations of the Trust Fund for Victims. 
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Taking into account the Court’s reparations objective, challenges in implementing them, and the 

limited effect on the ground, one may advance that the Court’s reparations regime requires 

improvements in order to be effective towards reparations and justice for the victims of 

international crimes and at a minimum this means addressing both the procedural and substantive 

challenges posited in the previous chapter.  

5.2.1 Standard of Proof 
 

One recommendation could be that the Court should adopt a new standard of proof in the 

reparations proceeding while balancing between the rights of the offender and the interests of 

victims, to the advantage of the latter.350 The proximate cause standard of proof could be employed 

to establish that. This would mean that for example, in the Lubanga case, such would qualify the 

fact that the victims of crimes perpetuated by child soldiers that were excluded from reparations 

were in fact victims because of the crimes Lubanga committed in the first place and therefore, 

were entitled to reparations.  

In addition, there must be consistent application of a method by which the Court determines the 

method of quantifying the harm caused by the international crimes in question and the number of 

recipients, so that the expectations of victims against the reparations decision is better managed.351 

Moreover, the Court’s condition of linking and restricting reparations to the liability of the offender 

could be changed to allow more victims to benefit from reparations. As will be suggested below 

                                                           
350 Balta A, Bax M, and Letschert R ‘Trial and (Potential) Error: Conflicting Visions on Reparations Within the ICC 

System’ (2019) 29(3), International Criminal Justice Review 236. 
351 Balta A, Bax M, and Letschert R ‘Trial and (Potential) Error: Conflicting Visions on Reparations Within the ICC 

System’ (2019) 29(3), International Criminal Justice Review 236. 
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that the Court and the Trust Fund for Victims must increase their capacity of their fundraising 

exercise from state members, these victims can then claim from the fund.  

It is suggested that the Court could be more sensitive regarding the context of the harm. The crimes 

that the Court has jurisdiction over are perpetuated within a broader conflict setup and not in 

isolation.352 These conflicts usually involve a number of warring parties, a large number of victims 

from the different opposing parties and blurred lines between victims and perpetrators, while other 

conflicts may not be over yet. In order to avoid the granting of reparations to one group of victims 

and the exclusion of another, it may be advisable for the Court to be more realistic in its reparations 

orders. In view of the lack of resources against the large number of victims, a number that can rise 

if the more lenient standard of proof can be accepted, providing meaningful collective reparations 

might be a better solution.  

5.2.2 Acknowledgement by the Court 
 

Even when practical individual reparations are unattainable, the satisfaction and experience of the 

victims with the Court may still be enriched by improving the exposure with the other procedural 

rights.353 This can be achieved through the standing Court’s outreach activities before partaking in 

proceedings, by advising victims of their rights and including them in processes that address their 

needs, giving them a platform to give evidence and express feelings, giving them respect before 

and during trials, and providing psychological and medical support to minimise secondary 

victimisation. It is also contended that it is equally important for the Court to realistically 

                                                           
352 Balta A, Bax M, and Letschert R ‘Trial and (Potential) Error: Conflicting Visions on Reparations Within the ICC 

System’ (2019) 29(3), International Criminal Justice Review 237. 
353 Balta A, Bax M, and Letschert R ‘Trial and (Potential) Error: Conflicting Visions on Reparations Within the ICC 

System’ (2019) 29(3), International Criminal Justice Review 237. 
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acknowledge and communicate its limitations regarding the justice and amount of reparations it 

can actually provide as well as the victims it can reach in order to avoid suffering further harm. 354 

It is posited that the Court must consider expanding its mandate to grant reparations without the 

financial resources of the individual who has been found guilty as it has been done by the Internal 

Rules of the Extraordinary Chambers in the Courts of Cambodia.355  This would require a number 

of amendments in the procedural laws of the Court to allow flexibility and place more prominence 

on the content of reparations delivered in individual cases as opposed to concentrating on the 

punishment of the perpetrator. What this mean is that reparations orders must be influenced by the 

particular needs of the victims. 

5.2.3 Resources 
 

The limited resources of the Court remain a big challenge to its potential of delivering effective 

reparations to victims of international crimes. Therefore, a good financial management strategy is 

required for the Court to address its resource deficiency. For example, the Trust Fund for Victims 

should expand its fundraising capacity by improving its current communication strategy and 

raising awareness to its goals to state members and international organisations. There must be also 

improvement in locating, freezing and seizing of the accused’s assets and the Court must cooperate 

with states parties to develop effective tools that will guarantee the seizure of the accused’s assets 

for reparations purpose.  
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The Court has to reinforce each Chamber responsible for a case by deploying specific experts on 

victims’ reparations to work with the Trust Fund for Victims.356 There is also a need for field 

offices to be adequately funded and staffed so that the entirety of data on victims’ harm, views and 

concerns on reparations are properly captured and to give a holistic picture of the situation on the 

ground. Also, a multidisciplinary team of professionals on victims’ reparations should be created 

inside the Court to assist Chambers not only with the quantifying of reparations as it currently is, 

but with other related aspects necessary to ensure the reparations are effective. 

This also means that incorporating reparations at the beginning of cases should be considered, 

from early investigations into the seizure of suspects’ assets as well as advising victims of the 

prospect of reparations at the Court, their extent and timeframe estimates from previous cases. This 

will assist victims to take more informed decisions on whether or not to pursue reparations at the 

Court or to consider prospects of redress somewhere else.  

5.2.4 Engagement of victims and other stakeholders 
 

The Court needs to discharge its mandate as part of a framework of international and national 

responses to reparations for victims and in this sense contribute complimentarily in reparations 

especially because of its narrow mandate and shortage of resources.357 Reparations in their nature 

are a complex subject as well as expensive and entail long-term commitment to sufficiently 

implement. They are a difficult exercise to implement from top-down and externally, if they are 
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going to be sustainable and enduring.358 Therefore, the Court should consider how, when, and with 

whom can it partner to ensure the operationalisation of reparations as awarded by the Court as well 

as monitoring compliance. 

A definitive collective effort is required to make reparations a reality. The Court is only one 

component on that process, albeit a significant one due to the prominence it provides to 

international crimes and victims. Therefore, instead of having competing structures ordering 

reparations globally, these structures have to engage in improved co-ordination and aspects of 

reparations for victims.359 The Court can perform a crucial role in making sure that all of these 

structures like national courts work as a system in implementing reparations orders. Admittedly, 

not every country is a member of the Court, but the Court can begin with those countries that are 

signatories to the Rome Statute and formulate a better coordination of the exercise of reparations.  

5.2.5 Reparations being overshadowed by criminal proceedings 
 

The Court is usually the lone justice mechanism available in on-going conflict situations and 

leading criminal proceedings against the accused individuals alone is not sufficient to end 

impunity. Reparations are an important component of the delivery of justice that the Court was 

created for. As such, reparations at the Court do not have to be an afterthought or add-ons to the 
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criminal proceedings, or a rhetorical exercise to validate the presence of the Court, nor should they 

be overlooked as unrealistic or an adversary of the Court’s principal mandate.360  

There needs to be recognition that the failure to embrace reparations at the ad hoc tribunals, 

hindered their legitimacy within the affected population. More than 20 years after the coming into 

effect of the Rome Statute, consideration should be made on how better reparations can be 

implemented on the ground in national programmes and at the Court so that it is not an 

international scheme but a local one aimed at addressing the harm of Africans caused by 

international crimes. 

5.3 Conclusion 

This research sought to critically assess the approach of the Court to reparations of African victims 

of international crimes. Although the court to this day struggles with the legitimate balancing 

challenges between the rights of the perpetrator and the needs of the victims, its reparations orders 

in the five cases point to a step in the right direction by establishing principles upon which these 

orders are premised. However, there is always room for improvement and this should be assisted 

by the wide-ranging discretion given to the Court by Article 75(1) of the Rome Statute which 

should facilitate the crafting of policies and processes that will improve its coordinative role with 

the Trust Fund for Victims and other stake holders. This is still a developing area of law within 

the context of the Court, meaning that there are possibilities for further growth and development 

in the reparations of victims in the future, even though major challenges persist. 
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