




























































































































































































disseminate those policies and train officials to implement them. Capacity of the officials 

who will implement the policies and practices will be of crucial importance and this is one of 

the main reasons for failed engagement. 

Oversight: The real focus of oversight should be the development of best practices for 

engagement. Each engagement should bring its own specific challenges and require 

adaptation of the basic model but some aspects of engagement can be generalized and applied 

systematically across engagements. 

Brian Ray is of the view that an institutionalised approach to engagement could be structured 

similarly to Susan Sturm's and Howard Gadlin's analysis of the Center for Cooperative 

Resolution of the Ombudsman (CCR) at the US National Institute of Health as it offers 

potentially useful set of principles for developing best practices for engagement. 254 Strum and 

Gadlin identified four elements of a conflict-resolution process capable of generating 

systematic change: (i) Boundary-spanning institutional intermediary, (ii) root cause 

methodology, (iii) institutional legitimacy within communities of practice, and (iv) 

participatory accountability. 255 

In applying these four elements of CCR in the conflict-resolution process to engagement it 

would resemble the following. 

With regard to the first element, Ray urges for the creation of a umque 'Engagement 

Department' within government: 

Instead of focusing on the internal operations of a particular government entity, such an 
engagement department would be tasked with developing policy and procedures for 
engagement across substantive policy areas, with housing as the obvious initial target 
given the court's development of engagement within the eviction process. An 
engagement department could more easily identify patterns among individual 
engagements and refine the engagement process to respond more effectively in 
particular situations. 256 

254 
Sturm Sand Gadlin H 'Conflict resolution and systemic change' (2007) 1 Journal of Dispute Resolution 1-62. 

255 Ray B 'Proceduralisation's triumph and engagement's promise in socio-economic rights litigation' (2011) 27 
SAJHR 119. 
256 Ray B 'Proceduralisation's triumph and engagement's promise in socio-economic rights litigation' (2011) 27 
SAJHR 119. 
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With regard to the second element dealing with root-cause methodology, Ray suggests that 

root-cause in engagement could take at least two forms, identifying systematic issues in the 

policy-development process used by government at different levels that give rise to 

community protests, and ii) abstracting broader lessons from each individual engagement and 

using them to improve the centralised engagement policies and procedures. 257 

On the third element, Ray suggests that by divorcing engagement from substantive policy 

development would also put those involved in the engagement in a position to interact more 

freely with affected communities and civil organizations active in socio-economic rights 

issues. His reasoning is that the more neutral the players, the greater credibility, engagement 

officials would have with the external constituencies and the greater their capacity to develop 

the institutional legitimacy within those communities.258 

Lastly, with regard to participatory accountability, it would mean that the results of each 

engagement as well as the details of the engagement process must be subject to public 

comment and reaction and there must be a mechanism for incorporating those critiques into 

revised engaged policies. 

As the participants at the round-table noted, transparency in and monitoring of individual 

engagement is crucial. 259 The public-reporting requirement that was established in Olivia 

Road and Joe Slovo can here, play a key role, requiring government to document the 

processes of each engagement and make those reports available for public comment by 

citizens and organisations that were not directly involved. The role of civil society cannot be 

underscored. Civil society has a critical role to play not merely in assisting individual 

engagements but more importantly, in applying consistent pressure on government to 

institutionalise its approach to engagement. 260 To put pressure on government to 

257 
Ray B 'Proceduralisation's triumph and engagement's promise in socio-economic rights litigation' (2011) 27 

SAJHR 119-120 
258
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institutionalise its approach to engagement will require three elements261
: i) concerted 

political effort to raise the profile of engagement (holding of indaba' s on various socio­

economic rights implementation programmes) ii) collaboration with policy-experts and 

academics as well as other experts in the field of urban planning and dispute resolution 

design, law, politics and iii) litigation: conversation about engagement after the successful 

effort in Olivia Road. Cases such as Abahlali baseMjondolo represents successful 

deployment of the concept to overturn state policy inconsistent with the values of 

engagement and Joe Slovo- while arguably a failure to enforce meaningful engagement as a 

tool for mitigating the effects of a negative court ruling, it also offers an important new model 

for court directed engagement. 

Lastly, for engagement to act as a legitimate mechanism will require the courts to continue to 

develop the engagement remedy, and, in particular, to exercise control and to intervene where 

government fails meaningfully to engage. Kate Tissington262 points out that the government 

is reluctant to engage on issues other than those that court ordered them to address because 

when other issues arises at a later stage, it becomes difficult for them to address these issues. 

This is an indication that government currently rely on the court to direct them in terms of 

what they are required to do in the engagement process because they lack the knowledge on 

what precisely is required in the engagement process and which actions will constitute a 

breach of the constitutionally protected right.Ray argues that the involvement of courts are 

also crucial. The court, as alluded to in the other chapters has had some experience in using 

the engagement remedy and until such time that government develops an adequate 

engagement infrastructure, strong court involvement is necessitated. The Joe Slovo and 

Olivia Road experiences gave evidence, that strong court intervention is still necessary to 

provoke meaningful engagement. As an example, in Joe Slovo there were strong doubt on the 

quality of pre-eviction meaningful engagement and it was only after the court ordered 

engagement over the details of the eviction, including devising a detailed agenda of issues for 

261 Epp C Making Rights Real: Activists, Bureaucrats, and the creation of the Legalist State (2009) 87-90. 
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ii) The precise nature of public participation in public affairs or more specifically in 

socio-economic development projects has its roots deep in the history of a country 

that has for decades denied the majority of people the right to vote and to 

participate in public affairs . Public Participation is therefore a central element in 

our constitutional democracy. It has been described by the Constitutional Court as 

a two-way process in which the City and those about to become homeless would 

talk to each other meaningfully in order to achieve certain objectives. It is a 

constitutionally protected right for citizens and a constitutional obligation for the 

state. It is further a right better applied during a political process, where 

engagement takes place between the state and the citizens before litigation but it 

can also be enforced through the formal court structures. Public participation or 

lack thereof will determine the reasonableness of state action in the realization of 

socio-economic rights and it will be a factor the court will take into account. The 

scope of public participation is broad. In the context of social welfare projects 

public participation is required in the planning, implementation an evaluation of 

the project or as Justice Sachs state: it is an 'on-going process'. 

iii) Currently, the exact form, extent and quality of the engagement on socio­

economic rights are not clear but there are guidelines for best practice as depicted 

from the cases as discussed above. The principles emerging from these cases can 

be used to design a legislative and policy framework on public participation, i.e 

the National Public Participation Act and National Public Participation Policy. 

This can then be managed by one specific Engagement Department. The 

engagement department will be more focused and concerted in its efforts to create 

uniformity of public participation across the country, specifically dealing with 

engagements in socio-economic rights. 

iv) In the meantime, engagement will have to take place on an ad hoc basis especially 

in the early practice of this newly designed public participation framework and 

must evolve and be defined as the experiences grow. At this stage experts in the 

field of ADR, legal and political academics, lawyers and government officials are 

required to engage with each other, share experiences and give ideas as to the 

exact "how, on what and when" public participation should take place. 
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v) The courts for now also play a crucial part in the development of public 

participation. At this point where a coherent public participation framework for 

the delivery of basic services are not drafted and the public participation strategies 

employed in the South African legislative sector at present are ineffective and 

extract poor quality inputs that do not enhance the decision-making and policy 

processes, courts will continue to play a very decisive role in this process. When a 

comprehensive legislative framework has been adopted it would be even easier for 

the courts to apply the reasonable test and measure government's actions against 

what they 'should do'. 

vi) The engagement required at each phase of the project must have certain objectives 

it must be structured, coherent and must it be recorded. Therefore, the mechanism 

of public participation must be defined as well as the method of engagement. It 

must be a mechanism outside of ward committees and izimbizos as it was shown 

that these mechanisms are unsuccessful in facilitating public participation. If 

another mechanism cannot be designed then it will be required to embark on 

capacity-building of those in ward committees involved in the engagement 

process. The method of engagement will also depend on the circumstances 

surrounding the project. But, the court will judge the reasonableness of the state 

action in each situation on the method used for public participation in the 

circumstances of the case presented. Government must take into account the needs 

of the vulnerable and the marginalized. They must also always be sensitive to 

every citizen's right to human dignity. 
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