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commodities, specifically citrus fruits, into its territories. 328 This action by the EU was attributed 

to a decrease in citrus production, which has resulted in at least 40% of South Africa's citrus 

exports going to the EU. 329 

South Africa's citrus exporters fear they may lose their lucrative access to the European Union 

{EU) because of new regulations that a representative of the R6bn industry says amount to 

"market closure".330 

Citrus imports were halted after it was discovered that some shipments of fruit appeared to 

have been infected with the so-called citrus black spot (CBS) disease. The spot is described as a 

fungal disease which affects the external appearance of fruit and was declared as a 

phytosanitary measure to be placed on a trade watch-list at EU borders.331 If any spotty fruit 

was found in a consignment it would be impounded. This naturally reduced the quantity of citrus 

exports flowing into to the EU territories.332 

EU spokesman Frank Oberholzer advised that these restrictions were put in place to reduce "the 

risk of the fungus from spreading from affected areas". 333 He Confirmed that the "threshold" 

would be five infected shipments, with the European Commission proposing a ban on South 

Africa's exports to the EU if it was exceeded334 

According to Mr. Justin Chadwick, CEO of the Citrus Growers Association of Southern Africa it 

would be impractical to limit interceptions to only five shipments.335 The lowest number of 

inceptions recorded before this was 12 in 2008. 336 

One of the major concerns associated with this new phytosanitary measure is the increased 
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costs being incurred by farmers in getting rid of the spots, which include the cost of spraying, 

earlier replanting, inspection and storage of the impounded fruit.337 Earnings from exports make 

up 80 to 90 percent of a citrus farmer's income and there is fear that a blacklisting of that 

commodity could have terrible consequences for the sector.338 

South Africa is said to export up to 1.5-million tons of citrus a year, making it the world's 

second-biggest exporter after Spain, which exports up to 3.6-million tons. However, the EU's 

threat has resulted in a decline of citrus exports as the local industry adopted a "zero tolerance" 

policy on shipments.339 

Mr. Chadwick and others in the industry are convinced that the EU's measures are motivated by 

"protectionism" rather than by phytosanitary concerns. According to them, the aim seemed to 

be to protect the citrus industries of Spain and, to a lesser extent, Italy and Greece.340 The 

industry has therefore called for the withdrawal of the phytosanitary measure whilst further 

research is conducted in respect of the so-called citrus black spot.341 

Before it declared CBS as a phytosanitary measure the EU never expressed any concern for 

spotty fruit coming into its borders, so its sudden ban on South African citrus could invite the 

inference that the EU is using this phytosanitary measure as a mere tool for protectionism.342 

Having regard to the principles established by the WTO Dispute Panel, South Africa need only 

provide a prima facie case for the removal of the phytosanitary measure by the EU on the basis 

of the negative effects which have been felt on trade in the South African citrus sector. 

In the first instance, the stricter trading conditions placed on South African farmers and the 

considerable cost incurred as a result thereof raises the question as to whether the EU has 

adequately notified its phytosanitary measure as required by Article 7 and Annex B to the SPS 

Agreement. 
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The first case of CBS was recorded in 1929 and there have been no recorded problems with 

citrus exports into the EU until now. The question thus arises as to whether there is sufficient 

scientific evidence available on CBS to justify the use of the EU phytosanitary measure and, if so, 

whether a proper risk assessment has been conducted to determine the most effective method 

of reducing the possible risks thereof. 

The EU phytosanitary measure may therefore be subject to challenge by South Africa should any 

of these requirements not have been com plied with adequately. 

Chapter conclusion 

It is agreed that all governments have a right and a duty to protect their human, animal and 

plant life and health.343 In order to protect against the risks contained in food and agricultural 

products governments had regulatory measures put in place known as SPS measures.344 

In this regard the SPS Agreement provided an effective mechanism to enable Members to curb 

the spread of pests and diseases within their territories, as a result of infected agricultural and 

agri-food products. However, there was still a lack of understanding in respect of the proper 

implementation of its provisions, which presented a big problem, as Members were given the 

freedom to impose SPS Measures against agricultural imports on a unilateral basis and that 

amount of power without the proper understanding was very dangerous. 

Developed country Members, such as the EU and Japan began imposing SPS measures for 

reasons other than the protection of their human, animal and plant life. SPS measures were thus 

being employed as a form of protectionism to curb imports coming from the territories of 

developed country Members. This blatant abuse of the powers granted by the SPS Agreement 

was heavily criticised and seen as a threat to agricultural trade. 

In an effort to remedy this situation, the WTO Dispute examined the SPS Agreement and 

provided some clarification as to how the rules and regulations therein were supposed to be 

applied. 

343
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In this way, affected Members were provided with a means to challenge SPS measures which 

were not maintained in line with the requirements set out in the SPS Agreement and caused 

harm or threatened to cause harm to their markets. 
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Chapter 4: Conclusion and recommendations 

The Agreement on Agriculture was the first agreement of its kind to be negotiated in the WTO. 

The AoA subjected the agricultural sector to its own set of special rules and regulations and 

provided the foundation upon which international trade in agriculture was to be conducted. 

Complementing the AoA, was the Agreement on the Application of Sanitary and Phytosanitary 

measures, which was created in an effort to regulate the methods used by Members to protect 

their human, animal and plant life. 

Over the years both of these agreements have been at the center of numerous trade disputes 

and the WTO Dispute Panel has endeavored to provide some clarity as to the proper application 

of the rules in said Agreements with moderate success. It soon became clear that the problem 

did not lie with the understanding of the rules, but with the effective enforcement thereof 

against Members. 

The various WTO cases which have been cited above demonstrate how the EU, USA and some 

other Members have simply ignored the rules of the AoA and SPS Agreements and have shown a 

complete lack of respect for the rulings of the WTO Dispute Panel, without fear of any 

consequences attaching to their actions. From South Africa's perspective there are some 

remedies which could prove useful in counteracting the problem with the rules and aid in 

strengthening South Africa's position, and indeed the position of the entire African continent in 

the international agricultural market. In this regard some of the following solutions have been 

identified: 

Special Safeguards 

As discussed above, South Africa is one of 39 countries that have included Special 

Safeguards in its schedule of commitments under Article 5345 of the AoA and has 

recently invoked its right to make use of said measures, adding its name to a list of 10 

such countries. 

To this end the International Trade Administration (ltac) has put guidelines in place for 

the application of Safeguards in response to a surge in Agricultural products coming 

345 
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from the EU. The guidelines in question make it easier for parties to apply for safeguard 

measures to be put in place, as Article 16 of the TOCA provides that they need only 

prove that the imports from another territory are causing harm or threatening to cause 

harm to their markets.346 

As discussed above, South Africa does have the legal framework to put safeguard 

measures in place, but trade liberalisation was a slow process and South Africa was not 

able to prove that there had been a surge in imports as previously required in terms of 

the TDCA. 347The new guidelines therefore made it easier for South Africa to impose 

safeguard measures of its own, where it was not able to before . 

Countermeasures 

Another useful tool available to South Africa is to found under Article 4 of the SCM 

Agreement. 348 

Where a Member maintains a prohibited subsidy that has a negative impact on the 

market of another Member, a panel shall, under Article 4.7 to the Agreement, request 

that Member to withdraw said subsidy within a specified time period, failing which the 

panel shall authorise the affected Member to impose appropriate counter measures.349 

In terms of the SCM Agreement, appropriate counter measures would include the 

countervailing duties which can be imposed under Part V thereof. In respect of 

agricultural trade, Paragraph (b) and (c) to Article 13 of the AoA provides that domestic 

support measures and export subsidies that conform fully to the provision of the 

Agreement shall be: 

"(i) subject to countervailing duties only upon a determination of injury or threat thereof 

based on volume, effect on prices, or consequent impact in accordance with Article VI of 

346
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GATT 1994 and Part V of the Subsidies Agreement, and due restraint shall be shown in 

initiating any countervailing duty investigations"350 

The AoA therefore seems to make provision for the application of countermeasures as a 

remedy which can be used by South Africa to alleviate the negative impact of the trade 

barriers put in place by the EU and USA, provided that the proper investigation is 

completed in respect of the domestic support measures and export subsidies which are 

maintained by the parties. 

Sanctions 

In regard to its citrus dispute with the EU, South Africa could follow the example of the 

USA in the EU/USA Beef Dispute351. 

In that case, the USA imposed sanctions on a number of EU imports coming into its 

territory in response to the EU's ban on American beef as an SPS measure and to 

alleviate the negative effects thereof.352 

This action from the USA received a prompt response from the EU, as it became 

increasingly clear that this was having an equally negative effect on trade its (the EU's} 

territory.353 In that instance, the USA imposed sanctions of its own accord, with no limit 

on the number of products that were affected. 

It would be wise to suggest that should South Africa (or other affected Members} choose 

to follow such a route, provision should be made for the imposition of sanctions in the 

SPS Agreement. In this way sanctions would only be permitted to the extent equivalent 

to the harm caused to a Member and in accordance with that Members commitment 

levels, as would ordinarily be the case in the AoA. 

SADC-EU Economic Partnership Agreement 

350 
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In addition to its efforts to curb the overflow of EU imports into its territory, South Africa 

has sought to increase its trade with the Member by entering into negotiations for an 

Economic Partnership Agreement as part of SADC. 

The Minister of Trade and Industry, Rob Davies advised that the EPA would be a good 

way for the Members to increase market access into each other's territories.354 It could 

also help alleviate the negative effect of the trade deficit between South Africa and the 

EU. 

However, South Africa has not been free from criticism as a result of the fact that it 

unilaterally severed ties with some of its EU trading partners. The EU's trade 

commissioner, Karel De Gucht warned that South Africa's actions could have serious 

consequences for the future of its trade with the EU, as many EU countries would be 

much more wary when trading with South Africa. 

In light of the above, it is clear that increased market access for South Africa would be 

beneficial in resisting the negative impacts of the trade barriers put in place by the EU 

(Both subsidies and SPS measures). However, it is up to South Africa to stop provoking its 

EU trading partners. 

It is important to re-iterate that the AoA was negotiated as an Agreement specific to trade in 

agriculture, so much so that it provided a special set of rules which applied primarily to that 

sector. However, it is significant to note that the AoA still makes reference to the basic principles 

of trade set out by GATT and the SCM Agreement, to the extent that those rules find application 

in the regulation of agricultural trade. 

These three Agreements are inextricably linked, and it is therefore appropriate that provision has 

been made for some of the remedies, mentioned above, which would apply specifically to the 

abuse of subsidies and domestic support measures in the agricultural sector. 

Similarly, the inclusion of such remedies in the SPS Agreement would provide traders with a 

better means of effectively enforcing their rights against those Members that refuse to comply 

with the disciplines of the Agreement and thus help to counteract the materially harmful effects 
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