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CHAPTER 1: INTRODUCTION

1. Introduction and Background to the study

As the climate crisis worsens, a growing number of people are being forced to flee their homes
due to climate-related events.! Such people are typically referred to as climate refugees.?
According to Institute for Economics and Peace (IEP), it is predicted that at least 1,2 billion people
across the globe could be displaced by climate-related events by 2050.2 Human activity is the main
driver of climate change.* McAdam states that an analysis of climate change-induced displacement
can be traced back to earlier deliberations on environmental displacement, which were particularly
prominent during the 1990s.> Climate change® has diverse negative impacts on human systems,

including on water security and food production and cities, settlements and infrastructure.’

In general, refugees are protected by international law instruments. International human rights law
and refugee law are closely intertwined as the system for protecting refugees at the international
level is human rights-based.® This places the dignity and rights of individuals and vulnerable
groups at the centre of protection.® In the case of loane Teitiota v New Zealand'® (hereafter referred
to as Teitiota case), it was verified under human rights law that the principle of non-refoulement
requires no one to be forcibly returned to a country, where climate change impacts expose them to
life-threatening risks or cruel, inhuman, or degrading treatment.! It can be argued that climate
refugees are covered by the Universal Declaration of Human Rights (UDHR), which provides that

everyone has the right to leave any country including his or her own.? This provision is reaffirmed

! Warner K, Hamza M, Oliver-Smith A, Renaud F & Julca A ‘Climate change, environmental degradation and
migration’ (2010) 55 LJ 695.

2 There is no agreed definition for ‘climate refugee’ — the various definitions for this term are discussed in chapter 2
below. The term climate refugee and climate displaced persons/climate displacement is used interchangeably because,
while a plethora of labels exist, the common theme is a group of people are forced to relocate across national borders
because of climate change.

3 Suarez-Orozco M Humanitarianism and mass migration: confronting the world crisis (2019) 43.

4 Dunlap R & Brulle R ‘Climate change and society: sociological perspectives’ (2015) 32.

5 McAdam J ‘Climate change displacement and international law: complementary protection Standards’ (2011) 3 LJ
4,

& Climate change refers to long-term shifts in weather patterns and temperatures.

" Misra A ‘Climate change and challenges of water and food security’ (2014) 3 International Journal of Sustainable
Built Environment 155.

8 IJRC ‘Asylum & the rights of refugees’ available at https://ijrcenter.org/refugee-law/ (accessed 28 March 2022).

® IJRC ‘Asylum & the rights of refugees’ available at https://ijrcenter.org/refugee-law/ (accessed 28 March 2022).

10 Refer to Chapter 4 heading, 4.4.1.

11 Refer to Chapter 4 heading, 4.4.1.

12 Article 13(2) of the Universal Declaration of Human Rights, 1948 (1948) 217 A (I11).



https://ijrcenter.org/refugee-law/
https://ijrcenter.org/refugee-law/

in Article 12(2) of the International Covenant on Civil and Political Rights (ICCPR), which
provides that everyone shall be free to leave any country, including his own.'®* However, there are
weaknesses in the international human rights regime.'* For example, most rights underpinned in
the ICCPR do not directly speak to the needs of climate refugees who are often largely

undocumented and unrecognised.®

International human rights law plays a significant role in international climate change law because
climate change violates fundamental human rights.!® States have a human rights obligation to
prevent the negative effects of climate change and ensure that those affected by it, particularly
those in vulnerable situations, have access to effective remedies.'” United Nations (UN) human
rights bodies are frequently involved in international climate policy making.!® For example, they
submit open letters and other policy documents to the Conference of the Parties (COP) in the
context of the United Nations Framework Convention on Climate Change!® (UNFCCC) and other
international organisations and initiatives.?’ In December 2015, in the run-up to COP 21 in Paris,
the UN Human Rights Council held a panel discussion on human rights and climate change,
including UN Member States, intergovernmental organisations, civil society and academia.?* The
outcome of this process was summarised in a comprehensive submission of the Office of the
United Nations High Commissioner for Human Rights (OHCHR) to the UNFCCC intended to
inform climate action and policy at all levels including the work of the COP to the UNFCCC and

to further elucidate the critical links between human rights and climate change.??

13 Article 12(2) of the International Covenant on Civil and Political Rights, 1966 (1966) 999 ILM 171.

14 Addaney M, Jegede A & Matinda M “The protection of climate refugees under the African human rights system:
proposing a value-driven approach’ (2019) 3 African Human Rights Yearbook 247.

15 Addaney M, Jegede A & Matinda M “The protection of climate refugees under the African human rights system:
proposing a value-driven approach’ (2019) 3 African Human Rights Yearbook 247.

16 Kravchenko S “Right to carbon or right to life: human rights approaches to climate change’ (2008) 3 Vermont
journal of environmental law 514.

7 Limon M ‘Human rights and climate change: constructing a case for political action’ (2009) 33 Harvard
Environmental Law Review 457.

18 Mayrhofer M ‘International human rights and climate change (policies): challenging the concept of vulnerability’
(2024) 160 Environmental Science and Policy 5.

19 United Nations Framework Convention on Climate Change, 1992 (1992) 48 ILM 149.

20 Mayrhofer M ‘International human rights and climate change (policies): challenging the concept of vulnerability’
(2024) 160 Environmental Science and Policy 5.

21 Mayrhofer M ‘International human rights and climate change (policies): challenging the concept of vulnerability’
(2024) 160 Environmental Science and Policy 5.

22 Mayrhofer M ‘International human rights and climate change (policies): challenging the concept of vulnerability’
(2024) 160 Environmental Science and Policy 5.



Climate change-induced displacement can be from one country to another and internally within a
country’s borders as well.?® This research focuses on displacement across borders. There is no
explicit legal protection for climate refugees under international law.?* As such, there is a need to
create an international mechanism to protect them.? Cross-border displacement resulting from
natural disasters and the effects of climate change has been identified as a normative gap in the

international protection regime.2®

In the case of AF (Kiribati)?’ and AC (Tuvalu),?® a problem in terms of the legal definition of
refugee was presented. There have been a small number of cases in Australia and New Zealand
where people from neighbouring islands such as Tuvalu and Republic of Kiribati (Kiribati) argue
for refugee protection from the impacts of climate change.?® However, several climate refugees

that brought these cases forward have failed.*

1.1. The Status of Climate Refugees and Impacts on their Human Rights in and around
Australia and New Zealand

Rising sea levels threaten to envelop small island states in the Pacific Islands.®! States such as

Australia and New Zealand neighbouring vulnerable countries receive inflows of climate refugees

and migrants.®?> However, climate refugees have not yet been granted any legal protection or

official status.>® States are nevertheless, obligated to protect their fundamental human rights,

although approaches to and recognition of such obligations differ.3* In Australia, for instance, the

Refugee Review Tribunal (RRT) expressly rejected refugee claims by people leaving Tuvalu and

2 Mohamed A ‘Climate change-induced internal displacement in Canada: an analysis’ (2020) LJ 1.

24 Picchi M “Climate change and the protection of human rights: the issue of climate refugees’ (2016) 13 LJ 576.

2 Williams A “Turning the tide: recognizing climate change refugees in international law> (2008) 30 LJ 502.

% McAdam J ‘Climate Change Displacement and International Law: Complementary Protection Standards’ (2011)
3Ll4

27 Refer to Chapter 4 heading, 4.2.1.

28 Refer to Chapter 4 heading, 4.4.1.

2 McAdam J ‘Climate Change Displacement and International Law: Complementary Protection Standards’ (2011)
3LJ13.

30 McAdam J ‘Climate Change Displacement and International Law: Complementary Protection Standards’ (2011)
3LJ13.

31 Docherty B & Giannini T ‘Confronting a rising tide: a proposal for a convention on climate change refugees’
(2009) 33 Harvard Environmental Law Review 349.

32 Rimon A ‘Kiribati and climate displacement: how the pacific engagement visa can help’ (2022) LJ 2.

33 Apap J & du Perron de Revel C ‘The concept of climate refugee: Towards a possible definition’ (2021) LT 2.

34 Kolmes S, Kolmes S & Lin P ‘What Lies Ahead: How Aid for Climate Refugees Must Focus on Human Rights and
Human Health’ (2022) 64 Environment Science and Policy for Sustainable Development 11.

3



Kiribati on the grounds of climate change.® The reason is that the Australian government does not
have a policy on environmental migration and if someone applied for asylum on the basis of being
a climate refugee, they would have to return to their country.® Conversely, in New Zealand, the
connection between displacements and climate-related disasters has been acknowledged, but there
has been no move to grant climate refugees any special status.®” For example, in the Teitiota case,

Mr Teitiota had an unsuccessful attempt to claim status as climate refugees in New Zealand.®

1.2. Problem Statement

In March 2018, the UN Human Rights Council adopted an outcome document that highlights the
issue of cross-border movement of people brought about by the climate crisis from the perspective
of human rights protection.®® The document points out that those who are forced to cross borders
and migrate long distances because of climate change do not fit the definition of ‘refugees’.*° It
highlights that the legal system to protect their human rights is inadequate, as the non-refoulement
principle is not applied.*! States are urged to incorporate the concept of human rights protection
into the planning and implementation of climate change measures.*> Along with the Convention
relating to the Status of Refugees (Refugee Convention),*® the Task Force on Climate
Displacement, refers to migration and human mobility concerning climate change as well as
recommendations for integrated approaches to avert, minimise and address displacement related
to the negative impacts of climate change. However, there is no grounded terminology specifically

regarding climate refugees.**

35 McAdam J ‘Refusing Refuge in the pacific: (de)constructing climate-induced displacement in international law’
(2010) LJ 14.

3% McAdam J ‘Refusing Refuge in the pacific: (de)constructing climate-induced displacement in international law’
(2010) LJ 19.

37 Apap J & du Perron de Revel C ‘The concept of climate refugee: Towards a possible definition’ (2021) LT 2.

38 Refer to Chapter 4 heading, 4.4.1.

3% Human Rights Council The slow onset effects of climate change and human rights protection for cross-border
migrants (2018) 4.

40 The term is defined for the context of this study in chapter 3 below.

41 Human Rights Council The slow onset effects of climate change and human rights protection for cross-border
migrants (2018) 22.

42 Human Rights Council The slow onset effects of climate change and human rights protection for cross-border
migrants (2018) 11.

43 Convention relating to the Status of Refugees, 1951 (1951) 189 UNTS 137.

44 MacDonald L Who are they and where are they going? examining the emerging norms of the international climate
refugee in New Zealand (unpublished LLM thesis, Memorial University of Newfoundland, 2015) 1.
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The OHCHR highlights the responsibilities of states and other duty-bearers to address the human
mobility challenges created by climate change.*® International human rights instruments including
the ICCPR,* the International Covenant on Economic, Social and Cultural Rights (ICESCR)*’
and the UDHR,® obligates states to respect, protect, and fulfil all human rights for all people
without discrimination, including all migrants under their jurisdictions or effective control.*® In
general, under the international human rights regime, states have affirmative obligations to address
violations and abuse at all stages of migration and to take preventative and remedial actions to

uphold the rights of migrants.*

1.2.1. State of Legal Protection of Climate Refugees in Australia and New Zealand
As alluded to earlier, New Zealand and Australia are early recipients of climate-driven migrants.>*
The importance of this study lies in the analysis of legal and human right claims brought forward

by climate refugees in recent and developing case law in New Zealand and Australia.

1.2.1.1.  Australia

The difficulty with the application in the case of AF (Kiribati),> is that the Tribunal does not
believe that the applicant fears persecution in terms of the Refugee Convention.®® The developing
case of Environmental Justice Australia (EJA) v. Australia 2021 (hereafter referred to as EJA
case)>* is significant because it deals with the young people of Australia, people from First Nation’s
communities and disabled people. In the case of Pabai Pabai and Guy Paul Kabai v
Commonwealth of Australia 2021%° (hereafter referred to as Pabai Pabai and Guy Paul Kabai case),

the applicants allege that the Commonwealth breaches a duty of care to Torres Strait Islanders to

4 MacNaughton G & McGill M “The office of the un high commissioner for human rights: mapping the evolution of
the right to health’ (2018) LJ 463.

46 International Covenant on Economic, Social and Cultural Rights, 1966 (1966) 999 ILM 171.

47 International Covenant on Economic, Social and Cultural Rights, 1966 (1966) 999 ILM 171.

48 Universal Declaration of Human Rights, 1948 (1948) 217 A (I11).

49 Oberoi P & Taylor-Nicholson E ‘The enemy at the gates: international borders, migration and human rights’ (2013)
21J181.

%0 Oberoi P & Taylor-Nicholson E ‘The enemy at the gates: international borders, migration and human rights’ (2013)
21J182.

51 Stanley S, Tseung-Wong C, Leviston Z & Walker I ‘Acceptance of climate change and climate refugee policy in
Australia and New Zealand: The case against political polarisation” (2021) 169 LJ 2.

52 Refer to Chapter 4 heading, 4.2.1.

53 Article 1A(2) of the Convention relating to the Status of Refugees, 1951 (1951) 189 UNTS 137.

54 Refer to Chapter 4 heading, 4.2.2.

% Refer to Chapter 4 heading, 4.2.2.



take reasonable steps to protect them, their culture and traditional way of life, and their

environment from harms caused by climate change.

1.2.1.2. New Zealand
This study acknowledges from the Teitiota case®® that the United Nations Human Rights
Committee (UNHRC) concluded that Mr Teitiota’s removal to Kiribati did not violate his rights
under the ICCPR. In the case of AC (Tuvalu),®’ the Tribunal found that the appellants are not
refugees within the meaning of the Refugee Convention®® and are not protected persons within the
meaning of the ICCPR.%®

This study discusses and evaluates these recent and developing cases mentioned above; by looking
at how the courts applied the existing laws in order to determine to what extent climate refugees

are legally protected in New Zealand and Australia.

1.3. Research Question
The main research question of this study is:

To what extent are climate refugees who flee to Australia and New Zealand protected against

human rights violations under international human rights and environmental laws?

1.4. Significance of the Study

This research aims to address multiple gaps within international and domestic law with regards to
the legal protection of climate refugees seeking refuge in Australia and New Zealand. In doing so,
it makes important contributions to the knowledge relating to the extent of protection climate
refugees receive in Australia and New Zealand. The protection gap describes the Refugee
Convention not making provision for the legal protection needs of climate refugees.®® Based on
the identified gaps, the first contribution attempts to build on the existing literature on climate
change impacts on climate refugees in and around Australia and New Zealand. Secondly, the study

provides a critical examination of the legal protection afforded to climate refugees in Australia and

% Refer to Chapter 4 heading, 4.4.1.

57 Refer to Chapter 4 heading, 4.4.1.

%8 Article 1A(2) of the Convention relating to the Status of Refugees, 1951 (1951) 189 UNTS 137.

%9 International Covenant on Economic, Social and Cultural Rights, 1966 (1966) 999 ILM 171.

80 Environmental Justice Foundation No shelter from the storm: the urgent need to recognise and protect climate
refugees (2021) 2.



New Zealand. Thirdly, the study compares the court’s interpretations from the recent and

developing case law in Australia and New Zealand to the existing international law and policy.

The study seeks to determine what legal protections exist for climate refugees in Australia and
New Zealand. The study is set out to analyse the legal frameworks in relation to the legal protection
of climate refugees. This research aims to draw attention to the increasing issue of climate-induced
displacement and to analyse recent and developing case law in Australia and New Zealand to see
what courts or Tribunals have said about the matter. The aim of this research is to see how these
courts or Tribunals interpret legal protection or state responsibilities. The study evaluates case law
relating to persons seeking refuge in Australia such as AF (Kiribati),%! EJA v Australia,® the Pabali
Pabai and Guy Paul Kabai case®® and Daniel Billy and Others v Australia.®* The study also
evaluates similar case law relating to New Zealand such as AC (Tuvalu)® and the Teitiota case.®
The study assesses the case law relating to Australia and New Zealand by determining how the
Tribunals used its national legislation against international refugee law and human rights law to

establish whether climate refugees are eligible for legal protection.

1.5. Research Methodology

This research comprises desktop based legal research of primary and secondary sources of law.
Primary sources of law such as treaties and conventions, from international bodies such as the
OHCHR and the UNHRC in the field of international environmental law, international climate
change law and international human rights law are critically analysed to distil the scope of the
legal protection afforded to climate refugees. This research also consults secondary sources of law
such as books and journal articles analysing the legal protection of climate refugees. This method
is supported by a critical analysis of recent court cases pertaining to climate refugees. The research
is further supported by non-legal research such as research and scientific reports relating to the
severe challenges that climate change has on climate refugees. It is envisioned that the combination
of these research methods enables a critical examination of the content and scope of the legal

protection afforded by the international legal framework relating to the human rights of climate

61 Refer to Chapter 4 heading, 4.2.1.
62 Refer to Chapter 4 heading, 4.2.2.
83 Refer to Chapter 4 heading, 4.2.2.
64 Refer to Chapter 4 heading, 4.2.1.
8 Refer to Chapter 4 heading, 4.4.1.
% Refer to Chapter 4 heading, 4.4.1.



refugees. Based on this analysis, the research puts forward recommendations to assist Australia
and New Zealand in strengthening their law and policy responses to climate change in relation to
the protection of climate refugees. This research critically examines New Zealand and Australia
because these two nations are confronted with the issue of climate refugees fleeing from climate-

related events.

1.6. Literature Review

Matias®’ argues that there is a lack of research on the impact of slow-onset events such as sea-level
rise in developing countries, which is problematic. It leads to missed opportunities for countries to
develop appropriate adaptation measures as early as possible.®® Similarly, Nishimura®® explains
that a legal framework does not exist to account for climate change as a driver of migration.
Behrman and Kent’® state that the decision of the UNHRC in the Teitiota case,”* represents a
significant step forward in patching together a regime of protection of climate refugees. This
research recommends that the international community should adopt a new Climate Change
Convention. This will address the gap of climate refugees not being recognised in international

law.

Campbell and Warrick’ highlight that there are many different terms used in the literature to
describe forms of climate change-related migration. A reading of the available literature highlights
that the terms refugee, migrant and displaced person are often used synonymously and
interchangeably.” Olsson,”* in turn, posits that there is a lack of an agreed terminology. Olsson’®
maintains that as long as disagreement exists as to the definition over who may be covered by an

instrument protecting the climate displaced, no adequate solution to the issue can be reached. This

67 Matias D ‘Slow onset climate change impacts: global trends and the role of science-policy partnerships’ (2017) LI
9.

8 Matias D ‘Slow onset climate change impacts: global trends and the role of science-policy partnerships’ (2017) LI
9.

% Nishimura L ‘Climate Change Migrants: Impediments to a Protection Framework and the Need to Incorporate
Migration into Climate Change Adaptation Strategies’ (2015) LJ 2.

70 Behrman S & Kent A ‘The Teitiota Case and the limitations of the human rights framework’ (2020) 75 LJ 25.

"1 Refer to Chapter 4 heading, 4.4.1.

2 Campbell J & Warrick O ‘Climate change and migration issues in the Pacific’ (2014) LJ 8.

3 Olsson L Environmental migrants in international law: An assessment of protection gaps and solutions (unpublished
Bachelor Thesis, Orebro University, 2015) 8.

4 Olsson L Environmental migrants in international law: An assessment of protection gaps and solutions (unpublished
Bachelor Thesis, Orebro University, 2015) 8.

5 Olsson L Environmental migrants in international law: An assessment of protection gaps and solutions (unpublished
Bachelor Thesis, Orebro University, 2015) 8.



research aims to fill this gap by recommending a term for climate refugees that is suitable to legally

protect them in New Zealand and Australia.

A review of the existing literature indicates that New Zealand and Australia require increased
research into climate change impacts.”® Lang, Kett, Groce and Trani’’ argue that persons with
disabilities are largely absent from discussions and there is scant literature on the impacts of
climate change on their rights. The authors’® highlight that there is a lack of studies on the health
impacts of climate change on Indigenous people worldwide. This research aims to fill this gap by
discussing the impacts of climate change on climate refugees with disabilities and Indigenous

peoples in highly developed states such as Australia and New Zealand.

1.7. Chapter Outline
Chapter one forms the introduction of this study and discusses the problem climate refugees are
facing with regards to their human rights in the context of climate change. It provides an overview

of and justification for the research methodology.

Chapter two provides a background on climate change and its effects on climate refugees and
human rights. It also defines the concepts ‘climate refugee’ and ‘climate migrant’, amongst others,

and distinguishes between these.

Chapter three discusses the international law instruments for climate change, international

refugee instruments and the international human rights instruments.

Chapter four entails a critical discussion of the recent case law in Australia and New Zealand
relating to the legal protection of climate refugees. This discussion highlights how the courts dealt
with climate change and specific categories of human rights such as the rights of children, disabled
and indigenous communities. The discussion further provides an overview of the recent case law

in Australia and New Zealand as well as critical commentary on these cases.

6 Nishimura L ‘Climate Change Migrants: Impediments to a Protection Framework and the Need to Incorporate
Migration into Climate Change Adaptation Strategies’ (2015) LJ 2.

" Lang R, Kett M, Groce N & Trani J ‘Implementing the United Nations Convention on the rights of persons with
disabilities: principles, implications, practice and limitations’ (2011) 5 European Journal of Disability Research 207.
8 Sahu M, Chattopadhyay B, Das R & Chaturvedi S ‘Measuring impact of climate change on indigenous health in
the background of multiple disadvantages: a scoping review for equitable public health policy formulation’ (2022) 44
Journal of Prevention 450.



Chapter five concludes as to the research question posed in this study and provides
recommendations to further strengthen the legal protection of climate refugees against the impacts

of climate change.
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CHAPTER 2: THE IMPACTS OF CLIMATE CHANGE ON CLIMATE REFUGEES AND
HUMAN RIGHTS

2. Introduction

As explained in Chapter 1, climate refugees are a subcategory of refugees that was popularised
with the intensification of global climate change.! Both climate migrants and climate refugees are
conceptualised as victims of a changing climate, a passive and powerless figure, who easily
becomes unpredictable and is a threat to human rights.?

2.1. Defining Climate Refugees

In 1985, EI-Hinnawi categorised a new class of persons known as ‘environmental refugees’ and
defined it as those people who have been forced to leave their traditional habitat, temporarily or
permanently, because of a marked environmental disruption that jeopardised their existence and/or
seriously affected the quality of their life.> He acknowledged three broad categories of
environmental migrants, namely persons who are displaced temporarily but who can return to their
original home when the environmental damage has been repaired as well as persons who are
permanently displaced and have resettled elsewhere.* He further acknowledged persons who
migrate from their original home in search of a better quality of life when their original habitat has
been degraded to such an extent that it does not meet their basic needs as the third category
environmental migrants.® These categories describe the principal causes of environmental
migration.® Notably, Suhrke distinguishes between environmental migrants and environmental

refugees.” Suhrke states that migrants make a voluntary, rational choice to leave their country,

! Berchin I, Valduga I, Garcia J & Guerra J ‘Climate change and forced migrations: an effort towards recognizing
climate refugees’ (2017) LJ 147.

2 Sakellari M ‘Media coverage of climate change induced migration: implications for meaningful media discourse’
(2022) 18 LJ 68.

3 Keane D ‘The Environmental Causes and Consequences of Migration: A Search for the Meaning of ‘Environmental
Refugees’ (2004) Georgetown International Environmental Law Review 210.

4 Keane D ‘The environmental causes and consequences of migration: a search for the meaning of ‘environmental
refugees’ (2004) Georgetown International Environmental Law Review 210

® Keane D ‘The environmental causes and consequences of migration: a search for the meaning of ‘environmental
refugees’ (2004) Georgetown International Environmental Law Review 210

6 Keane D ‘The environmental causes and consequences of migration: a search for the meaning of ‘environmental
refugees’ (2004) Georgetown International Environmental Law Review 210

" Keane D ‘The environmental causes and consequences of migration: a search for the meaning of ‘environmental
refugees’ (2004) Georgetown International Environmental Law Review 214.
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whereas refugees are compelled to flee by sudden, drastic environmental change that cannot be

reversed.®

The United Nations High Commissioner for Refugees (UNHCR), the International Organisation
for Migration (IOM) and the Refugee Policy Group, have all opted not to use the term
‘environmental refugee’ and instead use the term ‘environmentally displaced persons’, which is
defined as persons or groups of persons who, for compelling reasons of sudden or progressive
changes in the environment as a result of climate change that negatively affect their lives are
obliged to leave their habitual homes, or choose to do so, either temporarily or permanently, and
who move either within their own country or abroad.® They opted not to use the term
environmental refugees because the term 'refugee’ has a specific legal meaning in the context of
the Refugee Convention.’® The IOM states that the use of the term 'refugee' is considered

inappropriate in this context.!

Climate refugees can be defined as people that are required to leave their national home, because
of the impacts of climate change on their environment.'? On the other hand, climate migrants are
defined as those, persons or groups of persons who, for compelling reasons of sudden or
progressive changes in the environment that adversely affect their lives or living conditions, are
obliged to leave their habitual homes, or choose to do so, either temporarily or permanently, and

who move either within their country or abroad.™

Displacement due to climate change is linked to the issues of justice.'* Climate justice is closely
related to the concept of ‘environmental justice’.'® Climate justice acknowledges that climate

change can have differing social, economic, public health, and other negative impacts on

8 Keane D ‘The environmental causes and consequences of migration: a search for the meaning of ‘environmental
refugees’ (2004) Georgetown International Environmental Law Review 214,

9 Lyster R Protecting the human rights of climate displaced persons: the promise and limits of the United Nations
framework convention on climate change (unpublished LLM thesis, Sydney Law School, 2015) 7.

10 Convention relating to the Status of Refugees, 1951 (1951) 189 UNTS 137.

11 European Parliament ‘The concept of climate refugee: towards a possible definition’ (2021) LJ 4.

12 Hiraide A ‘The Difficult Business of Defining Climate Refugees’ (2022) Green European Journal 2.

13 Hussen A “The legal status and protection of climate migrants under international law’ (2022) LJ 3.

14 Greenfield N ‘Climate Migration and Equity’ available at https://www.nrdc.org/stories/climate-migration-equity
(accessed 26 June 2023).

15 In the 1980s, the environmental justice movement emerged in the United States (US) to combat the siting of
polluting industries in low-income communities. This is where the concept of climate justice draws its inspiration.
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underprivileged populations.’® The concept of justice underlines that access to mobility is
experienced unequally, along inter-sectional categories such as gender, age, or socio-economic
status.!” For example, Indigenous peoples in Kiribati and Tuvalu are connected to their land
because it provides them both their identity and livelinood.'® Indigenous people are vulnerable to
the impacts of climate change and can lose their identity when they lose their land.!® Kiribati and
Tuvalu succumbing to rising sea levels would cause indigenous populations to be without homes.?
The climate crisis acts as a multiplier of existing injustices and undermines human rights such as
the right to shelter and health.?! Justice is a rational response to the challenges of climate-induced
displacement.?? Climate justice has been used to describe legal and policy approaches to
addressing climate change because it is needed to actualise a greater institutional recognition of
the climate migrant’s cosmopolitan right to asylum.?® As a result, the issues of climate justice are
inextricably linked to the causes of climate change.?* Therefore, the climate justice movement
must centre around climate migrants and addressing these issues must be an essential part of the

solution.?®

Climate refugees and stateless people are on the frontlines of the climate crisis.?® Tuvalu's

predicted lifespan is less than fifty years because of the rise in sea-levels.?” Tuvalu and other small

16 Dreher T & Voyer M ‘Climate Refugees or Migrants? Contesting Media Frames on Climate Justice in the Pacific’
(2015) 9 Environmental Communication 59.

17 Stiftung H ‘Climate justice and migration mobility, development, and displacement in the global south’ (2019) 57
LJ 138.

18 Balesh R ‘Tuvalu and Kiribati as case studies illustrating the need for a climate refugee treaty’ (2015) 5
Environmental and earth law journal 79.

19 Balesh R ‘Tuvalu and Kiribati as case studies illustrating the need for a climate refugee treaty’ (2015) 5
Environmental and earth law journal 79.

20 Balesh R ‘Tuvalu and Kiribati as case studies illustrating the need for a climate refugee treaty’ (2015) 5
Environmental and earth law journal 79.

2L Ahmad A “Climate justice and migration mobility, development, and displacement in the global south’ (2020) 57
LJ7.

22 Ahmad A “Climate justice and migration mobility, development, and displacement in the global south’ (2020) 57
LJ 10.

2 International Development Law Organization Climate justice: a rule of law approach for transformative climate
action (2021) 4.

24 International Development Law Organization Climate justice: a rule of law approach for transformative climate
action (2021) 4.

% International Development Law Organization Climate justice: a rule of law approach for transformative climate
action (2021) 4.

% UNHCR “Climate change and displacement’ available at https://www.unhcr.org/what-we-do/build-better-
futures/climate-change-and-displacement (accessed 21 July 2024).

2" Burleson E ‘Climate change displacement to refuge’ (2010) 25 LJ 29.
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island nations in the Pacific region face the prospect of extinction without successor states.?® As a
result, the problem of statelessness arises.?® Millions of stateless people are denied a nationality
and face considerable vulnerabilities in the context of climate change, including exclusion from
healthcare, adaptation solutions and disaster relief.3® People become stateless because they move
abroad permanently and risk losing their citizenship, or the ability to pass it on to their children.!
Losing the nationality of one’s home country severs a person’s legal connection to that place.®2
These risks leave stateless people more exposed to climate risks, while having little access to
support or protection.®® Specific efforts are needed to reduce statelessness risks for displaced

people and to include stateless persons in climate action to strengthen their protection.*

Climate refugees and stateless people are being displaced from the Pacific islands because of the
impacts of climate change. Small Island states in the Pacific are vulnerable to climate change due
to their geographic isolation and susceptibility to natural disasters and climatic extremes. These
islands are facing the greatest risk of territory disappearance due to rising sea-levels.*® The main
difference between stateless people and climate refugees is that climate refugees are not adequately
covered by international law, while a stateless person is defined as a person who is not considered

as a national by any state under the operation of its law.%’

2 Burleson E ‘Climate change displacement to refuge’ (2010) 25 LJ 29.

2% Burleson E ‘Climate change displacement to refuge’ (2010) 25 LJ 29.

30 UNHCR ‘“Statelessness and Climate Change’ (2021) LJ 1.

31 Foster M, Hard N, Lambert H & McAdam J The future of nationality in the Pacific: preventing statelessness and
nationality loss in the context of climate change (2022) 2.

32 Foster M, Hard N, Lambert H & McAdam J The future of nationality in the Pacific: preventing statelessness and
nationality loss in the context of climate change (2022) 2.

33 UNHCR ‘Statelessness and Climate Change’ (2021) LJ 1.

3 UNHCR ‘Statelessness and Climate Change’ (2021) LJ 1.

3 Millar I “There’s no place like home: human displacement and climate change’ (2007) 14 Australian international
law journal 72.

3% Sisson C Climate refugees: can states survive the changing climate? (unpublished LLM thesis, Pepperdine
University, 2020) 16.

37 Article 1(1) of the Convention relating to the Status of Stateless Persons, 1954 (1954) UNTS 360.
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2.2. The Impacts of Climate Change on Climate Refugees in and around Australia and New
Zealand

In 2019, the Pacific was one of the most significantly affected areas affected globally by

displacement due to climatic disasters.®® Small island countries like Kiribati and Tuvalu are highly

susceptible to climate-induced displacement.®® This is because of their low-lying nature and lack

of available land for habitation and agriculture.*® In such a situation, climate refugees from the

Pacific tend to migrate to a safer location, across borders to New Zealand and Australia.*

Emissions in New Zealand and Australia continue to rise because of rapid population and
economic expansion.*> When the economy expands, it causes greater pollution, waste, and
environmental deterioration.*® With economies heavily dependent on coal for domestic electricity
generation, New Zealanders and Australians are high per capita contributors to anthropogenic
climate change.** The impacts of climate change on the Pacific islands worsens as a result. The
level of freshwater available on those islands is affected by sea-level rise.*® Sea-level rise results
in saltwater entering freshwater supplies as well as less water being available to drink, to grow
plants and food.*® This research suggests that given that Australia and New Zealand are Annex |
Parties in terms of the UNFCCC, these states should lower emissions to protect the human rights

of people in the Pacific islands seeking refuge in Australia and New Zealand.*’

2.2.1. Human Rights of Climate Refugees Impacted by Climate Change in and around
Australia and New Zealand:
Climate change threatens the effective enjoyment of a range of human rights including water and

sanitation, culture and life.*® Climate change poses a threat to the right to life*® because it is

3% Ghosh R & Orchiston C ‘Climate-induced migration in the Pacific: the role of New Zealand’ (2021) LJ 27.

3% Ghosh R & Orchiston C ‘Climate-induced migration in the Pacific: the role of New Zealand’ (2021) LJ 27.

40 Ghosh R & Orchiston C ‘Climate-induced migration in the Pacific: the role of New Zealand’ (2021) LJ 27.

41 Ghosh R & Orchiston C ‘Climate-induced migration in the Pacific: the role of New Zealand’ (2021) LJ 27.

42 Raihan A & Tuspekova A ‘Towards net zero emissions by 2050: the role of renewable energy, technological
innovations, and forests in New Zealand’ (2023) Journal of Environmental Science and Economics 2.

43 Raihan A & Tuspekova A ‘Towards net zero emissions by 2050: the role of renewable energy, technological
innovations, and forests in New Zealand’ (2023) Journal of Environmental Science and Economics 9.

4 Head L, Adams M, McGregor H & Toole S ‘Climate change and Australia’ (2014) 5 LJ 175.

4 Barnett J ‘Titanic states? impacts and responses to climate change in the Pacific Islands’ (2005) 59 Journal of
International Affairs 208.

46 SPREP ‘Pacific climate change’ (2005) LJ 1.

47 Refer to Chapter 3 heading, 3.1.1.

48 Levy B & Patz J ‘Climate Change, Human Rights, and Social Justice’ (2015) 81 Annals of Global Health 310.

49 Article 6 of the ICCPR.
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expected to cause approximately two hundred and fifty thousand deaths per year, from malaria,
diarrhoea, malnutrition, and heat stress alone.>® Extreme climate events cause many deaths and
injuries annually in the Pacific region.®! Over the years, the severity of extreme climate events has
forced the people to relocate, for example, the climate-induced relocation of the Vunisavisavi
community in Fiji.>? Climate refugees’ identity is directly linked with their traditional lands, and
it erodes with the erosion of the land due to climate change.>® Failure to adequately protect climate
refugees against the adverse impacts of climate change violates their rights to enjoy their culture.>*
For example, severe flooding in Torres Strait Island caused by the tidal surge in recent years has
destroyed family graves and left human remains scattered across their islands.> Maintaining
ancestral graveyard is at the heart of their cultures.®® Migration from native lands results in
displacement by physical separation and the potential loss of historical relationships of community

strengthened by cultural traditions.®’

Climate change disasters such as floods and storms have an impact on how land can be used and
affect property rights.>® Everyone has the right to own property alone as well as in association with
others and no one shall be arbitrarily deprived of his property.>® The Pacific Islands face the loss
of property because low-lying territories become inundated from sea-level rise.®® Loss of property

causes many climate refugees to attempt to settle in new places.®* Climate change also arguably

%0 Krishnan A & Maxwell S Counting carbon in global trade: Why imported emissions challenge the climate regime
and what might be done about it (2020) 74.

51 Filho W, Krishnapillai M, Minhas A, Ali S, Alverio G, Ahmed M, Naidu R, Prasad R, Bhullar N, Sharifi A, Nagy
G & Kovaleva M ‘Climate change, extreme events and mental health in the Pacific region’ (2022) 15 LJ 23.

%2 Filho W, Krishnapillai M, Minhas A, Ali S, Alverio G, Ahmed M, Naidu R, Prasad R, Bhullar N, Sharifi A, Nagy
G & Kovaleva M ‘Climate change, extreme events and mental health in the Pacific region’ (2022) 15 LJ 23.

3 Hall N, Barnes S, Canuto C, Nona F, Redmond A ‘Climate change and infectious diseases in Australia’s Torres
Strait Islands’ (2021) 45 Australian and New Zealand Journal of Public Health 122.

% Article 27 of the ICCPR.

% United Nations ‘Australia violated Torres Strait Islanders’ rights to enjoy culture and family life, UN Committee
finds’ available at https://www.ohchr.org/en/press-releases/2022/09/australia-violated-torres-strait-islanders-rights-
enjoy-culture-and-family (accessed 1 November 2023).

%6 United Nations ‘Australia violated Torres Strait Islanders’ rights to enjoy culture and family life, UN Committee
finds’ available at https://www.ohchr.org/en/press-releases/2022/09/australia-violated-torres-strait-islanders-rights-
enjoy-culture-and-family (accessed 1 November 2023).

57 Perkiss S & Moerman L ‘A dispute in the making: A critical examination of displacement, climate change and the
Pacific Islands’ (2018) 31 LJ 179.

%8 Bronstert A, Niehoff D & Burger G ‘Effects of climate and land-use change on storm runoff generation: present
knowledge and modelling capabilities’ (2002) 16 LJ 509.

%9 Article 17 of the UDHR.

60 Aminzadeh S ‘A Moral Imperative: The Human Rights Implications of Climate Change’ (2007) 30 LJ 249.

61 Kumar L Climate change and impacts in the Pacific (2020) v.
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poses the biggest threat to the realisation of children’s rights.®? Climate change impacts the
children’s right to food or housing, but it also has less visible consequences for children’s rights,
such as those derived from parents’ death or abandonment following extreme climatic events.®?
Children under the age of five already bear the burden of diseases such as malaria and dengue
fever because of rising temperatures.®* This impacts children’s right to life because children died

from malaria in the past.®®

The right to clean and safe drinking water and sanitation®® is essential for the full enjoyment of all
human rights, including those of climate refugees.®’ Climate change affects where, when, and how
much water is available and as a result, it can harm the health of people.®® Climate change and
rising global temperatures are altering rainfall patterns, which in turn, impact the quality and
spatial distribution of global water resources.®® For example, an increased rainfall can lead to more
runoff of sediments, nutrients, pathogens, and other substances into water bodies, which in turn
can result in drinking and recreational water sources being unsafe for people.” In the Pacific
region, climate change has reduced the drinking water quality.”* The combination of rising sea
level risks, shrinking water table and deterioration of water quality has the potential to lead to

relocation of communities.”?

2.3. Concluding Remarks
This chapter reiterates that climate change is the biggest climate challenge to date. Climate change

has negative impacts on people in the islands around the territories of Australia and New Zealand,

52 Child Rights Now The global climate crisis: a child rights crisis (2019) 2.

83 Sanz-Caballero S “Children’s rights in a changing climate: a perspective from the United Nations Convention on
the Rights of the Child’ (2013) 13 LJ 2.

54 Child Rights Now The global climate crisis: a child rights crisis (2019) 4.

8 Child Rights Now The global climate crisis: a child rights crisis (2019) 4.

% Article 11(1) of the ICESCR.

57 United Nations ‘The Human Rights to Water and Sanitation in Practice’ (2019) LJ 11.

8 Ministry for the Environment & Stats New Zealand New Zealand’s environmental reporting series: our freshwater
2020 (2020) 65.

8 Lai O ‘Water Shortage: Causes and Effects’ available at https://earth.org/causes-and-effects-of-water-
shortage/#:~:text=Warmer%20temperatures%20mean%20that%20moisture,drought%20season%20and%20water
%20stress. (accessed 19 October 2023).

"0 EPA ‘Climate Change Impacts on Freshwater Resources’ available at https://www.epa.gov/climateimpacts/climate-
change-impacts-freshwater-resources#2foot (accessed 19 August 2023).

"1 Ministry for the Environment & Stats New Zealand New Zealand’s environmental reporting series: our atmosphere
and climate 2023 (2023) 48.

2 lese V, Kiem A, Mariner A, Malsale P, Tofaeono T, Kirono D, Round V, Heady C, Tigona R, Veisa F, Posanau K,
Aiono F, Haruhiru A, Daphne A, Vainikolo V & lona N ‘Historical and future drought impacts in the Pacific islands
and atolls’ (2021) 166 LJ 14.
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in particular. This chapter also shows that tackling climate change demands urgent attention to
children’s rights and human rights because it puts pressure on people to leave their homes and
livelihoods behind. A clean and functional environment is integral to the enjoyment of human
rights, such as the right to life and food. However, climate change can affect people’s rights in
several ways. Coming to terms with the crisis means having to confront how issues of knowledge
shape the relationship between climate change and migration. This chapter acknowledges that
there are numerous terms used to describe people who have moved from one location to another

because of the impacts of climate change.

Overall, the chapter recommends that governments and other actors must address climate change
in @ manner consistent with their obligations to respect, protect, promote, and fulfil human rights
as underpinned in international law obligations. Wealthy nations such as New Zealand and
Australia, should identify potential funding streams that could be used to relocate affected climate
refugees in neighbouring territories. Stateless people, indigenous people and children need legal
protection against the impacts of climate change. This research recommends that New Zealand
and Australia should ensure that stateless people are included in practical measures, plans and
policies designed to mitigate, respond, and adapt to the impacts of climate change, including access

to basic rights and disaster relief.
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CHAPTER 3: THE INTERNATIONAL LEGAL FRAMEWORK FOR CLIMATE
REFUGEES

3. Introduction

As will be illustrated in this chapter, states have a responsibility to implement preventative
measures to safeguard citizens from the impacts of climate change and to encourage approaches
to adaptation and mitigation to lessen the effects thereof.! The following section critically
examines the international law instruments for climate change that may exist for climate refugees

in Australia and New Zealand.

3.1. International Climate Change Regime
The international law instruments for climate change comprise of the UNFCCC,2 Kyoto Protocol

and Paris Agreement. These instruments are discussed below.

3.1.1. United Nations Framework Convention on Climate Change

The UNFCCC? is a legally binding convention, which entered into force on 21 March 1994. The
framework treaty is for intergovernmental efforts to address climate change.* The main objective
is to stabilise greenhouse gas concentrations in the atmosphere at a level that would prevent
dangerous interference with Earth's climate.® The right to health is safeguarded in the UNFCCC,
as the definition of ‘adverse effects’ of climate change includes the impact on human health and
welfare.® Australia and New Zealand ratified the UNFCCC, but there are no obligations in terms
of climate displacement because the UNFCCC does not offer any protection to climate refugees.’
Both states are Annex | countries in terms of the UNFCCC. Their climate obligations in terms of

the common but differentiated responsibilities (CBDR) are higher because they are developed

! McDave K & Dagadu P ‘Forging the Nexus of Climate Change and Human Rights’ (2023) 2 European Journal of
Law and Political Science 4.

2 United Nations Framework Convention on Climate Change, 1992 (1992) 48 ILM 149.

% United Nations Framework Convention on Climate Change, 1992 (1992) 48 ILM 149.

4 Asian Development Bank ‘Climate change, coming soon to a court near you: international climate change legal
frameworks’ (2020) LJ 14.

® Article 2 of the UNFCCC.

& Article 1(1) of the UNFCCC.

"Horn L ‘The Kyoto protocol: Australia’s commitment and compliance’ (2001) 24 UNSW Law Journal 583.
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countries.® The CBDR establishes that all states are responsible for addressing global

environmental destruction, yet they are not equally responsible.®

This research suggests that the UNFCCC should adopt reasonable and suitable measures
formulated in the form of positive obligations,° to ensure that these states are held accountable for
not undertaking efforts to reduce the emission of greenhouse gases (GHGs).*! The measures should
specify a target timeline for achieving carbon neutrality and the overall remaining carbon budget
for the same timeframe.? As such, states’ primary duty would be to adopt and to effectively apply
this in practice.’® This includes setting out intermediate GHGs emissions reduction targets and
pathways as well as providing evidence that states have duly complied with the relevant GHGs
reduction targets.’* A violation of the obligations can be established, whereby states bear liability
for their wrongdoing.’® Any party may propose amendments to the UNFCCC in terms of Article
15(1) of the UNFCCC.® This shall be adopted at an ordinary session of the COP, whereby the
parties make every effort to reach an agreement on any proposed amendment to the UNFCCC by
consensus.!’ Positive obligations ensure that the rights stated in any given treaty are protected.
Negative obligations, however, refer to a duty on the state not to act and to refrain from action that

would hinder human rights.*® Fulfilling the global responsibility to cut greenhouse gas emissions

8 Pauw P, Bauer S, Richerzhagen C, Brandi C & Schmole H ‘Different perspectives on differentiated responsibilities:
a state-of-the-art review of the notion of common but differentiated responsibilities in international negotiations’
(2014) 6 Discussion Paper 13.

9 Boyte R ‘Common but differentiated responsibilities: adjusting the developing/developed dichotomy in international
environmental law’ (2010) 14 New Zealand journal of environmental law 64.

10 positive obligations require national authorities to act by taking necessary measures to safeguard a right or to adopt
reasonable and suitable measures to protect the rights of the individual.

11 Brus M, de Hoogh A & Merkouris P ‘The normative status of climate change obligations under international law’
(2023) LJ 22.

2 Dunn G “European court of human rights rules on the positive obligations of convention states in the face of the
climate crisis — key takeaways’ (2024) LJ 5.

13 Dunn G “European court of human rights rules on the positive obligations of convention states in the face of the
climate crisis — key takeaways’ (2024) LJ 5.

14 Dunn G ‘European court of human rights rules on the positive obligations of convention states in the face of the
climate crisis — key takeaways’ (2024) LJ 5.

15 Chong A “The positive obligation to prevent climate harm under the law of state responsibility * (2022) 34 LJ 275.
16 Article 15(1) of the UNFCCC.

17 Article 15(3) of the UNFCCC.

18 UNODC “Positive and negative obligations of the State’ available at https://www.unodc.org/e4j/zh/tip-and-
som/module-2/key-issues/positive-and-negative-obligations-of-the-
state.html#:~:text=In%20summary%2C%20positive%200bligations%20are, that%20would%20hinder%20human%
20rights. (accessed 7 January 2023).
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is critical to reducing the scale and reach of climate impacts on sea-level rise and storm surges.'®
These climate change impacts can trigger migration. The formulation of these measures would

reduce the number of climate refugees, because it attempts to decrease GHGs.

3.1.2. The Kyoto Protocol

In 1997, the Kyoto Protocol?® was adopted under the UNFCCC?! to strengthen the international
response to climate change.? It shares the UNFCCC’s objective and is based on the CBDR.% In
terms of migrants, the Kyoto Protocol lacks specific language related to the impact of climate
change on human rights.?* Australia and New Zealand ratified the Kyoto Protocol, but do not have
obligations towards climate refugees because the Kyoto Protocol does not offer protection to
them.?® The Kyoto Protocol reinforced a divide between Annex I and Non-Annex | parties.?® Non-
Annex | parties, which are developing countries, are affected most by climate displacement.?” This
research suggests that the Kyoto Protocol should adopt provisions that would require states to take
measures to protect and assist persons who have been displaced due to natural disasters, including
climate change. For example, the provisions should include that states must devise early warning
systems?® (EWS) in areas of potential displacement.?® Successful EWS for severe climate change
saves land and infrastructures and supports long-term sustainability.>® EWS are one of the most
effective risk reduction and climate adaptation measures to reduce disaster mortality and economic

losses.3! The provisions should also include that states must establish and implement disaster risk

19 Preston B & Jones R Climate change impacts on Australia and the benefits of early action to reduce global
greenhouse gas emissions (2006) 16.

20 Kyoto Protocol to the United Nations Framework Convention on Climate Change, 1997 (1997) 2303 UNTS 162.
21 United Nations Framework Convention on Climate Change, 1992 (1992) 48 ILM 149.

22 Environmental Health Perspectives ‘United Nations Framework Convention on Climate Change’ (2000)

108 LJ 353.

23 Asian Development Bank ‘Climate change, coming soon to a court near you: international climate change legal
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Indian Law Institute 51.

25 Ministry for the Environment New Zealand’s fourth national communication under the United Nations Framework
Convention on Climate Change (2006) 3.

26 Power S ‘Paris climate agreement: a quick guide’ (2017) 1.

27 Gupta J ‘Engaging developing countries in climate change negotiations’ (2008) 23.

28 Early warning systems refer to adaptive measures for climate change, using integrated communication systems to
help communities prepare for hazardous climate-related events.

29 Burleson E ‘Climate change displacement to refuge’ (2010) 25 LJ 33.

30 UNISDR Early warning practices can save lives: selected examples: good practices and lessons learned (2010) 52.
31 UNISDR Early warning practices can save lives: selected examples: good practices and lessons learned (2010) 48.
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reduction strategies, emergency and disaster preparedness and management measures and, where

necessary, provide immediate protection and assistance to climate refugees.*

3.1.3. The Paris Agreement

In 2015, the Paris Agreement®® came into place with the aim to limit global temperature increases
to no more than 2°C in excess of pre-industrial levels.>* The preamble acknowledges both human
rights and migrants and calls on parties to respect and consider the human rights of migrants when
taking measures to address climate change.®® New Zealand and Australia ratified the Paris
Agreement, but do not have any obligations towards climate refugees because it does not offer
them protection.®® The inclusion of human rights in the preamble is a step forward for the
international climate change regime’s recognition of the plight of refugees, but it is
incommensurate with the urgency of climate change.®” This research argues that the Paris
Agreement does not adequately address the magnitude of the threat posed by climate-related harm
to human rights. The Paris Agreement containing stand-alone Articles on reducing emissions is
not enough to combat the climate crisis.®® This research suggests that human rights should be in
the operative part of the entire text to protect them. Australia and New Zealand submitted
Nationally Determined Contributions (NDCs) in terms of Article 4(2) of the Paris Agreement.*®
NDCs are at the heart of the Paris Agreement and the achievement of its long-term goals.** NDCs
embody efforts by Australia and New Zealand to reduce national emissions and adapt to the
impacts of climate change.** New Zealand and Australia are required to prepare, communicate and
maintain successive NDCs that it intends to achieve.*? In terms of Article 4(2) of the Paris

Agreement, they shall pursue domestic mitigation measures, with the aim of achieving the
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33 Paris Agreement, 2015 (2015) 16 ILM 1104.
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objectives of such contributions.** New Zealand submitted their updated NDCs on 4 November
2021.** New Zealand’s new NDCs sets a headline target of a fifty percent reduction of net
emissions below their gross 2005 level by 2030.4 In 2022, Australia submitted an updated version
of their NDCs.*® The update commits Australia to reducing its emissions to forty-three percent
below 2005 levels by 2030.4" This research recommends that the NDCs should recognise climate

refugees as a vulnerable group of people that must be prioritised in climate action.*8

3.2. International Refugee Law Instruments
The following section critically examines the international law instruments for refugees and

migrants that may exist for climate refugees in Australia and New Zealand.

3.2.1. The Refugee Convention

The Refugee Convention* is a legal framework that governs those who seek refuge in another
country.® It defines ‘refugee’ as any person who is unable or unwilling to return to their country
of origin owing to a well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group, or political opinion.>* The only way in which international
refugee law would apply to climate refugees is if they cross a border in the context of a conflict
linked to environmental degradation.®? Australia ratified the Refugees Convention in 1954 and
New Zealand acceded to it on 30 June 1960.%3 New Zealand and Australia do not have obligations
towards climate refugees because the Refugee Convention®* fails to recognise climate-related

disasters. This research argues that the extent of legal protection for refugees is limited and
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therefore, inadequate. This research advocates for expanding the definition of refugees in the

Refugee Convention to include people that have been displaced by climate-related events.

3.2.2. Global Compacts and other agreements

The Global Compact on Refugees (GCR) is central to the principle of non-refoulement and aims
to ease pressures on host countries, enhance refugee self-reliance and support conditions in
countries of origin for return in safety and dignity.>® It acknowledges the correlation between
human migration and climate change, ensures the human rights protection of migrants and includes
the negative effects of climate change.>® The implementing actions in the GCR deal with
prevention of and preparedness for displacement, but does not recognise climate refugees.®’
Australia and New Zealand signed the GCR, but do not have obligations towards climate refugees
because it does not make provision for them.®® This research suggests that the responsibilities in

the GCR should be extended to climate refugees.

The Global Compact for Safe, Orderly and Regular Migration (GCM)®>® provides a framework
covering international migration that facilitates international cooperation on migration
challenges.®® The GCM clarifies that refugees and migrants are distinct groups governed by
separate legal frameworks. It offers the protection framework for climate refugees and mentions
climate change mitigation and adaptation in the context of human rights.®* Regrettably, however,
the UN made it clear that they were not ready to give specific legal international protection to

climate-induced migrants.®? The government of Australia did not sign the GCM because it
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the-future-of-climate-change-induced-displaced-
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undermines their existing immigration policies.®® It does not create binding legal obligations in
Australia, especially not towards climate refugees. New Zealand, however, voted in support of the
GCM. This research argues that the GCM is the only international refugee law instrument that
appears to embrace climate refugees. This research recommends that the GCM should be put
forward as a treaty for ratification by all UN Member states so that the instrument creates legal
obligations that are binding on the parties involved. This would be a significant step towards
protecting climate refugees because then the protection of their rights can be legally enforced

before a court.

Another refugee law instrument is the Agenda for the Protection of Cross-Border Displaced
Persons in the Context of Disasters and Climate Change (Protection Agenda). The purpose of the
Protection Agenda is to provide a conceptual framework, enhance understanding and identify
effective practices for strengthening the protection of cross-border disaster-displaced persons. It
aims to improve the standard of responses in situations of large-scale displacement.®® It also set
out suggested state practices in admitting and identifying cross-border climate-displaced persons
and the status of such persons once they are admitted.%® However, these practices are non-binding,
and the tentative response from national governments shows that a stronger, binding legal
framework is needed.®” Australia and New Zealand endorsed the Protection Agenda, but do not
have obligations towards climate refugees.%® This research suggests that the Protection Agenda

should be amended to include climate refugees.

3.3. International Human Rights Law Instruments
The human rights framework requires that global efforts to mitigate and adapt to climate change

should be guided by relevant human rights norms and principles.®® The following section contains
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% Fiennes L New Zealand’s climate refugee visa, a framework for positive change: creating a regional framework of
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8 OHCHR Understanding human rights and climate change (2015) 6.
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a critical look into international human rights law instruments that may exist for climate refugees

in Australia and New Zealand.

3.3.1. Universal Declaration of Human Rights

In 1948, the UN proclaimed the UDHR. It was the first time that an international legal document
stated that everyone has the right to seek and enjoy in other countries asylum from persecution.’
The UDHR sets out the fundamental human rights rooted in the dignity and in the equal rights
of women and men.” These rights include political and civil rights, such as the right to liberty and
security of person.” However, it is not a treaty and does not directly bind states.”® Australia and
New Zealand ratified the UDHR and were involved in its drafting.”® These states are not obligated
to protect climate refugees under the UDHR. This is unfortunate, given that the impacts of climate

change are becoming more severe.

3.3.2. International Covenant on Civil and Political Rights

The ICCPR" is a landmark multilateral human rights treaty that came into force on 23 March
1976.78 It identifies civil and political rights derived from the inherent dignity of the human person.
In terms of the ICCPR, states have duties towards refugees and migrants.” Australia and New
Zealand ratified the ICCPR, but it had little direct influence.®® This research suggests that the best
way to implement the terms of the ICCPR domestically, would be through a statutory Bill of

Rights. Australia remains the only Western liberal democratic country in the world that has not
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implemented a domestic bill of rights.8! This research argues that this makes it difficult for climate
refugees to receive human rights protection in Australia. The purpose of the Australian
Constitution® is to provide a unified federal framework for the 6 Australian colonies.®® In New
Zealand, the ICCPR has not been completely adopted into domestic law.3* For example, the Bill
of Rights Act® gives effect to the human rights instruments through domestic law and protects the
right to life. However, the right to a clean environment is absent. 8 The wording of the ICCPR

also restricts New Zealand and Australia’s obligations in terms of climate displacement.

3.3.3. International Covenant on Economic, Social and Cultural Rights

The ICESCR® is a landmark multilateral human rights treaty which entered into force on 3 January
1976. It identifies that economic, social, and cultural rights derived from the inherent dignity of a
human.® The ICESCR imposes a duty to cooperate upon states with regards to climate refugees
and requires states to address the challenges of climate change to the achievement of human rights
for migrants.®® New Zealand and Australia ratified the ICESCR.*® Depending on the application
of the legal framework, the rights of climate refugees are not always protected.®® This is
unfortunate because the failure to realise these rights can leave populations marginalised.®?
Furthermore, where displacement is across international borders, legal questions of entry can

supersede the protection of rights for the displaced in the priorities of host nations.®
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3.3.4. Other Conventions that may apply to Children and Vulnerable Groups

The United Nations Convention on the Rights of the Child (CRC) is the key international legal
instrument with which to compare children’s rights with reality.®* Most children’s rights are
affected by climate change, but the CRC was not meant to protect climate refugee children.% New
Zealand and Australia ratified the CRC, but do not have obligations towards climate refugee
children.®® New Zealand and Australia should strengthen data systems to plan for, track and
monitor the displacement of climate refugee children.®” The data should be disaggregated by age,
location and ethnicity.®® This informs targeted and effective investment and interventions by the
government of New Zealand and Australia.’® Both states should manage mobility options by
expanding inclusive, fair and accessible migration pathways for climate refugee children and
families living in the Pacific islands.°® New Zealand and Australia should include climate refugee
children, and their specific protection and assistance needs in climate strategies, plans and

policies.

The United Nations Convention on the Rights of Persons with Disabilities (UNCRPD) is a legally
binding international agreement by countries to help ensure children and adults with disabilities
enjoy the same rights as others.%> The UNCRPD is the guiding framework for building inclusive
responses to climate change.%® New Zealand and Australia ratified the UNCRPD and are obligated
to protect persons with disabilities from climate events.'* This is a good start to reform the law

and to put the rights of disabled persons into effect. If climate refugees from Tuvalu or Kiribati
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need to move, people with physical disabilities and limited mobility will need accessible housing
and facilities.!®® This research recommends that both states should adapt to these risks by
implementing managed retreat.’® This may be necessary to reduce or eliminate exposure to
intolerable risk.1%” Legislation should be passed to support managed retreat because this new law

will address the complex issues around retreating from at-risk areas exposed to climate hazards.%®

3.4. Concluding Remarks

This chapter concludes that climate refugees and climate migrants do not have any official
protection under international law. There are legal gaps in the refugee protection regime for climate
refugees. This chapter shows that the UNFCCC, Kyoto Protocol and Paris Agreement are
international legal instruments aimed at fighting climate change. There are no provisions
concerning specific assistance or protection for climate refugees. There are no general human
rights provisions on climate or environmental rights. This chapter illustrates that Australia and
New Zealand does not have specific international legal obligations to migrants beyond respecting

their human rights under the human rights treaties to which it is a party.

This research suggests that positive obligations are an essential component of effective human
rights protection in any international treaty and that it should be used in international laws for
climate change. This will hold developed countries accountable for their high emissions and
encourage them to reduce their GHGs emissions. This research recommends that there should be
increased efforts in energy efficiency and renewable energy in Australia and New Zealand. This

will be a way forward in trying to eliminate the problem of cross-border displacement.
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CHAPTER 4: CLIMATE REFUGEE CASES IN THE COURTS: LESSONS FROM
AUSTRALIA AND NEW ZEALAND

4. Introduction

Considering the current position in international law as illustrated by the previous chapter, the only
way for climate refugees to resettle permanently in a foreign country will be by fitting themselves
into categories within the immigration laws of their destination country.! However, people wanting
to settle in a different country because of climate change most likely do not have the right to do

50.2

4.1. Extent of Legal Protection of Climate Refugees in Australia

In Australia, the Climate Change Act® outlines the GHGs reduction targets.* It requires the
Minister to prepare an annual climate change statement and for the Australian Climate Change
Authority (CCA) to give the Minister advice on the statement and future GHGs reduction targets.®
The government of Australia accepts the reality and impacts of climate change on the region
because the key dimensions of national climate policy in Australia focus on investment in climate
science.® However, people living in areas neighbouring Australia impacted by climate change,
particularly as it may relate to them being displaced because of it, are not recognised as a
cognisable group of people in need of legal protection.” Australia has protection obligations to
those entitled to a protection visa and any persons defined as a refugee in terms of the Refugee
Convention.® Each element of the definition must be satisfied.® For this reason, Australia has no
legal obligation to accept climate refugees. However, Australia’s Pacific Engagement Visa creates
migration pathways for people who wish to migrate permanently to Australia each year from the

Pacific and Timor-Leste.2° In addition, in terms of the Australia-Tuvalu Falepili Union, Australia

! Leal-Arcas R ‘Climate migrants: Legal options’ (2012) 37 LJ 90.

2 |_eal-Arcas R “‘Climate migrants: Legal options’ (2012) 37 LJ 93.

3 Climate Change Act 37 of 2022.

4 Section 4 of the Climate Change Act 37 of 2022.

5 Section 4 of the Climate Change Act 37 of 2022.

& Beeson M & McDonald M ‘The Politics of Climate Change in Australia’ (2013) 59 Australian Journal of Politics
and History 335.

" Walker S ‘Enhancing climate change legislation, support for climate change litigation and advancement of the
principle of intergenerational justice’ (2023) LJ 6.

8 The term is defined for the context of this study in chapter 3 above.

® Scott M Climate Change, Disasters, and the Refugee Convention (2020) 33.

10 Rimon A “Kiribati and climate displacement: how the pacific engagement visa can help’ (2022) LJ 1.

30



provides migration pathways for people from Tuvalu facing the existential threat of climate
change.! This bilateral treaty between Tuvalu and Australia is the world’s first bilateral agreement

on climate mobility.*2

In Australia, the Migration Act,*® forms the legislative basis for all forms of migration and visa
applications. In the absence of specific provisions in the Migration Act, existing protection visa
laws can, and should be creatively interpreted to accommodate climate refugees.'* All people are
entitled to the protection of their human rights, regardless of how or where they arrive in
Australia.®> However, asylum seekers who arrive in Australia without a valid visa must be held in
immigration detention until they are granted a visa or removed from Australia.'® The legal rights
of asylum seekers who are allowed into Australia are limited.!” Australia does not have a stand-
alone legislated or constitutionally enshrined national human rights instrument.'® Additionally, the
right to a healthy environment is not recognised in Australia’s domestic law.'® There is a need for
Australia to provide assistance with relocation by developing national human rights laws that
protects climate refugees from the impacts of climate change.?® This would allow climate refugees
suffering from health issues such as psychological trauma related to loss of culture to move into

Australia.?!
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work/rights-and-freedoms/publications/asylum-seekers-and-
refugees#:~:text=Seeking%20asylum%20in%20Australia%2C%200r,0r%20in%20any%200ther%20country.
(accessed 14 November 2023).

16 Section 189 of the Migration Act 62 of 1958.

17 McKay L ‘Women asylum seekers in Australia: discrimination and the migration legislation amendment act [NO
6] 2001 (CTH)’ (2003) 4 LJ 440.

18 Castan Centre for Human Rights Law ‘Human rights and climate change: the impacts on people in vulnerable
situations’ (2021) LJ 6.

19 Castan Centre for Human Rights Law ‘Human rights and climate change: the impacts on people in vulnerable
situations’ (2021) LJ 6.
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4.2. Climate Refugee Cases Involving Australia
The legal difficulties of classifying persons displaced by climate change as refugees in Australia
are highlighted in the case law discussed below.?? Indigenous peoples, and particularly those in

Australia, are vulnerable to major impacts of climate change.?®

4.2.1. Decided Cases

In AF (Kiribati), the applicant grew up in Kiribati, but travelled to Australia to find shelter because
of the impacts of climate change.?* An application was brought for review of a decision made by
a delegate of the Minister for Immigration and Citizenship to refuse to grant the applicant a
Protection (Class XA) visa under the Migration Act.?® The Tribunal did not believe that the
applicant feared persecution in terms of the Refugee Convention?® and refused to grant a Class XA
visa.?’ The Tribunal found that the impacts of climate change on Kiribati did not cause significant
economic hardship and no legal protection has been granted. The case was arguably decided
unjustly, because Australia, as an Annex | country under the UNFCCC, should recognise the
impacts of climate change on the people of Kiribati and have measures in place to accommodate
the climate refugees affected. In terms of international law, climate change should be seen as a
form of persecution which involves serious harm because the impacts of climate change can cause
hardships.?® Examples of these hardships include increased hunger and poor nutrition in places

where people cannot grow or find sufficient food.?°

In the Daniel Billy and others v Australia (hereafter referred to as Daniel Billy case), the plaintiffs
are residents of the Torres Strait region and nationals of Australia, who act in their own names and
on behalf of their children.®® They claim that the state violated their right to life,®! privacy, family,

home®2 and to enjoy their own culture.®® They also claim that the state violated their children’s

22 AF (Kiribati) [2013] NZIPT 800413, New Zealand: Immigration and Protection Tribunal, 25 June 2013.
2 Altman J & Jordan K ‘Impact of Climate Change on Indigenous Australians: Submission to the Garnaut Climate
Change Review’ (2008) 3 LJ 1.

24 AF (Kiribati) [2013] NZIPT 800413, New Zealand: Immigration and Protection Tribunal, 25 June 2013.
25 Section 65 of the Migration Act 63 of 1958.

% Article 1A(2) of the Convention relating to the Status of Refugees, 1951 (1951) 189 UNTS 137.

27 Section 65(1)(a) of the Migration Act 63 of 1958.

28 McAdam J Climate Change, Forced Migration, and International Law (2012) 195.

29 Sherman A ‘Hardships are widespread among families in poverty’ (2004) LJ 3.
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32 Article 17 of the ICCPR.
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rights under Article 24(1) of the ICCPR, which seeks to protect children because of their status as
minors.®* The information before the Committee did not disclose a violation by the state of the
plaintiffs’ right to life.%> However, the Committee concluded that by the state failing to discharge
its positive obligation to implement adequate adaptation measures to protect the plaintiffs’ right to
enjoy culture®® and their private home,*’ the state violated these rights. The state was under an
obligation to provide the plaintiffs with an effective remedy and make full reparation to those

individuals whose human rights have been violated.®®

This case provides an example of Australia’s own nationals facing the prospect of becoming
climate refugees and how successful indigenous rights can be for climate litigation.3® Climate
change is a pressing issue for Indigenous people in Australia, and the plaintiffs fear that they may
become climate refugees.” The Committee is correct in its decision by holding Australia
accountable for its failure to adequately protect Indigenous peoples from the impacts of climate
change. Cultural rights of Indigenous peoples become meaningless when their effective exercise
is prevented by the impacts of climate change.** Australia violated their rights to enjoy their culture
and to be free from arbitrary interferences with their private life, family, and home by failing to
take adaptation or mitigation measures to reduce GHGs. The Committee, however, missed the
point that people’s right to life*? are affected by the impacts of climate change. Saltwater intruding
into the soils of the islands was an imminent danger or threat posed to people’s lives because it

resulted in lands that were previously used for traditional gardening no longer being cultivated.*®
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4.2.2. Developing Cases

In the EJA case, EJA submitted this complaint on behalf of five young people living in Australia
because of the impacts of climate change.** The Complainants asserted that the Australian
government breached the Paris Agreement, the CRC,*® and the UNCRPD.*® They seek explanation
from Australia regarding how its current inaction on climate change and its NDCs are consistent
with its human rights obligations to the Complainants and the young people in Australia, especially
First Nations communities and disabled people.*” They assert that the material contribution of
Australia to these ongoing climate harms violates young First Nations peoples’ rights to enjoy their
culture and take part in cultural life. The EJA case is not a refugee case per say, but it is relevant
in the context of climate change and human rights protections. Young First Nations people and
young disabled people are vulnerable to the impacts of climate change. As a result, the impacts of
climate change pose a risk to their protection and inclusion.*® Children with disabilities have the
right to the full and equal enjoyment of all human rights in accordance with Australia’s
international obligations under the UNCRPD.*® This developing case is an example of how
Indigenous people are using human rights and relying on Indigenous protection to become active
players in climate litigation.>® The Complainants are correct in bringing this complaint against
Australia because it is a high emitter.>! Global warming restricts access to adequate housing, food
and decent work for climate refugees with disabilities and Indigenous peoples.>? The lack of legal
protection from states is one of the main causes of the hardships endured by the vulnerable.>®
Australia has a legal obligation to protect the right to enjoy and benefit from culture because it is

a party to international human rights treaties.
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In the Pabai Pabai and Guy Paul Kabai case, the applicants are indigenous to the Torres Strait
Islands and vulnerable to the impacts of climate change.®* The Applicants cannot protect
themselves from the impacts of climate change, or sufficiently mitigate, the harms associated with
it.> They allege that the Commonwealth of Australia (Commonwealth) owes them a duty of care
to take reasonable steps to protect Torres Strait Islanders and/or protect their traditional way of
life.%® The applicants are correct in wanting to hold the Commonwealth liable for the loss and
damage suffered by Indigenous peoples because Australia is depleting its available GHG
emissions budget and exceeding the global temperature limit. They are correct in stating that the
Commonwealth owes them duty of care. However, the applicants should also hold the
Commonwealth liable in terms of human rights because the right to health®" of Torres Strait
Islanders have been affected. Increasing temperatures lead to heat stress and make it harder to
control diseases.>® Sea-level rise is flooding their homes, gardens and communities and destroying
their cultural connection to their land.>® As a result, the applicants are at risk of becoming

Australia’s first climate refugees.®

4.3. Extent of Legal Protection of Climate Refugees in New Zealand

New Zealand’s domestic law does not provide for people to immigrate to New Zealand on the
basis that they are displaced by climate change.! Its aim, however, is to create a world class
immigration system.®? The Immigration Act®® lays the foundation for a new era in immigration

policy and provides a framework for more flexible policy responses.®* There are three ways that a
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displaced migrant can remain in New Zealand under the Immigration Act.% First, a person must
be recognised as a refugee under the Refugee Convention.®® Second, a person must be recognised
as a protected person under the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (Convention against Torture).®” Third, a person must be
recognised as a protected person under the ICCPR.®® Additionally, it allows officials to approve
claims that do not fall under treaty criteria, but where it would be ‘unduly harsh’ to remove a
person from New Zealand.®® There are legal migration pathways that offer specific access category
visas for Pasifika people at risk of climate displacement.”® For example, New Zealand accepts
people from Tuvalu, Kiribati, Fiji and Tonga every year through the Pacific Access Category
(PAC) visa and provides them residency.” The PAC and the Samoa quota resident visa, together
enable around two thousand four hundred people to move from the Pacific to New Zealand on a
permanent basis each year.”2 New Zealand plays a leading role in the Pacific in response to climate-
induced displacement and provides adaptation and mitigation programmes to climate refugees

such as installing renewable energy supplies.”

The Climate Change Response Act (CCRA)™ is the legislative repository for the central elements
of New Zealand’s climate change policy.” The CCRA is the empowering statute for an important
suite of regulations governing aspects of climate change regulation.” It puts in place a legal
framework to enable New Zealand to meet its international obligations.”” The CCRA includes
powers for the Minister of Finance to manage New Zealand’s holdings of units that represent their
target allocation for GHGs under the Kyoto Protocol.” In 2019, the CCRA was amended by the
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Climate Change Response (Zero Carbon) Amendment Act.”® These amendments provide a
framework by which New Zealand can develop and implement clear and stable climate change
policies that contribute to the global effort under the Paris Agreement to limit the global average
temperature.®’ The policies must allow New Zealand to prepare for, and adapt to, the effects of

climate change.®!

4.4. Climate Refugee Cases Involving New Zealand

Tuvalu is one of the world's lowest lying countries with residents that are in danger from the on-
going threat of rising sea levels.®2 Some Tuvaluans relocate to New Zealand because of the impacts
of climate change.®® The case law discussed below identifies several important issues regarding

climate refugees.

4.4.1. Decided Cases

In the Teitiota case, Mr Teitiota and his wife emigrated from Kiribati to New Zealand in 2007,
because they were suffering from the impacts of climate change.3* Mr Teitiota claimed protection
in New Zealand under the Refugee Convention on the basis that rising sea levels associated with
climate change affected his living environment.® His application for refugee status, however, was
later rejected.®® He claimed that the state violated his right to life,®” by removing him to Kiribati in
2015. After examination, the Tribunal concluded that he did not objectively face a real risk of
being persecuted, if returned to Kiribati.2® There was no evidence that he faced a real chance of
suffering serious physical harm from violence linked to housing/land/property disputes. There was
also no evidence that he had no access to potable water, or that the environmental conditions that

he faced or would face on return were so perilous that his life would be jeopardised.® For those
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reasons, the Tribunal found that he was not a refugee as defined by the Refugee Convention® and

concluded that Mr Teitiota’s removal to Kiribati did not violate his right to life.%

The case was arguably decided incorrectly because climate refugees could be categorised as
‘members of a particular social group’ in terms of the Refugee Convention.®? Climate refugees
could be seen as members of a social group that lack the political power to protect their
environment to qualify for refugee status in New Zealand.** Members of the group that lack the
political power to protect their environment are in some ways oppressed and it can hardly be said
that anyone in this position can dissociate from the group.®* The access to potable drinking water
in Kiribati is not safe to drink.%® This resulted in one of the appellant’s children suffering from a
serious case of blood poisoning leading to boils covering his body.*® The UNHRC missed the
human rights violations in the case because the right to clean and safe drinking water and sanitation

has clearly been infringed by the poor quality of water.

In the case of AC (Tuvalu), a family of four, argued that the impacts of climate change on Tuvalu
forced them to relocate to New Zealand.®” Appeals against decisions of a refugee and protection
officer, declining to grant refugee status and/or protected person status to the appellants was
brought before the Tribunal.®® The issue was whether the Government of Tuvalu failed to take
steps within its power to protect the appellants’ lives from the effects of climate change such that
their lives can be said to be in danger.®® The Tribunal found that the appellants are not refugees
within the meaning of the Refugee Convention, because the harm they faced in Tuvalu did not
arise by reason of their race, religion, nationality, membership of any particular social group or
political opinions.® There was no basis for finding that the appellants are in danger of suffering

arbitrary deprivation of life as a result of the state failing to take steps to protect their lives from
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known environmental hazards. The Tribunal also found that the appellants are not protected
persons within the Convention against Torture'®! or protected persons within the meaning of the
ICESCR.1%2 There was no evidence that the hushand lived in a section where the Government of
Tuvalu failed to discharge positive obligations'® in response to past natural disasters amounting

to cruel treatment.1%*

In the case of AD (Tuvalu),’® the Tribunal should be lauded for letting the family stay in New
Zealand on humanitarian grounds.'® Life for the appellants in Tuvalu was challenging and both
children were born in New Zealand.?®” It would not be ideal for New Zealand to deport the
appellants and their children, if their eldest commenced schooling there and has never been to
Tuvalu. The Tribunal found that the family had established exceptional circumstances of a
humanitarian nature, which would make it unjust or unduly harsh for the appellants to be removed
from New Zealand.® It was acknowledged that climate change impacts may affect the enjoyment
of human rights.%® However, the Tribunal declined to decide on the question of whether climate
change provided a basis for granting resident visas in this case.'*® The Tribunal based its finding
of exceptional circumstances on other factors, including the family’s integration into the New
Zealand community, the presence of the husband’s extended family in New Zealand, and the best
interests of the children.*'! Their young age makes them more vulnerable to the impacts of climate

change and it would be safer for them in New Zealand.

4.5. Concluding Remarks

This chapter provides a critical discussion of the recent and developing case law in Australia and
New Zealand with regards to the legal protections of climate refugees. Climate refugees argued
for protection under the Refugee Convention and claimed that their human rights had been

violated. There are major challenges in the interpretation and application of human rights laws and
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the Refugee Convention. Current international legal frameworks do not easily accommodate cross-
border movement in the context of climate change. National laws in Australia and New Zealand
do not provide the legal framework within which climate refugees can claim protection. This
chapter concludes that the Tribunals were too strict in the application of law. Therefore, New
Zealand should amend its current Immigration Act to reflect the enumerated factors limiting the

Tribunal’s discretionary to help to mitigate this situation.

The decision in the Daniel Billy case set several ground-breaking precedents for international
human rights law. This research agrees with the claims brought by Indigenous people in the
developing case law in Australia. This research notably disagrees with the decisions in the recent
case law in Australia and New Zealand. Boths states must be held accountable for their GHGs.
These decisions do not reflect the states’ commitments to international law. It is not fair that the
threat of climate change must be imminent. This implies that the impacts of climate change must

cause serious harm before climate refugees can get any form of legal recognition.

The international community should develop a climate convention that could help fill part of the
legal void in which climate refugees and migrants exist. This binding international agreement
should cover climate refugees and include a new right to reunification of extended family for
refugees and forced migrants. It could assist people separated from their families due to migration
in the wake of climate change. This research recommends that the definition of refugee in the
Refugee Convention should be amended to consider environmental degradation as a form of

persecution.
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CHAPTER 5: CONCLUSION AND RECOMMENDATIONS

5. Introduction

The research aimed to analyse recent and developing case law in Australia and New Zealand to
see what courts have said about the matter and how courts interpret legal protection or state
responsibilities. This research compared the court’s interpretations to the international law and
policy.! The main research question was: to what extent are climate refugees who flee to Australia
and New Zealand protected against human rights violations under international human rights and
environmental laws.2 Chapter one provided a background on the study.® Chapter two discussed the
impacts of climate change on climate refugees and human rights.* Chapter three provided an
overview of international law instruments for climate change and also as it relates to international
human rights.> Chapter four critically analysed climate refugee case law in Australia and New

Zealand.®

In light of the above discussions, this research illustrated that climate refugees have not yet been
granted any legal protection or official status under refugee law.” In Australia and New Zealand,
refugee claims brought by people leaving Kiribati and Tuvalu on the grounds of climate change
were rejected.® In terms of international law instruments for climate change, neither the UNFCCC,
nor its Kyoto Protocol, includes any provisions concerning specific assistance or protection for
climate refugees.® International law instruments for climate change, refugee law instruments and
human rights law instruments do not provide adequate protection for climate refugees.'® In the
case of AF (Kiribati), the Tribunal does not believe that the applicant fears persecution as required
by the Refugee Convention.* In the Daniel Billy case, the Committee concluded that Australia
violated the plaintiffs’ right to privacy and to enjoy their culture.!? In the Teitiota case, the Tribunal

found that Mr Teitiota could not point out any act or omission by the Government of Kiribati that

! Refer to Chapter 1 heading, 1.4.

2 Refer to Chapter 1 heading, 1.3.

3 Refer to Chapter 1 heading, 1.

4 Refer to Chapter 2 heading, 2.2.1.

5 Refer to Chapter 3 heading, 3.1

6 Refer to Chapter 4 heading, 4.2 and 4.4.

7 Refer to Chapter 1 heading, 1.1.

8 Refer to Chapter 1 heading, 1.1.
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10 Refer to Chapter 3 heading, 3.1, 3.2 and 3.3.
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12 Refer to Chapter 4 heading, 4.2.1.
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might indicate a risk that he would be arbitrarily deprived of his life.!3 In the case of AC (Tuvalu),
the appellants did not provide any basis for finding that they are in danger of suffering arbitrary
deprivation of life as the result of the state failing to take steps to protect their lives from known

environmental hazards.*

In answering the research question, international human rights, climate change and refugee laws
do not adequately protect climate refugees who have fled to Australia and New Zealand. The
Tribunals in Australia and New Zealand applied a strict interpretation of international law. New
Zealand’s domestic law does not provide for people to immigrate to New Zealand on the basis that
they are displaced by climate change. New Zealand is one of the first countries to establish a policy
on integrating migrants displaced by climate change. The PAC provides legal migration pathways
for Pasifika people at risk of climate displacement. It allows New Zealand to accept people from
Tuvalu, Kiribati, Fiji and Tonga every year and provides them with residency. Australia has no
legal obligation to accept climate refugees. The Australia-Tuvalu Falepili Union is the world’s
first bilateral agreement on climate mobility. This bilateral treaty between Tuvalu and Australia
allows for Australia to provide migration pathways for people from Tuvalu facing the existential

threat of climate change.

International human rights law, climate change law and international instruments for refugees and
migrants does not expressly make provision for climate refugees. The Daniel Billy case was the
first successful climate refugees’ case, where Australia was found to be in violation of international
human rights law. The UNHRC concluded that by the state failing to discharge its positive
obligation to implement adequate adaptation measures to protect the plaintiffs’ home, private life,
and family from the impacts of climate change, it violated the plaintiffs’ rights under Article 17 of
the ICCPR.'® Case law, such as the Teitiota case, should have been successful because the impacts
of climate change do violate international human rights law. This research advocates that the
decision was wrong because the court failed to acknowledge the human rights violation in access
to potable drinking water in Kiribati not being safe to drink. The quality of water is so bad that it

causes blood poisoning.

13 Refer to Chapter 4 heading, 4.4.1.
14 Refer to Chapter 4 heading, 4.4.1.
15 Refer to Chapter 4 heading, 4.2.1.
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5.1. Legal Recommendations towards a Legislative Framework that Protects Climate
Refugees
The following recommendations are put forward to improve the legal protections of climate

refugees in Australia and New Zealand.
5.1.1. Recommendations for International Legal Protection of Climate Refugees

5.1.1.1.  Amending the Definition for People Displaced by Climate Change

The articulation of a clear and flexible definition should be a starting point for the international
protection of climate refugees. This research advises that the use of the term ‘environmental
migrant” would be a better option because the requirements in terms of the Refugee Convention®®
limits those displaced by climate change. It is a more general term that has the potential to make
provision for the different types of climate displacement without suggesting that such recognition
would grant the group some special status as it would when referring to the group as refugees. This
study advocates the usage of a universal definition that can accommodate those displaced by

climate change and those who would become stateless as a result.

The Refugee Convention’s narrow definition of ‘refugee’ restricts its power to help with the
climate crises.!” To address the issue of international law failing to protect climate refugees and
migrants, this research suggests that the Refugee Convention® must be amended to consider
environmental degradation as a form of persecution.® This expands the eligibility for asylum as a
refugee under international law beyond the current grounds of persecution by religion, race,
nationality, membership of a particular social group or political opinions.?° Moreover, this protects

climate refugees and migrants who were forced to leave their country.

5.1.1.2. A New Climate Change Convention
The international community should adopt a new climate convention that emphasises the

importance of international cooperation to address the climate migration crisis.?* This convention

16 Article 1(A)(2) of the Convention relating to the Status of Refugees, 1951 (1951) 189 UNTS 137.

17 Docherty B & Giannini T ‘Confronting a rising tide: a proposal for a convention on climate change refugees’
(2009) 33 Harvard Environmental Law Review 357.

18 Convention relating to the Status of Refugees, 1951 (1951) 189 UNTS 137.

19 Docherty B & Giannini T ‘Confronting a rising tide: a proposal for a convention on climate change refugees’
(2009) 33 Harvard Environmental Law Review 393.

20 Article 1(A)(2) of the Convention relating to the Status of Refugees, 1951 (1951) 189 UNTS 137.

21 Doyle M ‘The model international mobility convention’ (2018) 56 Columbia journal of transnational law 221.
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should include climate refugees and set forth a legal framework for international mobility that is
broader than the circumstances for refugee protection outlined in the Refugee Convention.?? A
responsibility-sharing mechanism should be established within the Convention whereby, each
state party annually pledges a set amount of resettlement visas and funding for climate refugees
and forced migrants.?® It can be calculated according to a pre-determined formula that facilitates
the safe, orderly, and regular migration of individuals, through which parties may share
information pertaining to visa applications.?* The notions of shared responsibility and collective
funding could provide a catalyst for the international protection of climate refugees. The
Convention should also include a global refugee fund to assist states with resettlement and
integration for climate refugees and other displaced people such as disabled, indigenous, and

young peoples.

5.1.2. Recommendations towards enhancing the Legal Protection of Climate Refugees in
Australia

5.1.2.1. Human Rights Policy Considerations

Australia should enhance regional bilateral relationships with its Pacific neighbours by broadening
migration pathways for climate refugees.? Interim migration policies that enable temporary and
circular movement, on the understanding that permanent migration will ultimately be possible once
relocation becomes imperative may be attractive to Australia.?® The policy must focus on dignity,
self-determination and the preservation of intangible culture, to ensure that communities can
effectively integrate and re-establish themselves.?” Climate refugees and migrants should have

access to courts and legal assistance at a level equal to that of host state nationals, so that they have

22 Doyle M ‘The model international mobility convention’ (2018) 56 Columbia journal of transnational law 221.

2 Sussman C ‘A global migration framework under water: how can the international community protect climate
refugees?’ (2023) 2 LJ 54.

24 Doyle M ‘The model international mobility convention’ (2018) 56 Columbia journal of transnational law 225.

% Philip T ‘Climate change displacement and migration: an analysis of the current international legal regime’s
deficiency, proposed solutions and a way forward for Australia’ (2018) 19 Melbourne Journal of International Law
21.

% Philip T ‘Climate change displacement and migration: an analysis of the current international legal regime’s
deficiency, proposed solutions and a way forward for Australia’ (2018) 19 Melbourne Journal of International Law
21

27 Philip T ‘Climate change displacement and migration: an analysis of the current international legal regime’s
deficiency, proposed solutions and a way forward for Australia’ (2018) 19 Melbourne Journal of International Law
23.

44



an avenue to promote and, if necessary, defend their rights.?® These assurances will shape norms
moving forward and improve Australia’s institutional and societal respect for the human rights of

climate refugees.

5.1.3. Recommendations towards enhancing the Legal Protection of Climate Refugees in
New Zealand

5.1.3.1.  Amendment of the Immigration Act in New Zealand

New Zealand courts reviewing asylum applications from Pacific Island citizens citing imminent
danger to life from the impacts of climate change have been consistently denied. New Zealand is
a party to the ICCPR,?° but failed to find any violations of Article 6 and 7 of the ICCPR in terms
of the impacts of climate change. To mitigate this situation, this research recommends that New
Zealand amend its current Immigration Act®® to reflect the enumerated factors limiting the
Tribunal’s discretionary. The discretionary ability written into New Zealand’s domestic law would
allow the Tribunal to apply the elements of Articles 6 and 7 of the ICCPR more narrowly. An
enumerated list of factors raising the specificity of its domestic immigration law should be used.
This specificity would increase New Zealand’s compliance with the treatment of climate refugees
and its international obligations. Analysing all individual circumstances consistent with a standard

guide would make the process more transparent and effective for future cases.

5.2. Non-legal Recommendations for the Protection of Climate Refugees

Indigenous peoples have been leading New Zealand and Australia’s response to the climate crisis,
such as by harbouring deep-time knowledge of the land and water and managing the land through
cultural burning.3! Yet climate change continues to erode their cultural heritage.3? The government
of New Zealand and Australia should look at the needs of Indigenous peoples and listen to their

views as it addresses climate change in the development of law and policies. Both governments

28 Philip T ‘Climate change displacement and migration: an analysis of the current international legal regime’s
deficiency, proposed solutions and a way forward for Australia’ (2018) 19 Melbourne Journal of International Law
24.

29 International Covenant on Civil and Political Rights, 1966 (1966) 999 ILM 171.

30 Immigration Act 51 of 2009.

31 United Nations Providing legal options to protect the human rights of persons displaced across international
borders due to climate change (2023) 15.

32 United Nations Providing legal options to protect the human rights of persons displaced across international
borders due to climate change (2023) 15.
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should especially consider indigenous children and disabled people affected by climate change. It
is recommended that there must be a legislative process which is capable of making binding rules
relating to the reduction of climate change impacts which states must follow, even when they do

not agree.®

The volume of climate cases brought against New Zealand and Australia is on the rise.3* Climate
litigation has become a critical means to enforce and enhance climate commitments made by
governments.® This research recommends that there should be some means of having compulsory
adjudication of disputes, if not to the International Court of Justice (ICJ), then to a special Tribunal
that deals with cases relating to climate change.®® There should also be an institutional authority
capable of monitoring what Australia and New Zealand are doing, blowing the whistle on them

when necessary, and acting as an effective coordinator of what action needs to be taken.*’

In the absence of governmental regulation, neither consumers nor producers bear any cost for
emitting GHGs. They have no incentive to reduce their emissions by switching to cleaner fuels,
using more efficient products, or consuming less.® This research recommends that the solution
would be to increase the price of emitting activities in New Zealand and Australia. For example,
through a tax on gasoline and on electricity generated from coal-fired power plants, the prices of
gasoline and electricity would reflect the full environmental, economic, and health costs of climate
change.® This not only reduces consumption, but it helps drive the development of new
technologies such as hydrogen fuel cells and adoption of existing ones.*® Australia and New
Zealand should adopt and implement policies that impose a tax on emissions of carbon dioxide

(CO) or require cars to be more fuel-efficient.**

33 Bodansky D The art and craft of international environmental law (2010) 15.

34 White A & Callaghan-White L Taking governments to court climate litigation and its consequences (2021) 2.
35 White A & Callaghan-White L Taking governments to court climate litigation and its consequences (2021) 15.
36 Bodansky D The art and craft of international environmental law (2010) 16.

37 Bodansky D The art and craft of international environmental law (2010) 16.

38 Bodansky D The art and craft of international environmental law (2010) 46.

39 Bodansky D The art and craft of international environmental law (2010) 46.

40 Bodansky D The art and craft of international environmental law (2010) 46.

41 Bodansky D The art and craft of international environmental law (2010) 55.

46



5.3. Conclusion and Way Forward

This research showed that there is no international consensus on who qualifies as a climate refugee,
nor is there any plan for their protection.*? Courts, however, play a vital role in protecting,
safeguarding, and promoting the rights of refugees and migrants.*®* They also contribute to
developing the law and shaping policies. With the mandate of interpreting and applying the law,
courts are custodians of the law and occupy a sacrosanct place in the justice system.** By
adjudicating the cases that come before them, courts strengthen the protection of climate

refugees.*

This research did not consider the impacts of climate change on future generations, people of
colour, women, LGBTQ+ individuals and the elderly. “® Limitations in this research lies in the lack
of information provided on disabled people and indigenous children impacted by climate change
in and around New Zealand and Australia. In the New Zealand case law that was discussed, no
mention of Indigenous peoples was made. For example, in the AC (Tuvalu) case,*’” Tuvaluans are
not acknowledged as Indigenous people.*® This indicates that areas that need future research are
Indigenous people in the Pacific impacted by climate change.*® In order to protect climate refugees
in New Zealand and Australia, further research is needed to better understand the implications of

climate change on Indigenous people.

42 Sussman C ‘A global migration framework under water: how can the international community protect climate
refugees?’ (2023) 2 LJ 51.

43 Lenaola I ‘The role of African courts in promoting refugee rights’ (2019) 31 International Journal of Refugee Law
343.

44 Lenaola I “The role of African courts in promoting refugee rights’ (2019) 31 International Journal of Refugee Law
343.

4 Lenaola I “The role of African courts in promoting refugee rights’ (2019) 31 International Journal of Refugee Law
343.

46 Sussman C ‘A global migration framework under water: how can the international community protect climate
refugees?’ (2023) 2 LJ 44.

47 Kwa E ‘Climate Change and Indigenous People in the South Pacific’ (2008) LJ 7.
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