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Abstract 

The recruitment and use of children in armed conflict remains one of the most 

persistent violations of international norms, despite a comprehensive international 

legal framework which prohibits this practice. The international legal framework spans 

international human rights law (IHRL), international humanitarian law (IHL), and 

international criminal law (ICL). While instruments such as the Convention on the 

Rights of the Child (CRC), its Optional Protocol on the Involvement of Children in 

Armed Conflict (OPAC), and the African Charter on the Rights and Welfare of the Child 

(ACRWC) define a child as anyone under 18, the Rome Statute of the International 

Criminal Court (Rome Statute) criminalises only the recruitment and use of children 

under 15. This age discrepancy creates a significant legal lacuna that leaves 15 to 17-

year-olds in a zone of partial protection i.e no longer shielded under ICL yet still minors 

under IHRL and IHL. Nowhere are the stakes of this protection gap more visible than 

in armed conflicts across Africa, where the recruitment of children remains endemic. 

Despite the empirical reality that African children bear the brunt of these violations, 

international responses remain inadequate. 

This mini thesis interrogates the consequences of this normative inconsistency 

through an examination of leading jurisprudence, including Prosecutor v Thomas 

Lubanga and Prosecutor v Dominic Ongwen before the International Criminal Court 

(ICC), Prosecutor v Charles Taylor at the Special Court for Sierra Leone (SCSL), and 

Uganda v Thomas Kwoyelo before the International Crimes Division of Uganda (ICD). 

It seeks to demonstrate how divergent interpretations by the ICC, tribunals and 

domestic courts, reinforce the marginalisation of older child soldiers and expose the 

fractured state of the international legal framework. These inconsistencies undermine 

the best interests of the child principle and perpetuate impunity for recruiters who 

target children aged 15 to 17. This mini thesis contends that the failure of states and 

international institutions to prevent child recruitment is inextricably linked to their failure 

to prioritise prevention and uphold core child rights principles.  The mini thesis 

advocates for the harmonisation of ICL with broader child rights frameworks, and calls 

for a reconceptualisation of child soldier protections, one that ensures the distinct 

vulnerabilities of all children are meaningfully recognised and protected in law and in 

practice. 
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CHAPTER ONE 

1.1. Introduction 

The international legal framework on the protection of children from recruitment as 

child soldiers has evolved over decades into a complex matrix of overlapping norms, 

institutions, and jurisprudential practices.1 Following the atrocities of World War II, the 

international community recognised the need for robust legal protections for civilians, 

especially children.2 This consensus led to the establishment of foundational human 

rights and humanitarian instruments.3  

Within the framework of international human rights law (IHRL), the Universal 

Declaration of Human Rights laid the groundwork by affirming the inherent dignity and 

equal rights of all individuals.4 Building on this foundation, the International Covenant 

on Civil and Political Rights enshrined civil and political liberties, including protections 

specifically aimed at safeguarding children,5 while the International Covenant on 

Economic, Social and Cultural Rights guaranteed access to education, healthcare, 

and social welfare.6 The adoption of the Convention on the Rights of the Child (CRC) 

marked a significant milestone in child protection, offering a comprehensive 

articulation of children’s rights in all contexts.7 This was further reinforced by the 

Optional Protocol on the Involvement of Children in Armed Conflict (OPAC), which 

prohibits the direct use of individuals under the age of 18 in hostilities.8 

                                                
1 This includes the CRC and its OPAC, which prohibit the recruitment and use of children under 18 in 
hostilities; the Geneva Conventions Additional Protocols I and II, which prohibit the recruitment of 
children under 15; and the Rome Statute, which criminalises the conscription, enlistment, and use of 
children under 15 in hostilities. Regional instruments such as the African Charter on the Rights and 
Welfare of the Child and soft law frameworks like the Paris Principles (2007) further reinforce these 
protections. 
2 Plattner D ‘Protection of Children in International Humanitarian Law’ available at https://international-
review.icrc.org/sites/default/files/S002086040006993Xa.pdf (accessed 16 November 2025). 
3 Plattner D ‘Protection of Children in International Humanitarian Law’ available at https://international-
review.icrc.org/sites/default/files/S002086040006993Xa.pdf (accessed 16 November 2025). 
4 Articles 1 and 2 of the Universal Declaration of Human Rights, 1948 United Nations General Assembly 
Resolution 217 A (III) (1948). 
5 Articles 7 and 24 of the International Covenant on Civil and Political Rights, 1966 United Nations 
General Assembly Resolution 2200A (XXI) (1966). 
6 Articles 9, 10(3), 12 and 13 of the International Covenant on Economic, Social and Cultural Rights, 
1966 United Nations General Assembly Resolution 2200A (XXI) (1966). 
7 Convention on the Rights of the Child, 1989 United Nations General Assembly Resolution 44/25 
(1989). 
8 Articles 1 and 2 of the Optional Protocol to the Convention on the Right of the Child on Involvement of 
Children in Armed Conflict (2000). 
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Concurrently, international humanitarian law (IHL) evolved to protect children in times 

of armed conflict. The Geneva Conventions of 1949, particularly common article 3, 

require the humane treatment of all civilians, including children, in armed conflict.9 The 

Additional Protocols I and II of the Geneva Conventions of 1977 expanded these 

protections by specifically addressing the needs of children in both international and 

non-international armed conflicts.10 IHL prohibits the recruitment and use of children 

under the age of 15 in hostilities and emphasises the obligation to afford children 

special care and protection during times of war.11 

International criminal law (ICL) complements these frameworks by establishing 

mechanisms for individual accountability. The Rome Statute classifies the 

conscription, enlistment, or use of children under 15 in armed conflict as a war crime.12 

This international legal framework appears on its face to offer robust protection to 

children from the effects of armed conflict. However, closer scrutiny reveals an 

alarming inconsistency in the legal protections available i.e the failure of ICL, 

particularly the Rome Statute, to extend protection to children between the ages of 15 

and 17.13 

While the CRC and OPAC categorically define a child as any person under the age of 

18 and prohibit their direct participation in hostilities,14 article 8 of the Rome Statute 

limits criminal liability for recruitment to children under 15.15 This creates a 

jurisdictional and normative disjuncture between the universalist logic of human rights 

law and the more restrictive scope of international criminal accountability.  International 

human rights law, particularly through instruments such as the CRC and its OPAC, 

adopts a universal standard that prohibits the recruitment and use of anyone under 

                                                
9 The Geneva Conventions of 12 August 1949. Common article 3 refers to article 3, a provision that is 
common to all four Geneva Conventions of 1949. It is not numbered separately within each convention 
but appears identically in each one as article 3.  
10 Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the Protection of 
Victims of International Armed Conflicts (Protocol I), 8 June 1977 and Protocol Additional to the Geneva 
Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International Armed 
Conflicts (Protocol II), 8 June 1977. 
11 Article 77 of Protocol I and article 4 of Protocol II of the Geneva Conventions of 1949. 
12 Articles 8(2)(b)(xxvi) and 8(2)(e)(vii) of the Rome Statute of the International Criminal Court, 1998 
United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International 
Criminal Court (1998). 
13 Alwheebe EAS & Ismail HH ‘Legal Reform for the Penalty for Crime of Recruiting and Involving 
Children in Armed Conflicts in Light of the Provisions of IHL’ (2024) 5 Journal of Law and Legal Reform 
1274-1275. 
14 Article 1 of the CRC and articles 1 and 2 of the OPAC. 
15 Articles 8(2)(b)(xxvi) and 8(2)(e)(vii) of the Rome Statute. 
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the age of 18 in hostilities.16 This reflects a commitment to the equal protection and 

dignity of all children, regardless of context. In contrast, international criminal law, as 

codified in the Rome Statute only criminalises the recruitment or use of children under 

the age of 15. This narrower threshold creates a protection gap i.e, while international 

human rights law sets a higher normative standard, international criminal law fails to 

hold perpetrators accountable for the recruitment and use of children aged 15 to 17.17 

Consequently, this legal inconsistency allows for the continued exploitation of older 

children in armed conflict, often without legal repercussions for the recruiters.18 

The implications of this disjuncture are manifold. First, it undermines the principle of 

the best interests of the child, which lies at the normative core of the child rights 

regime.19 Second, it institutionalises selective protection, thereby reinforcing 

hierarchies of victimhood that focuses more on younger children while rendering older 

children legally ambiguous.20  Third, it might enable armed groups and even state 

actors to exploit the definitional gap, shielding themselves from criminal accountability 

while continuing recruitment practices that violate fundamental international human 

rights norms.21  

While it is true that armed groups may not always know the precise age of individual 

children, especially in contexts where birth registration is weak, research consistently 

shows that they do understand that the children they recruit are minors. Armed groups 

might not know the age of children, for instance distinguish between a 14-year-old and 

a 15-year-old; the children sometimes do not know their own ages, it is possible to see 

that they are recruiting children and not adults. The ICC has recognised this in 

Lubanga, observing that even without exact ages, commanders are aware they are 

recruiting visibly under-age children.22 The real issue, therefore, is not lack of 

knowledge but the ability of state and non-state actors to exploit legal thresholds, such 

                                                
16 See article 1 of the CRC read with articles 1 and 2 of its OPAC. 
17 Chaikel D ‘The ICC’s Child Soldier Provisions: Time to Close the Three-Year Gap’ 18 August 2015 
available at https://www.ijmonitor.org/2015/08/the-iccs-child-soldier-provisions-time-to-close-the-three-
year-gap/ (accessed 07 July 2025). 
18 Chaikel D (2015). 
19 Mushoriwa L & Nortje W ‘A Failure by African States or a Gap in the Law? An Appraisal of the African 
and International Legal Framework for the Protection of Child Soldiers’ 2025 International Criminal Law 
Review 16. 
20 Chaikel D (2015). 
21 Chaikel D (2015). 
22 Prosecutor v Thomas Lubanga Dyilo, Judgment pursuant to Article 74 of the Statute, ICC-01/04-
01/06-2842, 5 April 2012, Trial Chamber I, International Criminal Court paras 641-731. 
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as the Rome Statute’s 15-year cut off, to avoid accountability, despite intentionally 

recruiting children who are clearly below 18. Thus, the definitional gap functions less 

as a factual uncertainty and more as a legal loophole that shields perpetrators.23 

The international human rights norms violated by this includes norms such as the right 

to special protection and care as outlined in the CRC.24  Additionally, the recruitment 

and use of children in armed conflict violate the right to the highest attainable standard 

of health,25 and the right to be free from torture or cruel, inhuman, or degrading 

treatment.26 These norms collectively affirm that children, regardless of age, are 

entitled to comprehensive protection from practices that compromise their physical, 

mental, and emotional well-being. The continued recruitment of children aged 15 to 

17, therefore, not only breaches these rights but also undermines the integrity of the 

international child protection regime. 

The jurisprudence of the ICC and hybrid tribunals reflects this incoherence. In 

Prosecutor v Thomas Lubanga Dyilo,27 the ICC’s first conviction under the Rome 

Statute, the ICC found Lubanga guilty of the war crimes of conscripting, enlisting, and 

using children under the age of 15 to participate actively in hostilities.28 The judgment 

engaged in considerable detail with the psychological and physical harms suffered by 

child soldiers, acknowledging the long-term impact of their recruitment and use in 

armed conflict.29 In contrast, Prosecutor v Dominic Ongwen involved a former child 

soldier who had himself been abducted by the Lord’s Resistance Army (LRA) at the 

age of nine.30 Despite this background, the ICC did not fully explore how Ongwen’s 

own victimisation as a child soldier shaped his later conduct as an adult commander.31 

While the Trial Chamber acknowledged his abduction and indoctrination, it largely 

avoided a deeper legal analysis of the implications of this history on his criminal 

responsibility.32 This omission may reflect legal constraints or evidentiary limitations, 

                                                
23 Chaikel D (2025). 
24 See for example articles 19 and 32 to 36 of the CRC.  
25 Article 24 of the CRC. 
26 Article 37 of the CRC. 
27 Prosecutor v Thomas Lubanga Dyilo, Judgment pursuant to Article 74 of the Statute, ICC-01/04-
01/06-2842, 5 April 2012, Trial Chamber I, International Criminal Court. 
28 Prosecutor v Thomas Lubanga Dyilo ICC-01/04-01/06-2842 para 1358. 
29 Prosecutor v Thomas Lubanga Dyilo ICC-01/04-01/06-2842 paras 601-628. 
30 Prosecutor v Dominic Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, Trial 
Chamber IX, International Criminal Court para 30. 
31 See Mushoriwa L ‘The Prosecutor v Dominic Ongwen Case Before the International Criminal Court: 
A Twail-er’s Perspective’ (2024) 37 South African Journal of Criminal Justice 109. 
32 Prosecutor v Dominic Ongwen Trial Judgment para 2592. 
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but it nonetheless reveals a missed opportunity to engage with the complex dual status 

of victim-perpetrators.33 

At the Special Court for Sierra Leone (SCSL), the Trial Chamber in Prosecutor v 

Charles Taylor similarly addressed the use of child soldiers but did not provide 

doctrinal clarity on the legal treatment of children aged 15 to 17.34 Meanwhile, the 

Kwoyelo case before Uganda’s International Crimes Division (ICD) offers a domestic 

perspective on these issues.35 Thomas Kwoyelo, like Ongwen, was abducted as a 

child and conscripted into the LRA.36 He later rose to the rank of mid-level commander 

and was convicted in 2024 for war crimes and crimes against humanity.37 His trial, the 

first of its kind in Uganda’s ICD, spanned more than 15  years and was marked by 

legal and procedural delays.38 Although tried in a domestic court, the parallels between 

the Kwoyelo and Ongwen cases are striking. Both cases highlight the challenge of 

reconciling the dual identity of individuals who are both victims and perpetrators of 

international crimes.39 The comparison underscores the broader difficulty of aligning 

national transitional justice mechanisms with international standards, particularly when 

addressing the legal and moral ambiguities surrounding the recruitment and use of 

older children in armed conflict. 

These cases expose a fundamental incoherence in the international legal system’s 

treatment of child soldiering, an incoherence rooted in the disconnect between the 

expansive, protective ethos of international human rights law and the narrow, 

prosecutorial logic of international criminal law. In Lubanga, the ICC’s decision was 

legally groundbreaking but normatively conservative.40 The ICC rigidly adhered to the 

Rome Statute’s 15-year threshold, despite overwhelming evidence that international 

                                                
33 Mushoriwa L (2024) 111. 
34Prosecutor v Charles Ghankay Taylor SCSL-03-01-1283. 
35 Uganda v Kwoyelo (alias Latoni) High Court (Uganda) International Crimes Division Case No. HCT-
00-ICD-SC-02 OF 2010. 
36 See Thomas Kwoyelo alias Latoni v Uganda (Constitutional Petition No. 36 of 2011) [2011] UGCC 10 
(22 September 2011) 3. 
37 Thomas Kwoyelo alias Latoni v Uganda Constitutional Petition No. 36 of 2011 page 3. 
38 Kasande SK ‘Uganda’s Long Road to Accountability: The Kwoyelo Verdict and Lessons for Future 
International Crimes Prosecutions’ 21 August 2024 available at https://www.ictj.org/latest-
news/uganda%E2%80%99s-long-road-accountability-kwoyelo-verdict-and-lessons-future-
international (accessed 07 July 2025). 
39 Prosecutor v Dominic Ongwen Trial Judgment para 2592; Uganda v Kwoyelo (alias Latoni) High Court 
(Uganda) para 111 read with the verdict in page 201. 
40 See Prosecutor v Thomas Lubanga Dyilo ICC-01/04-01/06-2842 paras 1351-.1358. 
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human rights law, particularly the CRC and its OPAC sets the protective bar at 18.41 

This legal minimalism effectively legitimised the recruitment of 15- to 17-year-olds by 

omission, reinforcing a hierarchy of victimhood that privileges younger children while 

rendering older ones legally invisible. 

Ongwen reveals an even deeper contradiction. Here, the ICC was presented with a 

rare opportunity to confront the complexities of victim-perpetrator identity i.e. Ongwen 

was abducted at age nine, indoctrinated, and rose through the ranks of the LRA.42 Yet, 

the ICC largely sidestepped the implications of this trajectory. While the judgment 

acknowledged his childhood abduction, it failed to meaningfully interrogate how his 

prolonged victimisation shaped his agency, culpability, and moral development.43 This 

omission is not merely a missed opportunity, it arguably reflects a structural 

unwillingness to integrate human rights-informed understandings of trauma, coercion, 

and rehabilitation into the criminal law framework. The result is arguably a 

jurisprudence that punishes without fully understanding, and that adjudicates without 

reconciling the lived realities of those it judges. 

The Kwoyelo case, prosecuted domestically in Uganda, mirrors these tensions. Like 

Ongwen, Kwoyelo was abducted as a child and became a commander in the LRA.44 

His trial, however, was marred by procedural delays and a lack of doctrinal clarity on 

how to treat former child soldiers who later commit atrocities.45 Despite operating 

outside the ICC, the ICD similarly failed to bridge the normative gap between 

protection and prosecution. The analogy between Ongwen and Kwoyelo underscores 

a systemic failure across jurisdictions, courts are ill-equipped or perhaps unwilling to 

grapple with the legal and moral ambiguity of individuals who are both victims and 

perpetrators. This reflects not just a gap in law, but a deeper crisis of legal imagination. 

This mini thesis contends that the persistent under-protection of children aged 15 to 

17 reflects not a gap in enforcement alone, but a fundamental structural deficiency in 

the architecture of international criminal law. The Rome Statute’s lower age threshold 

of 15 is arguably not merely a historical artifact, it is a deliberate doctrinal choice that 

                                                
41 See generally Prosecutor v Thomas Lubanga Dyilo ICC-01/04-01/06-2842; see article 1 of the CRC 
and articles 1 and 2 of the OPAC. 
42 Prosecutor v Dominic Ongwen Trial Judgment paras 30, 131, 132, and 134-138. 
43 Prosecutor v Dominic Ongwen Trial Judgment para 2592; Mushoriwa L (2024) 109. 
44 Thomas Kwoyelo alias Latoni v Uganda, Constitutional Petition No. 36 of 2011 page 3. 
45 Kasande SK (2024). 
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reveals deeper tensions within international law about how we define childhood, 

agency, and accountability.  

Moreover, this disjuncture has disproportionate implications for African states, which 

are both among the most frequent sites of child recruitment and the primary focus of 

international criminal intervention. According to the United Nations and other 

monitoring bodies, countries such as the Democratic Republic of Congo, Somalia, 

South Sudan, Nigeria, Mali, and the Central African Republic have consistently 

reported high rates of child soldier recruitment, often by non-state armed groups but 

also, in some cases, by government forces.46 For instance, in 2023 alone, over 8 600 

children were recruited across African conflict zones, with the Democratic Republic of 

Congo accounting for more than 1 800 cases.47 

While the ACRWC mirrors the CRC’s ‘straight-18’ standard, its enforcement has been 

hampered by weak regional institutions such as the African Committee of Experts on 

the Rights and Welfare of the Child (ACERWC), which lacks the enforcement power 

and resources of its global counterparts.48 The straight‑18 standard is the rights‑based 

position that no person under 18 should be recruited into armed forces or armed 

groups or permitted to take part in any hostilities, whether directly or indirectly.49  

It was first consolidated in the Cape Town Principles which defined a child soldier as 

any person under 18 involved with armed forces in any capacity,50 and expressly urged 

states to establish 18 as the minimum age for all forms of recruitment and 

participation.51  This approach subsequently shaped later interpretative frameworks 

such as the Paris Principles which operationalise the standard by treating all persons 

                                                
46 Van Tilburg L ‘Rising Wave of Child Soldiers in Africa: 5-year-olds Recruited’ 14 February 2025 
available at https://nationalsecuritynews.com/2025/02/rising-wave-of-child-soldiers-in-africa-5-year-
olds-enlisted/ (accessed 07 July 2025). See also UN News ‘Recruitment of Child Soldiers is on the 
Rise, Despite Global Commitments’ 31 December 2024 available at 
https://news.un.org/en/story/2024/12/1158661 (accessed 07 July 2025). 
47 Van Tilburg L (2025). 
48 Human Rights Watch ‘Statement to the African Committee of Experts on the Rights and Welfare of 
the Child’ 08 April 2025 available at https://www.hrw.org/news/2025/04/08/statement-african-
committee-experts-rights-and-welfare-child (accessed 14 July 2025). 
49 Rosen DM ‘Who Is A Child? The Legal Conundrum of Child Soldiers’ (2009) 25 Connecticut Journal 
of International Law 96. May also see Rosen DM ‘Child Soldiers, International Humanitarian Law, and 
the Globalization of Childhood’ (2007) 109 American Anthropological Association 296. 
50 Definitions Clause in the Cape Town Principles: The Cape Town Principles and Best Practices on the 
Prevention of Recruitment of Children into the Armed Forces and on Demobilization and Social 
Reintegration of Child Soldiers in Africa of April 1997. 
51 See clauses 1-4 of the Cape Town Principles. 
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under 18 associated with armed groups as children entitled to protection, release and 

reintegration.52   

The International Committee of the Red Cross (ICRC) further codifies this position in 

its Model Legislative Provisions, offering a straight‑18 legal option that prohibits 

recruitment and use of anyone under 18.53 Although the OPAC does not universally 

mandate straight‑18, permitting voluntary recruitment from age 16 with safeguards,54 

it nonetheless requires 18 as the minimum age for compulsory recruitment, bans all 

under‑18 participation in hostilities, and absolutely prohibits non‑state armed groups 

from recruiting anyone under 18.55   

This mini thesis seeks to engage with these contradictions and propose a normative 

realignment that would reconcile the competing logics of IHRL and ICL. By 

foregrounding the lived realities of children in armed conflict, interrogating the doctrinal 

basis of age thresholds in international law, and critically engaging with key 

jurisprudence, the study aims to contribute to both academic and policy debates on 

the future of child protection in conflict zones. It argues for a harmonised, child-

centred, and contextually responsive legal framework that extends full protection 

under international criminal law to all children under the age of 18. 

1.2. Problem Statement 

Despite the widespread ratification of the CRC and its OPAC ratified by 173 states as 

of 2025,56 a significant normative gap persists in international criminal law. While these 

instruments define a child as any person under the age of 18, the Rome Statute, 

specifically articles 8(2)(b)(xxvi) and 8(2)(e)(vii), criminalises the recruitment and use 

of children only under the age of 15. This discrepancy creates a protection gap for 

                                                
52 See clauses 2.1 and 3.0 of the Paris Principles: The Principles and Guidelines on Children Associated 
with Armed Conflicts or Armed Groups of February 2007. 
53 Part I option 1 provisions of the International Committee of the Red Cross Model Legislative 
Provisions: Model Legislative Provisions on the Recruitment or Use of Children in Armed Conflict of 
2013. 
54 Article 3(1) of the OPAC. 
55 Articles 1 and 2 of the OPAC. 
56 Oppier Y ‘Signatory States and Parties to the Convention on the Rights of the Child’ 16 December 
2021 available at https://www.humanium.org/en/convention/signatory-states/ (accessed 14 October 
2025); Office of the Special Representative of the Secretary-General for Children and Armed Conflict 
‘Optional Protocol on the Involvement of Children in Armed Conflict’ available at 
https://childrenandarmedconflict.un.org/tools-for-action/opac/ (accessed 14 October 2025). 
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children aged 15 to 17, a group often most vulnerable to recruitment in modern armed 

conflicts. 

This definitional divergence has led to fragmented jurisprudence. For instance, while 

the ICC in the Lubanga case adhered strictly to the 15-year threshold, the Special 

Court for Sierra Leone (SCSL) in the Prosecutor v Charles Taylor case emphasised 

broader protections under customary international law, implicitly recognising the 

vulnerability of children.57 Herein, it is  imperative to note that the SCSL had jurisdiction 

over individuals who were 15 years or older at the time of the alleged criminal 

offence.58 However, despite  having the jurisdiction, the SCSL chose not to prosecute 

any child.59 This decision reflects the SCSL’s mandate to focus on those bearing the 

greatest responsibility,60 and its recognition of child soldiers primarily as victims 

requiring protection rather than punishment.61 This approach aligned with the Court’s 

child‑protection principles, which emphasised the best interests, security, and 

well‑being of children, and ensured that their involvement remained limited and 

safeguarded.62 Such inconsistencies weaken enforcement mechanisms and allow 

recruiters to exploit legal loopholes. 

Moreover, by failing to extend full criminal protection to all children under 18, 

international criminal law directly undermines the best interests of the child principle, 

entrenches impunity, and reflects a structural incoherence that compromises the 

effectiveness and legitimacy of international legal protections. The problem is further 

exacerbated in conflict-affected African states, where the failure of domestic systems 

to fill this normative void contributes to the systemic under-protection of child 

soldiers.63 This problem is particularly acute in states such as the Democratic Republic 

                                                
57 Grover SC Child Soldier Victims of Genocidal Forcible Transfer: Exonerating Child Soldiers Charged 
With Grave Conflict-related International Crimes (2012) 63. See also Prosecutor v Charles Ghankay 
Taylor SCSL-03-01-1283 para 1606. 
58 Article 7(1) of the Statute of the Special Court for Sierra Leone, Agreement between the United 
Nations and the Government of Sierra Leone pursuant to United Nations Security Council Resolution 
1315 (2000). 
59 Grover SC (2012) 73. 
60 Article 1(1) of the Statute of the SCSL. See also Rosen DM (2007) 303. 
61 See the introduction section of the Special Court for Sierra Leone: Principles and Procedures for the 
Protection of Children in the Special Court (2003). 
62 See generally the Principles and Procedures for the Protection of Children in the Special Court. 
63 UN News (2024). 
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of Congo, Sudan, Somalia, Mozambique, and the Sahel region, where the recruitment 

and use of children by armed groups remains widespread.64 

1.3. Aims and Objectives 

This study aims to  examine the inconsistency between international human rights law 

and international criminal law in the protection of children from recruitment as child 

soldiers, particularly the exclusion of children aged 15 to 17 from the Rome Statute’s 

protective ambit.  

The objectives are: 

i)To examine the inconsistencies in the international legal framework on the age of 

recruitment of child soldiers, and the practical impact of the inconsistencies in the legal 

differentiation of legal age of protection in International Criminal Law and International 

Human Rights Law. 

ii)To evaluate the factors that lead to inconsistencies in the protection of children from 

recruitment as child soldiers. 

iii)To examine the jurisprudence of the ICC, Special Court for Sierra Leone and 

International Crimes Division of Uganda on child soldiers. 

1.4. Research Questions 

The core research question that this thesis seeks to answer is: To what extent does 

the normative and jurisprudential inconsistency within international criminal law 

undermine the protection of children aged 15 to 17 from recruitment into armed 

conflict, and how can international legal frameworks be reformed to close this 

protection gap? 

The sub-questions to this research are: 

(i) To what extent does the current international legal framework governing the 

prohibition of child soldier recruitment coherently define and protect children across 

legal regimes? 

                                                
64 UN News (2024). 
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(ii) What structural, political, and legal factors hinder the effective implementation and 

enforcement of international norms prohibiting the recruitment and use of child 

soldiers, particularly children aged 15 to 17? 

(iii) How have inconsistencies in international and domestic jurisprudence contributed 

to enforcement challenges and protection gaps with respect to International 

Humanitarian Law and International Human Rights Law, for children involved in armed 

conflict? 

1.5. Research Methodology 

This mini thesis adopts a qualitative legal research methodology, primarily doctrinal 

and theoretical analysis. The purpose of this approach is to examine the normative 

adequacy and coherence of the international legal framework governing the definition 

and protection of child soldiers, particularly those aged between 15 and 17, who 

remain under-protected in current international criminal law. 

The doctrinal component of this study entails an analysis of primary legal sources, 

including treaties, conventions, protocols, and international jurisprudence. Key legal 

instruments to be examined include the Rome Statute of the International Criminal 

Court, the Geneva Conventions of 1949 and their Additional Protocols I and II; the 

CRC; the OPAC; and the ACRWC. 

Furthermore, case law from international courts, tribunals and domestic courts, 

including the ICC, the SCSL, and the ICD, will be analysed. Key cases including 

Prosecutor v Thomas Lubanga Dyilo, Prosecutor v Dominic Ongwen, Prosecutor v 

Charles Taylor, and Uganda v Thomas Kwoyelo will serve as focal points for evaluating 

judicial reasoning, interpretive approaches to age thresholds, and the application of 

child protection norms in international criminal adjudication. 

In addition to primary sources, the thesis will engage extensively with secondary legal 

sources, including academic journal articles, books and book chapters, United Nations 

(UN) reports and expert commentaries. These materials will provide doctrinal context, 

theoretical insight, and critical perspectives on how the protection gap for children 

aged 15 to 17 has emerged and persisted across legal regimes. 

This study will adopt a desktop data collection methodology. The analytical scope 

remains firmly within the normative, theoretical, and jurisprudential dimensions of 
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international criminal law, human rights law, and humanitarian law, with a particular 

focus on the recruitment and use of child soldiers and former child soldiers in Africa. 

1.6. Literature Review 

The literature addressing the legal status and protection of child soldiers is vast and 

increasingly nuanced, yet it remains uneven in scope and depth, with certain areas, 

such as national implementation or the experiences of specific groups, receiving less 

consistent attention. This inconsistency has led to gaps in understanding the 

fragmented legal interpretations across jurisdictions. 

Much of the literature operates within a consensus that child soldiering is inherently 

reprehensible and legally impermissible.65 However, a deeper analysis reveals 

significant fragmentation, both in how scholars conceptualise childhood, agency, and 

responsibility, and in how international legal regimes operationalise protection. At the 

heart of this fragmentation lies the under-examined issue of age-based thresholds and 

their implications for legal accountability. 

The phenomenon of child soldiers has received considerable attention in international 

criminal law, with scholars attempting to unpack its legal, moral, and political 

dimensions. Central to these discussions is the contested definition of who qualifies 

as a child and a child soldier within international legal instruments. While the CRC and 

the ACRWC define a child as any person below the age of 18,66 the Rome Statute’s 

misalignment when it comes to the age threshold on the recruitment of children in 

hostilities creates a significant protection gap for children aged 15 to 17. 

The term ‘child soldier’ is defined only by soft law instruments and resultantly, has no 

binding or authoritative effect.67 Okereke et al argue that this lack of definition thwarts 

the effectiveness of legal standard’s prohibitory nature insofar as child soldiers are 

concerned.68 This mini thesis concurs with this argument as the failure to adequately 

capture the definition of who is a child soldier on legally binding instruments directly 

                                                
65 Barstad K ‘Preventing the Recruitment of Child Soldiers: The ICRC Approach’ (2008) 27 Refugee 
Survey Quarterly 142. 
66 Article 1 of the CRC and article 22(2) of the African Charter. 
67 Okereke ON, Nnawulezi U & Magashi SB et al ‘Addressing Challenges and Development in Enforcing 
International Laws on Child Soldiers: The Need for Legal Reform’ (2024) 5 Journal of Law and Legal 
Reform 1947. 
68 Okereke ON, Nnawulezi U & Magashi SB et al (2024) 1947. 
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links to the failure to curb the ongoing issue of child soldiering. The instruments which 

define a child soldier are merely persuasive in nature and do not possess enough 

strength to curb this phenomenon.69 

The Paris Principles define a child soldier as, 

‘any person below 18 years of age who is or who has been recruited or used 

by an armed force or armed group in any capacity, including but not limited to 

children, boys and girls used as fighters, cooks, porters, messengers, spies or 

for sexual purposes. It does not only refer to a child who is taking or has taken 

a direct part in hostilities.’70 

Preceding the Paris Principles are the Cape Town Principles which provided a 

narrow definition of a child soldier as any person under 18 who is part of an armed 

force or group in any capacity, including girls used for sexual purposes, thereby 

capturing children beyond those carrying arms.71 In operational terms, prevention 

and protection are further structured by the Vancouver Principles on Peacekeeping 

and the Prevention of the Recruitment and Use of Child Soldiers, a set of 17 

political commitments launched in 2017 with implementation guidance periodically 

updated to embed child‑protection across United Nation (UN) peace operations.72  

The normative frame of this mini thesis is also situated within African Union (AU) 

Agenda 2063, notably the aspirations for a peaceful, secure Africa that cares for 

children and prioritises people‑centred development,73 and aligned with the UN 

Sustainable Development Goals (SDGs), especially target 8.7 which aims to 

eliminate worst forms of child labour, including recruitment and use of child soldiers 

and target 16.2, seeking to end abuse, exploitation, trafficking and all forms of 

violence against children.74 These definitions shall be adopted throughout this mini 

thesis, given their comprehensiveness and consistency with human rights 

principles. 

                                                
69 Ibid 1948. 
70 Clause 2.1 of the Paris Principles. 
71 Definition clause of the Cape Town Principles; Mushoriwa L & Nortje W (2025) 8-9. 
72 Vancouver Principles on Peacekeeping and the Prevention of the Recruitment and Use of Child 
Soldiers, Dallaire Institute (2024). 
73 African Union ‘Agenda 2063: The Africa We Want’ available at https://au.int/en/agenda2063/overview 
(accessed 26 February 2026). 
74 United Nations ‘Sustainable Development’ Department of Economic and Social Affairs available at 
https://sdgs.un.org/goals/goal16#targets_and_indicators (accessed 26 February 2026). 
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Drumbl interrogates the binary legal framing of child soldiers as either victims or 

perpetrators.75  Drumbl’s work is particularly salient to this mini thesis, as it calls for a 

reconceptualisation of child soldiering through the lens of complex victimhood.76  

However, Drumbl’s primary focus is on post-conflict justice and reintegration rather 

than the normative architecture of age thresholds in ICL.77 This mini thesis observes 

that while Drumbl’s victim–perpetrator framework remains foundational in 

understanding the complex identities of child soldiers, it inadvertently reinforces the 

legal invisibility of older minors by not sufficiently interrogating the structural legal 

frameworks that exclude them from protection.  

More recent scholarship has however begun to fill this gap. Okereke et al , for instance, 

acknowledge that 15 to under 18-year-olds are not protected by international legal 

framework particularly the Rome Statute, from being recruited as child soldiers.78 They 

contend that the 15-year protection threshold is not conducive as regional instruments 

such as the ACRWC and the domestic legislation of many African countries stipulate 

that a child is a person below the age of 18.79 They furthermore argue that this age 

threshold is unreasonable and unacceptable and should be increased to 18 in 

alignment with other international legal instruments such as the CRC’s guidelines 

alongside the ACRWC.80 

Gendered analyses, such as those offered by Sifris and Tanyag, have added valuable 

insights into the ways in which international law fails to account for the intersectional 

vulnerabilities of female child soldiers.81 They highlight how legal regimes 

systematically erase the gendered dimensions of recruitment, exploitation, and 

reintegration.82  In support of this view is Okereke et al who argue that female child 

soldiers appear to be invisibly represented within international law.83 They assert that 

                                                
75 Drumbl MA Reimagining Child Soldiers in International Law and Policy (2012) United States: OUP 
Oxford. 
76 Drumbl MA (2012) 36-37. 
77 See generally Drumbl MA, 2012. Also see Drumbl MA ‘Victims Who Victimise’ (2016) 4 London 
Review of International Law 217 246. 
78Okereke ON, Nnawulezi U & Magashi SB et al (2024) 1950. 
79 Okereke ON, Nnawulezi U & Magashi SB et al (2024) 1950. 
80 Okereke ON, Nnawulezi U & Magashi SB et al (2024) 1952. 
81 Sifris R & Tanyag M ‘Intersectionality, Transitional Justice, and the Case of Internally Displaced Moro 
Women in the Philippines’ (2019) 41 Human Rights Quarterly 402-403. 
82 Sifris R & Tanyag M, 2019, 402-403. See also Ní Aoláin F & Rooney E ‘Underenforcement and 
Intersectionality: Gendered Aspects of Transition for Women’ (2007) 1 The International Journal of 
Transitional Justice 338 354. 
83 Okereke ON, Nnawulezi U & Magashi SB et al (2024) 1965. 
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processes within the international criminal discourse in relation to child soldiers exhibit 

masculine traits and they consign the biological vulnerabilities of child soldiers to male 

children.84 Although not centrally focused on the age threshold issue, these emphasis 

on structural exclusion and invisibility complements this mini thesis’s concern with 

legal marginalisation and selective recognition.  

Articles 8(2)(b)(xxvi) and 8(2)(e)(vii) of the Rome Statute mirror language found in the 

Additional Protocols to the Geneva Conventions,85  which were drafted in an era when 

global conceptions of childhood diverged significantly from contemporary 

understandings. Mushoriwa and Nortje observed that the failure of states to 

adequately exercise their duty of care and to protect children from being recruited into 

hostilities directly speaks to state’s failure to uphold the best interests of the child 

principle.86  Had states taken their duty to care and protect seriously, such arguments 

would not have been had. 

Bameka poses the long overdue question of ‘what to do with children victimised by 

child soldiers?’87 Albeit not a central issue to  this thesis, it assists in substantiating the 

argument brought forth herein. Bameka argues that on several occasions, the ICC had 

failed to grasp this question.88 This thesis contends that inasmuch as this question is 

an imperative one and is by no means trivialised herein, questions like these would 

have ceased to exist if the states did not fail in their duty to uphold the best interests 

of the child principle. Should states have taken their duty to care and protect children 

from being recruited into armed hostilities to begin with,89 the notion of children being 

victimised by other children would have been a farfetched stipulation. As it is often 

asserted by scholars that no child belongs in war,90 no child deserves to be victimised 

by another either. All children deserve equal protection. In this regard, this thesis 

argues that for as long as the protection gap for 15- to 17-year-olds still exists, this 

category of children will continue to be victimised. 

                                                
84 Okereke ON, Nnawulezi U & Magashi SB et al (2024) 1967. 
85 Protocols Additional to the Geneva Conventions. 
86 Mushoriwa L & Nortje W (2025) 16. 
87 Bameka CM ‘Narrowing the Gap in the Access to Justice for Child Victims in Post Conflict Societies: 
An Analysis Stemming from the Construction of Child Soldiers in International Law and Policy’ (2023) 
17 The International Journal of Transitional Justice 142. 
88 Bameka CM (2023) 142. 
89 Mushoriwa L & Nortje W (2025) 16. 
90 Mushoriwa L & Nortje W (2025) 8. 
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The Rome Statute’s provisions are also misaligned with normative developments in 

international law, which increasingly recognise 18 as the minimum age for military 

involvement.91 In her work, Chaikel argues that children between the ages of 15 and 

17 are left in a state of legal limbo.92 These children are deprived of the protection 

conferred on those below the age of 15 and fall outside the jurisdictional scope of the 

ICC.93 Chaikel contends that the Rome Statute’s 15-year threshold is outdated and 

advocates for its amendment to align with the broader 18-year standard accepted in 

international human rights and humanitarian law.94  

Masol offers a further critique of the Rome Statute’s age threshold, arguing that it 

reflects a compromise between international humanitarian law and international 

human rights law.95  He asserts that in the Prosecutor v Thomas Lubanga Dyilo case,  

the ICC prioritised IHL over IHRL when interpreting the crime of recruiting child soldiers 

under 15 years.96  According to Masol, the ICC had the opportunity to invoke human 

rights norms to expand protections and elevate the normative standard, but instead 

reinforced a narrow, statute-bound interpretation.97 Masol concludes by 

recommending a more integrated approach, one that gives greater weight to human 

rights norms in order to better protect children involved in armed conflicts.98  

While much of the literature addresses the need for accountability in relation to child 

recruitment, relatively few works focus specifically on the legal invisibility of older child 

soldiers. This demographic is often exploited under the guise of ‘voluntary recruitment,’ 

despite being subjected to manipulation, coercion, or economic necessity.99 These 

children fall into a legal grey area i.e., too old to benefit from protection under the 

Rome Statute, yet too young to provide genuine, informed consent to military service. 

There is an urgent need for a consistent, age-inclusive protective framework that treats 

all individuals under 18 as equally entitled to legal safeguards. Mushoriwa and Nortje 

                                                
91 See for example the provisions of article 22 of the ACRWC. 
92 Chaikel D (2015). 
93 Chaikel D (2015). 
94 Chaikel D (2015). 
95 Masol S ‘War Crimes of Conscription, Enlistment and Use of Child Soldiers’ (2020) 3 Humanitäres 
Völkerrecht: Journal of International Law of Peace and Armed Conflict 193 208. 
96 Masol S (2020) 199-200. 
97 Masol S (2020)  200. 
98 Masol S (2020) 208.  
99 Sánchez Mera S ‘The Crime of Child Recruitment and State Responsibility -Towards the Integral 
Protection of the Child’ in Khan RU & Bhuiyan JH (eds) Human Rights and International Criminal Law 
(2022) 142-143. 
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reinforce this point by arguing that all forms of recruitment, regardless of whether they 

are labelled ‘voluntary’ or ‘compulsory’, are contrary to the best interests of the child 

and must be categorically prohibited.100  

Rasakandan and Tehrani examine five key treaties, the Rome Statute, CRC, OPAC, 

and the Additional Protocols to the Geneva Conventions, and highlight inconsistencies 

in age thresholds and enforcement.101  Their key insight is that the under-15 threshold 

represents a compromise between military necessity and humanitarian ideals, while 

the under-18 standard reflects a more protective, rights-based approach.102   

It is often asserted that child soldiering is prohibited, however this thesis argues 

otherwise. Child soldiering is not absolutely prohibited as there is a lack of protection 

for 15 to under 18-year-olds under the Rome Statute which inadvertently perpetuates 

child soldiering.103 For as long as there is no alignment between international legal 

instruments in this respect, children will continue to be recruited and recruiters having 

a way to circumvent legal accountability as they continue to divulge in this supposedly 

frowned upon phenomenon.  

Although legal scholars have proposed various approaches to close the protection 

gap, including harmonisation with child rights instruments, interpretative evolution of 

the Rome Statute, and normative reinterpretation of ‘voluntariness,’ the recruitment of 

children continues to fall through the cracks.104  Even so-called voluntary recruitment 

at sixteen or 17 is rarely fully informed or free of coercive pressures.105 

Adding to this, recent empirical studies underscore that the persistence of child soldier 

recruitment in African conflict zones is deeply intertwined with both the legal protection 

gap and the socio-political realities of weak governance, poverty, and protracted 

insecurity. Faulkner highlights that despite widespread ratification of international 

instruments like the CRC and OPAC, millions of children across Africa remain 

                                                
100 Mushoriwa L & Nortje W (2025) 15-16. 
101 Rasakandan S & Tehrani PM ‘Protection of Children from Recruitment and Use in Armed Conflict: 
Role of International Legal Framework’ (2022) 15 Journal of Politics and Law 230 241. 
102 Rasakandan S & Tehrani PM (2022) 239. 
103 Govender N ‘Through the Lens of the ICJ: Bridging the Gap Between Human Rights and 
Humanitarian Norms in the Legal Protection for Child Soldiers’ (2024) 27 PER / PELJ 4. 
104 See for example UN News (2024). This protection gap is particularly evident in armed conflicts in 
the DRC, Uganda, Liberia, Sierra Leone, and Côte d’Ivoire, where child recruitment persists despite 
existing legal frameworks.  
105 Drumbl MA ‘The (self)identity of the child soldier: international law and best practices’ in Freeman M 
& Taylor N (eds) Children’s Right to Identity, Selfhood and International Family Law (2025) 286. 
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vulnerable to recruitment due to the absence of enforceable protections for children 

aged 15 to 17.106  

Similarly, Haupt emphasises that armed groups exploit the structural vulnerabilities of 

impoverished communities, particularly in regions like the Sahel, DRC, and Somalia, 

where state presence is weak and legal accountability is minimal.107 These conditions 

allow recruiters to operate with impunity, perpetuating cycles of violence and 

reinforcing the marginalisation of older minors who fall outside the narrow 

prosecutorial scope of international criminal law.108 

While much has been written about how the ICC disproportionately prosecutes African 

defendants, less attention has been given to how legal gaps, such as the under-15 

age threshold for child soldier recruitment, functionally abandon African children to 

continued exploitation. This is the gap in the available knowledge that this thesis seeks 

to address. 

1.7. Chapter Overview 

Chapter 1: Introduction 

This chapter sets out the research aim, objectives, and questions, and provides the 

rationale for the study’s methodology, including its focus on specific jurisdictions. It 

also defines the legal and normative gap this thesis seeks to address, arguing for a 

rights-based, age-inclusive approach to child soldier protection. 

Chapter 2: International Legal Frameworks on Child Soldiers 

This chapter undertakes a doctrinal analysis of the key international instruments 

governing child soldier recruitment, including the CRC, OPAC, the Geneva 

Conventions and their Additional Protocols, the ACWRC, and the Rome Statute. It 

engages with the inconsistencies in age thresholds and legal definitions, highlighting 

how such fragmentation undermines uniform protection. Special attention is given to 

the legal invisibility of children aged 15 to 17, whose protection is often left to non-

                                                
106 Faulkner CM ‘Why Child Soldiering Persists in Africa’ Human Rights & Development 25 February 
2024 available at https://gjia.georgetown.edu/2024/02/25/why-child-soldiering-persists-in-africa/ 
(accessed 07 July 2025) 
107 Haupt N ‘Keeping the Spotlight on Africa’s Child Soldiers’ 07 January 2025 available at 
https://issafrica.org/iss-today/keeping-the-spotlight-on-africa-s-child-soldiers (accessed 07 July 2025). 
108 Haupt N (2025). 
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binding soft law. The chapter argues that these contradictions reflect a structural failure 

to uphold the principle of the best interests of the child and lays the foundation for later 

chapters that examine the jurisprudential and enforcement consequences of this gap. 

Chapter 3: Jurisprudence of the International Criminal Court, the Special Court 

for Sierra Leone, and International Crimes Division of Uganda 

This chapter examines key judgments from the ICC (Lubanga and Ongwen), the SCSL 

(Charles Taylor), and Uganda’s ICD (Kwoyelo), to evaluate how courts have 

operationalised the 15-year threshold. The chapter interrogates whether these judicial 

approaches have evolved to reflect broader human rights standards or continue to 

replicate outdated and narrow interpretations. It argues that jurisprudence remains 

inconsistent and normatively limited, often erasing the complexity of child victimhood 

and agency, particularly for children just below the age of 18. 

Chapter 4: Enforcement Challenges and Protection Gaps 

This chapter examines the normative, institutional, and structural challenges that 

hinder the effective enforcement of international legal norms prohibiting the 

recruitment of child soldiers, particularly those aged 15 to 17. It argues that the 

exclusion of this age group from criminal protection, as highlighted by the Rome 

Statute, reflects not just a legal oversight but a deeper systemic bias that 

disproportionately affects African children. Drawing on case studies from the DRC, 

Uganda, and Liberia, the chapter critiques the failure of states and international actors 

to uphold the best interests of the child and problematises the reliance on ‘voluntary 

recruitment’ narratives. The DRC, Uganda, and Liberia are selected because each 

reveals a different structural failure in the protection of child soldiers i.e the ICC’s 

under-15 limitation in DRC cases, victim–perpetrator and enforcement inconsistencies 

in Ugandan case studies, and regional accountability gaps as envisaged in Liberia. 

Collectively, they demonstrate the systematic marginalisation of 15–17-year-olds in 

international and domestic legal frameworks. This chapter ultimately calls for the 

harmonisation of legal standards and a rights-based enforcement model that treats all 

children under 18 as equally entitled to protection and accountability. 

Chapter 5: Conclusion and Recommendations 
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The last chapter synthesises the key findings of the research. It argues that the current 

international legal framework, by failing to consistently protect children aged 15 to 17, 

reinforces a dangerous protection gap that undermines the efficacy of child protection 

regimes and international accountability mechanisms. 
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CHAPTER TWO 

INTERNATIONAL LEGAL FRAMEWORKS ON CHILD SOLDIERS 

While international law seeks to protect children from being recruited into armed 

conflicts, the Rome Statute leaves children aged 15–17 in a legal vacuum.109 This 

chapter examines the international legal instruments which seek to protect children 

from being recruited as child soldiers and show how this gap undermines child 

protection. It will dwell on international legal instruments such as the Geneva 

Conventions and their Additional Protocols,110 the CRC and its OPAC,111 the 

ACRWC112 and the Rome Statute. 

2.1. Key International Legal Instruments 

A child soldier is defined in the Paris Principles as any person under the age of 18 who 

has been recruited into armed conflict and utilised by armed forces or groups for 

various purposes inclusive of fighters, cooks, scouts, messengers, for sexual purposes 

etc.113 However, this definition is only encapsulated in soft law instruments, which, as 

observed by Okereke et al,114 have no authoritative value, only a persuasive one.115 

This lack of consensus on the definition of a child soldier exposes the effectiveness of 

legal standard’s prohibitory nature in relation to the issue of child soldiering to 

failure.116 The failure to adequately capture the definition of who qualifies as a child 

soldier on legally binding instruments is directly proportional to the failure to curb the 

global crisis of child soldiering. This is however not the pivotal issue to this thesis and 

                                                
109 Rome Statute of the International Criminal Court, 1998 United Nations Diplomatic Conference of 
Plenipotentiaries on the Establishment of an International Criminal Court (1998). 
110 Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the Protection of 
Victims of International Armed Conflicts (Protocol I), 8 June 1977; Protocol Additional to the Geneva 
Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International Armed 
Conflicts (Protocol II), 8 June 1977. 
111 Convention on the Rights of the Child, 1989 United Nations General Assembly Resolution 44/25 
(1989), Optional Protocol to the Convention on the Right of the Child on Involvement of Children in 
Armed (2000). 
112 African Charter on the Rights and Welfare of the Child, 1990 Organization of African Unity (OAU) 
Summit, Addis Ababa, Ethiopia (1990). 
113 Clause 2.1 of the Paris Principles- The Principles and Guidelines on Children Associated with Armed 
Conflicts or Armed Groups of February 2007. 
114 See generally Okereke ON, Nnawulezi U & Magashi SB et al  (2024) 1941 1976. 
115 Okereke ON, Nnawulezi U & Magashi SB et al (2024) 1947. 
116 Okereke ON, Nnawulezi U & Magashi SB et al (2024) 1947-1948. 
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thus, at this point it is imperative to shift to some of the international legal instruments 

which seek to protect children from being recruited as child soldiers. 

2.1.1. The Geneva Conventions of 1949 and their Additional Protocols 

International Law has been proactive in its attempt to implement laws which seek to 

protect children from being recruited as child soldiers.  The use of children in hostilities 

is not a recent phenomenon,117 for instance World War II was rife with child soldiers.118 

It was however the Geneva Conventions of 1949 which laid the groundwork for the 

protection of civilians, including children, during armed conflicts.119 Additional 

Protocols I and II of 1977 specifically address the participation of children in hostilities 

essentially forming a basis for the protection of child soldiers.  

This mini thesis concurs with Jha who stipulates that the mere fact that child soldiering 

goes way back to the World War II period, but  it is only protocols which were 

promulgated in 1977 that formed a basis for protection of children during armed 

conflicts, perhaps means that child soldiering was not considered to be a significant 

issue prior the Additional Protocols.120 This thesis concurs with this view and asserts 

that had child soldiering been considered a dangerous practice which needed to be 

prohibited from the onset, then reasonable steps should have been taken to attempt 

curb this practice. 

During the 1974 to 1977 Diplomatic Conference, delegates compromised on 15 as the 

minimum age to secure consensus, adopting a rule that prohibits recruitment or 

participation under 15 and, for those 15–17, requires priority to the oldest; the travaux, 

as reflected in the International Committee of the Red Cross (ICRC) Commentary, 

show this was a balance between humanitarian protection and states’ military or 

practical concerns, and both Article 77(2) of Protocol I and article 4(3)(c) of Protocol II 

were adopted by consensus on this basis.121 

                                                
117 Diaz SJ ‘An Elusive Mandate: Enforcing the Prohibition on the Use of Child Soldiers’ (2019) 39 
Children’s Legal Rights Journal 264 -265; Ferreira R ‘Child Soldiers in African Wars’ (2009) 7 African 
Sabinet Journals 37. 
118 Diaz SJ (2019) 264. 
119 Nylund BV Child Soldiers and Transitional Justice: Protecting the Rights of Children Involved in 
Armed Conflicts (2016) 38. 
120 Jha UC Child Soldiers: Practice, Law and Remedies (2018) 129. 
121 International Committee of the Red Cross Commentary of 1987 to Article 77 of the Additional 
Protocol I of 8 June 1977 to the Geneva Conventions of 12 August 1949 paras 3173-3175; International 
Committee of the Red Cross, Commentary of 1987 to Article 4 of the Additional Protocol II of 8 June 

https://uwcscholar.uwc.ac.za/home 



30 
 

Article 77(2) of Protocol I and article 4(3)(c) of Protocol II emphasise that children 

under the age of 15 should not take a direct part in hostilities. Under International 

Humanitarian Law, a child is someone below the age of 18,122 however several 

scholars have stipulated that under the Geneva Conventions it is someone below the 

age of 15.123  This mini thesis contends that, contrary to scholarly views that interpret 

the Geneva Conventions as defining a child as someone below the age of 15, articles 

77 of Protocol I and 4(3) of Protocol II support a broader definition of childhood as 

encompassing all individuals under 18.  

The use of the terms ‘children’ and ‘children who have not attained the age of 15’ in 

both provisions suggests a deliberate distinction, indicating that while all persons 

under 18 are considered children, those under 15 are afforded additional protections, 

particularly regarding direct participation in hostilities. The specific mention of ‘under 

15’ does not redefine the general term ‘child’ but rather highlights a specific protection 

within that broader category. 

These provisions however do not provide absolute prohibition as far as the use of 

children in armed conflicts is concerned. Even children between the ages of 15 to 17 

are left with absolutely no protection whatsoever from being recruited. This reveals 

that children between these ages have always been in an unfair position as far as their 

recruitment into hostilities is concerned. 

2.1.2. The Convention on the Rights of the Child and its Optional Protocol on the 

Involvement of Children in Armed Conflict 

The CRC, adopted by the United Nations General Assembly in 1989, also addresses 

the issue of child soldiers. In accordance with article 38 of the CRC, state parties are 

required to take ‘all feasible measures’ to ensure that children under the age of 15 do 

not take a direct part in hostilities.124  This provision also does not provide an absolute 

prohibition on the recruitment of children into armed conflicts, and children between 

15 and 17 years of age are left at an even more vulnerable position.  

                                                
1977 to the Geneva Conventions of 12 August 1949 paras 4517- 4519; International Committee of the 
Red Cross Practice Relating to Rule 136: Recruitment of Child Soldiers. 
122 International Committee of the Red Cross Customary International Humanitarian Law Database Rule 
135: Children (2005). 
123 See for example Nylund BV (2016) 36 and Jha UC (2018) 131. 
124 Article 38 of the CRC. 
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The Optional Protocol however provides a more stringent prohibition as it raises the 

minimum age for direct participation in hostilities to 18 years.125 Article 1 and article 2 

of the Optional Protocol obligates state parties to prevent the recruitment of children 

under 18 into armed conflicts. This 18-year age threshold applies to compulsory 

recruitment by government armed groups and both compulsory and voluntary 

recruitment by non-government armed groups.126  

The double standard of the OPAC, is that it permits for the ‘voluntary recruitment’ of 

children into armed conflict by state armed groups of children above the age of 16.127  

Armed groups often rationalise the recruitment of 15-to-17-year-olds as ‘voluntary’ 

participation.  Moreover, as the name suggests, the Protocol is optional, meaning that 

states can simply choose not to sign or ratify it, thereby avoiding its obligations 

altogether.128 This undermines the universality and consistency of protections for 

children in armed conflict. 

In contexts of poverty, displacement, and insecurity, voluntariness is often illusory.129 

Children often volunteer under push factors such as poverty, displacement, , loss of 

family protection, and lack of education etc, which make armed groups appear as the 

only survival option.130 At the same time, pull factors, including promises of 

employment, food, protection, status, belonging, or revenge, make recruitment appear 

attractive or inevitable for children.131 Structural violence, community pressure, and 

lack of alternatives compel children to join armed groups, blurring the line between 

voluntary and forced recruitment.132 The notion of voluntary recruitment of children is 

a legal fiction that masks underlying coercion. As Mushoriwa and Nortje argue, no child 

belongs in war,133 and this mini thesis concurs with this view.  

                                                
125 See articles 1 and 2 of the OPAC. 
126 Article 3 of the OPAC. May also see Jha UC (2018) 8. 
127 Article 3 of the OPAC; Jha UC (2018) 8. 
128 173 countries have ratified the OPAC, while 7 countries have signed but not yet ratified it. United 
Nations Treaty Collection ‘Status of Treaties’ available at 
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11-
b&chapter=4&clang=_en  (accessed 03 March 2026). 
129 Drumbl MA ‘The (self)identity of the child soldier: international law and best practices’ in Freeman M 
& Taylor N (eds) Children’s Right to Identity, Selfhood and International Family Law (2025) 286. 
130 Mushoriwa L & Nortje W (2025) 11. 
131 Mushoriwa L & Nortje W (2025) 11. 
132 Drumbl MA ‘The (self)identity of the child soldier: international law and best practices’ in Freeman M 
& Taylor N (eds) Children’s Right to Identity, Selfhood and International Family Law (2025) 286. 
133 Mushoriwa L & Nortje W (2025) 8. 
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A child is deemed to be one for a specific reason. The 18-year threshold reflects a 

balance between developmental science and legal practicality. Neuroscientific 

research shows that the prefrontal cortex, responsible for judgment, impulse control, 

and risk assessment, continues maturing into the early twenties, meaning individuals 

at 18 often lack full cognitive and emotional regulation.134 Socially, most 18-year-olds 

remain economically dependent and embedded in educational systems, reinforcing 

their transitional status.  

Legally, 18 is recognised as the age of majority in most instruments under ICL, IHRL, 

and IHL, ensuring uniformity in rights and responsibilities while providing special 

protections during a period of incomplete autonomy. Thus, the age of 18 serves as a 

normative compromise, anchored in developmental evidence and international 

consensus, to safeguard those who have not yet attained full maturity. Therefore, to 

this extent, decisions that potentially put the child’s wellbeing in jeopardy should not 

be exclusively left at the discretion of the child. For as long as one is deemed to be a 

child, she/he deserves to be protected from potential exploitation even though it might 

be disguised as voluntary. 

2.1.3. The African Charter on the Rights and Welfare of the Child 

Thirdly, the ACRWC which was adopted by the African Union and came into force in 

November 1999 addresses the concept of child soldiers. Article 22 of the African 

Charter provides that states parties shall take all necessary measures to prevent 

children from directly participating in hostilities and shall refrain from recruiting them.135 

A child in tandem with the provisions of the Charter is a person below the age of 18.136 

To this end, the ACRWC provides comprehensive protection to all children.  

African states intentionally selected 18, rather than the lower 15‑year threshold found 

in Additional Protocols I and II, because they viewed 15 as insufficiently protective and 

misaligned with African socio‑political realities.137 African drafters wanted a 

categorical, unambiguous prohibition that closed loopholes left by international law 

                                                
134 Government of Canada ‘Study Findings in the Context of Brain Development’ 09 August 2024 
available at https://www.justice.gc.ca/eng/rp-pr/cj-jp/yj-jj/ea-ja/findings-resultats.html (accessed 16 
November 2024). 
135 Article 22 of the ACRWC. 
136 Article 2 of the ACRWC. 
137 African Union ‘35th Anniversary of the African Charter on the Rights and Welfare of the Child’ 16 
October 2025 available at https://www.acerwc.africa/en/article/activity/35th-anniversary-african-
charter-rights-and-welfare-child (accessed 26 February 2026). 
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and reflected a regional consensus that children in Africa require stronger protections, 

given patterns of child soldiering and structural vulnerabilities across the continent.138 

2.1.4.The Rome Statute of the International Criminal Court 

Lastly, the Rome Statute. Following its adoption, the ICC was established on July 1, 

2002. In accordance with the provisions of the Rome Statute, the ICC has a mandate 

to prosecute individuals for genocide, war crimes, crimes against humanity, and crimes 

of aggression.139 The ICC is moreover vested with jurisdiction which it shall exercise 

over persons who commit the most serious crimes of international concern.140 This 

jurisdiction does not extend to persons below the age of 18.141 

During the Rome negotiations, States could not agree on 18 because many major 

military powers insisted that 15 already reflected the existing IHL baseline established 

in Additional Protocol I and II, which prohibit recruitment and use of children under 

15.142 States that favoured 18, thus aligning with the CRC, were out‑numbered by 

delegations arguing that raising the threshold would be unrealistic, unsupported by 

customary law, and too disruptive for states still permitting voluntary enlistment above 

15.143 

Article 8(2)(b)(xxvi) of the Rome Statute criminalises the conscription, enlistment, and 

use of children below 15 years in hostilities.144 This is regarded to be a war crime under 

the provisions of the Statute. The ICC exercised its jurisdiction under article 8 of the 

Rome Statute in the landmark case of the Prosecutor v Thomas Lubanga Dyilo.145 

Dyilo was the first ever person to be convicted by the ICC for enlisting and conscripting 

children below 15 and using them to actively participate in hostilities.146 He was 

accused of conscripting and enlisting children under 15 years into the Patriotic Forces 

for the Liberation of Congo (PFLC) militia and utilising them to actively take part in 

                                                
138 African Union (2025). 
139 Article 5 of the Rome Statute. 
140 Article 1 of the Rome Statute. 
141 Article 26 of the Rome Statute. 
142 Klamberg M ‘ICC Commentary (CLICC)- Commentary Rome Statute- Commentary Rome Statute: 
Part 2, Articles 5-10’ 30 June 2016 available at https://www.casematrixnetwork.org/cmn-knowledge-
hub/icc-commentary-clicc/commentary-rome-statute/commentary-rome-statute-part-2-articles-5-
10#c1975 (accessed 26 February 2026). 
143 Klamberg M (2025). 
144 Article 8(2)(b)(xxvi) of the Rome Statute. 
145 See Prosecutor v Thomas Lubanga Dyilo, Judgment pursuant to Article 74 of the Statute, ICC-01/04-
01/06-2842, 5 April 2012, Trial Chamber I, International Criminal Court. 
146 Prosecutor v Thomas Lubanga Dyilo ICC-01/04-01/06-2842 para 1358. 
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hostilities in the Ituri region in the Democratic Republic of the Congo (DRC) between 

2002 and 2003.147 This is an international crime, a war crime, punishable under article 

8 of the Rome Statute as stipulated above.  

As a result, Dyilo was sentenced to 14 years imprisonment on 10 July 2012 for the 

war crimes of enlisting, conscripting, and using children under the age of 15 to 

participate actively in hostilities, as confirmed by the Appeals Chamber on 1 December 

2014.148 While the judgment was ground breaking as the first conviction by the ICC for 

the use of child soldiers, it reinforced the 15-year threshold, leaving unaddressed the 

experiences of children aged 15 to 17. Lubanga served his full sentence and was 

released on 15 March 2020 after spending 14 years in detention.149 An in-depth 

analysis of some of the pertinent case law shall be delt with in the subsequent chapter. 

2.2. The Lack of Protection for 15- to 17-year-olds and the Consequences Thereof 

2.2.1. Legal Inconsistency: Convention on the Rights of the Child versus the Rome 

Statute of the International Criminal Court 

The disjuncture between international human rights law and international criminal law 

on the age threshold of child soldiering exposes a deep normative inconsistency. 

International human rights law, as reflected in the CRC and its OPAC, adopts a 

‘straight-18’ standard.150 It unequivocally prohibits the recruitment and use of persons 

under 18 in armed conflict. In contrast, the Rome criminalises only the conscription, 

enlistment, or use of children under 15 in hostilities under articles 8(2)(b)(xxvi) and 

8(2)(e)(vii).151 

This 15-year threshold was designed to reflect pre-existing international humanitarian 

law norms, notably article 38(3) of the CRC and the Additional Protocols to the Geneva 

Conventions, both of which set 15 as the minimum age for direct participation in 

hostilities.152 However, this alignment was not grounded in principled legal reasoning 

                                                
147 Prosecutor v Thomas Lubanga Dyilo ICC-01/04-01/06-2842 paras 911 and 916. 
148 Prosecutor v Thomas Lubanga Dyilo (Decision on Sentence) ICC-01/04-01/06-2901, Trial Chamber 
I, 10 July 2012; International Criminal Court ‘Lubanga Case: The Prosecutor v. Thomas Lubanga Dyilo 
ICC-01/04-01/06’ available at https://www.icc-cpi.int/drc/lubanga (accessed 14 October 2025). 
149 International Criminal Court ‘Lubanga Case: The Prosecutor v. Thomas Lubanga Dyilo ICC-01/04-
01/06’ available at https://www.icc-cpi.int/drc/lubanga (accessed 14 October 2025). 
150 See article 1 of the CRC and articles 1 and 2 of the OPAC. 
151 Articles 8(2)(b)(xxvi) and 8(2)(e)(vii) of the Rome Statute. 
152 Article 38(3) of the CRC and article 77(2) of Protocol I and article 4(3)(c) of Protocol II. 
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but rather in political compromise. As a result, international criminal law froze a 

standard that was already being normatively surpassed by the human rights 

community. 

By codifying a lower threshold, the Rome Statute entrenches a hierarchy of protection 

that undermines the universality principle underpinning international child law. It 

creates an untenable duality i.e children aged 15 to 17 are deemed too young to bear 

individual criminal responsibility under article 26 of the Rome Statute,153 which 

excludes jurisdiction over persons under 18, yet old enough to be recruited and used 

in hostilities without attracting criminal liability for their recruiters.154 This doctrinal 

inconsistency fractures the coherence of international child protection norms and 

exposes the failure of ICL to evolve in step with human rights law. 

Both the CRC and the ACRWC define a child as any person below the age of 18,155 

affirming a broad international consensus that children, irrespective of age, require 

special protection. The Rome Statute’s selective approach thus undermines this near-

universal definition, producing a protection gap that renders older minors invisible in 

the ICC’s prosecutorial architecture.156 This inconsistency not only weakens the Rome 

Statute’s legitimacy as a child-protective instrument but also compromises the 

normative unity of international law itself. 

2.2.2. Practical Consequences: Impunity, Exploitation, and Victim Exclusion 

The implications of this legal inconsistency are far from theoretical. In practice, armed 

groups and state actors might deliberately exploit the 15-to-17 age range to recruit 

older minors while evading international criminal responsibility.157 Because recruitment 

of this cohort does not constitute a war crime under article 8 of the Rome Statute,158 

and because they cannot be prosecuted under article 26 of the Rome Statute,159 a 

dual exclusion arises, one that simultaneously shields recruiters and denies justice to 

victims. 

                                                
153 Article 26 of the Rome Statute. 
154 Chaikel D (2015). 
155 Article 1 of the CRC and article 2 of the ACRWC. 
156 Chaikel D (2015). 
157 Chaikel D (2015). 
158 Article 8(2)(b)(xxvi) of the Rome Statute. 
159 Article 26 of the Rome Statute. 
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As Chaikel aptly notes, this legal invisibility renders the recruitment of older children 

‘neutral before the Court.’160 Recruiters are able to manipulate this legal grey zone, 

framing such enlistments as ‘voluntary’ to escape culpability while exploiting the 

constrained agency of children who have no meaningful choice. Any recruitment by an 

armed group under the guise of ‘voluntary’ is forced. This is because these children 

are prompted by the push and pull factors to join armed groups or armed forces.  

The Dominic Ongwen case exemplifies the moral and doctrinal complexities arising 

from rigid age-based frameworks. Ongwen was abducted at nine,161 later became a 

commander within the Lord’s Resistance Army (LRA),162 and was tried by the ICC as 

an adult perpetrator.163 His case exposes how the law fails to account for the 

continuum between victimhood and perpetration, a continuum especially pronounced 

among older children who are coerced, indoctrinated, and recycled through cycles of 

violence.164 The Rome Statute’s rigid age demarcation, as explained above, therefore 

obscures lived realities and undermines restorative justice for those who are 

simultaneously victims and participants in armed conflict.165 

Moreover, the Statute’s provisions conflict with the broader normative landscape of 

child protection. The OPAC obliges states to prevent any participation of individuals 

under 18 in hostilities,166 and the Paris Principles, endorsed by over one hundred 

states,167 adopt an inclusive definition of child soldiers, encompassing anyone under 

18 recruited or used in any capacity by armed forces or groups.168 The ICC’s continued 

adherence to a restrictive under-15 threshold thus weakens the coherence of 

international norms, creating an interpretive and enforcement rift between ICL, IHRL, 

and IHL. 

This incoherence is compounded by the absence of a uniform international standard 

on the minimum age of criminal responsibility. While the ICC bars prosecution of 

                                                
160 Chaikel D (2015). 
161 Prosecutor v Dominic Ongwen Trial Judgment para 30. 
162 Prosecutor v Dominic Ongwen Trial Judgment paras 134-138. 
163 Prosecutor v Dominic Ongwen Trial Judgment para 31. 
164 See generally Prosecutor v Dominic Ongwen Trial Judgment. 
165 See generally article 8 of the Rome Statute. 
166 Articles 1 and 2 of the OPAC. 
167 See forewords on Paris Principles Steering Group ‘Paris Principles Operational Handbook’ 22 
December 2022 available at https://childrenandarmedconflict.un.org/wp-
content/uploads/2023/01/Paris-Principles-Handbook.pdf (accessed 03 December 2025). 
168 Clause 2.1 of the Paris Principles- The Principles and Guidelines on Children Associated with Armed 
Conflicts or Armed Groups of February 2007. 
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persons under 18,169 other tribunals, such as the Special Court for Sierra Leone, have 

contemplated prosecuting children aged 15 and above.170 Such fragmentation erodes 

the predictability and legitimacy of international criminal accountability, illustrating the 

broader structural weakness of international law’s child protection regime. 

2.2.3. Normative Contradiction: The ‘Best Interests of the Child’ Principle 

The Rome Statute’s fragmented protection architecture also contradicts one of the 

most fundamental tenets of international child law i.e. the ‘best interests of the child’ 

principle under article 3 of the CRC, which mandates that in all actions concerning 

children, their best interests must be a primary consideration.171 Allowing any child to 

be recruited into armed conflict, whether forcibly or ‘voluntarily’, is irreconcilable with 

this principle.172 

As Mushoriwa and Nortje argue, all forms of recruitment, voluntary or compulsory, 

should be prohibited.173 The notion of ‘voluntary’ recruitment is largely illusory. In 

conflict-affected settings, where poverty, coercion, and social disintegration prevail, 

children’s choices are profoundly constrained.174 In other words, in conflict‑affected 

environments, push factors such as poverty, insecurity, displacement, and the 

breakdown of family structures constrain children’s agency, while pull factors such as 

promises of food, protection, belonging, or status draw them toward armed groups. 

Consent in such contexts is a legal fiction.175 Consequently, the Rome Statute’s failure 

to criminalise all forms of recruitment under 18 legitimises structural coercion and 

undermines the protective rationale of child rights law. 

By distinguishing between under-15 and 15-to-17-year-olds, the Statute implicitly 

suggests that older minors are less deserving of protection. This selective protection 

regime not only offends the best interests principle but also violates the non-

                                                
169 Article 26 of the Rome Statute. 
170 See article 7(1) of the Statute of the Special Court for Sierra Leone, Agreement between the United 
Nations and the Government of Sierra Leone pursuant to United Nations Security Council Resolution 
1315 (2000). 
171 Article 3(1) of the CRC. 
172 Mushoriwa L & Nortje W (2025) 16. 
173 Mushoriwa L & Nortje W (2025) 15-16. 
174 Drumbl MA ‘The (self)identity of the child soldier: international law and best practices’ in Freeman M 
& Taylor N (eds) Children’s Right to Identity, Selfhood and International Family Law (2025) 286. 
175 Cherio E ‘The Dilemma of Child Soldiers: International Legal Frameworks and Emerging Debates’ 
31 March 2025 available at https://www.intjournalcrimelawai.com/the-dilemma-of-child-soldiers-
international-frameworks-and-emerging-debates (accessed 12 September 2025). 
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discrimination clause of article 2 of the CRC, which guarantees equal protection to all 

children.176 The fragmentation of age thresholds, therefore, reflects a normative 

regression in international criminal law’s commitment to child-centred justice. 

2.2.4. The Way Forward 

The exclusion of 15- to 17-year-olds from the Rome Statute’s protective ambit 

constitutes a doctrinal, normative, and moral failure of the international legal system. 

It enables impunity, perpetuates victim invisibility, and undermines the ICC’s credibility 

as a forum for child protection. To restore coherence, international law must adopt a 

‘straight-18’ standard across all regimes, criminal, humanitarian, and human rights. 

Such harmonisation would close the protection gap and reaffirm that all children, 

without exception, are entitled to equal protection from the harms of armed conflict. 

More fundamentally, it would signal a paradigm shift from a punitive to a child-centred 

model of international justice, one that recognises the agency, vulnerability, and rights 

of all children affected by war. In this light, the Rome Statute must be reformed to 

extend criminal liability to the recruitment of any person under 18 and to recognise 15- 

to 17-year-olds as victims eligible for reparations, rehabilitation, and reintegration. 

Only by addressing this systemic incoherence can international law uphold its 

professed commitment to protecting the most vulnerable from the gravest violations of 

human dignity. This will be discussed in detail in Chapter 5. 

 

 

 

 

 

 

 

 

                                                
176 Article 2 of the CRC. 
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CHAPTER THREE 

JURISPRUDENCE OF THE INTERNATIONAL CRIMINAL COURT, SPECIAL COURT 

FOR SIERRA LEONE, AND INTERNATIONAL CRIMES DIVISION OF UGANDA 

This chapter analyses how international and domestic courts have addressed the 

recruitment and use of child soldiers through landmark judgments. Focusing on the 

International Criminal Court’s Lubanga and Ongwen cases, the Special Court for 

Sierra Leone’s Taylor judgment, and Uganda’s International Crimes Division’s 

Kwoyelo proceedings, it examines how these tribunals have operationalised the 15-

year threshold in their jurisprudence.  

The discussion interrogates whether these judicial interpretations demonstrate an 

evolving sensitivity towards broader human rights standards or whether they entrench 

restrictive definitions that obscure the lived realities of children aged 15 to 17. It argues 

that while these cases mark important steps in developing accountability for crimes 

involving child soldiers, the resulting jurisprudence remains fragmented and 

normatively constrained. 

This chapter examines the aforementioned cases to interrogate the consequences of 

normative inconsistencies in the international legal framework concerning child 

soldiers. These cases are pivotal in shaping the jurisprudence on child recruitment and 

use in armed conflict. However, they also reveal significant gaps in the protection of 

older child soldiers, particularly those aged 15 to 17. Through this analysis, the chapter 

demonstrates how divergent interpretations across international and domestic courts 

reinforce the marginalisation of older child soldiers and perpetuate impunity for their 

recruiters, undermining the principle of the best interests of the child. 

3.1. The International Criminal Court  

3.1.1. Prosecutor v Thomas Lubanga 

(i)Case Overview 

Lubanga was the founder and leader of the Union of Congolese Patriots (UPC) and 

commander of its armed wing, the Forces Patriotiques pour la Libération du Congo 

(FPLC), active in the Ituri region of the Democratic Republic of Congo (DRC) during 
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the early 2000s.177 The region was plagued by ethnic conflict, particularly between 

Hema and Lendu communities.178 He was accused of conscripting, enlisting, and 

using children under 15 years of age to participate actively in hostilities between 

September 2002 and August 2003.179  

Lubanga was arrested in Kinshasa, DRC, in March 2005 by Congolese authorities on 

international crimes charges including war crimes and crimes against humanity.180 He 

did not surrender voluntarily. His arrest came amid escalating violence in the Ituri 

region, where Lubanga led the UPC and its armed wing, the FPLC, which were 

implicated in ethnic conflict and the recruitment of child soldiers.181 Following the DRC 

government's referral of the situation to the ICC in 2004,182 the ICC issued a sealed 

arrest warrant in February 2006, specifically charging Lubanga with the conscription, 

enlistment, and use of children under 15 in hostilities.183 The warrant was unsealed in 

March 2006,184 and Lubanga was transferred to The Hague,185 becoming the first 

person ever taken into ICC custody under the Rome Statute. Lubanga’s case became 

the ICC’s very first trial.186 In 2012, he was convicted on three counts related to child 

soldiering and sentenced to 14 years’ imprisonment.187  

                                                
177 Prosecutor v Thomas Lubanga Dyilo, Judgment pursuant to Article 74 of the Statute, ICC-01/04-
01/06-2842, 5 April 2012, Trial Chamber I, International Criminal Court paras 22-28. 
178 Prosecutor v Thomas Lubanga Dyilo, Trial Chamber I, para 23. See also Human Rights Watch 
‘Background to the Hema-Lendu Conflict in Uganda-Controlled Congo’ 31 January 2001 available at 
https://www.hrw.org/legacy/backgrounder/africa/hemabckg.htm (accessed 15 October 2025). 
179 Prosecutor v Thomas Lubanga Dyilo, Trial Chamber I, paras 1 and 576. 
180 International Center for Transitional Justice ‘Thomas Lubanga and the ICC’ January 2009 available 
at https://www.ictj.org/sites/default/files/ICTJ-DRC-Lubanga-Trial-2009-English.pdf (accessed 13 
November 2025). 
181 International Center for Transitional Justice ‘Thomas Lubanga and the ICC’ January 2009 available 
at https://www.ictj.org/sites/default/files/ICTJ-DRC-Lubanga-Trial-2009-English.pdf (accessed 13 
November 2025). 
182 Prosecutor v Thomas Lubanga Dyilo Trial Chamber I paras 9 & 125. 
183 International Criminal Court ‘Lubanga Case: The Prosecutor v. Thomas Lubanga Dyilo ICC-01/04-
01/06’ available at https://www.icc-cpi.int/drc/lubanga (accessed 14 October 2025). 
184 International Criminal Court ‘Lubanga Case: The Prosecutor v. Thomas Lubanga Dyilo ICC-01/04-
01/06’ available at https://www.icc-cpi.int/drc/lubanga (accessed 14 October 2025). 
185 International Center for Transitional Justice ‘Thomas Lubanga and the ICC’ January 2009 available 
at https://www.ictj.org/sites/default/files/ICTJ-DRC-Lubanga-Trial-2009-English.pdf (accessed 13 
November 2025). 
186 International Criminal Court ‘Lubanga Case: The Prosecutor v. Thomas Lubanga Dyilo ICC-01/04-
01/06’ available at https://www.icc-cpi.int/drc/lubanga (accessed 14 October 2025). 
187 Prosecutor v Thomas Lubanga Dyilo, Decision on Sentence pursuant to Article 76 of the Statute, 
ICC-01/04-01/06-2901, 10 July 2012, Trial Chamber I, International Criminal Court, paras 38-39, 49, 52 
and 107. 
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Specifically, he was found guilty of enlisting children under the age of 15, conscripting 

children under the age of 15, and using children to participate actively in hostilities.188 

These crimes fall under article 8(2)(e)(vii) of the Rome Statute, which governs war 

crimes committed in non-international armed conflicts.189 The Appeals Chamber 

upheld the conviction in 2014.190 The case was a groundbreaking conviction at the 

ICC and the first international conviction solely for child soldier recruitment. 

(ii)Analysis 

While the case was groundbreaking in establishing the criminality of child soldier 

recruitment, it was limited by its narrow focus on children under 15. This threshold, 

derived from article 8(2)(e)(vii) of the Rome Statute,191 excludes children aged 15–17 

from its protective scope. This exclusion is inconsistent with the CRC, which defines a 

child as any person under the age of 18.192 This thesis argues that by failing to address 

the recruitment of older children, the ICC inadvertently legitimised their involvement in 

armed conflict, thereby reinforcing their marginalisation. Moreover, the Lubanga 

judgment did not engage with the broader psychosocial and developmental 

vulnerabilities of older children, nor did it consider the long-term consequences of their 

involvement in armed conflict.193  This omission undermines the best interests of the 

child principle and reflects a fragmented approach to child protection within ICL. 

In the majority judgement, the court distinguished between conscription i.e coercive 

recruitment and enlistment i.e voluntary recruitment.194 Both were deemed criminal 

when involving children under 15, regardless of consent.195 The Chamber held that a 

child’s consent is not a valid defence, and even voluntary enlistment constitutes a war 

crime.196 While this appears to be a progressive stance on the surface, rejecting the 

validity of child consent in warfare, it ultimately reinforces a normative and structural 

                                                
188 International Criminal Court ‘Lubanga Case: The Prosecutor v. Thomas Lubanga Dyilo ICC-01/04-
01/06’ available at https://www.icc-cpi.int/drc/lubanga (accessed 14 October 2025). 
189 Article 8(2)(e)(vii) of the Rome Statute. 
190 International Criminal Court ‘Lubanga Case: The Prosecutor v. Thomas Lubanga Dyilo ICC-01/04-
01/06’ available at https://www.icc-cpi.int/drc/lubanga (accessed 14 October 2025). 
191 Article 8(2)(e)(vii) of the Rome Statute. 
192 Article 1 of the CRC. 
193 Prosecutor v Thomas Lubanga Dyilo Trial Chamber I paras 600-618. 
194 Prosecutor v Thomas Lubanga Dyilo Trial Chamber I paras 607-608. 
195 Prosecutor v Thomas Lubanga Dyilo Trial Chamber I paras 617-618. 
196 Prosecutor v Thomas Lubanga Dyilo Trial Chamber I para 618. 
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flaw in international criminal law by legitimising the recruitment of children aged 15 to 

17 under the guise of voluntariness. 

By criminalising recruitment only under the age of 15, the Rome Statute creates a legal 

vacuum for children aged 15 to 17.197 This age group is still legally defined as children 

under the CRC and the African Charter,198 yet they are treated as capable of voluntarily 

joining armed forces. This thesis argues that the majority’s reasoning fails to challenge 

this inconsistency and instead reinforces it by validating the enlistment of older 

children as lawful, provided it is not coercive. This approach is not only legally 

incoherent but also morally indefensible. It implies that a 15-year-old child in a war-

torn region can meaningfully consent to enlistment, despite lacking the psychological 

maturity, autonomy, and freedom from coercion necessary to make such a decision. It 

also ignores the structural violence, poverty, displacement, trauma, that shapes these 

so-called voluntary choices.199 

The majority’s distinction between voluntary and coercive recruitment rests on a 

flawed assumption i.e. that voluntariness can be meaningfully assessed in conflict 

environments. In reality, children are often ‘enlisted’ under duress, seeking protection, 

or food. These decisions are not free choices but are prompted by coercive 

environments and survival strategies shaped by systemic deprivation and insecurity.200 

By failing to interrogate the contextual coercion behind enlistment, the majority 

perpetuates a dangerous narrative that normalises child soldiering and shifts 

responsibility away from recruiters.  

Additionally, the majority’s reasoning must be understood within the broader context 

of the ICC’s Africa-centric prosecutions.201 The distinction between conscription and 

enlistment, when applied selectively to African conflicts, reinforces a racialised 

enforcement pattern. Despite the ICC’s mandate to address grave international crimes 

globally, all of its early investigations and prosecutions focused on African countries, 

leading to accusations of selective justice and political bias. Critics argue that the ICC’s 

                                                
197 Chaickel D (2015). 
198 Article 1 of the CRC and article 2 of the ACRWC. 
199 Drumbl MA ‘The (self)identity of the child soldier: international law and best practices’ in Freeman M 
& Taylor N (eds) Children’s Right to Identity, Selfhood and International Family Law (2025) 286. 
200 See discussion of push and pull factors in Mushoriwa L & Nortje W (2025) 11. 
201 Various scholars have argued this view. See generally DeGuzman MM ‘Is the ICC Targeting Africa 
Inappropriately? A Moral, Legal, and Sociological Assessment’ in Steinberg RH (ed) Contemporary 
Issues Facing the International Criminal Court (2016) 333-337. 
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reliance on referrals from the UN Security Council, dominated by permanent members 

who are not party to the Rome Statute, has contributed to this imbalance.202 The result 

is a double standard that undermines the universality of child protection and 

entrenches historical patterns of colonial exploitation.203 

Furthermore, this mini thesis contends that the majority had an opportunity to 

challenge the voluntariness loophole and advocate for a harmonised standard that 

treats all children under 18 as equally entitled to protection. Instead, by upholding the 

distinction and limiting criminal liability to recruitment under 15, the Court reinforced a 

restrictive and outdated framework that fails to reflect contemporary understandings 

of child rights. A rights-based approach would reject the notion that any child can 

voluntarily enlist in armed conflict and would hold all recruiters accountable, regardless 

of the child’s age or perceived consent. 

In relation to the use of children in hostilities, the Court clarified that active participation 

in hostilities includes more than frontline combat.204 If these roles exposed children to 

real danger, they qualified as active participation.205 However, the Chamber chose to 

assess this on a case-by-case basis, rather than categorically defining criminal use.206  

This thesis argues that in respect of this, the chamber has erred. This is because it 

stipulated that exposing children to roles that put them in real danger qualifies as active 

participation in hostilities,207 yet did not extend that to children between the ages of 

15-17 as though to imply that these children are not ‘children’ or that their participation 

in such roles does not put them in a dangerous situation. 

Additionally, the very same chamber, despite evidence of sexual violence against child 

soldiers, did not consider it in the judgment because the Prosecutor failed to include it 

                                                
202 Coalition for the International Criminal Court ‘The UN Security Council’ available at 
https://www.coalitionfortheicc.org/explore/un-security-council (accessed 27 February 2026). 
203 Belfencha I & Hamdani M ‘The Legitimacy Trap: Balancing Enforcement and International 
Cooperation within the International Criminal Court’ 11 December 2024 available at 
https://www.yalejournal.org/publications/the-legitimacy-trap-balancing-enforcement-and-international-
cooperation-within-the-international-criminal-court (accessed 27 February 2026). 
204 Prosecutor v Thomas Lubanga Dyilo Trial Chamber I para 628. 
205 Prosecutor v Thomas Lubanga Dyilo Trial Chamber I para 628. 
206 Prosecutor v Thomas Lubanga Dyilo Trial Chamber I para 628. 
207 Prosecutor v Thomas Lubanga Dyilo Trial Chamber I para 628. 
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in the charges.208 Judge Odio Benito dissented, arguing that such harm should be 

considered part of the legal definition of the crimes.209 

She argued that ‘[b]y failing to deliberately include within the legal concept of “use to 

participate actively in hostilities” the sexual violence and other ill-treatment suffered by 

girls and boys, the Majority of the Chamber is making this critical aspect of the crime 

invisible.’210 She believed that the Chamber had a duty to interpret the legal concept 

broadly enough to encompass the sexual slavery, rape, and abuse that were 

extensively documented during the trial, even if the prosecution had not formally 

charged Lubanga with these crimes.211 

The majority’s position was based on article 74 of the Rome Statute, which requires 

that the Court’s decision be based only on the facts and circumstances described in 

the charges and any amendments thereto.212 The Chamber reasoned that expanding 

the scope of the judgment to include uncharged crimes, such as sexual slavery or 

rape, would violate the accused’s right to a fair trial, particularly the right to be informed 

of the charges and to prepare a defence accordingly.213 From a strictly procedural 

standpoint, this interpretation is defensible. It reflects a commitment to due process 

and the principle of legality, ensuring that defendants are not convicted of crimes they 

were not formally charged with. However, this approach has significant substantive 

limitations, especially in cases involving gender-based violence and child soldiers, 

where the lived experiences of victims often transcend narrow legal categories. 

Judge Odio Benito’s dissent is grounded in article 21 of the Rome Statute, which 

mandates that the application and interpretation of law must be consistent with 

internationally recognised human rights and be free of any adverse distinction.214 She 

contended that excluding sexual violence from the definition of ‘active participation’ 

effectively erased the experiences of girl child soldiers, who were often subjected to 

rape, sexual slavery, and forced marriage, forms of participation that exposed them to 

                                                
208 Prosecutor v Thomas Lubanga Dyilo Trial Chamber I paras 629-630. 
209 Prosecutor v Thomas Lubanga Dyilo Trial Chamber I Separate and Dissenting Opinion of Judge 
Odio Benito paras 18-20. 
210 Prosecutor v Thomas Lubanga Dyilo Trial Chamber I Separate and Dissenting Opinion of Judge 
Odio Benito para 16. 
211 Prosecutor v Thomas Lubanga Dyilo Trial Chamber I Separate and Dissenting Opinion of Judge 
Odio Benito para 20. 
212 See article 74(2) of the Rome Statute. 
213 Prosecutor v Thomas Lubanga Dyilo Trial Chamber I para 629. 
214 See article 21(3) of the Rome Statute. 
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real danger and were integral to their roles in armed groups.215 This interpretation 

aligns with teleological methods of treaty interpretation, which prioritise the object and 

purpose of the legal instrument.216 It also resonates with international human rights 

law. 

The majority’s formalist approach prioritises procedural safeguards but risks excluding 

critical dimensions of harm, especially those affecting marginalised groups like girl 

soldiers. Judge Odio Benito’s substantive justice approach seeks to expand legal 

interpretation to reflect the realities of conflict and victimisation, even at the risk of 

stretching procedural boundaries. The majority’s refusal to consider sexual violence, 

despite overwhelming evidence, undermines the principle of comprehensive justice. It 

also perpetuates a gendered blind spot in international criminal law, where sexual 

violence is often undercharged or excluded, despite being a pervasive feature of 

armed conflict.217 

Moreover, the Chamber’s case-by-case assessment of ‘active participation’ lacks 

predictability and coherence, potentially leading to inconsistent jurisprudence. A more 

categorical and inclusive definition, as advocated by Odio Benito, would better serve 

the goals of legal clarity, victim recognition, and deterrence. Legally, the majority’s 

decision is procedurally sound but substantively deficient. The Rome Statute provides 

room for broader interpretation, especially under article 21(3) and the principle of 

complementarity with human rights law. Judge Odio Benito’s dissent is not only legally 

plausible but arguably more aligned with the spirit of international criminal justice, 

which seeks to recognise and redress the full spectrum of harm suffered by victims.218 

3.1.2. Prosecutor v Dominic Ongwen 

(i)Case Overview 

Dominic Ongwen was abducted by the LRA in northern Uganda at the age of 9 and 

forcibly conscripted as a child soldier.219 Rising through the ranks of the LRA, he 

                                                
215 Prosecutor v Thomas Lubanga Dyilo Trial Chamber I Separate and Dissenting Opinion of Judge 
Odio Benito paras 18-20. 
216 Ammann O Domestic Courts and the Interpretation of International Law (2020) 208-209. 
217 Grey R ‘Sexual Violence Against Child Soldiers- The Limits and Potential of International Criminal 
Law’ (2014) 16 International Feminist Journal of Politics 604. 
218 See generally Prosecutor v Thomas Lubanga Dyilo Trial Chamber I Separate and Dissenting Opinion 
of Judge Odio Benito. 
219 Prosecutor v Dominic Ongwen Trial Judgment ICC-02/04-01/15-1762-Red 4 February 2021 Trial 
Chamber IX International Criminal Court para 30. 

https://uwcscholar.uwc.ac.za/home 



46 
 

eventually became a senior commander under Joseph Kony.220 Ongwen faced 70 

counts of war crimes and crimes against humanity, including murder, enslavement, 

sexual and gender-based violence, persecution, and the conscription and use of child 

soldiers under 15.221  

Ongwen was arrested in the Central African Republic (CAR) after he surrendered 

himself to U.S. forces in January 2015.222 His arrest came nearly a decade after the 

ICC had issued a sealed warrant for his capture on 8 July 2005, which was later 

unsealed in October 2005.223 After years of evading capture, Ongwen was located in 

the CAR, where he voluntarily surrendered to U.S. troops who were assisting in 

regional efforts to dismantle the LRA.224 He was then transferred to ICC custody on 

20 January 2015,225 marking a pivotal moment in the Court’s pursuit of accountability 

for crimes committed by the LRA. 

In February 2021, Ongwen was convicted on 61 counts,226 and sentenced to 25 years’ 

imprisonment,227 which conviction and sentence was upheld on appeal in 2022.228 His 

case was unique as he was both a former child soldier and later a perpetrator, raising 

complex issues of victim–perpetrator duality, thus presenting the Court with an even 

more layered challenge.229 This victim–perpetrator duality was unprecedented at the 

                                                
220 Prosecutor v Dominic Ongwen Trial Judgment paras 134-138. See also Grant N ‘Duress as a 
Defence for Former Child Soldiers? Dominic Ongwen and the International Criminal Court’ International 
Crimes Database December 2016 available at 
https://www.internationalcrimesdatabase.org/upload/documents/20161209T155029-
ICD%20Brief%20Nadia%20Grant%202.pdf (accessed 15 October 2025). 
221 Prosecutor v Dominic Ongwen Trial Judgment paras 32-36. 
222 Prosecutor v Dominic Ongwen Trial Judgment para 16. See also Coalition for the International 
Criminal Court ‘Dominic Ongwen’ available at https://www.coalitionfortheicc.org/cases/dominic-ongwen 
(accessed 13 November 2025). 
223 International Criminal Court ‘Ongwen Case: The Prosecutor v. Dominic Ongwen ICC-02/04-01/15’ 
available at https://www.icc-cpi.int/uganda/ongwen (accessed 13 November 2025). 
224 Coalition for the International Criminal Court ‘Dominic Ongwen’ available at 
https://www.coalitionfortheicc.org/cases/dominic-ongwen (accessed 13 November 2025). 
225 International Criminal Court ‘Ongwen Case: The Prosecutor v. Dominic Ongwen ICC-02/04-01/15’ 
available at https://www.icc-cpi.int/uganda/ongwen (accessed 13 November 2025). 
226 Prosecutor v Dominic Ongwen Trial Judgment para 3116; Prosecutor v Dominic Ongwen Defence 
Appeal Brief Against the Convictions in the Judgment of 4 February 2021 ICC-02/04-01/15-1866-Red 
19-10-2021 para172. 
227 Prosecutor v Dominic Ongwen Sentence ICC-02/04-01/15-1819-Red 06-05-2021 para396. 
228 See ICC Judgment on the Appeal of Ongwen against the Decision of Trial Chamber IX of 4 February 
2021 Entitled ‘Trial Judgment,’ ICC-02/04-01/15 Appeals Chamber 15 December 2022. 
229 Kothari P ‘Case Analysis: Prosecutor v Dominic Ongwen’ Manupatra Articles 22 November 2023 
available at https://articles.manupatra.com/article-details/CASE-ANALYSIS-PROSECUTOR-V-
DOMINIC-ONGWEN (accessed 12 March 2025). 
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ICC and offered an opportunity for the Court to reckon with the blurred boundaries of 

childhood, agency, and criminal responsibility. 

(ii) Analysis 

The Ongwen case exposes the limitations of ICL in addressing the continuum of 

victimhood and perpetration experienced by child soldiers, particularly those recruited 

as minors. The ICC’s decision to prosecute Ongwen without adequately accounting 

for his prior victimisation as a child soldier raises critical questions about the fairness 

and coherence of international justice mechanisms.230 While the Court acknowledged 

Ongwen’s childhood victimisation, it treated it as peripheral, refusing to recognise how 

his forced conscription might have shaped his subsequent trajectory into adulthood.231 

This compartmentalisation, victim under 15, perpetrator as an adult, replicates the 

international criminal law’s inability to accommodate liminal identities that do not fit 

neatly into binary categories of innocence or culpability.232 

Additionally, the ICC once again entrenched the statutory 15-year threshold without 

questioning its normative adequacy.233 The crimes relating to the recruitment of 

children were charged and adjudicated within the same rigid framework as 

Lubanga,234 reflecting continuity rather than progression. This case exemplifies how 

the legal framework fails to accommodate the nuanced realities of child soldiering, 

where children forcibly recruited at 15 or older may later be held criminally responsible 

for actions committed under duress or indoctrination. The absence of a rehabilitative 

or restorative justice approach in Ongwen’s prosecution reflects a broader failure to 

uphold child rights principles and to prioritise prevention and reintegration over 

punishment.235 

For children aged 15–17, Ongwen is once again notable for its silence. Despite the 

case’s symbolic potential to highlight the gap in protection for older minors, given 

Ongwen’s own trajectory through those years as a soldier, the Court failed to engage 

                                                
230 Prosecutor v Dominic Ongwen Trial Judgment para2592; Mushoriwa L ‘The Prosecutor v Dominic 
Ongwen Case Before the International Criminal Court: A Twail-er’s Perspective’ (2024) 37 South African 
Journal of Criminal Justice 109. 
231 Prosecutor v Dominic Ongwen Trial Judgment para 2672; Nortje W ‘The Missed Opportunity to 
Africanise the International Criminal Court: An Appraisal of the Dominic Ongwen case’ (2024) 57 
Comparative and International Law Journal of South Africa 13. 
232 Drumbl MA (2016) 240. 
233 See generally Prosecutor v Dominic Ongwen Trial Judgment. 
234 See generally Prosecutor v Thomas Lubanga Dyilo Trial Chamber I. 
235 See generally Prosecutor v Dominic Ongwen Trial Judgment. 
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with the broader human rights discourse that treats all persons under 18 as children.236 

This silence perpetuates what Chaikel terms the ‘protection deficit’ in ICL i.e a 

systematic exclusion of older minors from the scope of victimhood, even when 

empirical realities show they constitute the largest proportion of child recruits.237 

The defence centred its case on Ongwen’s abduction at age nine by the LRA, arguing 

that his childhood victimisation fundamentally shaped his later actions.238 The defence 

presented two main legal defences under article 31 of the Rome Statute i.e duress 

with which they argued that Ongwen acted under threats of imminent death or serious 

harm, particularly due to the LRA’s brutal indoctrination and enforcement 

mechanisms.239 The defence argued that Ongwen’s actions were not freely chosen 

but compelled by fear and coercion.240 

Their second legal defence was based on mental disease or defect where they argued 

that Ongwen suffered from post-traumatic stress disorder (PTSD), major depressive 

disorder, and dissociative disorders, stemming from his traumatic experiences as a 

child soldier.241 These conditions, the defence claimed, impaired his ability to 

appreciate the unlawfulness of his conduct or conform his behaviour to legal norms.242 

The defence also emphasised Ongwen’s moral innocence,243 portraying him as a 

product of systemic abuse, and questioned whether international criminal law 

adequately accommodates individuals with dual identities, both victim and 

perpetrator.244 

The prosecution acknowledged Ongwen’s abduction and victimisation but maintained 

that Ongwen had agency and autonomy in his adult years, particularly during the 

period of the charged crimes (2002–2005), when he was aged 24–27 and held a senior 

command position in the LRA. He planned and executed attacks on internally 

displaced persons (IDP) camps, and personally committed or ordered acts of murder, 

                                                
236 See the ICC’s discussion on the use of children under 15 to actively participate in hostilities in 
Prosecutor v Dominic Ongwen Trial Judgment paras 2415-2447. 
237 Chaikel D (2015). 
238 See generally Prosecutor v Dominic Ongwen Public Redacted Version of ‘Corrected Version of 
“Defence Closing Brief” ICC-02/04-01/15-1722-Corr-Red 13-03-2020. 
239 Prosecutor v Dominic Ongwen Defence Closing Brief para 680. 
240 Prosecutor v Dominic Ongwen Defence Closing Brief paras 712-713. 
241 Prosecutor v Dominic Ongwen Defence Closing Brief paras 670-671. 
242 Prosecutor v Dominic Ongwen Defence Closing Brief paras 537, 542 & 600. 
243 Prosecutor v Dominic Ongwen Defence Closing Brief paras 601-603. 
244 See generally Prosecutor v Dominic Ongwen Defence Closing Brief. 
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torture, rape, sexual slavery, forced marriage, and forced pregnancy.245 His mental 

health defences were insufficient to negate criminal responsibility.246 The prosecution 

argued that the evidence did not meet the high threshold required under article 31 for 

duress or mental disease defences. Ongwen’s victimhood, while tragic, should be 

considered only as a mitigating factor in sentencing, not as a defence to criminal 

liability.247 The prosecution also emphasised the importance of justice for victims, 

particularly survivors of sexual and gender-based violence (SGBV), and the need to 

uphold accountability regardless of the perpetrator’s past.248 

The Trial Chamber rejected the duress defence, finding that Ongwen was not under 

imminent threat at the time of the crimes.249 His high rank and authority within the LRA 

indicated substantial autonomy.250 Moreover in response to the mental defect defence 

raised by the defence, the Chamber acknowledged Ongwen’s psychological trauma 

but concluded that it did not absolve him of criminal responsibility.251 His mental state 

did not meet the legal standard for exoneration under article 31(1)(a) of the Rome 

Statute.252 While the Chamber noted that Ongwen’s crimes warranted life 

imprisonment, it imposed a 25-year sentence, citing his childhood victimisation as a 

mitigating factor.253 

The Appeals Chamber unanimously upheld Ongwen’s conviction and, by majority, 

confirmed his sentence.254 The Chamber reaffirmed that Ongwen’s past victimisation, 

while significant, did not satisfy the legal criteria for duress or mental disease 

defences.255 It emphasised that the threat must be imminent, and the mental 

impairment must negate criminal responsibility, which was not proven.256 The 

                                                
245 Prosecutor v Dominic Ongwen Trial Judgment paras 32-36. 
246 Prosecutor v Dominic Ongwen Prosecution Closing Statement  ICC-02/04-01/15-T-256-Red-ENG. 
247 Prosecutor v Dominic Ongwen Prosecution Closing Statement  ICC-02/04-01/15-T-256-Red-ENG. 
248 Prosecutor v Dominic Ongwen Prosecution Closing Statement  ICC-02/04-01/15-T-256-Red-ENG. 
249 Prosecutor v Dominic Ongwen Trial Judgment para 2668. 
250 Prosecutor v Dominic Ongwen Trial Judgment paras 2668- 2669. 
251 Prosecutor v Dominic Ongwen Trial Judgment para 2580. 
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Chamber upheld Ongwen’s conviction for forced marriage as an ‘other inhumane act’ 

under article 7(1)(k) of the Rome Statute, affirming its distinct legal character from 

other SGBV crimes.257 It also ruled that cumulative convictions for rape, sexual 

slavery, and forced marriage were permissible due to their distinct legal elements and 

harms. Additionally, the Chamber acknowledged Ongwen’s unique status as both a 

victim and perpetrator but maintained that individual criminal responsibility must be 

assessed based on actions and intent at the time of the crimes when he was an adult, 

not solely on past victimisation.258 

The Court’s reasoning, while legally sound within the framework of the Rome Statute, 

reveals significant limitations in addressing the complexity of victim-perpetrator 

identities. The rejection of duress and mental disease defences underscores the high 

threshold for exoneration, which may be inaccessible to individuals whose criminality 

is deeply intertwined with systemic abuse and trauma. Moreover, the Court’s approach 

risks reinforcing a binary view of justice, where individuals are either victims or 

perpetrators, but not both.259 This is particularly problematic in cases involving child 

soldiers, whose agency is shaped by coercion, indoctrination, and survival 

imperatives.260 The Ongwen case exposes a normative gap in international criminal 

law i.e the absence of a context-sensitive framework for assessing culpability in cases 

of forced perpetration. While the Court rightly prioritised justice for victims,261 

especially of SGBV, it arguably missed an opportunity to develop jurisprudence that 

reconciles accountability with compassion, and that recognises the continuum of 

victimhood and agency in conflict settings. 

3.1.3. Reflections on International Criminal Court Jurisprudence 

Viewed together, Lubanga and Ongwen illustrate both the achievements and the 

profound limitations of the ICC’s jurisprudence on child soldiering. Their doctrinal 

significance is undeniable, they secured accountability for the recruitment of child 

soldiers, entrenched this as a core war crime, and brought unprecedented visibility to 

the plight of children in armed conflict. Yet their normative and conceptual 

                                                
257 Prosecutor v Dominic Ongwen Judgment on the appeal of Mr Dominic Ongwen against the decision 
of Trial Chamber IX of 6 May 2021 entitled “Sentence” ICC-02/04-01/15 A2 paras 155- 164. 
258 Prosecutor v Dominic Ongwen Judgment on the appeal of Mr Dominic Ongwen against the decision 
of Trial Chamber IX of 6 May 2021 entitled “Sentence” ICC-02/04-01/15 A2 paras 242-243. 
259 Drumbl MA ‘Victims Who Victimise’ (2016) 4 London Review of International Law 240. 
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261 See the court’s reasoning during the sentence judgement. 

https://uwcscholar.uwc.ac.za/home 



51 
 

impoverishment cannot be overstated. By anchoring themselves exclusively in the 

Statute’s 15-year standard, the ICC has effectively fossilised a threshold that is out of 

step with contemporary international human rights law. Rather than harmonising ICL 

with the CRC and OPAC, the Court reproduced a narrower, outdated approach, 

thereby legitimising legal fragmentation.262 This judicial formalism privileges textual 

certainty over the evolving values of child protection, signalling a missed opportunity 

for progressive development. 

ICC jurisprudence reflects the image that children under 15 are depicted as passive 

victims, while once they reach adulthood, they are cast as fully responsible 

perpetrators.263 This schema erases the nuanced realities of children, particularly the 

experiences of those aged 15–17, who oscillate between vulnerability and agency. 

The Court’s inability to conceptualise this grey zone sustains a structural blindness 

that undermines both justice and child protection.  The prosecutorial choices in 

Lubanga, excluding sexual violence, and the judicial compartmentalisation in Ongwen, 

ignoring the interplay of victimhood and perpetration, reveal deep institutional 

discomfort with the complexity of child soldiering. These silences do not merely reflect 

pragmatic limits; they actively reproduce injustice by marginalising gendered harms 

and foreclosing recognition of older minors’ lived realities. 

Ultimately, the ICC’s jurisprudence reflects a paradox. On the surface, it has advanced 

accountability for crimes against children; yet at a deeper level, it has entrenched a 

narrow, outdated, and normatively inadequate framework. In doing so, it perpetuates 

the very gaps that international criminal law was meant to bridge. The Rome Statute’s 

text may explain the Court’s approach, but it does not justify its failure to interpret 

dynamically in light of broader human rights standards. The result is jurisprudence that 

is doctrinally coherent but normatively impoverished, an edifice that secures 

convictions while leaving the complexity of child soldiering, particularly for those aged 

15–17, outside the law’s reach. 

3.2. The Special Court for Sierra Leone:  Prosecutor v Charles Taylor 

(i)Case Overview 
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Charles Taylor, former President of Liberia (1997–2003), was indicted for his role in 

supporting and materially assisting the Revolutionary United Front (RUF) during Sierra 

Leone’s civil war (1991–2002).264 The prosecution alleged that Taylor provided arms, 

training, logistical support and political cover in exchange for access to Sierra Leone’s 

diamond resources, support that fuelled the RUF’s campaign of atrocities, which 

included widespread recruitment and use of children in hostilities.265 The SCSL 

indicted Taylor on multiple counts, including crimes against humanity and war crimes 

such as murder, rape, sexual slavery, enslavement, and the conscription and use of 

children under the age of 15 as child soldiers.266 Taylor was convicted in 2012 and 

sentenced to 50 years;267 the conviction was upheld on appeal.268 The Taylor judgment 

was historic in that it held a former head of state criminally responsible for enabling, 

rather than personally carrying out, large-scale abuses including the recruitment and 

use of children.269 

(ii) Analysis 

While the SCSL acknowledged the criminality of recruiting children under 15, it did not 

extend its analysis to children aged 15–17.270 Like the ICC, the SCSL did not fix the 

legal gap that leaves children aged 15–17 without full protection. Although the Court 

ensured accountability for those enabling child recruitment,271 it did not challenge or 

expand the legal definition of child in this context. As a result, older minors remained 

legally invisible, just as they are under the ICC’s framework. This selective application 

of child protection norms reflects a normative inconsistency that undermines the 

universality of child rights. The failure to address the recruitment of older children 

perpetuates a legal blind spot that recruiters can exploit, knowing that international law 

may not hold them accountable for targeting older minors.272 

Furthermore, the SCSL’s jurisprudence did not engage with the broader child rights 

framework, such as the CRC or the African Charter on the Rights and Welfare of the 
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266 Prosecutor v Charles Ghankay Taylor SCSL-03-01-1283 para 12. 
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Child,273 which emphasise the holistic protection of all children under 18.274 This 

disconnect between ICL and child rights law contributes to a fragmented legal 

landscape that fails to provide comprehensive protection for child soldiers. 

3.3. Uganda’s International Crimes Division: The Thomas Kwoyelo Case 

(i)Case Overview 

Thomas Kwoyelo was a mid-level LRA commander who was abducted as a child in 

the late 1980s and later rose through the ranks.275 Captured in Garamba National 

Park, DRC during military operations against the LRA by the Ugandan army in 2009,276 

Kwoyelo’s case has been distinctive for the way it intersects criminal accountability 

with domestic amnesty politics. After his capture he applied for amnesty under 

Uganda’s Amnesty Act (2000).277 This law was enacted to promote reconciliation by 

offering amnesty to individuals who renounced rebellion and surrendered to the 

government.278 Over 26 000 former LRA combatants had previously benefited from 

this legislation, receiving amnesty certificates upon fulfilling the required conditions.279 

Kwoyelo’s application was initially approved by the Amnesty Commission, which 

declared him eligible.280 However, the Director of Public Prosecutions (DPP) refused 

to issue the certificate,281 prompting Kwoyelo to petition to the Constitutional Court. In 

2011, the Constitutional Court ruled in his favour,282 finding that the refusal to grant 

him amnesty was discriminatory, especially since others in similar circumstances had 

received it.283 The Court held that this violated articles 2, 20, and 21(1)(2) of the 1995 

                                                
273 See generally Prosecutor v Charles Ghankay Taylor SCSL-03-01-1283. 
274 Article 1 of the CRC and articles 2 and 22(2) of the ACRWC. 
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September 2011) page 3. 
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Constitution of Uganda, which guarantee equality before the law and protection from 

discrimination.284  

However, in 2015, the Supreme Court of Uganda overturned the Constitutional Court’s 

decision.285 The Supreme Court reasoned that the grave nature of the crimes Kwoyelo 

was accused of, war crimes and crimes against humanity, including murder, torture, 

rape, and pillaging, excluded him from the scope of the Amnesty Act.286 The Court 

emphasised that while the Amnesty Act aimed to foster reconciliation, it did not 

override the state’s obligation to prosecute serious international crimes.287 This ruling 

marked a significant shift in Uganda’s interpretation of amnesty, narrowing its 

application and reinforcing the principle of accountability for atrocity crimes. Kwoyelo 

was subsequently sentenced to 40 years in prison in October 2024.288 

(ii)Analysis 

The Kwoyelo case highlights the domestic replication of international legal 

inconsistencies. Despite his abduction and recruitment as a child,289 the ICD pursued 

his prosecution without adequately addressing his status as a former child soldier.290 

This approach reflects a lack of clarity in domestic legal frameworks regarding the 

treatment of individuals who were both victims and perpetrators. 

The ICD’s failure to adopt a child-sensitive lens in its proceedings demonstrates how 

national courts may exacerbate the shortcomings of international jurisprudence. By 

neglecting the rehabilitative needs and psychosocial vulnerabilities of older child 

soldiers,291 domestic systems risk reinforcing cycles of trauma and exclusion, rather 

than promoting justice and reintegration. The ICD did not adopt a child-sensitive lens 

in the way international courts might. While the Court acknowledged Kwoyelo’s 

abduction as a child and considered it a mitigating factor in sentencing, it did not treat 
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February 2025 available at https://opiniojuris.org/2025/02/12/the-conviction-and-sentencing-of-ex-
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his child soldier status as a defence.292  This was because Uganda’s criminal law does 

not recognise duress as a defence for serious crimes like murder.293  

Moreover, the Rome Statute’s article 31 provisions were not applicable because the 

ICC Act of 2010 could not be applied retroactively.294 This is because under section 

19, the Act applies the Statute’s jurisdiction ratione temporis only to offences 

committed after the Act’s commencement,295 reflecting article 11 of the Rome Statute 

and excluding any conduct before that date unless under a specific article 12(3) 

declaration.296 Furthermore, section 28 of the Ugandan Constitution reinforces that no 

offence can be retroactively punishable, barring the law from applying to pre-Act 

conduct.297 As a result, in Uganda v Kwoyelo, the ICD could not rely on Rome Statute 

defences of duress or compulsion because his actions took place before the ICC Act’s 

entry into force.298 Consequently, despite recognising his abduction and forced 

participation as a child soldier during sentencing, the Court was structurally barred 

from considering these factors as substantive legal defences. 

This rigid application of domestic law reflects an adult-centric framework that overlooks 

the coercive realities and diminished autonomy inherent in child soldiering. A child-

sensitive approach would have recognised that Kwoyelo’s formative years were 

shaped by abduction, indoctrination, and threats of violence, factors that significantly 

impair agency and complicate culpability. By failing to integrate international child 

rights principles or contextualise Kwoyelo’s actions within his victimhood, the ICD 

reinforced a punitive rather than rehabilitative paradigm. 

3.4. Comparative Takeaway: Linking Special Court for Sierra Leone & International 

Crimes Division of Uganda to the International Criminal Court Pattern 

Across these three jurisdictions a common pattern emerges. The SCSL showed that 

heads of state and patrons can be held responsible for enabling child recruitment, and 

it recognised sexual crimes more fully than some contemporaneous prosecutions.299 

The ICD shows the fraught politics of domestic accountability where amnesty and 
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reintegration policy collide with prosecutorial imperatives.300 Yet, both replicate a 

structural problem identified in the ICC jurisprudence i.e a legal system that privileges 

clear lines of criminal attribution and prosecutorial proof over a more capacious 

normative engagement with child soldiers’ lived realities. In practice, the 15-year 

threshold, whether applied directly or treated as a limiting doctrinal guardrail, functions 

as a sieve that too often leaves the majority of conflicted child soldiers outside juridical 

protection and outside tailored rehabilitative responses.301 

The jurisprudence emerging from the ICC, SCSL, and Uganda’s ICD reveals a 

troubling persistence of the 15-year threshold as a rigid legal boundary, despite the 

near-universal consensus under international human rights law that a child is anyone 

under 18. This insistence on anchoring criminal liability and victimhood strictly below 

15 reflects a legal inconsistency that sits uncomfortably alongside the obligations 

imposed by the CRC and its OPAC. While the CRC articulates an unequivocal 

standard of 18,302 the Rome Statute entrenched a narrower threshold,303 and courts 

have largely refrained from stretching its interpretive reach. The result is a 

jurisprudence that reifies a technical statutory distinction rather than advancing a 

progressive harmonisation with broader human rights norms. 

The practical consequences of this doctrinal restraint are stark. By operationalising the 

threshold at 15, courts inadvertently create a protection gap for children aged 15–17, 

who are often the most systematically targeted for recruitment due to their physical 

maturity and psychological vulnerability.304 As seen in Taylor, Lubanga, and Ongwen, 

judicial reasoning not only excludes these older minors from victim recognition but also 

entrenches their invisibility within the remedial and reparative frameworks of 

international criminal justice. Recruiters and commanders, fully aware of this legal 

demarcation, are thus incentivised to exploit it by deliberately targeting children above 

15 while avoiding liability for child soldiering crimes.305 The law’s artificial cut-off 
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therefore fosters a perverse incentive structure that undercuts its very protective 

purpose. 

At a normative level, the reliance on the 15-year benchmark generates a profound 

contradiction with the best interests of the child principle under article 3 of the CRC.306 

Courts consistently declare their commitment  to uphold the protection of children,307 

yet their interpretive practices replicate a minimalist standard that falls short of the 

holistic, dignity-centred vision of childhood envisaged by human rights law. By denying 

children aged 15–17 recognition as child victims, these judgments perpetuate a legal 

fiction that older minors possess sufficient maturity to engage in armed conflict without 

the need for protection, a position that is empirically and normatively untenable. The 

jurisprudence thus illustrates the wider fragmentation of international law, where 

international humanitarian law and international criminal law lag behind international 

human rights law in safeguarding child dignity. 

In sum, the cases analysed above reveal a deeply fractured international legal 

framework concerning child soldiers. The divergence in age thresholds, legal 

reasoning, and recognition of victimhood across jurisdictions contributes to the 

systemic marginalisation of older child soldiers. These inconsistencies contradict the 

CRC’s definition of childhood and its emphasis on holistic protection. They undermine 

the best interests of the child, a foundational principle of child rights law and allow 

recruiters to evade accountability by exploiting legal gaps. Additionally, such 

inconsistencies fail to address the complex realities of child soldiering, including 

coercion, indoctrination, and long-term trauma. 

The jurisprudence reflects a troubling trend i.e while international and domestic courts 

have made strides in prosecuting child recruitment, they have done so in a manner 

that excludes significant portions of the child population and fails to uphold core child 

rights principles. 

3.5. Conclusion and Implications for Reform 

This analysis underscores the urgent need for harmonisation between international 

criminal law and child rights frameworks. To ensure meaningful protection for all 

                                                
306 Article 3(1) of the CRC. 
307 See for instance Prosecutor v Thomas Lubanga Dyilo Trial Chamber I para 605 where the ICC 
emphasised that the vulnerability of children means that they need to be afforded particular protection. 

https://uwcscholar.uwc.ac.za/home 



58 
 

children, the legal definition of child soldiers must be expanded to include those aged 

15–17, and legal systems must adopt a more nuanced and child-sensitive approach 

to justice. 

The mini thesis advocates for a reconceptualisation of child soldier protections that 

recognises all individuals under 18 as children, in line with international human rights 

standards and incorporates the continuum of victimhood and perpetration into legal 

assessments. This thesis moreover advocates for the prioritisation of prevention, 

rehabilitation, and reintegration over punitive measures and ensures that the best 

interests of the child are central to all legal proceedings involving child soldiers. Only 

through such reforms can the international community move toward a more coherent, 

just, and child-centred legal framework that truly protects the rights and dignity of all 

children affected by armed conflict. 
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CHAPTER FOUR 

ENFORCEMENT CHALLENGES AND PROTECTION GAPS 

Despite the proliferation of international legal norms prohibiting the recruitment and 

use of child soldiers, enforcement remains uneven, fragmented, and structurally 

biased. This chapter interrogates the enforcement challenges that persist in ICL, 

particularly as they relate to the protection of children aged 15 to 17 from recruitment 

as child soldiers, a group systematically excluded from the protective scope of the 

Rome Statute. While previous chapters have examined the normative inconsistencies 

embedded in international legal instruments, this chapter shifts focus to the practical  

consequences of those inconsistencies, specifically in African conflict zones. 

The exclusion of older minors from criminal protection is not merely a technical 

oversight; it reflects a deeper systemic failure in the global justice architecture. This 

failure is compounded by geopolitical asymmetries, colonial legacies, and the 

racialised geography of international criminal enforcement.308 Nowhere is this more 

evident than in Africa, a continent which has experienced protracted armed conflicts, 

high rates of child soldier recruitment, and sustained international legal scrutiny.309 

This chapter argues that the Rome Statute’s age threshold of 15 creates a two-tiered 

system of childhood, one that protects only younger children as victims while rendering 

older minors legally invisible. This invisibility has profound implications in that it 

enables impunity for recruiters, undermines the best interests of the child principle, 

and perpetuates cycles of trauma and exclusion. Moreover, the reliance on ‘voluntary 

recruitment’ narratives further distorts the lived realities of children in conflict zones, 

where structural violence, poverty, and displacement render consent illusory. 

Drawing on statistical evidence, conflict-specific analysis, and case studies from the 

Democratic Republic of Congo (DRC), Uganda, and Liberia, this chapter exposes the 

unfair burden borne by African children as a result of normative failures in international 

law. It critiques the selective enforcement of child protection norms, the politicisation 

of international justice, and the marginalisation of African legal frameworks.  
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The DRC, Uganda, and Liberia are selected because each illustrates a distinct 

dimension of the normative and structural failures in protecting child soldiers. The DRC 

exposes the ICC’s under‑15 limitation through Lubanga, Uganda demonstrates the 

victim–perpetrator complexity and enforcement inconsistencies revealed in Ongwen 

and Kwoyelo, and Liberia shows how regional accountability gaps and post‑conflict 

weakness leave older minors unprotected. Together, they highlight how international 

and domestic systems systematically fail 15–17‑year‑olds, reinforcing the chapter’s 

core argument. Ultimately, it calls for a rights-based enforcement model that treats all 

children under 18 as equally entitled to protection. 

4.1. The Democratic Republic of Congo  

4.1.1. Historical and Contemporary Conflict Landscape 

The DRC has endured one of the most protracted and violent conflict histories in 

Africa. From the First Congo War (1996–1997) and the Second Congo War (1998–

2003) to ongoing regional insurgencies in Ituri, North Kivu, and South Kivu, the country 

remains a hotspot for armed violence.310 These conflicts have involved a complex web 

of actors, including government forces, foreign armies, and non-state armed groups, 

and have created fertile ground for the recruitment of child soldiers. The Second 

Congo conflict resulted in an estimated 5.4 million deaths, many from disease and 

starvation, and displaced millions.311 The aftermath of this war saw the proliferation of 

militia groups such as the Mai-Mai, M23, and Allied Democratic Forces (ADF), which 

continue to operate in eastern DRC and routinely recruit children into their ranks.312 

4.1.2. Statistical Evidence of Child Recruitment 

According to the United Nations Secretary-General’s Annual Report on Children and 

Armed Conflict (2024), the DRC remains one of the worst-affected countries globally 
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available at https://saccps.org/pdf/2-2/SAPSS%202(2)%20Mwandumba.pdf (accessed 01 November 
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311 Moszynski P ‘5.4 Million People Have Died in Democratic Republic of Congo Since 1998 Because 
of Conflict, Report Says’  02 February 2025 available at 
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in terms of child soldier recruitment.313 In 2023 alone, over 1 800 children were verified 

as recruited and used by armed groups, and girls accounted for 30 per cent of recruited 

children, many subjected to sexual slavery and forced marriage.314  

Recent data underscores the persistent vulnerability of children to recruitment by 

armed groups in the DRC, with significant implications for the protection of older 

minors. In early 2025, over 400 children were newly recruited in eastern DRC, 

including individuals as young as 14 years.315 Similarly, UN verified 1 545 cases of 

child recruitment in the first half of 2023, involving children as young as five years 

old.316 These figures confirm that recruitment spans both younger children and older 

ones aged 15–17, yet reporting rarely disaggregates data by age bracket, rendering 

older minors an ‘invisible’ category in protection frameworks. 

4.1.3. The Protection Gap in Practice 

The Rome Statute’s failure to criminalise recruitment of children aged 15 to 17 has 

had tangible consequences in the DRC. Armed groups might exploit this legal 

ambiguity, deliberately targeting older children who are physically mature but still 

legally children under international human rights law. These children are often 

coerced, manipulated, or forced into service under the guise of ‘voluntary 

enlistment.’317 

The Lubanga case, while groundbreaking, exemplifies this gap.318 The ICC’s 

prosecution focused exclusively on children under 15, despite overwhelming evidence 
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republic-congo-tripled (accessed 13 November 2025). 
316 Van Tilburg L (2025). 
317 Mushoriwa L & Nortje W (2025) 10-11. See also Blackwell AH, Agengo Y & Ozoukou D et al ‘Drivers 
of ‘Voluntary’ Recruitment and Challenges for Families with Adolescents Engaged with Armed Groups: 
Qualitative Insights from Central African Republic and Democratic Republic of the Congo’ 24 May 2023 
available at https://doi.org/10.1371/journal.pgph.0001265 (accessed 16 November 2025). 
318 See generally Prosecutor v Thomas Lubanga Dyilo, Trial Chamber I. 

https://uwcscholar.uwc.ac.za/home 

https://adf-magazine.com/2025/02/africa-sees-surge-in-recruitment-of-child-combatants/
https://hornobserver.com/articles/3238/Save-the-Children-More-than-400-children-in-eastern-DRC-recruited-into-conflict-in-first-two-months-of-2025#:~:text=KINSHASA%2C%2014%20March%202025%20%E2%80%93%20More%20than%20400,immediate%20risk%20of%20violence%2C%20said%20Save%20the%20Children
https://hornobserver.com/articles/3238/Save-the-Children-More-than-400-children-in-eastern-DRC-recruited-into-conflict-in-first-two-months-of-2025#:~:text=KINSHASA%2C%2014%20March%202025%20%E2%80%93%20More%20than%20400,immediate%20risk%20of%20violence%2C%20said%20Save%20the%20Children
https://hornobserver.com/articles/3238/Save-the-Children-More-than-400-children-in-eastern-DRC-recruited-into-conflict-in-first-two-months-of-2025#:~:text=KINSHASA%2C%2014%20March%202025%20%E2%80%93%20More%20than%20400,immediate%20risk%20of%20violence%2C%20said%20Save%20the%20Children
https://hornobserver.com/articles/3238/Save-the-Children-More-than-400-children-in-eastern-DRC-recruited-into-conflict-in-first-two-months-of-2025#:~:text=KINSHASA%2C%2014%20March%202025%20%E2%80%93%20More%20than%20400,immediate%20risk%20of%20violence%2C%20said%20Save%20the%20Children
https://www.unicef.org/press-releases/reports-grave-violations-against-children-eastern-democratic-republic-congo-tripled
https://www.unicef.org/press-releases/reports-grave-violations-against-children-eastern-democratic-republic-congo-tripled
https://doi.org/10.1371/journal.pgph.0001265


62 
 

that older minors were also recruited.319  While legally grounded,320 this narrow scope 

created a normative gap i.e older minors were rendered invisible under international 

criminal law, leaving many victims without recognition and signalling to perpetrators 

that targeting children aged 15–17 carries no legal consequences.321 This also 

severely violates the best interests of the child principle as enshrined in the provisions 

of the CRC and the ACRWC. 

Crucially, the ICC possessed interpretative discretion under article 21(1)(b) of the 

Rome Statute to apply ‘applicable treaties and principles of international law’ when 

interpreting its provisions.322 This means the ICC had interpretative discretion to 

consider broader norms, such as the ACRWC which prohibits recruitment of anyone 

under 18.323 Moreover, the Explanatory Note of the Court’s Rules of Procedure and 

Evidence states that the rule of procedure and evidence should be read in conjunction 

with and subject to the provisions of the Statute,324 serving to apply the Rome Statute 

in all cases. Article 21(1)(c) further empowers the Court to use general principles of 

law derived by the Court from national legal systems,325 especially to address gaps in 

the Statute.  

The Court’s Rules provide a legal basis to expand protections, for instance apply age 

18 standard, even if not explicitly stated in article 8 of the Rome Statute.326 This mini 

thesis contends that by failing to invoke these norms to extend its jurisdiction, the ICC 

missed a critical opportunity to clarify the legal threshold and strengthen protections 

for older minors, thus perpetuating selective enforcement and undermining the 

rationale behind child protection norms. 

As a first test case, Lubanga set a jurisprudential precedent that influenced 

subsequent prosecutions. Yet the decision not to assert broader age coverage stalled 

the normative evolution of the Rome Statute and diminished its deterrent impact, 

particularly given the high incidence of child recruitment in the DRC. The ICC plays a 

                                                
319 Prosecutor v Thomas Lubanga Dyilo, Trial Chamber I, paras 601-606. 
320 Kurth ME ‘The Lubanga Case of the International Criminal Court: A Critical Analysis of the Trial 
Chamber’s Findings on Issues of Active Use, Age, and Gravity’ (2013) 5 Goettingen Journal of 
International Law 437. 
321 Chaikel D (2015). 
322 Article 21(1)(b) of the Rome Statute. 
323 Articles 2 and 22(2) of the ACRWC. 
324 International Criminal Court’s Rules of Procedure and Evidence of 2002. 
325 Article 21(1)(c) of the Rome Statute. 
326 Article 21 of the Rome Statute. 
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significant role in safeguarding the rights of all children and interests in international 

law; however, its failure to extend its protective scope to children between the ages of 

15 to 17 as envisaged in the Lubanga case is irreconcilable with this role as well as 

the best interest of the child principle. 

4.1.4. Structural and Institutional Failures 

Domestic enforcement mechanisms in the DRC remain weak. Although the country 

adopted a Child Protection Code in 2009,327 implementation has been sporadic.328  

The DRC adopted this law as a cornerstone of its domestic child rights framework. 

This legislation aligns with international standards, notably the CRC and the OPAC. It 

defines a child as any person under 18 years of age and establishes both ordinary and 

exceptional protection measures.329  

The Code enshrines fundamental principles such as the best interests of the child,330 

non-discrimination against all children,331 and the right of children to express their 

views.332 It mandates birth registration within 90 days,333 recognising legal identity as 

a prerequisite for protection. Under articles 71 and 73, the Code explicitly prohibits the 

recruitment and use of children in armed forces or groups and obliges the state to 

provide reintegration support for affected children.334  

Additionally, article 187 criminalises child recruitment, prescribing penalties of 10 to 20 

years’ imprisonment for perpetrators.335 The Code also establishes specialised child 

courts and procedural safeguards under Title III, ensuring that children in conflict with 

the law are treated distinctly from adults. These provisions reflect a comprehensive 

approach to child protection, addressing both preventive and remedial dimensions. 

Despite its robust framework, enforcement of the Child Protection Code has been 

sporadic and inconsistent. This is a result of the gap between the Code’s provisions 

and their implementation underscores a critical normative failure i.e legal protections 

                                                
327 Democratic Republic of the Congo Law No. 09/001 of 10 January 2009 on the Protection of the Child 
(hereafter the Child Protection Code). 
328 Jha UC (2018) 43-44. 
329 Articles 2(1) and 2(5) of the Child Protection Code. 
330 Article 6 of the Child Protection Code. 
331 Article 5 of the Child Protection Code. 
332 Article 7 of the Child Protection Code. 
333 Article 16 of the Child Protection Code. 
334 Articles 71 and 73 of the Child Protection Code. 
335 Article 187 of the Child Protection Code. 

https://uwcscholar.uwc.ac.za/home 



64 
 

exist on paper but fail in practice. This disconnect perpetuates vulnerability, particularly 

for older minors, who remain susceptible to recruitment and exploitation. The sporadic 

enforcement of domestic law mirrors broader challenges in international criminal law, 

where normative commitments often falter at the level of practical execution.336 

The Congolese Armed Forces (FARDC) have themselves been implicated in child 

recruitment, further complicating enforcement.337  Reports indicate that recruitment 

has occurred primarily in North Kivu and South Kivu provinces, especially Beni and 

Rutshuru territories, as well as Ituri and Tanganyika during military operations against 

armed groups such as the ADF and M23.338 FARDC units and affiliated militias, have 

forcibly conscripted children or used them as porters, spies, and combatants.339  

The scale of these violations is significant. The UN Secretary-General’s 2024 report 

on Children and Armed Conflict documented over 4 000 cases of child recruitment in 

eastern DRC between April 2022 and March 2024, with North and South Kivu identified 

as epicentres.340 MONUSCO verified 106 recruitment cases by government forces 

between June and August 2024, and overall, 16 482 children were disassociated from 

armed groups, including FARDC-linked units, in 2024 alone.341 The persistence of 

these violations underscores structural accountability failures and reinforces the thesis 

argument that normative frameworks prohibiting child soldiering lack traction when 

state actors themselves are perpetrators. 

Moreover, birth registration rates in the DRC are among the lowest in the world,342 

making it difficult to verify the age of recruits. According to Our World in Data’s data, 

                                                
336 Jha UC (2018) 43- 44. 
337 Jha UC (2018) 44-45. 
338 Global Centre for the Responsibility to Protect ‘Democratic Republic of the Congo’ 14 November 
2025 available at https://www.globalr2p.org/countries/democratic-republic-of-the-congo/ (accessed 15 
November 2025). 
339 Jha UC (2018) 45. 
340 Office of the Special Representative of the Secretary-General for Children and Armed Conflict 
‘Children and Armed Conflict Annual Report of the Secretary-General- Summary 2024’ available at 
https://childrenandarmedconflict.un.org/wp-content/uploads/2025/06/Summary-of-the-Annual-Report-
on-Children-and-Armed-Conflict.pdf (accessed 15 November 2025). 
341 Office of the Special Representative of the Secretary-General for Children and Armed Conflict 
‘Children and Armed Conflict Annual Report of the Secretary-General- Summary 2024’ available at 
https://childrenandarmedconflict.un.org/wp-content/uploads/2025/06/Summary-of-the-Annual-Report-
on-Children-and-Armed-Conflict.pdf (accessed 15 November 2025). 
342 UNICEF ‘Birth Registration in Sub-Saharan Africa: Current Levels and Trends’ March 2025 available 
at UNICEF_Birth-Registration-in-SSA_FNL_March-2025.pdf (accessed 01November 2025). 
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only 40,1 per cent of children under five were registered at birth in 2022,343 leaving 

more than half of Congolese children legally invisible. UNICEF reports similar figures, 

estimating that registration in Eastern and Middle Africa, including the DRC, hovers 

around 41 per cent.344  

This lack of legal identity undermines enforcement of minimum age laws and 

complicates verification of combatant status, making it easier for armed groups and 

even state forces to recruit children without detection. The persistence of low 

registration rates reflects systemic governance failures which collectively erode the 

protective framework envisioned under international and domestic law. With regards 

to these statistics, this thesis argues that structural weaknesses, rather than mere 

legal gaps, perpetuate child soldiering and normative inconsistency in the DRC. This 

evidentiary gap allows armed groups to deny culpability and undermines efforts to 

prosecute violations.  

The lack of psychosocial support and reintegration programmes for former child 

soldiers exacerbates the problem, leaving many traumatised and stigmatised.345 

However, it is inaccurate to suggest that no programmes exist. Initiatives led by 

organisations like UNICEF provide services such as counselling, family reunification, 

vocational training, and education.346 In 2024, the UN reported that 16 482 children 

were disassociated from armed groups in the DRC, yet many did not receive sustained 

psychosocial care or long-term reintegration support due to funding shortages and 

insecurity in eastern provinces.347  

                                                
343 Our World in Data ‘Share of Births Registered, 2022’ 08 September 2025 available at 
https://ourworldindata.org/grapher/births-registered?mapSelect=~COD (accessed 15 November 
2025). 
344 UNICEF ‘Birth Registration Steadily Increases Worldwide, But 150 Million Children Still ‘Invisible’’ 10 
December 2024 available at https://www.unicef.org/press-releases/birth-registration-steadily-
increases-worldwide-150-million-children-still-invisible (accessed 15 November 2025). See also 
UNICEF ‘The Right Start in Life: Global Levels and Trends in Birth Registration’ December 2024 
available at https://data.unicef.org/resources/the-right-start-in-life-2024-update/ (accessed 15 
November 2025). 
345 Jha UC (2018) 45. 
346 Office of the Special Representative of the Secretary-General for Children and Armed Conflict 
‘Reintegration of Former Child Soldiers’ available at https://childrenandarmedconflict.un.org/wp-
content/uploads/2018/09/Reintergration-brochure-layout.pdf (accessed 15 November 2025). 
347 Office of the Special Representative of the Secretary-General for Children and Armed Conflict 
‘Children and Armed Conflict Annual Report of the Secretary-General- Summary 2024’ available at 
https://childrenandarmedconflict.un.org/wp-content/uploads/2025/06/Summary-of-the-Annual-Report-
on-Children-and-Armed-Conflict.pdf (accessed 15 November 2025). 
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Research by the Global Coalition for Reintegration of Child Soldiers shows that 

programmes often prioritise children formally demobilised through disarmament, 

demobilisation, and reintegration processes, excluding those who escape or are 

informally released, leaving thousands without assistance.348 Even where services 

exist, they are short-term and lack continuity, resulting in stigma, poverty, and 

heightened risk of re-recruitment.349 These shortcomings demonstrate that 

psychosocial and reintegration programmes exist but do not benefit all victims.  In 

relation to this, this thesis argues that enforcement challenges are not only legal but 

structural, rooted in fragile institutions and resource constraints. 

4.1.5. The Unfair Burden on Older Congolese Children 

The normative failure to protect older minors has disproportionately affected 

Congolese children. In conflict zones like Ituri and North Kivu, older children are seen 

as expendable assets, old enough to fight, but not old enough to be protected.350 While 

the international community has invested in peacekeeping and humanitarian aid, it has 

failed to push for legal reform that would extend full protection to all children. The result 

is a two-tiered system of justice, where Congolese children aged 15 to 17 are recruited, 

exploited, and discarded without accountability or remedy.  

4.2. Uganda: The Lord’s Resistance Army (LRA) 

4.2.1. Conflict Dynamics and the Rise of the Lord’s Resistance Army 

Uganda’s experience with child soldiering is deeply tied to the decades-long 

insurgency led by the LRA, a rebel group notorious for its brutal tactics and mass 

abductions of children.351 Originating in the late 1980s in northern Uganda, the LRA’s 

campaign against the Ugandan government evolved into a regional crisis, extending 

into South Sudan, the CAR, and the DRC.352 

The LRA’s modus operandi was distinctively cruel as children were abducted from 

their homes, schools, and villages, then subjected to indoctrination, forced labour, and 

                                                
348 Global Coalition for Reintegration of Child Soldiers ‘Gaps and Needs for the Successful 
Reintegration of Children Associated with Armed Groups or Armed Forces’ October 2020 available at 
https://childrenandarmedconflict.un.org/wp-content/uploads/2020/12/GCR-Gaps-and-Needs-
10.2020.pdf (accessed 15 November 2025). 
349 Global Coalition for Reintegration of Child Soldiers (2020). 
350 Jha UC (2018) 45. 
351 Bunting I ‘Lord’s Resistance Army’ 10 September 2025 available at 
https://www.britannica.com/topic/Lords-Resistance-Army (accessed 01 November 2025). 
352 Bunting I (2025). 
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violent initiation rituals.353 Many were forced to kill family members or peers to sever 

emotional ties and instil obedience.354 The Ongwen case details how abductees were 

compelled to kill family members or peers to sever emotional ties and instil 

obedience.355 This practice was systematic, designed to break social bonds and 

ensure loyalty to the LRA.356 Girls were often assigned as ‘wives’ to commanders, 

enduring sexual slavery and forced pregnancies,357 a finding explicitly confirmed in 

Ongwen’s conviction for forced marriage and sexual violence.358  

Similarly, the Kwoyelo judgment describes how abducted children were brutalised, 

forced to participate in raids, and subjected to severe punishments for disobedience, 

including beatings and executions.359 These judgments provide authoritative evidence 

that the LRA’s recruitment strategy was not only coercive but deliberately structured 

to obliterate autonomy and exploit vulnerability. 

4.2.2. Statistical Evidence of Child Recruitment 

Uganda has one of the most well-documented histories of child soldier recruitment in 

Africa. According to the Human Rights Watch reports, between the 1980s and early 

2000s, the LRA abducted an estimated 30 000 children in Uganda alone.360 These 

figures underscore the scale of the crisis and justify focusing on this era, as it coincides 

with the crimes adjudicated in the Ongwen case before the ICC and the Kwoyelo case 

before the ICD, both of which provide detailed accounts of LRA practices. 

Academic studies indicate that a significant proportion of these abductees were under 

15 years old, estimated at 60 per cent, while the remaining 40 per cent were aged 15–

17.361 This age distribution is crucial as it highlights the normative gap that international 

                                                
353 Bunting I (2025). 
354 Bunting I (2025). 
355 Prosecutor v Dominic Ongwen Trial Judgment paras 129-133 & 143. 
356 Bunting I (2025). 
357 Prosecutor v Dominic Ongwen Trial Judgment para 143. 
358 Prosecutor v Dominic Ongwen Trial Judgment para 3116. 
359 Uganda v Kwoyelo (alias Latoni) High Court (Uganda) paras 10-16. 
360 Human Rights Watch ‘Stolen Children: Abduction and Recruitment in Northern Uganda’ March 2003 
available at https://www.hrw.org/report/2003/03/28/stolen-children/abduction-and-recruitment-
northern-uganda (accessed 01 November 2025). 
361 Pham P,  Vinck P & Stover E ‘Abducted: The Lord's Resistance Army and Forced Conscription in 
Northern Uganda’ 01 June 2007 available at https://escholarship.org/uc/item/7963c61v#main 
(accessed 15 November 2025). May also see Cassar A, Kandpal E & Lambert M et al ‘From Childhood 
Abduction to Adulthood: Enduring Consequences for Women in Uganda’ 24 April 2025 available at 
https://people.tamu.edu/~dserra/FromAbductionToAdulthood_Uganda.pdf (accessed 15 November 
2025). 
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criminal law criminalises recruitment under 15, leaving older minors in a grey zone 

despite their vulnerability.362 This does not imply that these children were not subjected 

to the Disarmament, Demobilisation, and Reintegration (DDR) in accordance with the 

CRC.363 However, the argument brought forth by this mini thesis is not about 

reintegration failures or DDR gaps. It is fundamentally about illegality at the point of 

recruitment into hostilities. Children between 15- 17 and children of all ages should 

never have been recruited at all, and international criminal law’s failure to prohibit their 

recruitment is the root harm. 

Today, large-scale child soldiering in Uganda has declined significantly since the LRA’s 

expulsion from Ugandan territory around 2006. However, residual risks persist, 

particularly in border regions and among returnees from South Sudan and the DRC, 

where armed groups remain active.364 While Uganda is no longer a hotspot for new 

recruitment, the legacy of abduction and trauma continues to affect thousands of 

former child soldiers, making reintegration and psychosocial support critical issues.365 

Uganda has implemented reintegration programmes through NGOs such as UNICEF-

supported projects.366 These programmes provide counselling, education, and 

vocational training.367 However, studies show that coverage is uneven and short-term, 

with many former child soldiers, especially girls, facing stigma, poverty, and lack of 

sustained mental health care.368 Girls who were subjected to sexual slavery often 

experience compounded trauma and social exclusion, and support services rarely 

address these gender-specific needs adequately.369 This mirrors the structural 

weaknesses observed in the DRC i.e while programmes exist, they do not benefit all 

victims. 

4.3.3 The Ongwen and Kwoyelo Cases: Justice or Reproduction of Normative Gaps? 

The cases of Dominic Ongwen and Thomas Kwoyelo illustrate the complex interplay 

between victimhood, perpetration, and legal accountability in Uganda’s transitional 

                                                
362 Chaikel D (2025). 
363 See article 39 of the CRC. 
364 Kaija EM ‘Lord’s Resistance Army Legacy: 20 Years Later’ 25 September 2025 available at 
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justice landscape. The ICC’s Ongwen judgment delivered 61 convictions and explicitly 

included the war crimes of conscripting, enlisting or using children under 15 within the 

LRA.370 While jurisprudentially path‑breaking, the case could not recognise as a 

stand‑alone war crime the recruitment of 15–17‑year‑olds, because the Statute does 

not criminalise it. Appeals and reparations phases have since emphasised victim 

security and participation, but the chargeable recruitment harm still stops at 15, not 

18.371 

That ceiling is out of step with the empirical reality of northern Uganda, where mass 

children abductions and association with armed groups, as fighters, porters, spies, or 

‘wives’, were documented at scale.372 While the ICC charges focused on under‑15s, 

the factual description of the LRA’s modus operandi does not limit the group to children 

below 15, and it confirms that the LRA used a broad age range of children.373 This 

confirmed that the typical Ugandan child soldier was not always below 15.  

When the war‑crime definition excludes 15–17‑year‑olds,374 the core recruitment 

wrong done to these children becomes legally invisible unless it can be re‑articulated 

via other crimes, for example sexual slavery or rape, etc. The reliance on proxy 

offenses may not capture the specific recruitment harm. This preserves normative 

silence about the recruitment of older minors and undercuts the deterrent message to 

would‑be recruiters. 

Furthermore, in Ongwen, the Court advanced victim participation and SGBV 

jurisprudence, including the ICC’s first forced pregnancy conviction.375 On reparations, 

the Appeals Chamber has stressed protective measures for victims. Yet the best 

interests principle cannot overcome the elements of crimes i.e children who were 

recruited at 15–17 are not ‘child soldiers’ for Rome Statute purposes, narrowing how 

recruitment‑specific harms are recognised in criminal findings and remedies. 

Uganda’s domestic Kwoyelo proceedings tell a complementary story. After more than 

a decade of pre‑trial limbo driven by amnesty litigation and legality challenges, the ICD 

                                                
370 See generally Prosecutor v Dominic Ongwen Trial Judgment. 
371 See article 8 of the Rome Statute. 
372 Human Rights Watch (2003). 
373 Kaija EM (2025). 
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375 See generally Prosecutor v Dominic Ongwen Trial Judgment. 

https://uwcscholar.uwc.ac.za/home 



70 
 

finally convicted him on 44 counts and sentenced him to 40 years.376 Those outcomes 

are major steps for accountability, including convictions on multiple SGBV counts. But 

from a child‑rights perspective, the protracted delay conflicts with the best interests of 

the many children he and his subordinates abducted and used i.e justice came 13–15 

years after capture, undermining timeliness, psychosocial closure, and reparative 

impact. The amnesty detour is also crucial herein as it delayed enforcement, sidelined 

victims’ interests in prompt accountability and reparation, and reflected a system 

oscillating between impunity logics and accountability, with children’s needs not in the 

driver’s seat. 

The under‑15 ceiling creates a recruiter’s dividend i.e those who target older minors 

can evade a specific recruitment conviction. Even where there are sweeping 

convictions, the act of recruiting 15- to 17-year-olds is not named and punished as 

such, because it is not a war crime under the Rome Statute. This contradicts the 

broader child‑protection regime that treats all under‑18s as children,377 and sends the 

damaging signal that the law’s red line is 15, not 18.  

The ICC’s treatment of Ongwen illustrates a structural unwillingness to interrogate 

prolonged victimisation. Scholars have criticised this approach as formalistic and 

reductive. Moczydłowski describes the judgment as a ‘zero-sum failure’, arguing that 

the ICC’s focus on sexual and gender-based crimes sidelined nuanced victim-

perpetrator dynamics.378 Turok-Squire notes that the Court’s language entrenches a 

binary that erases the complexities of coercion and survival.379 Lloyd critiques the 

‘bright line’ between childhood victimhood and adult culpability, which disregards the 

continuum of coercion.380 The ICC failed to meaningfully engage with psychological 

evidence, ignoring decades of trauma that shaped Ongwen’s agency. 

Uganda’s ICD adopted an equally rigid framework in Kwoyelo’s trial. Although Kwoyelo 

was abducted as a minor, the Court prosecuted him solely as an adult commander, 

                                                
376 See generally Uganda v Kwoyelo (alias Latoni) High Court (Uganda). 
377 See for example article 22 of the ACRWC. 
378 Moczydłowski Z ‘Zero-Sum Failure: The Intersection of Sexual Violence & Child-Soldier Culpability 
in Ongwen’ 18 April 2025 available at https://journals.law.harvard.edu/ilj/2025/04/zero-sum-failure-the-
intersection-of-sexual-violence-child-soldier-culpability-in-ongwen/ (accessed 16 November 2025). 
379 Turok-Squire RL ‘A Judgment like a Spiderweb: Catching Dominic Ongwen in the Language of the 
International Criminal Court’ (2022) 3 Journal of International Criminal Law 75-76. 
380 Lloyd R ‘Child Soldier To Warlord Overnight: Sentencing Ongwen in The International Criminal Court’ 
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without integrating his prior victimisation into sentencing or mitigation. Nortje and 

Nanyunja observe that the ICD dismissed arguments for restorative justice,381 while 

Labaale highlights the Court’s failure to consider coercive histories in contrast to 

Uganda’s broader transitional justice commitments.382 Mutoka acknowledges 

procedural advances in victim participation but notes the absence of institutional 

mechanisms to address child soldier dynamics.383 This omission is stark given that 

over 26 000 abductees received amnesty,384 Kwoyelo’s exclusion underscores 

systemic rigidity. 

The Rome Statute’s silence on those aged 15 to 17 compounds these failures. As 

Gašparić argues, the Statute lacks uniform rules on criminal responsibility for this 

cohort, leaving courts to default to adult culpability.385 Both cases operationalise a 

structural unwillingness to engage with the continuum of coercion and survival. By 

enforcing a bright-line separation between child victimhood and adult perpetration, 

courts ignore how prolonged indoctrination shapes agency and culpability. Article 31 

of the Rome Statute defences were either dismissed or under-litigated, and sentencing 

frameworks failed to incorporate mitigating factors tied to prior victimisation. Scholarly 

consensus condemns this approach as overly formalistic, perpetuating a protection 

gap that criminalises agency without contextualising its coercive origins. 

In sum, while Ongwen and Kwoyelo delivered landmark convictions and sentences for 

atrocities in northern Uganda, they also reproduce the core normative gap in 

international criminal law by criminalising recruitment only of children under 15, leaving 

15-17‑year‑old recruitment legally invisible and granting a de facto recruiter’s dividend 

to those who might deliberately target this age group. This produces a two‑tiered 

childhood that is inconsistent with child‑rights instruments and the best‑interests 

principle i.e younger children’s recruitment is condemned as a war crime, while older 

minors’ recruitment is acknowledged only obliquely.386  

                                                
381 Nortje W & Nanyunja B ‘An Appraisal of the Kwoyelo Judgment at the International Crimes Division 
in Uganda: A Tale of Retribution or Restoration?’ 2025 Journal of International Criminal Justice 14. 
382 Labaale EC (2025). 
383 Mutoka J ‘Uganda’s Kwoyelo Case: Between Success and Challenges for Victims and Survivors’ 28 
October 2024 available at https://justicerapidresponse.org/ugandas-kwoyelo-case-between-success-
and-challenges-for-victims-and-survivors/ (accessed 16 November 2025). 
384 Nanyunja B & Nortje W (2023) 9. 
385 Gašparić A ‘Liability and Protection of Child Soldiers Under International Criminal Law’ available at 
https://hrcak.srce.hr/file/472757 (accessed 16 November 2025). 
386 Chaikel D (2025). 
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Ultimately, had the international legal order categorically prohibited all child soldiering, 

children like Ongwen and Kwoyelo would never have been recruited,387 and the 

victim‑to‑perpetrator trajectory that later brought them into the dock would likely not 

have materialised. The Rome Statute’s narrow prohibition is not a sufficient safeguard. 

It leaves 15–17‑year‑olds outside the core war‑crime definition, enabling their 

recruitment in practice and ensuring that more ‘Ongwens’ and ‘Kwoyelos’ will emerge 

from this unprotected age band.  

In turn, courts then prosecute the adults these children become,388 often without 

having addressed the root cause, namely, the State’s failure to protect the child from 

recruitment in the first place. The Ugandan record makes this cycle tangible i.e 

Ongwen’s landmark conviction still could not recognise the recruitment of older minors 

as a discrete crime because the law stops at fifteen;389 Kwoyelo’s long, tortuous path 

to a 40‑year sentence likewise did not and could not name older minor recruitment as 

such, while thousands of older minors were abducted and used during the conflict.390  

Unless the age threshold in article 8 of the Rome Statute is raised to under 18, and 

States are held to primary prevention duties that prohibit and prevent any recruitment 

under 18, the system will continue to blame and punish the grown child while failing to 

cure the upstream illegality. In short, without closing this gap, international justice will 

keep reproducing an endless cycle of victims who are first failed by protection and 

later punished in prosecution.391 

4.2.4.The Politics of Amnesty and Reintegration 

Uganda’s Amnesty Act of 2000 offered blanket amnesty to combatants who renounced 

rebellion, including former child soldiers.392 Its underlying rationale was pragmatic i.e 

to incentivise combatants, including abducted child soldiers, to demobilise and 

reintegrate into civilian life, thereby reducing hostilities and rebuilding communities.393 

                                                
387 Mushoriwa L & Nortje W (2025) 16. 
388 Mushoriwa L & Nortje W (2025) 16. 
389 See generally Prosecutor v Dominic Ongwen Trial Judgment. 
390 See generally Uganda v Kwoyelo (alias Latoni) High Court (Uganda). 
391 See Drumbl MA (2016) 217 246. 
392 Okiror S ‘Forgive and Forget? Amnesty Dilemma Haunts Uganda’ 12 June 2015 available at 
https://www.thenewhumanitarian.org/analysis/2015/06/12/forgive-and-forget-amnesty-dilemma-
haunts-uganda (accessed 01 November 2025). Also see section 3 of the Amnesty Act 2000. 
393 Transitional Justice Working Group ‘The  Amnesty Law (2000): Issues Paper Review by the 
Transitional Justice Working Group’ April 2012 available at 
https://www.judiciary.go.ug/files/downloads/JLOS-Amnesty%20Issues%20Paper.pdf (accessed 16 
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The Act established the Amnesty Commission and the Demobilisation and 

Resettlement Team (DRT) to implement these objectives.394 

Although the Act predates the Juba Peace Talks, its interpretation and application were 

significantly influenced by the principles articulated during those negotiations. The 

Agreement on Accountability and Reconciliation (AAR), signed in Juba in June 2007, 

envisaged a dual framework combining reconciliatory measures with formal 

accountability for serious crimes.395 The AAR explicitly recognised the need to prevent 

impunity while promoting reintegration for rank-and-file combatants who renounced 

rebellion.396 This hybrid approach informed subsequent amendments to the Amnesty 

Act and the creation of Uganda’s ICD in 2008, tasked with prosecuting individuals 

deemed most responsible for grave crimes.397 

However, the Juba process was never fully consummated. While the Government of 

Uganda signed the agreements and transmitted them to the UN Security Council, the 

LRA leadership, including Joseph Kony, refused to sign the final accord.398 This refusal 

stemmed largely from the ICC arrest warrants issued in 2005, which created fears of 

prosecution and undermined trust in the negotiations.399 Despite this impasse, the 

principles of Juba continued to shape Uganda’s transitional justice architecture, 

embedding a tension between amnesty and accountability that persists to this day.400 

The prosecution of Thomas Kwoyelo illustrates this tension. Abducted at a tender age, 

Kwoyelo surrendered and applied for amnesty under the Amnesty Act. While 

thousands of former combatants, including former child soldiers, benefited from 

blanket amnesty, Kwoyelo was denied on the grounds that he was responsible for 

serious crimes. His trial before the ICD reflects the selective implementation of Juba’s 

hybrid model i.e amnesty for rank-and-file, accountability for senior figures. This thesis 

argues that this approach disregarded Kwoyelo’s prolonged victimisation and blurred 

the line between coerced participation and culpability.401 The result is a jurisprudence 
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marked by inconsistency, where the promise of reconciliation coexists uneasily with 

punitive imperatives.   

The Amnesty Act was not merely a declaration of immunity; it embedded a structured 

framework for demobilisation and reintegration. Its provisions created a legal and 

institutional pathway for combatants, including abducted child soldiers, to transition 

from rebellion to civilian life. Section 3 of the Act required any person seeking amnesty, 

a reporter, to report to a local authority, renounce rebellion, and surrender weapons.402 

Upon compliance, the individual was forwarded to the Chief Administrative Officer,403 

who referred them to the Demobilisation and Resettlement Team (DRT) for 

processing.404 This procedure ensured that demobilisation was formalised and 

documented. 

While this policy facilitated demobilisation, it also undermined accountability and failed 

to distinguish between coerced child recruits and voluntary adult combatants. This is 

because the Act employs a blanket definition of participation in armed conflict, i.e, ‘any 

Ugandan … engaged in or is engaging in war or armed rebellion …’,405 which fails to 

differentiate between coerced child conscripts and adult combatants who voluntarily 

joined. The Act offers no exception for children or those compelled into service under 

duress. By treating all participants equally, the Act ignores coercion and developmental 

vulnerabilities, reinforcing impunity for recruiters and sabotaging efforts to protect 

children aged 15–17 who were neither willing nor capable of true consent. 

Reintegration programmes, often funded by international donors, focused on 

vocational training and psychosocial support but lacked a legal foundation that 

recognised the rights violations suffered by child soldiers.406  Uganda’s post-conflict 

reintegration efforts were primarily implemented through donor-funded DDR 

programmes under the Amnesty Act framework.407 These programmes included 

reception centres run by NGOs which provided short-term shelter, medical care, and 

                                                
402 Section 3 read with section 1 of the Amnesty Act of 2000. 
403 Section 4 of the Amnesty Act of 2000. 
404 Section 5 of the Amnesty Act of 2000. 
405 Section 2(1) of the Amnesty Act of 2000. 
406 Okiror S, 2015. 
407 Section 10 of the Amnesty Act. 
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psychosocial counselling for returnees;408 and child protection program, offering 

trauma counselling, family tracing, and community reconciliation workshops.409 

The government’s involvement was largely administrative, issuing amnesty certificates 

and coordinating donor programmes through the Amnesty Commission.410 This 

engagement contrasts sharply with Uganda’s earlier failure to protect children from 

abduction. 

4.3. Liberia 

4.3.1. Historical Context 

Liberia’s two civil wars were among the most devastating in West Africa, marked by 

extreme violence, ethnic divisions, and widespread human rights abuses.411 The First 

War erupted when Charles Taylor’s National Patriotic Front of Liberia (NPFL) invaded 

from Côte d’Ivoire on 24 December 1989 to oust President Samuel Doe, whose 

corrupt, ethnically biased Krahn-dominated regime (1980–1989) had persecuted 

Gio/Mano communities and triggered mass riots.412 Armed factions such as Charles 

Taylor’s NPFL, Liberians United for Reconciliation and Democracy (LURD), and 

Movement for Democracy in Liberia (MODEL) routinely recruited children into combat 

roles.413 

Unlike Uganda and the DRC, Liberia’s child soldiering was not limited to abduction. 

Many children joined armed groups due to economic desperation, loss of family, or 

community pressure.414 The wars blurred the lines between forced and ‘voluntary’ 

recruitment. The Second War began in April 1999 when LURD and later MODEL 

launched offensives from Guinea and Côte d’Ivoire, displacing Taylor in 2003. 

                                                
408 Child Soldiers International ‘Child Soldiers Global Report 2008 – Uganda’ 20 May 2008 
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409 Child Soldiers International (2008). 
410 Section 8 of the Amnesty Act. 
411 University of Edinburgh ‘Liberian Civil Wars (1989 - 1997) (1999 - 2005)’ available at 
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412 World History Edu ‘First Liberian Civil War’ 07 February 2025 available at 
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413 University of Edinburgh ‘Liberian Civil Wars (1989 - 1997) (1999 - 2005)’ available at 
https://www.peaceagreements.org/conflict/31/ (accessed 01 November 2025). 
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4.3.2. Statistical Evidence and the Scope of Recruitment 

According to the Liberian Truth and Reconciliation Commission (TRC), an estimated 

21 000 children were recruited during the two civil wars.415 Girls made up 25–30 per 

cent of child recruits, often used as fighters, porters, and sex slaves.416 Many children 

were given drugs, forced to commit atrocities, and indoctrinated into violent 

ideologies.417 Despite these staggering figures, no individual has been prosecuted for 

recruiting child soldiers in Liberia, either domestically or internationally.418 

The Charles Taylor case before the SCSL provides compelling statistical evidence of 

the vulnerability of children during armed conflict.419 Judicial findings established that 

the majority of children recruited into Taylor’s forces were between the ages of 5 and 

17.420 This data underscores a critical normative gap i.e international criminal law 

explicitly prohibits the conscription or enlistment of children under 15 into armed 

forces,421 yet states consistently fail to enforce this protection.  

If states cannot safeguard those who fall squarely within the protective ambit of ICL, 

children under 15, how can we reasonably expect them to protect older minors who 

remain outside this legal shield? The Liberian experience illustrates that the absence 

of effective enforcement mechanisms not only perpetuates violations against the most 

vulnerable but also leaves a broader category of at-risk youth exposed to recruitment 

and exploitation. This failure reflects a deeper structural weakness in ICL’s normative 

framework, where protection is both age-limited and contingent on state capacity, 

creating a hierarchy of vulnerability that undermines the universality of child protection 

norms. 

                                                
415 Amnesty International ‘Liberia The promises of peace for 21,000 child soldiers’ 17 May 2004 
available at https://www.amnesty.org/fr/wp-content/uploads/2021/08/afr340092004en.pdf (accessed 01 
November 2025). 
416 Amnesty International, 2004. 
417 Amnesty International, 2004. 
418 Human Rights Watch ‘Liberia’s Compliance with the International Covenant on Civil and Political 
Rights: Joint Follow-Up Report on Impunity and Past Human Rights Violations’ 06 May 2024 available 
at https://www.hrw.org/news/2024/05/06/liberias-compliance-international-covenant-civil-and-political-
rights-joint-follow (accessed 17 November 2025). 
419 See generally Prosecutor v Charles Ghankay Taylor SCSL-03-01-1283. 
420 Prosecutor v Charles Ghankay Taylor SCSL-03-01-1283 paras 1596- 1597. 
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4.3.3. Case Study: Prince Y. Johnson and the St. Peter’s Lutheran Church Massacre 

The St. Peter’s Lutheran Church massacre in July 1990 stands as one of the most 

notorious atrocities of Liberia’s first civil war.422 Under the command of Prince Y 

Johnson, leader of the Independent National Patriotic Front of Liberia (INPFL), fighters 

stormed the church in Monrovia, killing over 600 civilians, including women and 

children, who had sought refuge from escalating violence.423 Johnson’s forces were 

also implicated in the capture, torture, and execution of President Samuel Doe, acts 

that symbolised the collapse of state authority and the normalisation of extreme 

brutality during the conflict.424 These events illustrate the pervasive lawlessness that 

enabled systematic violations of international humanitarian norms, including the 

recruitment and use of child soldiers. 

Evidence from Liberia’s TRC confirms that Johnson’s faction, like others, recruited 

children as combatants, porters, and spies.425 Many were forcibly conscripted or 

manipulated through promises of food and protection, while others joined under 

conditions of displacement and economic desperation.426 This case underscores the 

agency debate i.e although some children appeared to ‘choose’ participation, their 

decisions were made within coercive environments shaped by structural violence, 

poverty, and fear.427 Under such circumstances, voluntariness becomes illusory; 

children lacked meaningful alternatives, rendering their involvement a product of 

vulnerability rather than free will.428 

From a normative perspective, the Johnson case highlights Liberia’s enduring 

accountability gap. Despite overwhelming evidence of atrocities, Johnson has never 

faced prosecution for war crimes.429 Instead, he transitioned into political office, 
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Agenda 96. 
426 Truth and Reconciliation Commission of Liberia (2009) Final Report of the Truth and Reconciliation 
Commission of Liberia (2009) Volume 3 Appendices Title II: Children, the Conflict and the TRC Children 
Agenda 97. 
427 Mushoriwa L & Nortje W (2025) 11. 
428 Mushoriwa L & Nortje W (2025) 11; Drumbl MA ‘The (self)identity of the child soldier: international 
law and best practices’ in Freeman M & Taylor N (eds) Children’s Right to Identity, Selfhood and 
International Family Law (2025) 286. 
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serving as a senator and even endorsing the establishment of a war-crimes court in 

2024,430 a paradox that reflects the selective and politicised nature of post-conflict 

justice. This impunity exemplifies the normative inconsistency at the heart of 

international criminal law i.e while prohibitions against child soldiering are firmly 

entrenched, enforcement remains contingent on political will and international 

attention. Unlike Charles Taylor, whose conviction before the SCSL addressed crimes 

in a neighbouring state, Johnson’s crimes within Liberia remain unpunished, leaving 

victims without redress and reinforcing the perception that accountability is negotiable. 

4.3.3.1. Analysis 

This case demonstrates how the failure to prosecute high-profile perpetrators 

perpetuates a culture of impunity and undermines the deterrent function of 

international norms. It also raises questions about the adequacy of domestic 

mechanisms, such as the TRC, which recommended prosecutions but lacked 

enforcement capacity.431 The Johnson case therefore serves as a stark reminder that 

normative frameworks prohibiting child soldiering are only as effective as the 

mechanisms designed to implement them, a gap that Liberia’s experience exposes 

with devastating clarity. 

The Johnson case illustrates how structural violence and coercive environments 

undermine any notion of child agency.432 Children recruited by the INPFL were often 

displaced, orphaned, and impoverished, facing survival imperatives that left them with 

no meaningful alternatives.433 These decisions were shaped by fear, manipulation, and 

promises of food or protection. Under such conditions, voluntariness becomes 

illusory.434 In this regard, this thesis contends that the agency in child soldiering cannot 

be understood in isolation from vulnerability and structural constraints. The principle 

of the best interests of the child, enshrined in international law, was systematically 

violated, as children were exposed to violence, drug use, and psychological harm, 

conditions antithetical to their welfare. 
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The principle of the best interests of the child, enshrined in article 3 of the CRC and 

the ACRWC, requires that all actions concerning children prioritise their welfare.435 

Johnson’s recruitment of children into armed conflict blatantly violated this principle, 

exposing them to violence, drug use, and psychological trauma. Furthermore, Liberia’s 

state actors failed in their positive obligation to protect children from recruitment and 

participation in hostilities, as mandated by international law. During the war, the state 

collapsed and became complicit in violations; post-conflict, it failed to prosecute 

perpetrators or implement TRC recommendations. This dual failure, first as violator, 

then as enabler of impunity, illustrates the fragility of child-protection norms in conflict 

settings. Normative frameworks without enforcement are symbolic rather than 

substantive. 

This case also demonstrates how the absence of accountability perpetuates cycles of 

violence and undermines the deterrent function of international norms. It also raises 

questions about whether principles like the best interests of the child have real-world 

traction in fragile states or remain aspirational commitments. By failing to 

operationalise these protections, Liberia not only violated international obligations but 

also entrenched structural conditions that negate child agency, reinforcing the 

argument that enforcement challenges are systemic rather than incidental. 

4.3.4. The Silence of International Justice 

The SCSL prosecuted Charles Taylor for his role in the Sierra Leone conflict, including 

the use of child soldiers.436 However, his actions in Liberia, where he was president 

and directly oversaw recruitment, were never adjudicated. Taylor restructured the post-

1997 army with former NPFL fighters, sidelining rivals and unleashing violence in 

Monrovia and beyond.437  He created the Anti-Terrorist Unit (ATU), effectively a 

personal militia led by his son Chuckie Taylor, responsible for torture, extrajudicial 

killings, and repression of critics.438  

                                                
435 Article 3 of the CRC and article 4 of the ACRWC. 
436 See generally Prosecutor v Charles Ghankay Taylor SCSL-03-01-1283. 
437 Britannica Editors ‘Charles Taylor’ Encyclopedia Britannica 13 August 2025 available at 
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Taylor’s regime also perpetuated the recruitment and use of child soldiers,439 a practice 

that had characterised the NPFL during the civil war. Post-1997 testimonies indicate 

that minors were forcibly conscripted into Taylor’s forces, often under threat of 

violence, and deployed in combat operations.440 Ethnic persecution further marked his 

presidency, with Krahn and Mandingo communities subjected to targeted killings and 

displacement, deepening Liberia’s cycle of violence.441  

Despite the gravity of these violations, Taylor was never prosecuted for crimes 

committed within Liberia.442 The SCSL, which indicted Taylor, had a mandate limited 

to serious violations of international humanitarian law committed in Sierra Leone.443 

Consequently, its jurisdiction excluded atrocities perpetrated on Liberian soil. No 

international or hybrid tribunal was established for Liberia, and the Liberian TRC, while 

documenting extensive abuses, lacked prosecutorial powers.444 This omission reflects 

a broader failure by Liberia and the international justice to confront the full scope of 

child soldiering in Liberia. This selective application of justice has left thousands of 

Liberian survivors without recognition or remedy. 

4.3.5. Domestic Inertia and the Failure to Implement TRC Recommendations 

Liberia’s Truth and Reconciliation Commission, established in 2005, documented 

extensive use of child soldiers and recommended prosecutions, reparations, and 

institutional reforms.445 Formed under the TRC Act,446 it was tasked with investigating 

violations from January 1979 to October 2003, covering both civil wars, with authority 

to recommend prosecutions, reparations, institutional reforms, or localised 
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reconciliation.447 Successive TRC volumes detail patterns of forced conscription, using 

minors as soldiers, porters, spies, cooks, and sexual slaves.448 An estimated 21 000 

children were recruited across both wars.449 

Its recommendations, ranging from age verification and security force reform to 

criminal prosecutions and reparations,450 reflected robust normative aspirations. 

However, successive governments have failed to implement these 

recommendations.451 No war crimes tribunal has been established, perpetrators 

continue to hold public office and survivors, including former child soldiers, remain 

marginalised and stigmatised. Liberian former child soldiers face persistent stigma, 

they are mistrusted, marginalised economically, and socially excluded, especially for 

female survivors of sexual violence.452 This exclusion contributes to psychological 

harm and undermines reintegration efforts. While TRC and DDR mechanisms 

recognised these challenges,453 the failure to implement anti-stigma and community 

reintegration initiatives has perpetuated marginalisation, reinforcing the disconnect 

between normative goals and enforcement in post-conflict societies. The lack of 

political will, coupled with weak judicial infrastructure, has created a culture of impunity. 

Post-war reconstruction left the judiciary severely weakened, court buildings were 

destroyed, personnel displaced, and resources scarce, resulting in chronic inefficiency 

and corruption.454  

Additionally, successive governments have also resisted accountability measures. 

Despite repeated calls from civil society and international actors, the legislature has 

failed to establish a war crimes tribunal, and high-profile perpetrators continue to 

                                                
447 Section 4 of the TRC Act of Liberia. 
448 See generally Truth and Reconciliation Commission of Liberia (2009) Final Report of the Truth and 
Reconciliation Commission of Liberia (2009) Volume 3 Appendices Title II: Children, the Conflict and 
the TRC Children Agenda Monrovia, Liberia. 
449 Amnesty International (2004). 
450 Truth and Reconciliation Commission of Liberia (2009) Final Report of the Truth and Reconciliation 
Commission of Liberia (2009) Volume 1: Findings and Determinations 76-78. 
451 Makhathini S ‘Liberian Truth and Reconciliation Commission (2005-2009)’ 01 November 2023 
available at https://atjhub.csvr.org.za/liberian-truth-and-reconciliation-commission-2005-2009/ 
(accessed 01 November 2025). 
452 Brownell GE, Mercado-Sierra MA & Smith M ‘Reintegration as a Social Development Strategy for 
Liberia’s Ex-Child Soldiers: Addressing -Structural Barriers’ (2020) 42 International Consortium for 
Social Development 38-39. 
453 Brownell GE, Mercado-Sierra MA & Smith M (2020) 47-50. 
454 Korkpor F ‘Perspectives on Post Conflict Judicial Transformation in Liberia: Increasing Access to 
Justice’ 03 October 2022 available at https://www.undp.org/liberia/blog/perspectives-post-conflict-
judicial-transformation-liberia-increasing-access-justice (accessed 21 November 2025). 
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occupy public office without consequence.455 This combination of structural weakness 

and deliberate inaction has entrenched a culture of impunity, where wartime atrocities 

and contemporary abuses remain unpunished, undermining both the rule of law and 

the credibility of Liberia’s democratic institutions. Former child soldiers, especially 

those aged 15 to 17 during the wars, are denied justice not only by international law 

but also by their own state. In other words, although all Liberian child soldiers were 

failed by the state, those aged 15 to 17 were doubly harmed, first by being lawfully 

recruitable under international law, and later by being excluded from justice because 

their recruitment was never criminalised. 

4.4. Comparative Analysis – Structural Bias and the Racialised Geography of 

Enforcement 

4.4.1.A Pattern of Selective Protection 

Across the DRC, Uganda, and Liberia, a consistent pattern emerges, that  children 

aged 15 to 17 are disproportionately recruited into armed conflict yet remain excluded 

from international criminal protection. This exclusion is not incidental, it reflects a 

systemic bias embedded in the architecture of international criminal law, particularly 

the Rome Statute’s age threshold. 

The Rome Statute’s under-15 threshold, while aligned with older humanitarian norms, 

fails to reflect contemporary understandings of childhood as codified in instruments 

like the CRC and ACRWC. More critically, it creates a legal vacuum that recruiters 

exploit, targeting children who are physically capable of combat but still legally children 

under human rights law.456 This protection gap is not evenly distributed. It 

disproportionately affects African children as there is prominence of wars in the 

continent, whose recruitment is often framed as ‘voluntary,’ whose conflicts are 

deemed prosecutable, and whose perpetrators are more likely to be brought before 

international tribunals. The result is a racialised geography of enforcement, where 

African children are simultaneously hyper-visible as victims and invisible as rights-

holders. 

                                                
455 Evenson L ‘Liberia: Next Steps Towards Accountability for War & Economic Crimes’ Human Rights 
Watch 13 June 2024 available at https://www.globaljusticecenter.net/wp-
content/uploads/2024/06/Final-statement-Lantos-Liberia-June-2024.pdf (accessed 21 November 
2025); Human Rights Watch (2024). 
456 Chaikel D (2015). 
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4.4.2. The Fiction of Voluntariness 

In all three case studies, the notion of ‘voluntary recruitment’ has been used to justify 

the enlistment of older minors. This narrative is deeply flawed. In conflict zones marked 

by poverty, displacement, and insecurity, voluntariness is often a legal fiction.457 

Children join armed groups not out of free will, but as a survival strategy, under 

community pressure, or due to manipulation.458 It is uncontested that some countries, 

for instance Uganda, rehabilitated all child soldiers even those aged 17.459 Although 

the government made efforts to ensure that all those who were recruited have been 

rehabilitated, the point is they should have never been recruited to begin with and 

there is a need to do more to protect children from being recruited. 

The reliance on voluntariness as a legal defence or justification obscures the structural 

violence that compels children to fight. It shifts responsibility away from recruiters and 

places the burden of agency on children who lack the capacity to make informed 

decisions.460 This distortion is particularly acute in African contexts, where socio-

economic vulnerabilities might be exploited to rationalise recruitment. 
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CHAPTER FIVE 

CONCLUSION AND RECOMMENDATIONS 

5.1. Synthesis of Key Findings 

The analysis undertaken in this thesis reveals a deeply fractured normative landscape 

governing the protection of children in armed conflict. While international law 

ostensibly provides a comprehensive framework, its internal inconsistencies have 

produced uneven protections and accountability gaps. This section synthesises the 

key findings from the doctrinal analysis and case law examined, demonstrating how 

these inconsistencies manifest in practice and perpetuate harm to older child soldiers. 

The first major finding is the structural fragmentation between IHRL, IHL, and ICL. 

IHRL and IHL instruments, such as the CRC, OPAC, and ACRWC, adopt a uniform 

definition of childhood as under 18 years of age.461 These instruments impose clear 

obligations on states and armed groups to prevent the recruitment and use of children 

in hostilities.462 In contrast, ICL, through the Rome Statute, criminalises only the 

conscription, enlistment, and use of children under 15 in armed conflict.463 This 

definitional divergence creates a normative gap that leaves children aged 15 to 17 in 

a zone of partial protection.464 While they remain minors under IHRL and IHL, they are 

excluded from the scope of criminal accountability under ICL, effectively normalising 

their recruitment in certain contexts. 

The second finding concerns the interpretation and application of these norms by 

international and domestic courts. The ICC’s jurisprudence in Prosecutor v Lubanga 

and Prosecutor v Ongwen illustrates the narrow focus on children under 15, consistent 

with the Rome Statute’s provisions. In Lubanga, the Court’s conviction was celebrated 

as a landmark for child soldier protections, yet its scope was limited to under-15 

recruitment, leaving older children outside the ambit of justice.465 Similarly, in Ongwen, 

while the Court acknowledged the gravity of crimes committed against children, its 

                                                
461 See article 1 of the CRC and article 2 of the ACRWC. 
462 Articles 1 and 2 of the OPAC and article 22(2) of the ACRWC. 
463 Article 8(2)(b)(xxvi) of the Rome Statute. 
464 Chaikel D (2015). 
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prosecutorial strategy and judicial reasoning remained tethered to the 15-year 

threshold.466 

By contrast, the SCSL in Prosecutor v Charles Taylor adopted a broader interpretive 

approach, recognising the recruitment of children under 15 as a war crime but situating 

it within a wider pattern of violations against children.467 However, even here, the 

normative emphasis on the 15-year threshold persisted, reinforcing the 

marginalisation of older child soldiers. Domestic jurisprudence, as seen in Uganda v 

Kwoyelo, further complicates the picture. While the ICD has sought to align its practice 

with international standards, its reliance on Rome Statute provisions through the ICC 

Act perpetuates the same definitional limitations.468 

The cumulative effect of these jurisprudential patterns is the systemic marginalisation 

of children aged 15 to 17. These children often occupy a paradoxical position i.e they 

are victims under human rights and humanitarian law, yet invisible under the criminal 

law framework that governs accountability for recruitment.469 This invisibility has 

profound implications. It not only denies older child soldiers recognition as victims but 

also enables recruiters to exploit this normative gap with impunity.470  

Another critical finding is the erosion of the best interests of the child principle, a 

cornerstone of international child rights law. By privileging a narrow age threshold over 

a holistic understanding of childhood vulnerability, international criminal law fails to 

uphold this principle in practice. The jurisprudence analysed demonstrates a persistent 

tension between formalistic adherence to statutory provisions and the substantive 

protection of children’s rights. This tension undermines the normative coherence of 

international law and compromises its legitimacy as a framework for child protection. 

5.2. Recommendations for Reform 

The normative and practical consequences outlined in the preceding sections 

underscore the urgent need for reform. Addressing the protection gap for children aged 

15 to 17 requires a multi-layered approach that harmonises international criminal law 

with broader child rights frameworks, strengthens prevention mechanisms, and 

                                                
466 See generally Prosecutor v Thomas Lubanga Dyilo Trial Chamber I. 
467 See Prosecutor v Charles Ghankay Taylor SCSL-03-01-1283. 
468 See generally Uganda v Kwoyelo (alias Latoni) High Court (Uganda). 
469 Chaikel D (2015). 
470 Chaikel D (2015). 
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ensures meaningful implementation at both international and domestic levels. This 

section sets out core recommendations and acknowledges the challenges that might 

hinder their realisation. 

5.2.1. Harmonisation of International Criminal Law with Child Rights Norms 

The most immediate reform imperative is the alignment of international criminal law 

with the universal definition of childhood adopted in IHRL and IHL instruments.471 As 

already alluded to in chapter 2 above, the Rome Statute should be amended to 

criminalise the recruitment, conscription, and use of all children under 18 in armed 

conflict.472 Such harmonisation would eliminate the current protection gap and restore 

normative coherence across legal regimes.473 This can be done by the implementation 

of the straight-18 approach.474 The current fragmentation, where human rights law 

protects all children under 18, but international criminal law only criminalises 

recruitment under 15, is untenable. A rights-based enforcement model must adopt a 

straight-18 standard, treating all individuals under 18 as equally entitled to protection 

from recruitment, regardless of context or perceived voluntariness. 

This reform would require amending the Rome Statute, specifically articles 

8(2)(b)(xxvi) and 8(2)(e)(vii), to criminalise the recruitment, enlistment, and use of any 

person under 18 in hostilities. Such an amendment would close the protection gap, 

align ICL with human rights law, and send a clear message that no child belongs in 

war.475 However, such reform is fraught with challenges. Amending the Rome Statute 

requires a two-thirds majority of the Assembly of States Parties,476 a process that is 

procedurally complex and politically sensitive. Achieving consensus is unlikely to be 

easy, particularly because the phenomenon of child soldiers is most prevalent in 

regions such as African, while many states in other regions remain largely unaffected 

and may not prioritise this issue.  

5.2.2. Strengthening Domestic Implementation and Enforcement 

International reform must be complemented by robust domestic implementation. 

States should revise national legislation to criminalise the recruitment and use of all 

                                                
471 Chaikel D (2015). 
472 Chaikel D (2015). 
473 Chaikel D (2015). 
474 Mushoriwa L & Nortje W (2025) 24-25. 
475 Chaikel D (2015). 
476 Articles 121(2) – (3) of the Rome Statute. 
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children under 18,477 regardless of the Rome Statute’s current threshold. Domestic 

courts and prosecutors play a critical role in bridging normative gaps, particularly in 

contexts where child recruitment is endemic. Legislative harmonisation should be 

accompanied by capacity-building initiatives to equip law enforcement, judicial actors, 

and child protection agencies with the tools necessary to investigate and prosecute 

recruitment offenses effectively. Regional bodies, such as the African Union, could 

spearhead efforts to develop model laws and guidelines that reflect the 18-year 

standard, fostering normative convergence across African jurisdictions. 

Moreover, the ICC and other international tribunals must prioritise child soldiering in 

their prosecutorial strategies, recognise the recruitment of older minors as a serious 

violation, and ensure that investigations and trials adopt child-sensitive approaches, 

including trauma-informed procedures and protections for vulnerable witnesses. 

Regional institutions, such as the African Court on Human and Peoples’ Rights and 

the African Committee of Experts on the Rights and Welfare of the Child (ACERWC), 

must be empowered to enforce child rights standards and hold states accountable. 

Domestic implementation faces significant hurdles, including weak governance, 

limited resources, and entrenched impunity in conflict-affected states. Political will is 

often lacking, particularly where state actors themselves are implicated in recruitment 

practices. Legal pluralism and customary norms may further complicate harmonisation 

efforts, as domestic systems struggle to reconcile international standards with local 

realities. Additionally, enforcement mechanisms are frequently undermined by 

corruption, insecurity, and lack of institutional capacity. 

5.2.3. Reconceptualising Child Soldier Protections 

Beyond legal reform, there is a need to reconceptualise child soldier protections in a 

manner that recognises the distinct vulnerabilities of older children. This requires a 

shift from rigid age-based thresholds to a more nuanced understanding of coercion, 

agency, and harm. Rehabilitation and reintegration programmes should be tailored to 

the psychosocial needs of older child soldiers, who often face heightened stigma and 

exclusion. International and domestic actors must adopt a rights-based approach that 

prioritises the best interests of the child in all interventions, ensuring that older minors 
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are not treated as voluntary participants but as victims entitled to protection and 

support. 

Reconceptualisation might face resistance from entrenched narratives that frame 

older minors as combatants rather than victims. Funding constraints and donor fatigue 

limit the scope and sustainability of reintegration programmes. Moreover, the 

psychosocial complexity of older child soldier experiences requires specialised 

interventions that many states and humanitarian actors lack the capacity to deliver. 

Without sustained investment and political commitment, efforts to reconceptualise 

protections risk remaining aspirational rather than transformative. 

5.2.4. Integrating Child Rights into Judicial Frameworks 

A rights-based model demands that child rights principles be embedded in judicial 

reasoning. Courts must recognise the continuum of victimhood and agency in child 

soldier cases, avoid binary categorisations of children as either victims or 

perpetrators,478 and ensure that proceedings respect the dignity, privacy, and 

psychological well-being of child participants. Reparations must be designed to 

address the specific harms suffered by child soldiers, including loss of education, 

psychological trauma, and social stigma and exclusion.479 This requires a shift from 

punitive justice to restorative and rehabilitative approaches, especially for children who 

were coerced into conflict.480 

5.2.5. Reimagining Enforcement Through Transitional Justice 

Transitional justice mechanisms, including truth commissions, community 

reconciliation, and reparations programmes, must explicitly include child soldiering as 

a core issue.481 This means recognising children aged 15 to 17 as victims, ensuring 

their meaningful participation in justice processes, and providing legal redress and 

psychosocial support. In Liberia, for example, the failure to implement TRC 

recommendations has left thousands of former child soldiers without recognition or 

remedy. Future transitional justice efforts must rectify such omissions and ensure that 

children’s voices are central to post-conflict justice. 

                                                
478 See for example the way the ICC handled the case of Dominic Ongwen. 
479 Nylund BV (2016) 151-152. 
480 Nylund BV (2016) 160-161. 
481 Nylund BV (2016) 136-137. 
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5.2.6. Building a Global Normative Consensus 

A rights-based enforcement model must be underpinned by a global normative 

consensus that unequivocally rejects the recruitment of children under 18. This 

requires treaty reforms and policy frameworks, public education and advocacy, and 

coalition-building across regions and sectors. African states and institutions have a 

critical role to play in shaping this consensus. By championing child rights and 

challenging structural biases in international law, they can lead the way in redefining 

global standards.  

In sum, these recommendations aim to restore normative coherence, enhance 

accountability, and ensure that the rights and vulnerabilities of all children, regardless 

of age, are meaningfully recognised in law and practice. Yet, acknowledging the 

challenges is crucial as reform is not merely a technical exercise but a deeply political 

and resource-intensive endeavour.  

5.3. Closing Reflection 

This mini thesis has argued that the recruitment and use of children in armed conflict 

persists not merely because of non-compliance but because of structural weaknesses 

within the international legal framework. The definitional divergence between 

international criminal law and broader child rights instruments creates a protection gap 

that marginalises older child soldiers and perpetuates impunity for recruiters. 

Jurisprudence from the ICC, SCSL, and domestic courts illustrates how this 

inconsistency manifests in practice, undermining the best interests of the child 

principle and compromising the legitimacy of international law. 

The recommendations advanced in this thesis are neither novel nor uncontroversial. 

They face formidable challenges, including political resistance, resource constraints, 

and entrenched narratives that frame older children as combatants rather than victims. 

Yet, acknowledging these challenges does not diminish the urgency of reform; rather, 

it underscores the need for sustained advocacy, innovative strategies, and 

interdisciplinary collaboration. 

Ultimately, the protection of children in armed conflict is not a technical question of age 

thresholds but a moral and legal imperative grounded in the universality of human 

rights. The international community must confront the uncomfortable reality that its 

current framework fails to safeguard some of the most vulnerable individuals in conflict 
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settings. Bridging this gap is essential not only for the integrity of international law but 

for the lives and futures of countless children whose rights and dignity demand 

recognition. This mini thesis contributes to that endeavour by exposing the fractures 

within the existing system and charting a path toward a more coherent, inclusive, and 

rights-based approach to child soldier protections. 
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